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On  page  1,  Moline  Plow  Co.  ▼.  OUbert,  seeond  line  of  paragraph  3, 
sTllabuB,  for  '*  decision"  read  '^diacretion.*" 

On  page  31,  Sloane  v.  Anderton,  seyentb  line  of  opinion,  for  "fine*' 
read  **fair;''  and  on  page  22,  same  case,  second  line  of  first  para- 
graph, for  ''state"  read  ''statate." 

On  page  56,  Manhall  y.  Brown,  fourth  line  above  end  of  opinion, 
for  "[8.  C.  13  N.  W.  B»p.  174,]"  read  "[8.  C.  12  N.  W.  Rkp.  Si^±\'' 

On  page  119,  Fleming  y.  Baverud,  in  fifth  line  of  syllabus,  for  "re- 
port''read  "right." 
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SUPREME  COURT  OF  DAKOTA. 


MOLiNE  Plow  Co.  t).  Gilbert  and  others. 
Filed .  1883. 

AlthoQKh  evidence  may  have  been  Improperly  admitted,  h  new  trial  will  not  be  granted  if  Its  ad- 
rais-Mon  coald  not  have  affected  the  right  of  i:ecovery,  or  the  verdict  would  have  been  the  rame 
II ithout  saeli  evidence. 

A  witnen  eiinnot  teatify  as  to  his  und^ttanding  of  a  matter. 

Wlien  a  witness  Is  present  in  court  hln  deposition  canuot  be  r^d  in  evidence  except  to  Impeach 
him  after  the  proper  foundation  has  been  Inid. 

Where  tbe  instructions  given  by  the  colirt  fnlly  cover  the  facts  of  the  case,  it  is  not  error  to  refuse 
to-<nibmit  certain  special  questions  to  the  Jury  and  instruct  them  that  they  mny  in  their  decinion  ren- 
der a  special  verdict  upon  such  issnes.  It  is  in  all  cases  discretionary  with  the  court  whether  be  will 
eo charge  or  not.    Code  Civil  Procedure, !  261. 

Xo  error  npiiearing  in  the  instructions  granted  by  the  court,  and  the  evidence  on  which  the  jury 
found  tbeir  verdict  being  conflicting,  the  verdict  should  not  be  disturbed  and  the  judgment  below 
thould  be  affirmed. 

Appeal  from  the  district  court  of  the  county  of  Minnehaha. 

Winson  «£•  Stneezy,  for  appellants.     Grigshy  db  Wilkes,  for  respondent. 

Kidder,  J.  This  action  was  brought  upon  a  letter  of  guaranty,  wliich  was 
as  follows: 

**  Sioux  Falls,  D.  T.,  March  9, 1878. 
Molhie  Plow  Co,,  Moline,  Illinots — Siks  :  We,  the  undersigned,  are  acquainted 
with  Peter  Oilman,  of  this  place,  (formerly  of  Fond  du  Lac,  Wis.,)  and  have 
no  hesitation  in  indorsing  him  as  an  honest,  capable  business  uian,  and  de- 
serving of  confidence  and  credit.  We  think  your  informant  in  regard  to  Mr. 
Oilman's  business  ability  and  capacity  was  in  error,  if  not  selfish  and  mali- 
cious. We  will  satisfy  all  oixlersMr.  Oilman  gives  this  spring,  such  as  plows 
and  cultivators.  Wm.  Dick, 

"H.  OiLBERT, 

"Jacob  Schaslzkl,  Jr.** 
T.ir>— 1  (no.  i) 
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Mr.  Dick,  having  deceased,  was  not  made  a  party.  Peter  Gilman  took  this 
guaranty  and  inclosed  it  to  tlie  plaintiff  in  his  letter,  which  reads: 

"Sioux  Falls,  D.  T.,  March  9,  1878. 

*'Mulim  Plow  Co,,  MoUne,  Illinois:  Will  you  accept  my  order  under  the 
recommend,  inclosed?  If  so,  ship  me  the  breakers  as  ordered,  also  the  culti- 
vators, and  about  six  vibrating  harrows.  ♦  ♦  ♦  i  am  sorry  about  such  a 
report  as  stated  to  you,  but  still  I  will  try  and  satisfy  you,  and  I  know  you 
will  think  so  much  the  more  of  me. 

"  I  remain  yours,  Peter  Oilman. 

**  [f  you  accept  my  order  please  ship  the  goods  at  once,  and  oblige    P.  Cr.*' 

Thereafter,  during  the  spring  of  1878,  Gilman  gave  to  the  plaintitf  four 
other  orders  for  plows  and  cultivators,  which  the  plaintiff  filled  by  selling  and 
delivering  the  same  to  him  at  Moline,  Illinois,  to  the  amount  of  81,051.05.  U))on 
which  there  was  paid  $50.53 ;  the  balance  is  what  was  sought  to  recover  pre- 
vious ;  to  all  of  which  Gilman  sent  an  order  to  the  plaintiffs,  which  is  as  fol- 
lows: 

••Sioux  Palls,  D.  T.,  January  21, 1878. 

**  Moline  Plow  Company y  Moline,  Illinois:  I  hereby  order  of  you  the  plows 
and  other  goods  in  your  price-list  hereto  annexed,  to  be  delivered  on  board  cars 
at  Moline,  Illinois,  marked  Peter  Gilman,  at  prices  and  terms  of  warranty 
annexed,  for  which  I  agree  to  pay  you  one-half  September  15,  1878,  and 
January  1, 1879,  with  interest  at  10  per  cent,  from  maturity,  payable  at  Sioux 
Falls  Bank,  Sioux  Palls,  D.  T.,  exchange  or  express  charges  prepaid,  account 
to  be  settled  monthly  by  note  payable  as  above.    ♦    ♦    ♦ 

'*A11  other  goods  ordered  during  the  season  will  be  on  the  same  terms,  and 
are  to  be  paid  for  in  the  same  manner.    *    ♦    ♦ 

"  Discount  from  this  list  30  per  cent.  Ship  on  or  about  March  1,  1878,  via 
cheapest  route.  PeTbr  Gilman,  M.  P.  Co  , 

"Per  P.  C.  Fowler." 

This  order,  (here  follows  schedule  of  prices,)  after  looking  up  the  com- 
mercial standing  of  Mr.  Gilman,  the  plaintiff  declined  to  fill  unless  Gilman 
could  furnish  good  security;  and  this  was  communicated  to  Mr.  Gilman  be- 
fore March  9th.  And  there  was  testimony  introduced  on  the  trial  below,  as 
the  record  shows,  which  tended  to  prove  that  said  order  was  "canceled,  Hnd 
laid  away  as  dead  paper,"  when  the  guaranty  was  received,  and  there  was  also 
testimony  which  tended  to  show  that  it  was  in  esse  at  that  time,  and  that  said 
goods  were  sold  and  delivered  upon  it. 

On  the  twenty-eighth  of  July,  1878,  the  agent  of  the  plaintiff — without  the 
knowledge  or  consent  of  the  defendants,  or  either  of  them— settled  the  balance 
of  said  account  by  taking  two  notes,  payable  to  the  plaintiff, — one  for  the  sum 
of  S550.53,  in  the  exchange  New  York  or  express  charges,  and  interest  from 
date  at  the  rate  of  10  per  cent,  annually  until  paid,  payable  the  fifteenth  <1ay 
of  September,  and  executed  by  Peter  Gilman  and  William  B.  Dick;  the  other 
payiible  the  fifteenth  of  November,  1878,  for  the  sum  of  S450,  (otherwise  the 
some  as  above;)  also,  there  was  a  settlement  of  same  date  signed  by  Gilman 
^  Fowler,  the  agents  of  the  plaintiff,  as  follows: 

"  Settlement  with  Peter  Gilman,  Sioux  Falls,  Dakota,  date  July  28,  1878. 
Account  M.  P.  Co.    Invoice  May  20,  1878,  ^1,051.05. 
Bills  rec,  date  July  28,  78  Cr. 

Due  Sept.  15,  78, ^550  53 

Due  Nov.  15,  78, 450  00 

Cash  to  balance,  -  -  -  -  -  -  -50  52 

Retained,    -------  $50  52 

"Peter  Gilman, 

**  Moline  Plow  Co. 
"Per  P.  C.  Fowler." 
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There  seems  to  have  been  no  objection  to  the  complaint,  which  counted  on 
the  letter  of  guaranty  and  the  sale  and  delivery  of  the  goods  to  Gilnuui.  The 
defendants  in  their  answer  admit  only  the  writing  and  sending  of  the  letter, 
aiid  deny  each  and  every  other  allegation  of  the  complaint.  Tlie  answer  also 
sets  np  that  by  the  agreement  under  which  the  goods  were  purchaseil,  certain 
teiTOS  of  credit  and  payment  were  agreed  upon,  and  that  subsequently,  with- 
out their  knowledge,  these  terms  were  by  the  principal  parties  matcrinlly  , 
altered,  whereby  they  were  exonerated. 

Thejirst  assignment  of  error  was  the  admitting  in  evidence  upon  the  trial 
the  letter-press  copy  of  the  plaintiff's  letter  of  March  14,  1878,  which  is  as 
follows : 

'*Peter  Gilman,  Esq.^  Sioux  Falls,  Dakota :  Yours  of  the  9th  is  at  hand 
and  satisfactory.  We  will  ship  your  goods  in  a  day  or  so  and  hope  they  will 
arrive  promptly.  Lobdell." 

It  appears  that  no  foundation  was  laid  for  its  introduction,  and  it  was  ob- 
jected to  upon  that  ground. 

The  objection  was  well  taken,  if  the  investigation  stops  here;  but  this  letter 
was  written  in  reply  to  Oilman's  letter  of  March  9th,  in  which  he  incloses 
the  defendant's  letter  of  guaranty  of  the  same  date,  and  inquires:  "Will  you 
accept  my  order  under  the  order  inclosed?  If  so,  ship  me  the  breakers  as 
ordered,  and  also  the  cultivators,'*  etc.  This  letter  of  Oilman's  did  not  neeil 
a  reply;  the  contract  between  the  parties  was  consummated  upon  the  ship- 
ping of  the  goods.  He  did  not  say,  "  If  you  accept  my  order,  write  ine."  It 
was  entirely  immaterial  whether  the  plaintiff  replied  to  the  letter  or  not.  The 
goods  were  shipped  in  response  to  the  letter,  and  the  plaintiff  would  have 
been  entitled  to  recover  just  the  same  as  if  no  reply  had  been  sent  him.  We 
are  unable  to  comprehend  in  what  respect  the  admission  of  the  copy  could 
affeci  the  recovery  or  be  an  injury  to  the  defendants. 

In  the  celebrated  divorce  case,  Forrest  v.  Forrest^  25  N.  Y.  501,  the  learned 
jud^  who  delivered  the  opinion  of  the  court  said:  "It  was  insisted  that  the 
same  principles  upon  which  a  court  of  law  formerly  proceeded  in  grantins^  or 
refusing  a  new  trial  should  be  applied  to  the  case ;  and  if  evidence  had  been 
rejected  on  the  trial  of  the  issues  that  ought  to  have  been  received,  or  evi- 
dence rescinded  that  should  have  been  rejected,  the  defendant  was  entitled 
to  a  new  trial.  This  is  hardly  the  rule  now  in  a  court  of  law,  for  latterly 
even  these  courts  undertake  to  judge  for  themselves  of  the  materiality  of  the 
evidence  found  to  have  been  improperly  admitted  or  rejected,  and  when  sat- 
isfied that  no  injustice  has  been  done,  and  that  the  verdict  would  have  been 
the  same  with  or  without  such  evideii^e,  they  have  refused  a  new  trial."  He 
cited  Doe  v.  Tyler,  6  Bing.  561,  and  other  cases,  and  went  on  to  say:  **  Courts 
of  equity  have,  however,  been  governed  by  very  different  principles  from  those 
of  a  court  of  law  in  granting  or  refusing  new  trials  of  issues  of  fact.  Though 
evidence  has  been  improperly  admitted  or  rejected,  if  a  court  of  equity  was 
satisfied  that  the  verdict  ought  not  to  have  been  ditlerent,  it  would  not  grant 
a  new  trial  merely  on  such  ground."  He  cited  Barker  v.  Ray,  2  Russ.  6.'3, 
and  other  cases. 

A  rule  is  laid  down  in  3  Wait,  Pr.  420,  sustained  by  numerous  authorities, 
which  we  consider  as  settled,  viz.,  "that  whether  the  error  complained  of  was 
the  admission  of  improper  testimony,  or  the  rejection  of  tliat  which  was 
proper,  another  trial  will  not  be  ordered  unless  tlie  court,  taking  the  whole  of 
the  evidence  together  and  connecting  it  with  the  judge's  charge,  tiiinks  that 
injustice  has  been  done  by  the  error  committed."  This  is  extending  the  rule 
further  than  we  are  asked  to  do  in  the  case  at  bar. 

2.  Was  there  error. in  the  ruling  out  of  a  portion  of  the  deposition  of 
Charles  W.  Lobdell  V  The  deposition  was  taken  by  the  plaintiff  to  be  and  was 
usetl  by  him  on  a  former  trial  of  this  case,  and  Lobdell  was  in  court  and  was 
a  witness,  and  had  testified  on  the  part  of  the  plaintiff  in  the  trial  of  the 
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case.  The  defendant  offered  interogatory  11  of  said  deposition,  and  the  wit- 
nesses answer  thereto,  which  were  as  follows:  ** Interogatory  11.  Was  there 
any  agreement  between  the  plaintiff  and  Gilman,  or  between  the  plaintiff  and 
defendants,  that  the  tiuie  mentioned  for  payment  in  the  order  of  January  21, 
1878,  should  govern  for  any  and  all  sales  made  during  the  spring  of  1878,  under 
the  defendants'  letter  of  guaranty?  If  so,  state  regarding  it.  Ansroer.  As  I 
understood  it,  the  terms  for  the  season  were  stated  in  the  original  order. 
Exhibit  A,  and  the  guaranty  was  for  the  same  time."  (Objected  to  because 
the  answer  was  not  responsive  to  the  question.) 

It  this  question  had  been  put  to  a  witness  upon  the  stand,  and  he  had 
answered  it  in  the  same  manner,  it  would  have  at  once  been  stricken  out  by 
the  couit  on  motion. 

It  is  a  well-settled  doctrine  that  a  witness  cannot  testify  as  to  his  under- 
standing of  a  matter,  and  it  is  clear  that  the  answer  is  not  responsive  to  the 
question.  Although  under  this  objection  the  court  ruled  cerrectly,  yet  the 
proper  objection  would  have  been  that  the  witness  is  here  in  court  and  there- 
fore the  deposition  is  not  sidmissible.  Then  it  could  not  have  been  used  only  to 
impeach  the  witness  after  the  proper  foundation  had  been  laid.  "The  depo- 
sition of  any  witness  may  be  used  only  in  the  folfowing  cases:  (1)  When  the 
witness  does  not  reside  in  the  county  where  the  action  or  proceeding  is  pend- 
ing, *  *  *  or  is  absent  therefrom."  Code  Civ.  Proc.  §§  469,  479.  "Where 
a  deposition  is  offered  to  be  read  in  evidence,  it  must  appei^r  to  the  satisfac- 
tion of  the  court  that  for  some  cause,  specified  in  section  469  of  this  Code,  the 
attendance  of  the  witness  cannot  be  procured."    Section  482. 

3.  Kef  using  to  submit  to  the  jury  special  issues,  as  requested,  is  alleged  as 
error.  At  the  proper  time  thedefendant  presented  the  special  issues  in  writing, 
as  follows:  "  Did  the  defendants,  at  the  time  of  giving  the  letter  of  guaranty, 
understand  that  tl»e  orders  of  Oilman  therein  referred  to  were  to  be  given  and 
filled  on  credit  ?  (2)  Were  the  goods  ordered  by  Gilman  and  sent  by  the  plain- 
tiff upon  the  terms  of  credit  specified  in  the  order  or  contract  of  January  21, 
1878?  (3)  Were  the  terms  of  credit  agreed  upon  between  the  plaintiff  and 
<iilman  (if  any)  changed,  udou  the  settlement  of  July  28,  1878,  without  the 
consent  of  the  defendant?"  And  the  defendants  asked  the  court  to  submit 
said  issues  to  tlie  jury  and  instruct  them  in  their  discretion  they  might  render 
a  special  verdict  upon  said  issues,  or  either  of  them;  which  the  court  refused 
to  do. 

We  could  pro|>erly  avoid  deciding  the  question  that  is  here  submitted  on 
the  ground  of  irregularities  in  the  presenting  of  the  questions  to  the  court 
below.  The  questions,  as  shown  by  the  Abstract  brought  up,  it  is  true.  w*»re 
in  writing,  but  there  was  no  instruction  **  reduced  to  writing,"  (Code,  §248,) 
jusking  the  court  to  so  suit  the  issues  as  required  by  the  Code  that  the  judge 
might  **  write  on  the  margin  thereof  the  words  'refused  or  given,'  to  indicate 
whether  he  approves  the  same."  Hence  we  might  say  the  issues  are  not  be- 
fore us  again.  There  does  not  seem  to  have  been  a  s*dntilla  of  evidence  sub- 
mitted to  the  jury  upon  the  first  issue,  and  it  is  evident,  on  examining  the 
pleadings,  that  the  second  nor  the  third  covered  all  the  issues  involved.  But 
as  this  court  hits  never  passed  upon  the  question  sought  to  be  submitted,  we 
will  waive  all  technicalities  and  meet  the  point  squarely.  The  Code,  §  261,  is 
as  follows:  "In  an  action  for  the  recovery  of  money  only,  or  specific  real 
property,  the  jury,  in  their  discretion,  may  render  a  general  or  special  verdict. 
In  all  other  cjises  the  court  may  direct  the  jury  to  find  a  special  vei'dict  in 
writinjf  upon  all  or  any  of  the  issues,  and  in  all  raises  may  iustrnrt  tliem,  if 
they  reuder  a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  ill  writing,  and  may  direct  a  written  finding  thereon. 

We  have  reviewe<l  all  the  authority  that  the  learned  counsel  for  the  defend- 
ants relied  upon  at  the  bar,  and,  after  careful  consideration,  we  find  that  but 
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one  of  the  cases  can  be  considered  as  authority  upon  tlie  question  under  dis- 
cusf^ion,  and  that  sustains  the  position  claimed  by  the  plaintiff. 

Jtmes  V.  Ins.  Co,  61  N.  Y.  79,  was  an  action  brought  upon  a  policy  of  life 
insumnce  issued  by  the  defendant  to  the  plaintiff  upon  the  life  of  one  Xew- 
ing.  When  the  testimony  was  closed,  the  court  submitted  three  questions  to 
the  jury,  stating  it  would  determine  the  case,  except  upon  those  issues.  To 
this  submission,  in  this  form,  the  defendant  excepteid.  There  were  also  otlier 
questions  not  material  here.  Judgment  was  for  tlie  plaintiff.  The  defendant 
elaimiHl  that  there  was  a  mistrial  or  such  an  irregularity  that  the  judgment 
should  be  reversed.  The  court  in  delivering  the  opinion  says:  "  The  irregu- 
larity complained  of  consists  in  the  fact  that  the  judge  submitted  these  ques- 
tions to  the  jury  without  their  going  through  the  form  of  finding  a  verdict, 
either  general  or  special,  and  on  receiving  affirmative  answera  to  two  of  these 
questions,  which  made  any  finding  on  the  third  unnecessary,  proceeded  to  or- 
der tlie  entry  of  judgment.  The  proceeding  was  plainly  informal,  and  it  is 
insisted  that  the  irregularity  was  of  such  a  kind  as  to  amount  to  a  mistrial." 
The  obje<!tion  was  as  to  the/orm  of  the  verdict,  and  the  court  cited  the  176tli 
section  of  the  New  York  Code,  the  same  substantially  as  ours,  that  the  court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect  in  the  plead- 
ings which  shall  not  affect  the  substantial  rights  of  the  adverse  party,  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  any  such  error  or  defect. 

The  Iowa  case  (SchtUtz  v.  Cresna,  18  N.  W.  Rep.  59)  was  an  action  for 
damages  for  the  alleged  wrongful  conversion  of  property.  The  defendant 
pleaded  the  general  denial.  A  trial  by  jury,  and  a  special  but  not  a  general 
>eTdict.  The  court  rendered  judgment  for  the  plaintiff.  The  defeiidant  ap- 
peals. The  court  say:  *•  We  infer  from  the  record  that  the  court  directed  the 
jury,  against  the  objections  of  the  defendant,  to  return  only  a  special  verdict. 
A  jury  may,  in  their  discretion,  render  a  general  or  special  verdict."  Code,  § 
2808.  They  may,  also,  wliere  they  render  a  general  verdict,  be  required 
to  render  a  special  verdict  in  addition.  See  section  above  cited.  The  lan- 
guage is:  '*In  any  case  in  which  they  [the  jur>']  render  a  general  verdict,  they 
may  be  required  by  the  court  ♦  ♦  *  to  find  specially  upon  any  particular 
questions  of  fact  to  be  stated  to  them  in  writing.*'  The  statute  does  not  au- 
thorize the  court  to  require  a  special  venlict  except  in  addition  to  a  general 
verdict.  The  rendition  of  a  special  verdict  without  a  general  verdict  is  left 
solely  to  the  discretion  of  the  jur}%  *  ♦  ♦  But  it  appears  to  us  that  every 
party  has  a  right  to  a  general  verdict  if  he  demands  it  and  the  jury  sees  iit  to 
render  it.  *  *  *  AVe  think  the  court  erre<l  in  directing  the  jury,  against 
the  defendant's  objection,  to  render  a  special  verdict  only."  The  judgment 
was  reversed.  The  only  point  in  this  case  was  that  the  court  directed  the 
jury,  against  defendant's  objections,  to  find  a  special  verdict  only. 

Feck  y.  Snyder,  13  Mich.  21.  was  an  action  brought  to  recover  damages  for 
not  building  a  house  and  barn  according  to  the  contract,  and  was  tried  by  a 
jury.  The  court,  in  delivering  the  opinion,  says:  "I  can  see  but  one  excep- 
tion taken  below,  to  which  our  attention  can  be  directed,  and  that  is  to  the 
refusal  of  the  judge  to  direct  the  jury  to  find  specially  upon  certain  questions, 
in  case  they  found  a  general  verdict.  This  is  a  novel  request;  a  jury  may 
find  a  general  or  special  verdict,  according  to  the  exigencies  of  the  case ;  but 
a  judge  cannot  direct  or  compel  them  to  do  either,  and,  more  particularly,  not 
to  give  reasons  for  a  general  finding." 

This,  seemingly,  is  the  authority  in  point.  The  jury  cannot  be  required  to 
give  special  verdict,  although  they  may  give  one.  1  Burrill,  Pr.  242 ;  Tidd, 
Pr.  897. 

It  is  conceded  by  the  counsel  **  that  in  all  otlier  coses  the  coui't  may  direct 
the  jury."  "  This,"  he  says,  *'  undoubtedly  makes  it  discretionary  with  the 
court  in  all  such  other  cases,  but  excludes  the  idea  of  any  discretion  on  the 
part  of  the  court  for  the  recovery  of  money  only,  or  specific  real  property.    In 
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these  two  classes  of  cases  the  discretion  is  solely  with  the  Jury,  and  we  submit 
tlmt  the  court  erred  in  denying  or  interfering  with  the  jury."  Tlie  specific 
objection  to  the  ruling  of  the  court  is  that  he  did  not  interfere  with  their  dis- 
cretion, lie  wiis  usked  to  submit  the  issues  to  the  juiy  and  instruct  them 
that  in  tl\eir  discretion  they  might  render  a  special  verdict,  which  was  denied. 
This  was  not  interfering  with  their  discretion;  they  were  left  witli  the  law 
as  it  is,  without  any  suggestion  or  intimation  from  the  court  to  render  in 
their  discretion  '*a  general  or  special  verdict."  *^And  in  all  oa.v&v[the  court] 
may  instruct  them,  if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a  written  finding 
thereon." 

This  clause  of  the  section  (261)  covers  the  first  clause  for  the  recovery  of 
"money  only,"  etc.  The  court,  then,  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  specially,  *•  and  we  agree  with  the  defendants 
counsel  that  it  is  dis(rretioimry  with  the  court  in  all  such  otliet  cases,**  This 
being  so,  it  is  plain  to  us  that  the  words  "and  in  all  cases"  include  all  the 
cases  mentioned  in  said  section,  and  therefore  the  discretion  is  in  the  court 
whether  he  will  so  charge  or  not.  It  should  be  so.  He  sees  the  point  in  a 
case  as  the  trial  progresses,  and  is  expecteil  to  exercise  a  reasonable  judicial 
judgment  svs  to  how  he  will  present  the  law  to  the  jury  in  endeavoring  to 
aid  them  in  the  application  of  the  fact  tliereto.  When  the  testimony  is  closed, 
he  is  expected  to  comprehend  the  case,  and  Irom  his  disinterested  stand-point 
to  administer  the  law  in  such  a  manner  as  will  tend  to  mete  out  such  sul)- 
stantial  justice  to  the  parties  as  they  shall,  respectively,  seem  to  merit  from 
the  facts  therein  and  the  law  applicable  thereto.  It  is  his  duty  to  charge  the 
jury,  whether  requested  or  not,  upon  every  point  material  to  the  decision  of 
the  case,  upon  which  there  is  evidence,  and  to  charge  correctly  and  fully. 

In  regard  to  written  requests,  the  court  is  not  bound  to  regard  them  in  his 
charge  unless  they  are  couched  in  such  language  as  to  be  sound  to  the  full 
extent.  The  fact  that  some  sound  law  might  be  extracted  therefrom  is  not 
enough.  They  must  be  wholly  sound  law,  and  without  any  necessary  qualifi- 
cation. Although  a  party  may  not  be  entitled  to  the  particular  charge  to  the 
jury  which  he  requests,  yet  it  is  the  duty  of  the  court  to  charge  as  the  facts  in 
the  case  require.  The  court  is  not  required,  in  a  charge  to  the  jury,  to  answer 
every  request  of  the  parties  in  the  word  made  use  of  in  the  request.  He  must 
instruct  the  jury  correctly  as  to  the  law,  but  may  adopt  his  own  language, 
and  where,  in  the  charge,  on  his  own  motitm,  he  covers  the  charge  requested, 
he  is  at  liberty  to  refuse  the  charge.  A  substantive  proposition  of  law  may 
be  recused  unless  connected  with  the  case. 

As,  in  the  case  at  bar,  on  looking  into  the  charge  of  the  court,  it  is  discovered 
that  the  charge  more  than  covered  the  issues  that  were  refused,  therefore 
the  court  could  have  refused  them  for  that  reason.  The  Code  says:  "The 
jury,  in  their  discretion,  may  render  a  general  or  special  verdict."  Counsel  in- 
quire, "  How  can  they  know  such  is  the  law,  unless  the  court  declares  it?  " 
It  is  too  late  in  this  age  of  intelligence  and  progression  to  make  such  an  in- 
quiry. Men  of  this  generation,  who  are  capable  of  adopting  the  elements  and 
things  in  the  natural  world  to  such  practical  use  and  benefit  as  may  every- 
where be  seen,  and  have  made  such  rapid  strides  in  improvements  in  all  the 
departments  of  life, — men  who  are  qualified  to  instruct  in  the  arts  and  sci- 
ences,— are  capable  of  contemplating  general  results  without  the  aid  or  dicta- 
tion of  the  court.  Blackstone  a  long  time  ago  said:  *' The  trial  by  jury  is  the 
palladium  of  our  civil  rights."  Our  legislative  assembly  no  doubt  so  thought 
when  it  passed  the  law.  Be  that  as  it  may,  we  t«ake  up  the  law  as  we  find  it, 
and  our  duty  only  is  to  construe  it. 

4.  Counsel  waives  the  exceptions  to  the  charge,  except  as  to  the  plaintiff's 
request  No.  2  embraced  therein,  and  in  order  to  have  a  proper  underatanding 
of  this  part  of  the  charge,  we  shonlrJ   r«ad  the  whole  paragrapli  together, 
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wliich  is  as  follows:  **  If  you  believe  from  the  evidence  that  the  plows  and 
cultivators  were  sold  and  delivered  to  Oilman  on  the  orders  of  Oilman,  dated 
the  ninth  of  March,  1878.  and  thereafter,  in  connection  with  the  letter  of  the 
defendants  to  ttie  plaintii¥,  the  plain  till'  was  authorized  by  this  letter  of  the 
ninth  of  March  to  hold  defendants  liable  for  all  the  orders  of  Oilman  given  in 
thespiingof  1878/'  (here  follows  the  part  excepted  to,)  "  and  at  the  expiration 
of  that  time  plaintiff  was  at  liberty  to  accept  the  notes  of  Oilman  &.  Dick  for 
the  goods  ordered  by  him  during  said  spring,  and  to  follow  out  its  usnal  course 
of  dealing  in  such  cases,  and  the  defendants  are  not  discharged  from  their 
obligations  imposed  by  said  letter,  because  of  such  settlement  and  the  taking 
of  such  notes/*  In  this  connection  the  court  further  instructed  the  jury,  (noc 
excepted  to:)  "If  you  find  from  the  evidence  that  the  order  of  Oilman  on  tlie 
plaintiff,  dated  the  twenty-first  day  of  January,  1878,  was  the  agreement  be- 
tween the  plaintiff  and  Oilman  upon  which  the  plows  and  cultivators  wei'e 
sold  and  delivered  to  Oilman,  and  if  you  further  find  from  the  evidence  that 
by  the  terms  of  the  agreement  of  purchase  said  Oilman  was  to  pay  for  the 
goods  bought  by  him,  one-half  on  September  15,  1878,  and  the  balance  on 
January  1,  1879,  with  interest  at  10  per  cent,  per  annum  from  maturity,  and 
that  the  accounts  for  such  go»Kls  were  to  be  settled  by  him  monthly  by  note* 
payable  as  above  mentioned,  as  specified  in  the  order  of  Januaiy  21,  1878,  and 
that  afterwards,  on  or  about  tiie  twenty-eighth  of  July,  1878,  upon  an  account- 
ing and  settlement  between  the  plaintiff  and  said  Oilmsin, said  agreement  was- 
hy the  plaintiff,  without  the  consent  of  the  defendants,  altered  in  any  respect, 
in  the  time  of  payment,  or  in  the  proportionate  part  ])ayable  in  the  first  pay- 
ment, or  in  the  matter  of  interest,  then  such  alteration  would  exonerate  tliese 
defendants,  and  the  plaintiff  cannot  recover  in  this  action/'  etc. 

He  further  charged  that  the  juiy  should  consider  whether  the  settlement 
and  taking  of  the  notes  impaired  or  suspended  the  plaintiff *s  remedy  in  any 
respect  against  Oilman,  and  if  it  did,  the  defendants  were  exoneratwl ;  and 
also  if  they  found  there  was  any  suspension  of  the  plaintiff's  remedy  with- 
out the  consent  of  the  defendant,  they  should  find  for  the  defendant.  On 
examining  the  record  and  the  whole  charge,  we  can  see  that  the  prominent 
issue  in  the  case  was  whether  the  goods  were  sold  and  delivered  on  the  order 
of  Oilman,  dated  on  the  twenty-first  of  January,  1878.  or  on  his  orders  of  the 
date  of  March  9th  and  afterwards.  It  appeal's  to  us  that  the  court  in  his 
charge  placed  this  issue  fairly  and  squarely  before  the  jury  and  they  found 
for  the  plaintiff;  that  is,  that  the  contracts  for  the  sale  of  the  goods  were  the 
orders  of  Oilman  of  the  dates  of  March  9th  and  thereafter.  Taking  the  whole 
charge  together,  and  it  should  be  so  construed,  we  think  it  is  a  very  fair,  cor- 
rect, and  clear  exposition  of  the  law  applicable  to  the  case.  The  jury  liaving 
found  for  the  plaintiff,  thereby  ignoring  the  claim  of  the  defendant  that  the 
contract  between  the  plaintiff  and  Oilman  was  the  one  of  the  twenty-first  of 
July,  1878,  the  question  as  to  the  discharge  of  the  defendant,  from  the  liability 
incurred  by  their  letter  of  guaranty,  who  defend  as  guaranties  upon  the 
ground  of  an  alteration  of  the  contract  by  the  principal  parties  without  their 
knowledge  or  consent,  does  not  now  arise.'  But  gtujcre  whether  shortening 
the  time  of  payment  impairs  or  suspends  the  remedies  on  right  of  the  cred- 
itors against  the  principal  in  respect  thereto.    Civil  Code,  §  1665. 

5.  Is  the  evidence  suflicient  to  sustain  the  verdict?  On  reading  the  testi- 
mony in  the  case,  and  applying  it  to  the  issues  made  by  the  parties  in  the 
pleadings,  we  can  come  to  no  other  conclusion  than  that  there  is  therein  a 
sulKstanlial  confiict,  and,  this  being  so,  the  question  can  hardly  be  considered 
an  open  one  here.  This  court  on  two  occasions  has  decided  this  question. 
Frtnc?i  V.  Lancaster,  9  N.  W.  Kkp.  716;  Cauljield  v.  Boyle,  11  N.  W.  Rep. 
511,  and  cases  therein  cited.  In  the  latter  case  the  learned  judge  who  delivered 
the  opinion  says:   "There  was  evidence  presented  to  the  court  below  on  the 
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trial  by  both  parties  bearing  upon  these  questions,  and  this  evidence  was 
more  or  less  conflicting.  That  court  had  opportunity  to  see  the  witnesses,  to 
note  their  appearance  and  conduct,  and  could  judge  of  the  preponderance  of 
evidence  far  better  than  an  appellate  court,  not  having  had  such  opportunity, 
possibly  can.  After  weighing  the  evidence  in  the  light  of  all  these  circum- 
stanceSf  that  court  made  its  decision,  which  was  equivalent  to  a  finding  of 
fact.  In  such  cases  courts  have  always  hesitated  to  disturb  the  verdict  of  a 
jury,  or  the  findings  of  a  court  upon  a  question  of  fact,  the  evidence  being 
conflicting,  and  wiU  not,  unless  great  injustice  appears  to  have  been  done,  or 
there  is  an  entire  want  of  evidence  to  sustain  it." 

Such  has  been  the  current  of  decisions  in  this  country,  unless  in  some  of 
the  states  where  this  subject  is  controlled  by  statute. 

In  Humphrey  v.  ETavens,  12  Minn.  298,  (Gil.  196,)  the  court  says:  "It  has 
been  repeatedly  held  in  this  court,  and  elsewhere,  that,  as  a  general  rule,  the 
findings  of  a  jury,  a  court,  or  referee,  upon  a  question  of  fact»  will  not  be  dis- 
turbed unless  there  is  any  evidence  reasonably  tending  to  sustain  it."  Tbe 
federal  courts  sustain  the  same  doctrine.  8  Wall.  337 ;  9  Wall.  38.  There  seems 
to  be  no  conflict  of  authority  upon  this  point,  and  they  must  be  decisive  upon 
ttiis  question. 

No  error  appearing  in  the  record,  the  Judgment  of  the  court  below  is  af- 
firmed. 

(All  the  justices  ooncuning.) 
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SUPREME  COURT  OF  WISCONSIN, 


E06S  and  others  v,  Heatucock  and  others. 
Filed  February  20,  1883. 

A  circoit  coart  has  Jurisdiction,  on  motion  of  the  party  aggrieved,  to  review  the  action  or  non-actlon 
of  its  clerk  In  tbe  taxation  of  coats. 

Where  the  matter  is  brought  before  the  coart  upon  notice  of  appeal,  and  the  court  on  motion  makes 
aa order  referring  the  same  buck  to  the  clerk  for  retaxation,  after  a  hearing  and  argument  by  the  at. 
tomeya  of  the  reapective  parties,  withoat  any  objection  having  been  interposed  by  either  party  to 
soch  hearing,  any  Irregularity  In  the  proceeding  la  waived,  and  It  cannot  be  objected  that  the  matter 
came  before  the  court  irregularly,  upon  mere  notice  of  appeal  to  the  presiding  Judge. 

Where  the  clerk,  in  disregard  of  an  order  to  retax  the  costs,  arbitrarily  and  without  a  hearing  of  the 
party  claiming  to  have  been  aggrieved,  determines  the  controversy  in  advance,  and  Alls  in  the  amount  of 
co«ts  and  disbursements  from  his  mere  recollection  of  lost  papers,  an  execution  is<9ued  for  the  collec- 
tion <^  the  same  may  be  stayed,  and  tbe  collection  thereof  enjoined  by  the  court  upon  application  of 
the  party  aggrieved. 

Where  the  clerk  fills  the  blank  in  the  Judgment  with  tbe  amount  of  costs  and  diabarsements  sm 
eriginally  stated  by  him,  without  retaxation  or  consent  of  or  notice  to  the  party  complaining  or  \\U 
attorney,  and  in  defiance  of  the  order  of  the  court,  the  same  is  a  nullity,'and  may  be  erased  and  ex- 
panged  from  the  Judgment. 

Appeal  from  circuit  court,  Iowa  county. 

This  case  was  here  upon  a  former  appeal  from  a  judgment  on  the  nierita 
entered  in  the  circuit  court  for  Iowa  county.  52  Wis.  557 ;  [S.  C.  9  N.  W.  Hkp. 
609.]  On  that  appeal  the  judgment  was  reversed,  and  the  cause  was  re- 
manded, with  directions  to  dismiss  the  complaint.  Page  571.  Afterwards  the 
remittitur  was  filed  in  the  court  below,  and  thereupon  and  on  October  5, 1881, 
an  order  and  judgment  was  entered  therein,  dismissing  the  complaint,  and  it 
was  therein  '^  further  ordered  and  adjudged  that  said  defendants  do  have  and 

recover  of  and  from  said  plaintiffs  the  sum  of dollars,  their  costs  and 

disbursements  herein  expended."  On  the  same  day,  notice  of  taxation  of 
costs  before  the  clerk  on  October  8, 1881,  together  with  an  itemized  bill  of 
costs  and  disbursements  in  the  circuit  court,  amounting  to  81,226.12^,  exclu- 
sive of  clerk's  fees,  and  to  have  the  same  inserted  in  such  judgment,  were 
served  by  the  attorneys  for  the  defendants  upon  the  attorneys  for  the  plain- 
tiffs. By  agreement  of  the  attorneys  for  the  respective  parties,  the  time  of  such 
taxation  was  changed  to  October  14, 1881,  at  wliich  time  the  Httorneys  for 
both  parties  appeared  before  the  clerk  with  the  itemized  bill,  and  before  the 
hearing  thereof  the  plaintiffs'  attorneys  filed  with  said  clerk  written  objections 
to  seven  items  in  the  proposed  bill,  amounting  to  S931.76,  wliich  olije  - 
tions  were  each  and  all  then  and  there  overruled  by  the  clerk,  who  then*- 
npon  tiixed  the  proposed  bill  of  costs  and  disbursements  at  dl,-]13.22.J,  includ- 
ing clerk's  fees,  but  the  amount  so  tiixed  was  not  inserted  in  the  judgment 
until  the  time  hereinafter  mentioned;  that  immediately  upon  such  objections 
being  overruled  the  plaintiffs,  by  their  attorneys,  gave  notice  in  writing  to 
the  clerk,  and  also  to  the  attorneys  for  the  defendants;  that  the  plaintiffs 
thereby  appealed  from  the  said  rulings  ot  the  clerk  upon  said  objections  to 
the  presiding  judge  of  said  court,  and  thereby  demanded  that  the  same  l>e  re- 
viewed by  him. 

The  appeal  thus  taken  was  postponed  from  time  to  time,  by  mutual  con- 
sent, until  June  27, 1882,  at  the  regular  June  term  of  the  circuit  court  for 
Lafayette  county,  which  was  also  the  special  term  for  Iowa  county,  when 
both  parties  appeared  by  their  respective  attorneys  in  said  court  at  said  special 
term,  but  without  the  presence  of  said  original  bill  of  costs,  as  proposed,  or 
the  objections  thereto,  which  original  bill  and  objections  both  parties  then 
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and  there  In  open  court  agreed  had  been  lost,  and  after  diligent  searcli^ooiild 
not  be  found,  and  that  the  last  known  of  them  they  were  in  possession  of  the 
attorneys  for  the  defendants,  and  by  consent  of  both  parties  a  copy  of  the 
proposed  bill  was  used  upon  the  argument  but  that  the  objections  were  not 
present;  and  thereupon,  and  after  hearing  of  the  attorneys  for  the  respective 
parties  in  open  court  without  objection,  the  said  court  took  the  matter  under 
julvisement,  and  subsequently,  and  on  July  6, 1882,  ma<le  the  following  order, 
omitting  the  title:  "The  motion  for  relaxation  of  costs  having  came  on  this 
term  to  be  heard,  and  it  appearing  to  the  court  that  the  taxation  of  costs  by 
the  clerk  is  lost,  together  with  the  exceptions  thereto,  it  is  ordered  that  tlie 
taxation  of  costs  herein  be,  and  the  same  is  hereby,  referred  back  to  the  clerk 
for  retaxation.  Dated  July  6,  1882.  By  the  court,  M.  M.  Coturen,  Judge." 
October  20,  1882,  the  defendants  appealed  to  this  court  from  that  order,  and 
the  whole  thereof. 

That  July  24. 1882,  the  clerk,  without  any  retaxation  as  directed  in  said  or- 
der, and  at  the  request  of  John  W.  Taylor,  one  of  the  defendants*  attonieys. 
and  without  any  notice  to  the  plaintilis  or  their  attorneys,  and  without  their 
knowledge  or  consent,  inserted  in  the  blank  in  said  order  and  judgiuent,  so 
made  October  5, 18«1,  the  smn  of  $1,31:3.224,  as  the  costs  and  disbui-sements 
of  the  defendants  in  said  action,  and  thereupon  and  on  August  12,  18>>2,  the 
defendants  caused  an  execution  in  the  usual  form  to  be  issueil  by  the  clerk 
on  said  judgment  for  the  collection  of  said  $1,313.22},  with  interest  thereon 
from  October  5,  1881,  together  with  sheriff's  and  clerk's  fees  on  said  exe<ni- 
tion,  and  placed  the  same  in  the  hands  of  the  sheriff  for  the  collection ;  the 
said  sheriff  demanded  the  payment  thereof,  and  threatened  the  collection 
thereof  by  forced  sale  in  case  of  non-payment;  that  upon  atlidavits,  showing^ 
such  facts,  the  judge  of  said  court,  on  the  nineteenth  day  of  August,  1882,  or- 
dered that  said  sheriff,  his  deputies  and  successors  in  office,  be,  and  they,  and 
and  each  and  all  of  them,  were,  thereby  enjoined  and  restrained  from  enforc- 
ing or  collecting  said  execution  until  the  costs  should  be  duly  and  legally  re- 
taxed  In  pursuance  of  the  order  of  the  court  so  made  July  6,  1882,  and  the 
correct  amount  of  said  costs  ascertained,  or  until  the  farther  order  of  the 
court.  September  21,  1882,  the  attorne>'s  for  the  defendants  gave  written  no- 
tice to  the  attorneys  for  the  plaintiffs  that,  October  3,  1882,  they  would  move 
said  court  upon  the  record,  and  papers  theretofore  served  in  the  cause,  for  a 
dissolution  of  said  injunctlonal  order,  and  to  have  the  same  declared  void. 
That  motion  was  argued  in  open  court  by  the  attorneys  for  the  respective  par- 
ties, October  6, 1882,  whereupon  the  said  court  ordered  and  adjudged  that  the 
said  motion  be  overruled,  with  $10  costs  of  motion.  From  that  order,  and  tlie 
whole  thereof,  the  defendants  appealed  to  this  court. 

October  7,  1882,  the  attorneys  for  plaintiffs  requested  the  attorneys  for  the 
defendants  in  writing  to  perfect  the  judgment  of  October  5,  1881,  by  ap}>ly- 
ing  to  the  clerk  to  tax  the  costs  and  disbursements  of  the  defendants  in  con- 
formity with  the  statutes  and  rules  of  the  court,  and  by  inserting  tlie  sum 
which  should  be  so  taxed  in  the  entry  of  judgment  and  in  the  docfket  thereof, 
and  that,  in  case  of  their  neglect,  a  motion  would  be  made  to  the  court  to 
compel  them  to  do  so.  The  defendants  having  taken  no  further  steps  towards 
the  perfecting  of  the  judgment,  the  plaintiff's  attorneys  gave  notice  to  tho  at- 
torneys for  the  defendants,  October  11,  1882,  upon  affidavits  of  the  attomevs 
for  the  plaintiffs  and  the  clerk  of  said  court  showing  the  various  steps  taken 
in  regard  to  the  taxation  of  said  costs  and  disbursements,  and  stating  the 
seven  items,  amounting  to  $981.76,  to  which  objections  had  been  made  to  said 
clerk,  and  by  him  overruled,  that  they  would  move  the  c<)urt  to  strike  from 
said  judgment  of  October  5,  1881,  the  words  and  figures  which  had  been  in- 
serted in  the  blank  therein,  July  24,  1882,  to-wit,  "thirteen  hundred  and  tliir- 
leen  dollars  and  twenty-two  anil  a  half  cents,  ($1,313.22J,)"  and  after  hearinfc 
the  attorneys  for  the  respective  parties  on  said  motion,  it  was,  on  the  twenty- 
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seventh  day  of  October,  1882,  ordered,  adjudged,  and  directed  by  said  court 
that  said  motion  be  sustained,  and  that  the  clerk  erase  and  expunge  from  the 
said  judgment  and  order  of  October  5, 1881,  and  also  from  the  entry  of  judg- 
ment and  docket  thereof,  the  words  and  figures  above  quoted,  and  that  said 
blank  should  be  left  as  It  was  before,  with  $10  costs  of  motion.  From  that 
order,  and  the  whole  thereof,  the  defendants  appealed  to  Ihis  court. 

M,  M.  Strong  9jid  Henry  di  8mith,  for  respondents,  John  J.  Hoss  aud  others. 
John  W.  Taylor,  George  Clementson,  and  WiUfon  cfc  Mcllhon,  for  appellants, 
John  Heath  cock  and  othei-s. 

Cassoday,  J.  The  three  several  orders  appealed  from  will  be  considered  in 
their  order. 

1.  The  order  of  July  6,  1882.  There  can  be  no  question  but  what  a  circuit 
court  has  jurisdiction  to  review  the  action  or  non-action  of  its  clerk  in  the 
taxation  of  costs.  Section  3,  rule  83,  expressly  gives  such  authority  on  the 
mere  motion  of  the  party  aggrieved.  The  court  having  on  motion  made  the 
order  referring  the  same  back  to  the  clerk  for  retaxation,  after  a  hearing  and 
argument  by  the  attorneys  for  the  respective  parties,  and  without  any  objec- 
tion to  such  hearing  having  been  intei*posed  by  either  party,  as  appeai-s  from 
tlie  record,  we  must  hold  that  the  learned  counsel  for  the  defendants  is  in  no 
position  to  claim  that  the  matter  came  before  the  court  irregularly  upon  mere 
notice  of  appeal  to  the  presiding  judge.  The  court  being  empowered  to  hear 
such  motion,  and  the  attorneys  for  the  defendants  having  appeared  and 
lu-gued  the  same  without  objection,  must  be  deemed  to  have  assented  to  such 
hearing,  and  to  have  waived  any  objection  to  the  irregularity  in  the  notice. 
This  was  substantially  lield  in  Ulataacek  v.  Bohman,  51  Wis.  92;  [S.  C.  8  N. 
W.  Rep.  102.]  The  case  is  clearly  distinguishable  from  Schauble  v.  2'ietgeiu 
'^\  Wis.  695,  and  Card  v.  Southwell  15  Wis.  211,  for  here  the  motion  was  not 
entertained  by  the  judge  at  chambers,  but  by  the  court.  The  only  doubt  we 
have  had  in  relation  to  the  matter  is  whether  the  court  should  not  have 
retaxed  the  costs  and  directed  the  insertion  of  the  same  in  the  judgment. 
But  the  rule  referred  to  expressly  required  the  clerk  to  note  on  the  bill  of 
costs  all  items  disallowed,  and  all  items  allowed  which  had  been  objected  to, 
and  the  court's  review  of  the  same  was  confined  to  such  bill  of  costs  and  dis- 
Imrsements,  and  the  papers  and  vouchere  on  file  in  respect  thereto;  and 
further  provided  that  **no  objection  shall  be  entertained  on  such  review 
which  was  not  made  before  the  taxing  officer,  unless  the  court  shall  otlierwise 
allow,  in  order  to  prevent  great  hardship  or  manifest  injustice."  The  clerk 
having  failed  to  preserve  such  papers  and  record,  and  the  same  having  been 
lost  so  that  they  could  not  be  found,  and  without  any  fault  of  the  plaintiffs 
or  their  attorneys,  and  the  same  not  having  been  fully  supplied,  we  think  it 
was  competent  for  the  court  to  refer  the  same  back  to  the  clerk  for  retaxation, 
in  order  that  he  might  make  a  record  upon  which  to  base  his  own  action,  or 
which  he  could,  if  necessary,  on  motion,  review.  Such  being  the  power  of 
the  court,  we  ai-e  clearly  of  the  opinion  that  the  order  made  by  the  court  July 
tJ,  1882,  should  have  been  respected  and  obeyed  by  the  clerk,  instead  of  being 
disregarded.  Nan  v.  Stielflohn,  45  Wis.  438.  For  these  reasons  we  think 
the  order  of  July  6,  1882.  should  be  affirmed. 

2.  The  order  of  October  6,  1882.  The  clerk's  action  July  24, 1882,  in  disre- 
garding the  order,  and  inserting  in  the  judgment  the  amount  of  costs  and 
disbursements  as  taxed,  October  14, 1881,  without  any  retaxation  as  ordered, 
was,  we  think,  a  mere  nullity.  Such  papers  and  record  being  lost,  there  was 
nothing  of  record  upon  which  to  base  such  entry.  Certainly,  after  the  mak- 
ing of  that  order,  by  reason  of  the  absence  of  such  records  and  papers  from 
the  file,  the  clerk  was  not  authorized  in  disregard  of  it  to  arbitrarily,  and 
without  a  hearing  of  the  party  claiming  to  have  been  aggrieved,  det^^rmine 
the  controversy  in  iidvance,  and  fill  the  blank  in  the  judgment  from  his  mere 
recollection  of  the  contents  of  the  lost  papers.    Of  course,  a  clerk  is  an  officer, 
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and  responsible  only  for  the  faithful  performance  of  his  duties  as  such ;  but 
he  is  an  officer  of  the  court,  and  a  part  of  bis  duties  consist  in  recording  the 
will,  direction,  and  judgment  of  the  court.  To  that  extent  he  is  the  aman- 
uensis of  the  court.  Tiie  sanctity  of  his  record,  when  so  acting,  is  by  reason 
of  the  fact  that  it  proceeded  from  the  court.  To  disregjird  the  direction  <if 
the  court,  and  fill  the  blank  in  a  judgment  in  defiance  of  such  direction,  is  to 
presumptiously  refuse  to  perform  tlie  duties  of  an  amanuensis  and  clerk,  and 
assume  the  functions  of  the  court.  The  toleration  of  such  a  practice  wotild 
not  be  promotive  of  justice,  nor  serve  any  good  purpose.  The  costs  and  dis- 
bursements having,  in  effect,  been  inserted  by  the  clerk  in  the  judgment  with- 
out authority,  there  can  be  no  question  as  to  the  power  of  the  court  to  st;iy 
proceedings  on  an  execution  issued  for  the  collection  of  the  same.  Such  rifirhi 
of  staying  proceedings  on  process  of  the  court  by  the  court,  is  essential  to  its 
administration,  and  has  often  been  sanctioned.  Lansing  v.  Orcutt,  16  Johns.  4 ; 
Smith  V.  Pagcy  15  Johns.  395;  Chipman  v.  Bowman^  14  Oal.  157;  Logan  v. 
Hillegass,  16  Cal.  200;  Nan  v.  Suelflohn,  45  Wis.  438.  Many  cases  might 
be  cited  were  it  necessaiy.  Some  of  the  above  cases  hold  that  the  prt>per 
remedy  is  by  motion  in  the  case,  and  not  by  injunctional  order  in  an  independ- 
ent suit  for  that  purpose,  as  counsel  contend.  For  the  reasons  given,  we 
think  the  order  of  October''6,  1882,  should  also  be  affirmed. 

3.  T?ie  order  of  Octobei-  24,  1882.  The  clerk  having  filled  the  blank  in  t!ie 
judgment  witli  the  amount  of  costs  and  disbui-sements  as  originally  taxed  by 
him,  without  retaxation,  or  consent  of  or  notice  to  the  plaintiffs  or  their  at- 
torneys, and  in  defiance  of  the  order  of  the  court,  the  same  was  a  nullit}%  and 
properly  erased  and  expunged  from  the  judgment.  Such  practice  was  sanc- 
tioned in  Henderson  v.  Allen,  13  N.  W.  Rep.  928,  and  Johnson  v.  Curtiss, 
51  Wis.  595;  [S.  C.  8  N.  W.  Rep.  489.]  In  this  last  case  an  order  refusing  to 
80  strike  out  an  unauthorized  insertion  of  costs  was  reversed  by  this  court. 

The  three  several  ordei's  appealed  from  are  each  affirmed 


Golden  v,  Glook. 
Filed  February  20, 1883. 

Deed  of  tale  coMreylng  the  timber  on  certain  land,  in  which  it  was  agreed  and  understood  **ihat  the 
timber  transferred  shoald  be  removed  within  **  the  time  named  therein,  construed  and  heid^  foUowing 
Stratton  ▼.  Montgomery,  32  Wis.  K>,  that  the  logul  effect  of  the  iustmment  wns  to  convey  all  ftce  tree* 
and  timber  designated  which  shoald  be  removed  within  the  time  prescribed,  and  tliat  soch  as  remained 
thereafter  shoald  belong  to  the  grantor  or  his  grantee  of  the  premises,  and  that  no  action  won  Id  lie 
against  such  grnntee  for  detention  of  any  timber  except  what  had  been  cat  before  the  expiration  at 
the  time  named  in  said  instrnment. 

Appeal  from  circuit  court,  Waupaca  county. 

This  action  was  brought  in  justice  court  to  recover  six  cords  Of  red-t>Hk 
stave  bolts,  and  damages  for  the  detention  of  the  same.  The  plaintiff  recoveret! 
in  that  court  and  the  defendant  appealed  to  the  circuit  court,  where  the  case 
was  tried  under  a  stipulation  between  the  parties,  upon  the  evidence  returne<l 
by  the  justice,  and  a  contract  or  bill  of  sale  from  Gilbert  Allen,  under  his  hamli 
and  seal,  to  Meiklejohn,  Hatten  &  Co.,  dated  and  executed  April  29, 1878,  and 
duly  witnessed,  acknowledged,  and  recorded  May  29,  1878,  and  by  which  Oil- 
beit  Allen,  in  consideration  of  $900  to  him  in  hand  paid,  bargained,  soldj 
granted,  and  conveyed  to  Meiklejohn,  Hatten  &  Co.,  their  executora,  adniin-J 
istnitors,  and  assigns,  all  of  the  timber  standing,  lying,  or  being  upon  th^ 
quarter  section  described,  (except  the  white  oak,)  to  have  and  to  bold  tfi^ 
same  unto  the  said  parties  of  the  second  part  therein  named,  their  executors  I 
administrators,  and  assigns,  forever,  with  a  warranty  of  title.  And  it  >vaa 
therein  agreed  and  understood  that  the  timber  on  the  south  half  uf  the  premJ 
ises  sliould  be  i^iuoved  within  one  year  from  the  date  thereof,  and  the  bairn  ict^ 
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witbia  two  yeani.  It  was  agreed  that  the  plaintiff  bad  succe^Hled  to  all  the 
rights  that  Meiklejohn,  Hatten  &  Co.  had  to  the  timber  under  that  bill  of  sale, 
and  no  other  or  greater.  The  defendant  claims  title  to  the  stave  l>oltB  in 
question  under  and  by  virtue  of  a  deed  of  conveyance  of  the  land  from  said 
(iilbert  Allen  and  wife,  under  their  hands  and  seals,  to  him  duly  executed,  wit- 
u^sed,  and  acknowledged,  and  delivered  November  11,  1879,  and  recorded 
November  22,  1879.  From  the  covenant  against  incumbrances  in  said  deeii. 
there  was  expressly  excepted  the  right  to  go  onto  the  land  and  remove  tlie  re<U 
*\iik  and  bass  wood' timber  on  or  before  April  1, 1880.  It  was  also  agreed  tliat 
the  stave  bolts  in  controversy  were  cut  before  the  time  limited  in  the  bill  of 
!$ale,  but  had  not  yet  been  removed  from  the  land,  and  that  the  defendant  had 
forbidden  the  removal  of  the  same  after  the  expiration  of  the  time  limittHt. 
The  circuit  court  found  that  the  defendant  was  the  owner  and  entitled  to  tlie 
pos3es.sion  of  the  sUive  bolts,  and  that  their  value  wtis  #18.  and  assessed  the 
damages  for  the  defendant  for  the  detention  of  the  same  at  six  cents.  Frum 
the  judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

John  T,  Dufour  and  E.  L,  Brmone,  for  appellant,  Edward  (jolden.  John 
Fordyce^  for  respondent,  Albert  Clock. 

CASiiODAY,  J.  The  bill  of  sale  or  deed  to  the  parties  under  whom  the  plain- 
tiff cinims,  undoubtedly  transferred  an  interest  in  tlie  land.  Straswm  v.  Mont- 
g^jmery,  32  Wis.  52;  Young  v.  Lego^  36  Wis.  394;  Daniels  v.  Bnihy,  43  Wis. 
'M,  By  its  terms  it  purported  to  give  title  to  the  timber  named,  to  be  re- 
moved within  the  time  specified.  Upon  the  one  side  it  is  claimed  that  such 
title  continued  after  the  expiration  of  the  time  specified,  and  on  the  other  that 
it  then  terminated.  Both  sides  invoke  the  decision  of  this  court  in  support 
of  their  diverse  contentions,  and  cite  Ridh  v.  ZeiUdorff,  22  Wis.  519;  Strcutsfm 
V.  Montgomery,  32  Wis.  52;  Martin  v.  eHUon,  37  Wis.  3G0.  In  Rich  v.  ZHh- 
(i^>r/r  the  deed  reserved  the  riglit  to  cut  and  remove  the  timber  within  two 
years,  and  it  was  "held  that  the  absolute  right  of  property  in  the  trees  vv:i8 
not  excepted  out  of  the  estate  granted,  but  only  a  right  reserved  to  enter 
vithin  two  years,  to  cut  and  remove  the  same." 

In  Martin  v.  QiUon  the  reservation  was  quite  similar,  and  the  decision  was 
the  same  way.  Strasson  v.  Montgomery  was  more  like  the  case  liere  pre- 
sented. In  that  case  the  defendant  claimed  the  trees  and  timber  under  a 
deed  executed  December  4, 1866,  by  one  Gleascm  to  one  White,  wliereby  all 
the  trees  and  timber  on  the  land  were  bargained,  sold,  and  conveyed  to 
^hite,  but  with  this  proviso:  "Provided,  always,  and  these  presents  are 
'>poQ  this  express  condition,  that  the  said  party  of  the  second  part  shall 
take  all  of  said  trees  and  timber  off  of  said  lands  within  four  years  from 
iliis  date.**  It  also  contained  a  covenant  of  warranty.  Subse<|ueiitly  White 
hold  and  conveyed  the  trees  and  timber  to  the  defendant.  The  plaintitT, 
on  the  other  hand,  claimed  the  trees  under  and  by  virtue  of  a  dee<l  of 
ibe  land  to  him  from  Gleiison,  executed  in  September,*  1867.  whemn  Gle^usou 
l:a<l  reserved  to  White  the  right  to  take  off  the  timber  until  Deceml>er,  1871. 
The  action  was  for  removing  trees  and  timber  in  November,  1871,  being  after 
the  expiration  of  the  four-years'  limitation  in  the  deed  to  White,  but  ]>rior  to 
the  time  fixed  in  the  reservation  in  the  deed  to  the  plaintiff.  The  court  held, 
that  notwithstanding  the  time  f^xed  in  the  reservation  in  the  deed  to  the 
plaintiff  had  liot  expired,  yet  that  the  defendant  had  no  right  to  cut  and  re- 
move the  timber  after  the  expiration  of  the  four-yeai*s'  limitation  in  the  deeil 
to  White. 

That  case  is  substantially  like  this,  unless  the  fact  that  the  words  fixing  the 
limitation  in  the  deed  under  which  the  plaintiff  here  claims,  not  being  in  the 
form  of  a  proviso,  as  in  the  deed  to  White,  makes  the  two  cases  distinguish- 
aiiie.  After  careful,  consideration,  we  are  constrained  to  hold  that  the  two 
eases  are  not  distinguishable  in  principle  by  reason  of  the  difference  in  the 
phraseology  employMi.    In  the  deed  before  us  it  is  expressly  **  agreed  and  un- 
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deretood  "  tliat  the  timber  transferred  "shall  be  removed  within*'  the  time 
named,  and  hence  the  grant  was  necessarily  made  upon  that  condition.  As 
stated  in  substance  in  Utreutson  v.  Montgomery^  the  legal  effect  of  the  instru- 
ment was  to  convey  all  of  the  trees  and  timber  designated,  which  should  be 
removed  within  the  time  prescribed,  and  that  such  as  remained  thereafter 
sliould  belong  to  Allen  or  his  grantee  of  the  premises.  Such  being  our  con- 
struction of  the  deed,  we  must  hold  that  under  the  rule  adopted  in  Utrassim 
V.  Montgomery  the  plaintiff  here  had  no  right  to  any  of  the  trees  and  tinitier 
not  removed  from  the  premises  prior  to  April  27, 1880,  at  which  time  the  lini> 
itation  in  the  deed  under  which  he  claimed  expired.  But  here  the  stave  bolts 
were  cut  t)efore  the  time  limited  in  the  deed.  The  trees  from  which  the  bolts 
were  manufactured  having  thus  been  severed  from  the  soil  prior  to  the  ex- 
piration of  the  time  limited,  and  their  character  essentially  changed  by  sucli 
manufacture,  so  that  the  product  became  personal  property,  we  think  they 
were,  in  effect,  tliereby  removed  from  the  premises  within  the  meaning  of  the 
conditions  in  the  deed,  and  hence  that  the  plaintiff,  even  after  the  expiration 
of  the  two  years,  had  an  implied  right  or  license  to  go  upon  the  premises  and 
take  therefrom  the  stave  bolts  so  manufactured.  Because  the  trial  court  held 
to  the  contrary,  the  judgment  must  be  reversed,  and  the  cause  remanded  with 
direction  to  enter  the  prop^  judgment  for  the  plaintiff. 


State  of  Wisconsin  ex  rel,  Sup'rs  of  Iola  v.  Nelson. 
Filed  February  20.  1883. 

1.  The  description  of  the  petitioners,  In  a  petition  for  the  alteration  of  a  highway  In  a  town,  as 
"  freelioiders  residing  in  said  town.*'  mnst  be  construed  to  mean  '* residents  of  the  town,  having  a 
freehold  estate  therein."  Damp  v.  Tmvn  qf  />«««,  29  Wis.  419;  Rev.  St.  ( 1265.  If  this  were  not  xoffi- 
cient  to  sliuw  prima  /aei$  that  the  petitioners  were  qnalifled,  the  fact  that  tlie  snpervtsors  aet«d  upon 
the  petition,  and  disposed  of  it  on  its  merits,  issufllcient  to  cast  the  burden  of  showing  the  diaqoaiid- 
cntiun  upon  iho  party  asserting  it. 

2.  A  notice  of  the  meeting  of  the  supervisors  to  decide  upon  such  a  petition,  stating  that  the  pel:, 
tioa  wan  made  June  IJ,  l>*m,  and  appointing  ^*Tuesday,  the  twenty-eighth  day  of  June,  at  1  o'clock 
p.  M.,  at  the  house  of  N.  C.  Nelson,"  as  the  time  and  place  of  meeting,  bnt  not  si>eclfyinflr  the  year  in 
which  snch  meeting  M'ould  be  lield,  nor  stating  affirmatively  that  such  place  was  within  the  town,  is 
held  to  be  siillioient. 

3.  Though  such  notice  does  not  specify  the  tracts  of  land  to  be  afllbcted  by  the  proposed  nltemtion 
by  an  expreM  enumeration  of  the  government  subdivisions,  yet  if  it  defines  the  proposed  line  of  t>M? 
hiffhwHy  by  course  and  by  reference  to  the  lines  of  such  subdivisions,  no  that  there  is  no  difficulty  in 
nMcertaining  therefrom  the  tracts  to  be  atfected,  it  is  a  substantial  compliance  with  section  126r. 
Rev.  St. 

4.  Where  the  owners  or  occupants  of  the  lands  to  be  affected  by  a  proposed  alteration  in  a  highwny 
are  the  petitioners  for  such  alteration,  notice  of  the  meeting  to  decide  upon  the  petition  need  not  b« 
served  upon  them. 

.'i.  Whera  supervisors  have  considered  and  passed  upon  snch  a  petition  upon  Its  merits,  it  will  be 
presumed  that  they  were  satisfied,  either  by  affidavit  or  othertoUet  that  the  notices  of  tlieir  meeting 
were  duly  posted.    Section  1*268,  Rev.  St. 

6.  The  notice  of  the  time  and  place  for  appointing  commissionert,  on  appeal  ftom  the  dedaiOD  of 
supervisors  refusiuK  to  alter  a  hifchway,  was  referred  to  as  a  ''  notice  of  appeal "  in  tlie  proof  of  serv- 
ice annexed  thereto.    Fields  tliat  there  was  no  misnomer  of  the  notice. 

7.  The  fact  that  the  persons  upon  whom  such  notice  was  served  were  two  of  the  persona  who,  ass 
supervisors,  sisned  tlie  order  refusing  to  alter  the  highway,  sufficiently  shows  their  ofllcial  character. 

8.  The  appointment  of  one  of  the  petitioners  for  the  alteration  of  the  highway  as  one  of  the  com- 
missioners on  ttie  appeal,  is  a  mere  Irregularity,  and  may  be  waived  by  a  failure  to  object  to  his  com- 
petency at  the  time  of  appointment. 

9.  A  failure  of  tiie  commis«*ioners  on  the  appeal  to  tile  their  decision  within  the  time  prescribed  by 
■ections  1*279,  1280,  Rev.  St.,  does  not  invalidate  such  decision. ^[Statk  Rxp. 

Api)eal  from  circuit  court,  Waupaca  county. 

A  petition  was  presented  to  the  board  of  supervisors  of  Iola  to  alter  a  hig^h- 
way  in  that  town.    The  boanl  met  at  the  time  and  place  appointed  for  tiie 
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)rtirpose  of  deciding  t)ie  application,  and  denied  it.  The  present  appellant,  Nels 
<\  Nelson,  thereupon  took  an  appeal  from  such  determination,  and  such  pro- 
ceedings were  had  therein  that  commissioners  were  appointed  to  review  the 
action  of  the  supervisors.  The  commissioners  reversed  the  order  of  tlio  su- 
pervisors refusing  to  make  the  alterations  prajed  for.  Tliereupon  the  super- 
visors saed  out  of  the  circuit  court  a  writ  of  certiorari  to  obtain  a  review  of 
the  deter nitnatiou  of  the  commissioners.  The  circuit  court  held  that  such  de- 
termination was  erroneous  and  void  in  law,  and  gave  judgment  reveraing  and 
;innuliing  the  same,  with  costs  against  said  Nelson.  From  the  judgment  of 
the  circuit  court  Nelson  has  appealed  to  this  court. 

Jfyron  Eeed  and  C,  N,  Gregory,  for  respondents,  State  of  Wisconsin  ex  rel, 
Sup'ra  of  Town  of  lola.  John  F.  Diifw  and  E.  i.  Brounie,  for  appellant, 
Nels  C.  Nelson. 

Lyon,  J.  We  quite  agree  with  the  learned  counsel  for  the  i-espondents  that 
the  statutes  relating  to  the  laying  out  of  highways  must  be  construed  with 
reasonable  strictness,  and  that,  on  certiorari  to  otficers  or  tribunals  not  judi- 
cial, the  courts  will  review  and  correct  substantial  errors  in  the  proceedings, 
which  do  not  go  to  the  jurisdiction  of  such  officers  or  tribunals.  AVe  further 
agree  that  if  the  supervisors  had  not  jurisdiction  to  make  the  order  refusing 
<^  alter  the  highway  in  question,  the  court  properly  reversed  the  determination 

the  commissioners,  although  no  eiTor  or  irregularity  intervened  after  the 
hii]'.  1  visors'  order  was  made.  It  was  so  held  in  Williams  v.  Mitchell,  49  Wis. 
2H4:  [S.  C.  5  N.  W.  Rep.  798.]  Add  to  these  one  other  rule,  equally  as  well 
settled,  to-wit,  that  error  is  never  presumed,  but  must  be  made  to  appbai'  af - 
lirmatively  before  the  courts  can  take  cognizance  of  it,  and  we  are  ready  to 
<'onsider  the  specific  grounds  upon  which  it  is  claimed  the  proceedings  of  the 
supervisors  and  commissioners  were  inoperative  and  void. 

1.  The  petition  for  the  alteration  of  the  highway  in  question  bears  the  signa- 
tures of  14  persons,  who  describe  themselves  therein  as  '*  freeholders  residing 
in  said  town,"  and  is  addressed  to  the  board  of  supervisors  of  the  town  of  lola, 
Waupaca  county.  Thus  they  describe  themselves  in  the  very  language  of  the 
statute  prescribing  the  qualifications  of  petitioners.  Kev.  St.  p.  400,  §  1265. 
On  the  authority  of  Damp  v.  Toum  of  Datie,  29  Wis.  419,  these  words  in  the 
statute  inust  be  construed  to  mean  "residents  of  the  town  having  a  freehold 
estate  therein."  Such  being  the  meaning  of  the  words  as  used  in  the  statute, 
the  same  words  employed  in  the  petition  must  be  held  to  have  the  same  sig- 
nification. If  this  were  not  sufficient  to  show  prima  facie  that  the  petitioners 
were  qualified,  the  fact  that  the  supervisors,  who  presumably  knew  whether 
they  were  or  not,  acted  upon  the  petition  and  disposed  of  it  on  its  merits,  is 
sufficient  to  cast  the  burden  of  showing  the  disqualification  of  the  petitionei-s 
upon  the  party  who  asserts  it.    Nothing  of  the  kind  has  been  attempted. 

It  is  further  objected  that  the  petition  fails  to  show  that  the  highway  pro- 
pcjsed  to  be  altered  is  in  the  town  of  lola.  We  think  the  objection  is  un- 
founded in  fact. 

2.  It  is  further  objected  that  the  notice  of  the  meeting  of  the  supervisors 
is  fatally  defective  in  that  it  does  not  specify  the  year  in  which  the  meeting 
would  be  held,  or  that  the  place  appointed  therefor — the  house  of  N.  C.  Nel- 
son— was  in  the  town  of  lola.  The  notice  states  that  the  petition  was  made 
June  13, 1881.  and  appointed  "Tuesday,  the  twenty-eighth  day  of  June,  at  1 
o'clock  p.  H."  as  the  time  of  meeting.  Inasmuch  as  the  twenty-eighth  of 
June,  1881,  occurred  on  Tuesday,  and  will  not  again  fall  on  that  day  of  the 
week  for  several  years,  and  inasmuch  as  the  term  of  office  of  the  supervisors, 
who  were  to  act  pursuant  to  the  notice,  would  e.xpire  before  another  June,  we 
are  inclined  to  think  that  a  person  of  moderate  sagacity  would  have  no  diffi- 
<-ulty  in  learning  from  the  notice  that  the  proposed  meeting  was  to  be  held  in 
June,  1881.  Neither  do  we  think  any  one  could  be  misled  to  his  injury  by 
the  omission  to  state  affirmatively  that  the  residence  of  N.  C.  Nelson  was  in 
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the  town  of  lola.    Presumably  the  place  of  meeting  was  within  the  jurisdic- 
tion of  the  supervisors. 

It  is  further  claimed  that  the  notice  does  not  specify  the  several  tracts  of 
land  to  be  affected  by  the  proposed  alteration,  as  required  by  the  statute, 
liev.  St.  §  1267.  True,  it  does  not  do  so  by  express  enumei-ation  of  govern- 
ment subdivisions,  but  it  defines  the  proposed  line  by  course^  and  by  refer- 
ence to  the  lines  of  such  subdivisions,  so  that  there  is  no  dilMcuity  in  ascer- 
taining from  the  notice  what  tracts  will  be  affected  by  the  proposed  altera- 
tion, if  made.  We  think  this  a  substantial  and  reasonable  compliance  with 
the  statute.  Surely  a  petition  for  the  laying  out  of  a  highway  from  the 
south  quarter  post  of  a  given  section  on  the  quarter  line  to  the  north  quar- 
ter post  thereof,  indicate  unmistakably  that  the  highway  will  be  upon  the 
eight  40-acre  lota  which  abut  said  quarter-section  line,  and  it  would  be  mere 
suiplusage  to  enumerate  those  lots. 

3.  Defective  service  of  the  notice  was  made  upon  two  owners  or  occupants 
of  lands  affected  by  the  proposed  alteratioti.  It  does  not  appear  that  any  such 
lands  were  owned  by  any  other  persons.  Presumably  they  were  not.  These 
two  persons  were  petitioners  for  such  alteration.  The  statute  provides  that 
the  applicants  shall  c^use  such  notice  to  be  served  on  the  owners  or  occupants 
of  such  lands.  Section  1267.  This  clearly  excludes  the  idea  that  the  noti«  -^ 
must  be  served  on  the  applicants  if  they  happen  to  be  such  owners  or  oec 
pants.  Having,  by  their  petition,  set  in  motion  the  legal  machinery  fo*  lay- 
ing out  or  altering  the  highway,  and  having  thereby  conclusively  consented 
tliereto,  notice  of  the  subsequent  proceedings  is  of  no  value  to  them.  It  is 
their  duty  to  give  notice  to  those  entitled  to  it.  They  are  in  no  position  to 
demand  that  they  be  served  with  such  notice. 

A.S  to  the  posting  of  the  notices  required  by  section  1267.  Presumably  the 
supervisors  were  satisfied  that  they  were  duly  posted,  either  by  affidavit  or 
otIierwUe,  (section  1268,)  else  they  would  not  have  considered  and  passed  upon 
the  petition  on  the  merits  as  they  did.  However,  an  affidavit  of  the  appellant 
was  filed  some  time  afterwards,  which  (although  criticised  by  counsel)  we  think 
shows  affirmatively  that  the  statute  was  substantially  complied  with  in  that 
particular. 

4.  It  is  assigned  as  error  in  the  proceeding  that  there  is  no  sufficient  evi- 
dence of  proper  service  upon  the  supervisors  of  notice  of  the  time  and  place 
commissioners  on  the  appeal  would  be  appointed.  The  appeal  proceedings 
were  had  before  the  county  judge  pursuant  to  section  1276,  Rev.  St.,  and  that 
otiicer  issued  the  notice  requiretl  by  section  1277.  The  record  contains  an  af- 
fidavit of  due  service  of  the  notice  upon  one  supervisor,  and  an  admission  of 
service  by  another  supervisor  of  lola,  indorsed  upon  the  notice.  In  the  affi- 
davit and  admission,  the  paper  served  is  called  a  notice  of  appeal,  but  it  sat- 
isfactorily appears  that  it  was  the  notice  of  the  time  and  place  of  appointing 
connnissioners.  We  do  not  think  there  was  any  misnomer  of  the  notice 
served.  It  is  said  there  is  no  proof  that  the  persons  thus  served  were  super- 
visoi-s  of  lola:  but  they  are  two  of  the  persons  who,  as  such  suj^rvisors, 
sigiied  the  order  refusing  to  make  the  proposed  alteration  of  the  highway. 
Til  is  sufficiently  shows  the  official  character  of  the  persons  served. 

T).  The  supervisors  did  not  appear  when  the  commissionei's  were  selected, 
and  the  selection  was  made  as  required  by  section  1279.  It  happened  that 
one  of  the  three  commissioners  thus  selected  was  one  of  the  petitioneiB  for 
the  alteration  of  the  highway.  It  is  settled  that  he  was  not  disinterested, 
within  the  meaning  of  the  statute,  and  was,  therefore,  not  qualified  to  act  as 
a  commissioner.  Williaim  v.  MitGhell  49  Wis.  284;  [S.  C.  5  N.  W.  Rep.  798.] 
It  does  not  appear  that  any  objection  was  made  to  his  competency  before  the 
county  judge.  Because  there  was  no  objection  thereto,  such  selection  did  not 
invalidate  the  proceedings.  It  was  a  mere  irregularity  which  oould  be  waived, 
and  was  waived  by  the  failura  of  the  supervisors,  or  any  one  interested,  to 
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make  objection  to  his  competency  to  the  county  judge.  This  was  expressly 
ruled  in  Brw.k  v.  HisJien,  40  Wis.  674,  and  leaftirmed  in  Williams  v.  Mitchell^ 
ifnitm.  Nothing  need  be  added  to  what  is  said  on  the  subject  in  those  cases^ 
fxcept,  jHfiiiaps,  the  remark  that  even  if  objection  in  such  case  be  taken  in 
(Iiu*  lime,  it  will  not  invalidate  the  proceedings  of  the  commissioners  when 
:UtiU'ked  collaterally.  Here  those  proceedings  are  directly  attacked,  and  the 
(liK'trine  of  Williams  v.  Mitchell  is  that  had  due  objection  been  made  in  time 
uiid  overruled,  it  would  have  been  fatal  to  the  order  of  the  commissioner. 

ti.  The  statute  (sections  1279  and  1280)  re<iuires  the  decision  of  the  com- 
missioners on  the  appeal  to  be  filed  with  the  projwr  town  clerk  within  20 
days  after  the  date  of  the  warrant  provided  for  in  section  1279.  In  the  pres- 
ent case  the  warrant  is  dated  July  21,  1881, and  such  decision  was  filed  Au- 
gust i:{,  1881,  the  intervening  time  being  more  than  20  days.  It  is  argued 
that  the  failure  to  file  the  decision  witliin  the  prescribed  time  rendered  the 
siime  null  and  void.  We  do  not  concur  in  this  proposition.  Section  1269 
IJfovides  that  an  order  of  the  supervisors  laying  out.  altering,  or  discontinuing 
a  highway  shall  be  filed  in  the  town  clerk's  ofiice  within  10  days  after  the 
(lay  tjxed  in  their  notice  or  by  adjournment  for  d(^ciding  upon  the  application 
tlurefor,  and  that  a  failure  to  file  the  order  within  the  prescribed  time  shall 
I*  taken  as  a  refusal  of  the  application.  But  we  find  no  such  provision  relat- 
ing to  a  failure  to  file  the  decision  of  the  commissioners  within  the  20  days. 
The  legislature  having  specially  determined  the  effect  of  failure  in  the  one 
f-iiseand  not  in  the  other,  impels  us  to  the  conclusion  that  it  was  not  intended 
tliat  the  same  result  should  follow  failure  in  both  cases.  We  adopt  what 
^eell)s  to  us  the  better  rule,  that  the  failure  to  file  the  decision  within  the  pi%- 
s<-ril)ed  time  does  not  invalidate  the  decision.  Failing  to  file  their  decision, 
the  commissioners  may  be  compelled  by  fnandamus  ijo  do  so  after  the  speci- 
tieil  lime  for  filing  it  has  expired. 

We  observe  no  other  alleged  eiTor  in  the  highway  proceedings  which  it  is 
tleeined  necessary  to  discuss.  We  conclude  that  the  decision  of  the  commis- 
sioners is  valid  and  binding,  and  ought  to  be  afiinned. 

The  judgment  of  the  circuit  court  is  reversed,  with  direction  to  that  court 
to  atfirm  such  decision. 


McIndoe  v.  Clarke. 
Filed  February  20,  1883. 

I.  The  te«ttiiiiony  of  «  defendnnt  thnt  lie  hud  mnde  a  settlement  of  the  mattera  In  controversy  with 
the  pleiiuifps  agent,  since  deceased,  is  tnadmiMible  under  section  4069,  Rev.  St.,  and  tlte  fact  thnt  a 
•iepo<»ltion  of  such  deceased  agent,  wtiich  had  been  taken  on  the  part  of  the  plaintiff  to  be  used  on  the 
iiial.  has  been  pnt  in  evidence  by  the  dtfendant.  doen  not  render  the  latter  competent  to  testifr  as  to 
hi*  innsactions  with  such  agent  referred  to  in  the  deposition. 

*2  Ktridence  of  the  declarations  of  an  ugent,  made  after  the  completion  of  a  contract  negotiated  by 
bim.  \%  inadmissible  to  show  the  terms  of  sach  contract.— [Statk  Kxp. 

Appeal  from  circuit  court,  Marathon  county. 

Ktllogg  ct-  Bardeen,  for  respondent,  Kate  L.  McIndoe.  SilvertTioifi  ifr 
Hurleyy  for  appellant,  John  C.  Clarke. 

Ta  Yix>R,  J,  The  respondent  and  plaintiff  brought  her  action  to  recover  the 
.'imount  claimed  to  be  due  to  her  upon  two  promissory  notes  made  by  the  de- 
fendant and  delivered  to  plaintiff,  payable  to  her  or  her  order.  The  execution 
und  delivety  of  the  notes  are  admitted  by  the  answer.  The  answer  then  al- 
l«»ges  l>y  way  of  defense  that  the  notes  were  given  in  payment  for  the  pur- 
4  iiase  of  a  quantity  of  cedar  timber  for  fence  and  telegraph  posts ;  alleges  that 
tlie  plaintiffs  ai^eut,  who  made  the  sale  of  said  timber  to  the  defendant,  miule 
fal2»e  representations  sis  to  the  qu&lity  of  said  timber,  and  that  said  timber  was 
V.1  V- 2  (no.  i) 
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in  fart  worth  one-half  less  than  it  would  have  been  had  it  been  of  tlie  quality 
represented  by  her  agent.  It  then  alleges  that  there  arose  a  eontrovws}'  be- 
tween the  parties  in  regard  to  the  quality  of  said  timber  and  as  to  the  tenus 
of  sale,  and  that  after  the  giving  of  said  notes,  and  in  the  spring  of  the  year  1878, 
a  settlement  was  made  between  the  defendant  and  the  agent  of  said  plaintiff, 
by  vvliich  it  was  agreed  that  said  notes  should  be  delivered  up  to  said  defend- 
ant and  canceled,  and  that  in  consideration  of  such  delivery  and  cancellation 
tlie  defendant  was  to  allow  the  plaintiff  81,200  for  said  notes,  to  be  paid  in 
sawing  at  the  defendant's  mill,  in  the  city  of  Wausau,  at  the  rate  of  82.25  jier 
tliousand  feet ;  tliat  plaintiff  was  to  furnish  the  defendant  logs  for  such  purpose 
the  then  coining  sawing  season,  and  until  enough  should  be  sawed  to  pay  the 
said  81,200.  Tlie  answer  then  alleges  that  the  plaintiff  furnished  some'  logs 
under  such  agreement,  and  that  the  defendant  sawed  about  6,000  feet  in  part 
executiqrt  thereof,  and  that  the  plaintiff  neglected  and  refused  to  furnish  any 
more  logs  to  be  sawed  under  said  contract,  and  that  the  defendant  has  always 
been  ready  and  willing  to  perform  his  agreement  on  his  part. 

The  defendant  also  sets  up  this  alleged  agreement  between  the  parties  and 
its  breach  by  the  plaintiff  by  way  of  counter-claim,  and  seeks  to  recover  dam- 
ages for  a  breach  thereof  on  the  part  of  the  plaintiff.  The  evidence  discloses 
that  all  the  mattera  relating  to  the  selling  of  the  timber,  the  taking  of  the 
notes  for  the  purchase  price,  and  the  subsequent  arrangement,  if  any  was 
made,  for  a  settlement,  and  for  the  surrender  of  the  notes  and  accepting 
^1,200  in  sawing  by  the  defendant  for  the  plaintiff  as  a  satisfaction  of  tliu 
claim,  were  transacted  between  the  defendant  and  the  husband  of  the  plain- 
tiff; the  husband  acting  as  her  agent  in  regard  to  the  matters,  and  having  full 
power  to  make  any  contract  in  regard  to  the  same,  and  to  bind  her  by  such 
"Contract.  It  also  appeared  that  at  the  time  of  the  trial  the  husband  and 
agent  of  the  respondent  was  dead.  The  only  real  controversy  on  the  trial  was 
as  to  the  alleged  agreement  to  surrender  the  notes  and  accept  in  satisfacti(»n 
thereof  8L200  in  sawing,  as  set  out  in  defendant's  answer.  There  was  also 
an  attempt  made  on  the  part  of  the  defendant  to  show  misrepresentation  on 
the  pai't  of  the  plaintiff's  agent  as  to  the  quality  of  the  timber  sold,  and  fur 
the  purchase  price  of  which  the  notes  were  given,  not  as  a  ground  of  defense 
to  the  respondent's  action,  but  as  a  basis  for  the  alleged  settlement  and  com- 
promise of  the  notes.  The  plaintiff  recovered  the  amount  due  upon  the  face 
of  the  notes,  with  interest,  less  the  amount  of  certain  counter-claims  for  saw- 
ing and  merchandise  which  were  claimed  by  the  defendants  and  not  disputed 
by  the  plaintiff. 

The  appellant  alleges  as  error  the  rulings  of  the  learned  circuit  judge  upon 
the  trial,  rejecting  certain  evidence  offered  on  his  part.  The  first  exception 
was  to  the  offer  on  the  part  of  the  appellant  to  prove  by  himself,  as  a  witness 
in  his  own  behalf,  that  he  made  a  settlement  with  the  respondent's  agent,  her 
husband,  as  set  out  in  his  answer.  Tiiis  evidence  was  rejected  for  the  reason 
that  such  agent  was  dead. 

It  is  very  clear  that  this  evidence  was  properly  excluded.  Section  4070, 
Rev.  St.  1875,  so  far  as  applicable  to  the  case  at  bar,  reads  as  follows:  »*  No 
party  ♦  *  *  shall  be  examined  as  a  witness  in  respect  to  any  transaction 
or  communication  by  him  personally  with  an  agent  of  the  advei*se  party, 
*  *  *  when  such  agent  is  dead  or  insane,  or  otherwise  legally  incom  ju'tent 
as  a  witness,  unless  the  opposite  party  shall  be  first  examined,  or  examine 
some  witness  in  his  behalf,  in  respect  to  some  transaction  or  communication 
between  such  agent  and  such  other  party,  •  *  *  or  unless  the  testimony 
of  such  agent,  at  any  time  taken,  he  first  read  or  giveii  in  evidence  by  the  oppcH 
site  party;  and  then,  in  either  case,  respectively,  only  in  respect  to  such  trans- 
action or  communications  of  which  testimony  is  so  given,  or  to  the  maUers  to 
which  such  testimonv  relates." 
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Ihis  offer  was  a  plnin  offer  to  prove  by  the  party  defendant  a  transaction 
l)etween  himself  and  the  agent  of  the  plaintiff,  such  agent  being  then  dead, 
and  was  properly  rejected  under  the  provision  of  said  section  above  quoted. 
Tlie  defendant  then  offered  in  evidence  on  his  part  the  deposition  of  the  de- 
ceased agent,  which  had  been  theretofore  taicen  on  the  part  of  the  pUtintiff  to 
be  used  on  the  trial,  and,  after  offering  such  deposition,  he  again  renewed  liis 
offer  to  prove  the  contract  of  settlement  as  alleged  in  his  answer.  This  of- 
fer was  again  rejected,  and  this  is  alleged  as  error.  It  is  claimed  that,  as  the 
respondent  had  taken  the  deposition  of  her  agent  in  his  life-time  to  be  used  on 
the  trial  on  her  behalf,  that  it  should  be  considered  as  given  in  evidence  by 
her  upon  the  trial  upon  her  part,  although  in  fact  offered  in  evidence  by  the 
appellant,  and  so  the  door  would  be  opened  for  the  defendant  to  give  evidence 
in  contradiction  of  the  evidence  of  her  agent.  We  do  not  think  the  statute 
capable  of  such  construction.  It  is  only  when  tlie  testimony  of  tiie  deceased 
agent  is  first  read  or  given  in  evidence  by  the  opposite  party,  that  the  door  is 
opened  for  the  opposing  evidence  of  the  other  party  to  the  action,  in  regard 
to  the  transactions  or  communications  with  the  dead%gent  to  which  such  tes- 
timony reldles. 

The  plaintiff  cannot  be  supposed  to  have  taken  the  evidence  of  her  agent  to 
lie  used  on  the  trial  for  the  purpose  of  aiding  the  defendant  in  his  defense,  but 
for  the  purpose  of  avoiding  any  defense  which  the  defendant  might  attempt 
to  prove  either  by  his  own  testimony  or  that  of  other  witnesses.  If  the  de- 
fendant offered  such  deposition  on  his  own  part,  he  so  far  makes  the  deceased 
agent  his  own  witness,  and  cannot  thereby  remove  his  own  disability  as  a 
witness  in  the  case.  The  following  questions  were  put  to  D.  L.  Quaw,  a  wit- 
ness on  the  part  of  the  defendant:  Question,  **  State  what  w^as  said  to  you  by 
llngh  Mclndoe  in  regard  to  this  controversy."  Question.  "  State,  if  you  recol- 
lect, about  what  was  said,  if  anything,  as  to  what  amount  he  claimed  of 
<1arke  on  this  transaction,  as  near  as  you  c^n  recollect."  These  questions 
were  objected  to  as  calling  for  evidence  which  was  incompetent  and  immaterial, 
«nd  the  witness  was  not  permitted  to  answer.  This  ruling  is  alleged  to  be 
erroneous  by  the  counsel  for  the  appellant.  We  think  the  objections  to  the 
questions  were  well  taken.  The  questions  clearly  called  for  the  declarations 
of  the  plaintiff's  agent  as  to  a  trans^iction  with  the  defendant  made,  not  at  the 
time  of  the  transaction,  but  at  a  time  long  subsequent  to  said  transaction. 
The  evidence  sought  was  not  in  any  way  connected  with  the  alleged  settlement 
at  the  time  it  was  made,  was  not  a  part  of  the  res  gest(£,  but  a  naked  proposi- 
tion to  put  in  the  statelnent  of  the  agent,  made  after  the  alleged  agreement 
of  settlement  had  been  completed,  for  the  purpose  of  showing  what  such 
(^•eeinent  in  fact  was,  and  wtis  clearly  inadmissible.  See  Uazleton  v.  Union 
Bank,  32  Wis.  84;  Law  v.  Grant,  87  AVis.  548;  Rounsavell  v.  Pease,  45  Wis. 
5^)6;  Franklin  Bank  v.  Stewart,  87  Me.  519. 

The  defendant  put  the  following  question  to  the  witness  Parcher :  Question, 
'•  Did  you  ever  have  any  conversation  with  Hugh  Mclndoe  in  regard  to  a  set- 
tlement made  between  him  and  Clarke  in  relation  to  a  controversy  arising  out 
of  cedar  posts?"  This  wiis  objected  to  and  rejected.  For  the  reason  above 
stated,  the  evidence  called  for  by  this  question  was  clearly  inadmissible.  The 
following  question  was  also  put  to  the  same  witness:  "Did  you  make  an 
agreement  with  Mr.  Mclndoe  by  which  you  were  to  take  a  quantity  of  logs 
i»wned  by  you  to  fhe  mill  of  Mr.  Clarke  to  be  sawed,  and  the  saw  bill,  except 
75  cents  of  it,  to  go  to  Mr.  M(;IndoeV"  The  witness  answered:  '*  Yes,  sir;  a 
sort  of  an  agreement."  The  same  witness  was  then  asked  to  state  what  that 
agreement  was.  This  was  objected  to  ;is  calling  for  incompetent  and  inad- 
missible evidence,  and  the  witness  was  not  permitted  to  answer  it. 

The  appellant  then  offered  to  show  by  this  witness  *'tliat  the  witness  made 
an  agiceuient  with  Mclndoe,  the  agent  of  the  plaintiff,  by  which  the  witness 
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Parcher  was  to  run  a  certain  number  of  lo^  to  the  mill  of  Mr.  Clarke,  de- 
fendant, to  be  manufactured,  and  that  the  saw  bill,  except  75  cents  per  thou- 
sand, was  to  be  paid  to  Mr.  Mclndoe  upon  the  promissory  notes  mentioned  in 
this  action,  and  that  in  pui*suance  of  that  agreement  Mr.  Parcher  did  deliver 
a  certain  amount  of  logs  to  the  mill  of  Mr.  Clarke,  which  were  sawed  in  pur- 
suance of  that  agreement."  This  offer  of  evidence  was  rejected  on  the  objec- 
tion of  the  respondent,  and  the  ruling  was  excepted  to  by  the  appellant,  and 
its  rejection  is  alleged  as  error.  This  evidence,  it  is  claimed,  wiis  competent 
on  the  part  of  the  defendant,  for  the  reason  that  the  deposition  of  the  plain- 
tiff's agent,  offered  in  evidence  by  the  defendant,  showed  that  be  had,  as  agent 
of  the  plaintiff,  agreed  with  defendant  to  take  $1,200  in  sawing  from  tlie  de- 
fendant and  surrender  the  notes.  The  contract,  as  testified  to  by  the  agent, 
was  that  if  he  could  get  Parcher  to  get  his  logs  sawed  at  his  place — that  is, 
at  defendant's  mill — he  would  take  the  81,200  in  sawing  and  deliver  up  the 
notes.  He  further  said:  "I  did  agree  to  have  sawing  done  in  the  amount  of 
J*l,200,  upon  the  condition  that  Mr.  Parcher  would  have  his  logssawe^l  there: 
otherwise,  there  was  ntfcuch  trade,  as  there  were  no  other  logs  to  be  got  to 
be  sjiwed  there,  and  I  would  have  to  wait  another  year."  He  afso  testified 
that  **  he  saw  Parcher  and  could  get  no  definite  answer  from  him ;  saw  him 
several  times,  and  he  would  not  get  his  logs  sawed  there  on  account  of  the 
reputation  of  darkens  mill  for  bad  sawing.  I  did  not  see  Clarke  after  Parcher 
would  not  have  his  logs  saw(^  there." 

The  testimony  of  the  plaintiff's  agent  was  the  only  evidence  in  the  case 
which  tended  to  show  that  any  agreement  had  ever  been  made  between  the 
parties  to  surrender  the  notes  on  the  payment  of  $1,200  in  sawing;  and  his 
evirlence  clearly  states  that  the  agreement,  to  have  any  effect,  depended  upon 
his  ability  to  get  Parcher  to  have  enough  of  his  logs  sawed  at  defendant's 
mill  in  the  season  of  1878  to  make  the  saw  bill  amount  to  the  sum  of  $1,200. 
The  offer  of  evidence  by  the  defendant  lis  above  stated  did  not  tend  to  pi-ove 
the  execution  of  the  contract  between  the  paities  as  testified  to  by  the  agent 
of  the  plaintiff,  and  as  there  was  no  other  evidence  in  the  case  tending  to 
show  wliat  the  agreement  for  compromise  between  the  parties  was,  the  de- 
fendant was  not  prejudiced  by  the  rejection  of  the  offered  evidence.  If  it  was 
sought  by  the  question  put  to  the  witness  Parcher  to  draw  from  him  state- 
ments made  by  the  plaintiff's  agent  as  to  the  nature  of  the  contract  made  with 
the  defendant  as  to  the  alleged  compromise  of  the  notes,  then  it  was  clearly 
inadmissible  under  the  rule  above  stated,  that  it  is  incompetent  to  prove  by 
the  declarations  of  an  agent,  made  after  the  contract  has  been  fully  made  and 
completed,  what  the  terms  of  such  contract  are.  This  evidence  was  not  of- 
fered fur  the  purpose  of  establishing  a  counter-claim  against  the  plaintiff  for 
the  value  of  the  sawing  done  upon  Parcher's  logs.  No  counter-claim  for  such 
sawing  wjis  set  up  in  the  answer,  and  the  learned  counsel  for  the  appellant 
do  not  claim  that  the  offer  was  made  for  that  purpose.  The  exceptions  taken 
on  the  trial  to  the  instructions  given  by  the  learned  circuit  judge  to  the  jury 
were  not  ai'gued  in  this  court,  and  from  an  examination  of  them  we  think  no 
erroneous  instructions  were  given. 

The  judgment  of  the  circuit  court  is  affirmed. 


Digitized  by 


Google 


Wis.]  8U>ANE   V,  ANDEBSON.  21 

Sloane  and  others  v,  Anderson. 
Filed  February  20, 1883. 

].  Under  Mctfon  2^96,  Rev.  St.,  the  "iiieitrament  aDthorVztng  JndgmeDt  to  be  conre«ise<)  '*  need  not 
be  distinct  from  the  bond  or  note;  and  a  warrunt  of  attorney  printed  in  flue  type  under  the  body  of 
a  note,  but  abore  the  signatnre,  is  held  sufficient. 

'2.  A  power  of  attorney  to  confess  judgment  on  n  note  **for  snch  amount  as  may  appear  to  be  un- 
paid thereon,"  and  to  '^consent  to  immediate  execution  upon  Nuch  judgment."  does  not  nuthorixc  tlie 
confeinion  of  Judgment  before  the  note  is  due,  or  for  more  than  is  actually  due  upon  it. 

3.  Where  judgment  fs  rendered  on  rognovit  nnder  sections  2^5-6,  Rev.  St.,  the  complaint,  .'iffl- 
davit,  nnswer,  and  judgment  shonid  show  whether  the  debt  is  due  or  not,  and  what  part,  if  uny,  is  not 
doe. 

4.  In  sQch  cnw,  where  the  aifiduvit  is  not  made  by  the  plaintiff  himself,  the  fact  that  it  is  made  on 
Lj.«  behalf  must  be  stated  by  the  aftiant  nnder  oath  in  the  body  of  the  affidavit;  and  the  affidavit  must 
fnrllier  show  why  it  was  not  made  by  the  plaintitf,  and  the  affiant's  means  of  knowledge.  McCabe  v. 
Sumner,  tO  Wis.  3U6. 

5.  The  stlDdavIt  must  a1«o  state  the  amount  due  or  to  become  due  on  the  note  or  bond,  and  that  the 
plaintift'  ts  the  holder  thereof  at  the  time.  A  statement  in  such  affidavit  that  a  certain  sum  is  "justly 
owing"  itoni  the  defendant  to  the  plnintitTon  the  note  is  insufficient. 

6.  When  such  affidavit  is  made  l>efore  an  officer  out  of  the  state,  it  must  be  authenticated  in  the 
manner  prescribed  by  section  AJ?^%  Rev.  St. 

7.  A  warrant  of  attorney  to  confess  judgment  may  authorize  the  attorney  to  confient  to  tite  imme. 
diate  f.4«nnnce  of  execution  for  the  pan  of  the  debt  not  yet  due,  but  unless  such  conwnt  i«  given, 
in  the  answer  or  otherwise,  execution  for  that  part  of  the  debt  is  unauthorized  and  should  be  set 
a<ude. 

8.  Wliere  there  arc  substantial  irregularities  in  the  entry  of  Judgment  on  cognovit^  some  of  which 
K re  jurisdictional,  the  judgment  will  not  be  sustained  on  the  ground  that  no  injustice  has  been  done, 
becauiK  there  is  no  question  but  that  the  defendant  owed  the  entire  debt.— [Statk  Rkp. 

Appeal  from  circuit  court,  La  Crosse  county. 

Cameron^  Losey  cfc  Bunn,  for  respondents,  »John  Sloane  et  ah  M.  P.  Wiiig 
and  G»  C.  Prentiue,  for  appellant,  Marcus  Anderson. 

Orton,  J.  Thid  is  an  appeal  from  an  order  refusing  to  set  aside  the  judg- 
ment and  execution  for  certain  errors  and  irregularities  therein. 

On  the  thirtieth  day  of  August,  1881,  the  defendant  gave  the  plaintifts  five 
promissory  notes, — the  first  four  for  the  sum  of  $063.03  eiich,  payable  20,  40, 
60,  and  80  days  from  date  respectively;  and  the  hist  for  the  sum  of  $r2t>.H), 
])ayable  three  months  from  date,  with  8  per  cent,  interest.  Under  the  body 
of  esicli  note,  printed  in  fine  type,  but  above  the  signature,  there  is  the  follow- 
ing power  of  attorney  in  very  small  type:  **And  to  secure  the  payment  of  said 
sum,  I  authorize  irrevocably  any  atttjrney  of  any  court  of  record  to  appear  for 
me  in  said  court,  in  term  time  or  vacation,  any  time  hereafter,  and  confess  a 
judgment  without  process,  in  favor  of  the  holder  of  this  note,  for  such  amount 
as  may  appear  to  be  unpaid  thereon,  with  costs  and  5  percent,  attorney's  fees, 
and  to  waive  all  errors  in  any  such  proceedings,  and  consent  to  immediate  ex- 
ecution .upon  such  judgment,  hereby  ratifying  and  confirming  all  that  said  at- 
torney may  do  by  virtue  hereof." 

Und^r  this  power  of  attorney,  attached  to  each  note,  judgment  was  entere<l 
upon  all  of  the  notes  on  the  twenty-eighth  day  of  September,  1881,  for  the 
whole  sum  of  the  notes,  together  with  the  accrued  interest  and  costs,  includ- 
ing the  5  per  cent,  attorney's  fees,  amounting  in  all  to  the  sum  of  $3,602.04, 
reciting  therein  that  the  judgment  was  rendered  on  reading  and  filing  the 
complaint  of  the  plaintiffs,  **  the  note  described  therein,  with  an  affidavit  of 
the  amount  due  on  said  note."  On  the  same  day  an  execution  was  issued  on 
said  judgment  for  the  whole  of  the  same,  and  reciting  therein  that  this  whole 
sum  •*  is  now  actually  due  thereon."  There  was  but  one  of  said  notes  due  when 
this  judgment  was  entered  and  execution  issued.  Both  the  judgment  and 
execution  in  this  case  must  stand,  if  at  all,  by  the  authority  of  the  stattiti*. 
for  they  are  special  proceedings  outside  and  in  derogation  of  the  oonunnii-law 
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practice  of  the  courts,  and  the  statute,  as  welPas  the  proceetlings  under  it,  raust 
be  strictly  construed.    Freem.  Judg.  543,  and  cases  cited  in  note  2. 

1.  It  is  contended  by  the  learned  counsel  of  the  appellant  that  this  pretended 
power  of  attorney  is  not  sufliclent  under  the  sUite  to  authorize  the  entry  of 
judgment,  because  it  is  with  the  note  in  one  instrument,  and  should  have  been 
a  sepjirate  and  distinct  instrument  from  the  bond  or  note  on  which  the  judg- 
ment is  authoiized  to  be  confessed. 

The  Revised  Statutes  of  1849,  8  13,  c.  102,  subd.  1,  required  the  authority 
"to  he  in  some  proper  instrument  distinct  from  that  containing  the  bond,  con- 
tract, or  other  evidence  of  the  demand,"  etc.  Under  tliis  stiitute  it  was  held 
in  Richards  v.  Bank,  12  Wis.  693,  and  in  Vliet  v.  Camp,  13  Wis.  19«,  that 
such  separate  instrument  wjis  essential  to  the  power.  The  lievisetl  Statutes 
of  1858  left  out  this  provision,  and  required  only  that  "the  warrant  of  at- 
torney or  instrument  authorizing  judgment"  be  produced  to  tlie  judge,  etc., 
signing  the  judgment,  and  be  m^de  a  part  of  the  judgment  roll.  .  StH;tion  13» 
i\  140.  Section  2896,  Rev.  St.  1878,  mentions  it  only  as  '^an  instrument 
autl)orizing  judgment  to  be  confessed,"  etc.  Although  we  cannot  approve 
this  metliod  of  including  with  the  note,  over  one  signature,  a  ])ower  of  at- 
torney to  confess  judgment  upon  it,  and  especially  in  smaller  type  than  the 
body  of  the  n<>ti\  because  it  is  well  calculated  to  deceive  the  unwary,  yet  we 
cannot  say  that  it  is  not  an  instrument  authorizing  judgment  to  be  confessed. 
It  is  certainly  no  part  of  the  note,  although  it  very  properly  refers  to  it.  This 
radical  change  in  the  language  of  the  statute  would  seem  to  indicate  that  the 
legislature  did  not  intend  to  any  longer  require  the  instrument  to  be  distim;t 
from  the  bond  or  note  in  order  to  be  a  valid  power. 

2.  The  power  of  attorney  does  not  authorize  the  confession  of  judgment  be- 
fore the  note  is  due,  or  for  more  than  is  diie  upon  it.  The  language,  **  for 
such  amount  as  may  appear  to  be  unpaid  thereon,"  does  not  give  such  author- 
ity by  the  necessary  meaning  of  the  woixl  **  unpaid,"  or  by  any  meaning  that 
can  be  forced  by  its  context.  It  may  be  contended  that  the  clause  giving  the 
attorney  authority  to  *'  consent  to  immediate  execution,"  implies  that  the  debt 
need  not  be  due.  liut  the  only  object  and  purpose  of  the  judgment  is  stated 
to  be  a*v  the  commencement  of  the  power,  **  to  secw*e  the  payment  of  said 
sum ;"  and,  as  against  that  sole  object,  the  attorney  is  yet  given  power  In  his 
discretion  to  consent  to  immediate  execution.  This  construction  is  a  reason- 
able one,  and  any  reasonable  hypothesis  may  well  be  entertained  against  the 
unusual  power  to  confess  judgment  for  a  debt  not  due.  Such  a  power  must 
be  clearly  granted  and  expressed,  and  not  left  to  mere  inference  or  implicii- 
tion.  The  word  '*  unpaid  "  is  more  commonly  and  properly  applied  to  a  debt 
due  than  to  a  debt  undue,  and  may  at  legist  as  well  mean  a  debt  due  as  undue; 
therefore  no  power  to  confess  a  judgment  for  a  debt  undue  is  even  implied  by 
it.  In  Daily  v.  Van  Wie,  6  Wis.  209,  the  warrant  of  attorney  authorized  the 
confession  of  judgment  for  the  amount  appearing  to  be  due,  and  the  attorney 
was  held  to  the  authority  only  to  confess  judgment  for  the  amount  actually 
due.    See,  also,  McCahe  v.  Sumner,  40  Wis.  386. 

3.  It  may  be  that  the  statute  is  broad  enough  to  allow  a  confession  of  judg- 
ment for  a  debt  on  a  bond  or  note,  when  no  part  of  it  is  due,  by  the  language 
in  section  2895,  Rev.  St,  *' either  for  money  due  or  to  become  due;"  but  most 
cettainly  the  complaint^  affidavit,  answer,  and  judgment  should  show  whether 
the  debt  is  due  or  not  due,  or  the  part  due  and  the  part  not  due.  It  can  only  be 
known  by  the  judgment  whether  any  part  of  the  debt  is  due,  and  what  part  is 
due  and  what  part  is  undue,  and  when  those  parts  or  installments  of  the  debt 
not  dueat  the  time  of  the  rendition  of  the  judgment  will  becomedue,  so  that  exe- 
cution can  be  issued  accordingly,  and  the  judgment  must  follow  the  pleadings 
and  affidavit  in  these  respects.  In  respect  to  issuing  execution  in  cases  where 
the  debt  is  not  all  due,  the  statute  (subdivision  7,  §  2969,  Rev.  St.)  provides: 
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"When  the  debt  for  which  judgifient  is  rendered  is  not  all  due,  the  execution 
may  issue  for  the  collection  of  such  installrnents  as  have  become  due;*'  and 
tlien  authorizes  execution  whenever  any  future  installments  become  due.  The 
(.-uinplaiut  stsites  that  the  whole  amount  above  stated,  and  which  is  the  entire 
sum  of  all  the  notes  and  interest,  is  due.  and  demands  judgment  for  that  sum. 
This  statement  is  false  on  the  face  of  the  complaint,  and  by  the  several  notea 
M  out  therein,  but  this  discrepancy  may  have  been  cured  by  the  release  of 
errore.  But  this  becomes  a  vit^il  point  when  the  judgment  is  confessed  for 
tbe  whole  amount  asxlue,  and  the  |K)wer  of  attorney  did  not  authorize  such  a 
jadginent. 

4.  The  affidavit  which  is  annexed  to  the  complaint  is  fatally  defective.  FirAt, 
It  is  not  made  by  the  plaintiffs,  or  auy  one  of  them,  but  by  a  stranger  to  tiie 
i-iAse,  except  as  he  appears  as  attorney  for  the  plaintiffs  in  the  complaint. 
There  must  be  some  evidence  that  he  is  authorized  by  the  plaintiffs  to  make 
this  affidavit  in  their  behalf,  or  at  leiist  that  be  did  make  it  in  their  behalf,  and 
there  is  uo  pix)of  of  either  that  he  was  authorized  so  to  act  for  them,  or  that 
he  did  so  act.  The  statut-e  is  imperative  that  this  affidavit  should  be  made 
by  some  one  in  behalf  of  the  plaintiffs,  and  yet  no  such  fact  appears  in  the 
body  of  the  aftidavit.  The  capiicity  in  which  he  makes  the  affidavit  appears 
only  as  mere  description,  in  the  recital  prei^eding  the  affidavit,  jis  *'  Curtis  H. 
Keray,  for  and  on  behalf  of  the  plaintijTs,  being  duly  sworn,"  etc.  Tliere  is  no 
evidence  by  the  affidavit  or  otherwise  that  this  Mr.  itemy  was  authorized  by  the 
phiintiffs  to  act  for  them  or  "in  their  behalf"  in  making  tiiis  afliduvit.  and  it 
is  not  even  stated  by  Remy  in  the  body  of  the  affidavit  that  he  was  autlior- 
ized  to  act  or  ttiat  he  did  act  in  their  behalf,  and  of  coui'se  not  so  stated  under 
oHtli.  This  affidavit  supplies  the  place  of  a  jurat  to  the  complaint,  and  ought 
at  least  to  be  as  sufficient  for  such  purpose.  MaCahe  v.  8uniner,  supra,  Wlie» 
thesUitute  requires  or  authorizes  some  third  pai'ty  to  make  the  affidavit  in 
such  matters,  the  cliaracter,  capacity,  and  authority  of  such  person  must  be 
stateil  in  the  body  of  it.  Hill  v.  Hoacer.  5  AVis.  354;  Wiley  v.  AultinaUy  53 
Wis.  560.  [S.  a  11  N.  W.  Rep.  32,]  and  cases  there  cited.  Secondly,  Tlie  affi- 
davit  does  not  disclose  why  tlie  plaintiffs,  or  some  one  of  them,  did  not  make 
it,  or  any  means  of  his  knowledge  of  the  fact,  except  from  the  mere  face  of 
the  notes.  They  may  have  been  paid  or  transferred.  The  affiant  does  not  st  ate 
that  he  knows  what  their  consideration  was,  or  any  fcict,  except  that  lie  is  ac- 
quainted with  the  handwriting  of  the  defendant,  and  believes  the  signature 
j^nuine.  These  defects,  and  the  reason  of  their  materiality,  are  better  stated 
by  the  learned  late  chief  justice,  in  McOabe  v.  Sumner,  than  I  am  able  to  state 
them.  Thirdly,  The  affidavit  does  not  state  what  part  of  the  debt  was  due 
or  what  part  undue,  or  whether  any  part  of  it  was  due,  but  simply  that' it  was 
*•  justly  owing.'*  The  complaint  falsely  sUites  that  It  wfis  all  due,  and  much 
more  should  the  affidavit  be  specific  on  this  point.  But  a  perfectly  conclusive 
reitfon  why  it  should  so  state  is  that  the  statute  (section  2896,  Rev.  St.)  re- 
quires it.  The  language  of  the  statute  is,  '•'  stating  the  amount  due  or  to  be- 
come due."  The  phrase  *•  justly  owing"  is  evasive,  and  fails  to  express  anything 
as  to  the  inatuiity  of  the  debt.'  Whitney  v.  Brunette,  15  Wis.  61 ;  Latiirop  v. 
Unjfder^y  16  Wis.  293;  Boweii  v.  Slocum,  17  Wis.  181.  The  requirements  of 
such  an  affidavit  are  as  mandatory  and  essential  as  those  in  an  affidavit  for  an 
attachment.  Fourthly,  It  is  not  stated  in  the  complaint  or  affidavit  that  tlie 
plaintilTs  were  the  holders  of  the  notes  at  the  time.  This  is  not  only  a  ma- 
terial averment  in  suits  on  promissory  notes  generally,  but  the  warrant  of 
attorney  authorizes  a  confession  of  judgment  only  "  in  favor  of  the  holder,** 
The  notes  may  have  been  transferred,  for  aught  stated  in  the  affidavit,  atid  it 
does  not  appear  that  the  affiant  had  them  in  his  possession,  or  that  he  knew 
that  the  plaintiff  still  held  them.  Fifthly,  The  affidavit  is  not  authenticated^ 
so  as  to  authorize  the  court  commissioner  to  enter  the  judgment.    The  author- 
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ity  of  the  person  who  it  is  pretended  administered  the  oath,  is  not  shown  or 
proved,  as  required  by  law,  by  any  certificate  of  a  proper  officer,  under  the  seal 
of  liis  otlice,  tliat  the  person  whose  name  is  subscribed  to  the  jurat  was  at  the 
date  thereof  such  otHcer  as  he  is  therein  represented  to  be,  and  that  he  believes 
tlie  signature  of  such  officer  to  be  genuine,"  etc.,  as  required  by  section  4203, 
Kev.  St.    Hayes  v.  Frey,  45  Wis.  503;  Ely  v.  Wilcox,  20  Wis.  523. 

5.  The  warrant  of  attorney  may  authorize  the  attorney  to  consent  that  ex- 
ecution might  immediately  issue  for  the  pai-ts  or  installments  of  the  debt  in 
judgment  not  due.  But  no  such  consent  is  given  in  the  answer  or  others  se, 
and  therefore,  if  the  judgment  had  been  regular  for  what  was  due  and  undu**, 
the  execution  was  for  too  much,  and  not  authorized,  and  for  that  reason  should 
lie  set  aside.    The  execution  recites  falsely  that  the  entire  amount  is  due. 

Finally,  in  view  of  all  these  substantial  irregularities,  some  of  which  are 
jurisdictional,  the  learned  counsel  of  the  respondent  invokes  the  equitable 
rule  to  protect  the  judgment,  that  no  injustice  has  been  done  because  lliere  is 
no  question  but  that  the  defendant  owed  the  entire  debt,  and  cites  McCabe  v. 
tiximnei\  stipra,  as'  authority  for  such  a  view  of  the  case.  It  Is  sufficient  to 
quote  the  language  of  the  chief  justice  in  that  case,  to  show  the  inapplicabil- 
ity of  such  a  rule  in  this  case:  "And  the  affidavit  which  the  statute  requires 
is  not  a  more  form,  but  goes  to  substantial  rights  of  the  parties."  '*When 
judgment  is  entered  up  upon  warrant  of  attorney,  there  is  special  reason  that 
the  eou) plaint  should  be  veriflcxl.  The  statute,  however,  does  not  require  u 
formal  verification  of  the  complaint;  but  evidently,  as  a  substitute  and  equiv- 
alent for  it.  requires  the  plaintiff,  or  some  one  in  his  behalf,  to  annex  to  the 
complaint  an  affidavit  stating  the  amount  dti£.  For  it  would  not  only  be 
dangerous  to  give  judgment  in  such  manner  without  some  proof  of  the  actual 
debt,  but  unjrist  to  render  judgment  for  the  whole  when  part  only  is  due" 
etc.  There  were  some  other  objections  made  to  the  judgment  and  execution, 
which  it  is  unnecessary  to  consider,  as  the  above  defects  and  irregularities  are 
amply  sufficient  to  require  them  to  be  vacated  and  set  aside. 

The  order  of  the  circuit  court  is  reversed  and  the  cause  remanded,  with 
direction  to  enter  an  order  vacating  and  setting  aside  both  the  judgment  and 
execution. 


Barry  t?.  Schmidt. 
FDed  February  20, 1883. 

1.  An  Rgent  whole  employed  to  sell  lands  at  a  fixed  price,  and  who,  af!er  finding b  parchaner  at 
tliat  price,  with  the  knowledge  of  the  vendor  acte  as  the  agent  of  each  pnrehaeer  in  signing  his  name 
to  the  contract  of  sale,  is  entitled,  nevertheless,  to  recover  /rem  the  vendor  the  agreed  connmissioD  oa 
the  wile. 

2.  A  party  who  does  not  reqae^t  the  court  to  And  upon  a  particular  issae, and  who  makes  uo  objec 
tion,  nt  the  time,  to  the  failure  of  the  conrt  to  find  thereon,  waives  thereby  all  oblection  to  the  defi. 
ciency  of  the  findings  in  that  respect.— [St atk  Rep. 

Appeal  from  circuit  court,  Trempealeau  county. 

E,  Q,  Nye,  for  respondent,  Thomas  Barry.  Allen  <fe  Williams^  for  appel- 
lant, Caroline  Schmidt. 

Orton,  J;  The  first  error  assigned  is  that  the  circuit  court  refused  to  order 
a  nonsuit  on  the  case  made  by  the  plaintiff. 

On  behalf  of  the  plaintiff  it  was  substantially  proved  that  he  was  employed 
by  the  defendant  to  And  a  purchaser  for  her  land  at  the  price  of  $1,500,  for 
which  service  she  agreed  to  pay  him  the  sum  of  $100;  that  the  plaintiff,  on 
belialf  of  the  defendant,  proposed  to  sell  tlie  land  to  one  Thomas  Troog  for 
that  sum,  and  that  Troog  looked  at  the  land,  accepted  the  •proposition,  and 
authorizeifl  the  plaintiff  to  sign  the  contract  for  him  on  such  purchase,  and 
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tlKit  be  dill  so  sign  the  name  of  Tioog  to  the  oontniot  in  the  presence  of  tho 
ilefeiKlant,  ami  Troog  afterwards  paid  up  for  tlie  hind  at  that  price,  and  re- 
ceived a  deed  therefor  from  the  defendant.  It  is  contended  by  the  learned 
counsel  of  the  appellant  that  this  evidence  placed  the  plaintiff  in  the  incon- 
sistent attitude  of  agent  for  both  the  defendant  as  the  seller,  and  Troog  as 
the  purchaser,  of  the  land,  and  that  lie  can,  therefore,  recover  from  neither  for 
his  services.  It  is  perfectl}'  well  settled  by  the  decisions  of  this  court,  as  well 
as  by  the  current  of  authority  elsewhere,  that  the  same  person  cannot  be  em- 
ployed by  the  seller  and  purchaser  of  the  same  land,  by  the  first  to  sell  and 
by  the  other  to  purchsise,  where  their  interests  in  the  services  of  such  person 
are  in  any  respect  adverse  or  antagonistic,  or  where  his  will,  discretion,  or 
juilgment'is  to  be,  or  may  be,  used  adversely  to  both,  and  recover  for  his  serv- 
ices from  either.    Myro  v.  Hanchett,  39  Wis.  419:  S.  C.  43  Wis.  246. 

This  principle  is  not  controverted  by  the  learned  counsel  of  the  respondent, 
but  his  coutention  is  that  this  case,  so  far  as  made  by  the  evidence,  falls  within 
the  exception  equally  well  established  by  the  authorities,  that  the  agent  may 
be  employed  by  and  recover  from  both  parties  as  a  mere  *'  middle-man  "  to 
bring  them  together,  and  when  he  has  nothing  to  do  in  fixing  the  terms  of 
the  bargain,  as  hi  Herman  v.  Martineau,  1  Wis.  151,  or  that  the  agent  may 
be  employed  by  the  seller  to  find  a  purchaser  at  $15  per  acre  for  a  commission 
of  5  per  cent.,  and  may  recover  such  commission  if  he  bring  the  parties  to- 
gether and  the  sale  is  consummated  by  them  either  at  that  price  or  less,  even 
though  the  agent  himself  becomes  interested  in  the  purchase  with  the  knowl- 
edge of  the  seller,  as  in  StewaH  v.  Mather,  32  Wis.  344.  Chief  Justice  Dixon 
siiys  in  his  opinion  in  that  ease:  "A  broker  whose  undertaking  merely  is  to 
tind  a  purchaser  at  a  price  fixed  by  the  seller,  or  at  a  price  which  .shall  be  sat- 
i^faetoiy  to  the  seller  when  he  and  the  purchaser  meet,  is  in  reality  only  a 
"middle-man,*  whose  duty  is  performed  when  the  buyer  and  seller  are  brought 
together,  and  as  to  whom  the  policy  of  the  law  which  excludes  double  com- 
pensation has  been  considered  inapplicable;"  and  cites  Mullen  v.  Keitzleb,  7 
Bnsh,  253;  Kupp  v.  Sampson,  16  Gray,  398;  and  also  Herman  v.  MaHinean, 
jntpra. 

The  general  principle  and 'the  exception  are  well  established,  both  by  rea- 
son and  authority.  When  an  agent  is  thus  employed  by  one  party  to  sell  and 
by  the  other  to  purchase,  and  is  vested  with  any  discretion  or  judgment  in  the 
negotiation,  his  duties  are  in  conflict,  and  in  respect  to  adverse  interests,  and 
he  cannot  fairiy  sei-ve  both  parties.  In  such  case  it  is  his  duty  to  obtain  the 
best  possible  price  for  the  seller,  and  the  lowest  possible  terms  for  the  buyer. 
If  the  contract  to  employ  and  pay  a  compensation  by  either  party  Is  made 
with  the  knowledge  and  assent  of  the  agent's  employment  by  the  other  party 
in  the  same  transaction,  of  course  he  cannot  complain,  and  should  be  held  to 
pay  the  compensation  agreed  upon;  but  when  otherwise  it  is  a  fraud  up<m 
the  party,  and  he  is  exempt  from  liability  to  the  agent.  This  advei-se  in- 
terest of  the  parties,  and  this  conflicting  and  inconsistent  du:y  of  the  agont, 
lie  at  the  bottom  of  this  principle,  and  the  exception  is  founded  upon  the  ab- 
sence of  this  adverse  interest  of  the  parties,  and  upon  the  concurrence  of  the 
duty  of  the  agent  towards  both  parties  alike;  as  where  the  price  is  fixed  by 
the  seller,  and  merely  accepted  by  the  purchaser  through  the  procurement  of 
the  agent,  or  where  no  terms  are  fixed  by  the  agent,  and  the  agent  acts  as  the 
mere  middle-man  to  bring  the  parties  together  for  a  negotiation  and  contract  to 
l)e  made  by  themselves.  Tested  by  these  rules,  the  case  made  by  the  plain- 
tiff clearly  falls  within  this  exception.  The  price  was  fixed  by  the  defendant, 
and  the  plaintiff  procured  the  purchaser,  Troog,  to  accept  these  terms.  It  is 
not  shown  that  he  had  anything  to  do  with  the  negotiation  any  further  than 
this.  It  did  not  oven  appear  that  Troog  employed  the  plaintiff  to  purchase 
for  him  on  these  terms,  but  only  that  he  should  sign  his  name  to  the  contract 
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in  his  absence,  which  he  did  in  the  presence  of  the  defendant,  after  Troog  had 
personally  accepted  the  terms  proi>osed,  after  inspection  of  the  land.  The 
circuit  court,  therefore,  properly  refused  to  direct  a  nonsuit. 

The  second  eiTor  complained  of  in  order  is  that  the  findings  are  indefinite 
and  uncertain,  and  do  not  warrant  the  judgment. 

The  findings  are  that  the  defendant  is  a  married  woman,  and  that  the  con- 
tract of  employment  of  the  plaintifl  concerned  her  separate  property,  and  that 
she  authorized  the  plaintiff  to  sell  for  her  the  huid  for  ^1,500,  for  wliich  serv- 
ice the  defendant  promised  to  pay  him  ^100,  and  that  the  plaintiff  did  so  sell 
the  land  and  has  never  been  paid.  There  can  be  no  question  but  that  these 
findings  wan-ant  the  judgment.  The  contention  on  this  point  is  virtually 
that  the  circuit  court  improperly  failed  to  find  that  the  plaintiif  was  employed 
by  the  purchaser  Troog  to  make  this  purchase  for  him,  and  that  afterwaixls 
he  accepted  the  employment  of  the  defendant  to  sell  the  land  for  the  sum  of 
$1,500,  without  her  knowledge  of  such  previous  employment  by  Troog,  and 
that,  therefore,  the  plaintiff  was  interested  in  inducing  tlie  defendant  to  taktt 
less  for  the  property  than  she  otherwise  would,  in  order  to  favor  the  party 
who  first  employed  him  to  buy  the  land.  If  it  were  true  that  the  plaintiff  whs 
first  employed  by  Troog  to  buy  this  land  for  him  on  the  best  possible  terms, 
and  he  afterwards,  without  iliforming  her  of  this  employment,  and  without 
her  knowledge  thereof,  accepted  employment  by  tlie  defendant  to  sell  the  land, 
and  induced*  her  to  consent  to  take  less  for  the  land  than  she  otherwise  would 
have  exacted,  then  we  are  not  prepared  to  say  that  this  contrajct  of  employment 
would  not  come  within  the  principle  of  adverae  and  inconsistent  employment 
of  the  agent  by  both  parties. 

There  may  have  been  some  testimony  tending  to  such  a  conclusion,  but  the 
finding  is  silent  as  to  any  such  issue  of  fact,  and  there  was  no  requast  on  tlif* 
part  of  the  defendiuit  that  the  court  should  find  on  such  issue,  and  there  wa» 
no  objection  made  or  exception  taken  i^  the  time  to  the  failure  or  omission 
so  to  find,  and  therefore  such  deficiency  of  the  findings  was  waived.  The 
rule  in  such  case  is  properly  laid  down  by  Mr.  Justiee  Taylor  in  Wriggles- 
toorth  V.  WriggleswortK  45  Wis.  255,  as  follows:  "If  Ihe  defendant  desired 
that  there  should  have  been  smy  particular  fiilding  of  fact  he  should  have 
called  the  attention  of  the  court  to  the  matter  of  fact  upon  which  he  desiretl 
a  separate  finding,  and  when  the  court  found  upon  the  facts  so  pointed  out 
should  have  taken  an  exception  if  the  finding  was  not  satisfactory."  Such  is 
the  rule,  also,  as  to  the  special  verdict  of  a  jury.  Schultz  v.  Ry,  Co,  48  Wis. 
375;  [S.  C.  4  N.  W.  llKP.  399.1  The  plaintiff  in  his  testimony  denie<l  that  he 
was  employed  by  Troog  to  make  the  purchase  for  him.  It  was  therefore  a 
disputed  question,  upon  which  the  court  must  be  presumed  to  have  found  in 
favor  of  the  plaintiff,  and  this  court  would  not  be  warranted  in  finding  other- 
wise. As  the  case  is  presented  to  this  court  on  the  record^  there  appears  to 
have  been  no  error  in  the  rulings  of  the  circuit  court. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Karow  and  others  t?.  Continental  Ins.  Co.  of  New  York. 
Filed  February. 20,  1883. 

Where  the  only  evidence  tending  to  prove  inennity  ie  the  commission  of  a  given  crime,  snch  act  ^ 
t/w(fis  nol  safficient  to  e«<tttbliahthe  insanity,  and  the  mere  fact  that  a  man  commite  snicide  does  not 
erea  raise  n  presamptfon  of  insanity  at  the  time.  It  is,  however,  a  fact  which,  in  cocnectioii  with 
(4ber  evidence,  becomes  very  pertinent  to  tho  lasue,  especially  where  the  snicide  is  immediately  pre- 
c««)e.l  by  the  murder,  or  attempted  murder,  of  meuiberii  of  the  saieide's  family,  and  the  destruction  of 
bi«  property  wftboat  any  uppiirent  motive  or  even  provocation. 

Wbere  there  is  nothing  in  the  policy  to  Uie  contrary,  a  fire.lnsarance  company  is  not  relieved  from 
lability  becaose  the  property  wua  barned  by  the  asHuieii  while  in  a  state  of  ins^inity,  nor  unless  thv 
burning  was  cnn^ed  by  the  voluntary  act^  nssent.  procurement,  or  design  of  the  n^^tnred. 

Ib  the  absence  of  frnnd  or  design,  a  fire.iusurance  company  is  not  relieved  from  liability  on  its 
policy  by  reason  of  loss  by  fire  tbroagh  the  negligence  of  the  assnred  or  his  servant^. 

Api)eal  from  circuit  court  of  Winnebago  county. 

The  plaintiffs  are  the  dauj?hters,  only  heirs  at  law,  and  legal  representatives 
of  John  Wiskow,  who  is  claimed  to  have  died  January  12,  1881.  This  action 
is  upon  two  fire-insurance  policies  issued  by  the  defendant  to  him  in  bis  life- 
time, upon  the  buildings  consticuting  his  homestead,  for  the  sum  of  61,150. 
It  is  claimed,  and  for  the  purposes  of  this  case  we  must  regard  the  facts  as 
f^tablished,  that  at  about  half-past  6  o'clock  in  the  evening  of  January  12, 
lb81,  the  assured,  John  Wiskow,  struck  and  severely  injured  one  of  the  plain- 
tiffs, then  killed  his  wife,  and  then  set  fire  to  the  buildings  above  mentioned, 
and  then  either  killed  himself  or  allowed  himself  to  perish  in  the  flames  of 
one  of  the  burning  buildings.  At  the  close  of  the  trial,  under  the  charge  of 
the  court,  the  jury  returned  a  special  verdict  to  the  effect  that  John  AViskow 
was  dead;  that  he  set  fire  to  the  buildings,  and  was  not  insane  when  he  did 
it.  The  plaintifts  moved  for  judgment  on  the  ground  that  the  defendant  had 
waived  the  defense  of  the  buildings  being  burned  by  Wiskow,  but  the  motion 
was  denied  and  the  plaintiffs  excepted.  Judgment  was  tliereupon  entered 
upon  the  special  verdict  in  favor  of  the  defendant,  from  which  this  appeal  is 
brought. 

Q,  W.  Burnett,  for  appellants,  Wilhelmina  Karow  and  others.  C  W,  Felker^ 
for  respondent.  Continental  Ins.  Co.  of  New  York. 

Cassoday,  J.  Assuming  that  the  defendant  called  for  proofs  of  loss,  yet 
we  do  not  think  such  call  was  maide  with  such  knowledge  of  the  facts  as  to 
waive  the  defense  alleged  that  the  JLSsured  burned  his  own  buildings.  In  sub- 
mitting the  question  of  insanity,  the  court,  in  effect,  charged  the  jury  that 
they  must  look  outside  of  the  commission  of  the  act  of  which  the  assured  was 
charged,  and  could  only  find  him  insane  from  other  and  independent  testi- 
mony in  no  way  connected  or  associated  with  the  crime.  Assuming  that  the 
plaintiffs  had  the  right  to  have  the  question  of  insanity  submitted  to  tlie  juiy, 
then  the  mental  condition  of  Wiskow  at  the  time  of  the  burning  was  the  ma- 
lerial  subject  of  inquiry.  Certainly  his  acts,  being  of  the  character  indicated, 
tended  to  show  what  his  mental  condition  was  at  that  time.  It  is  undoubtedly 
the  law  that  where  the  only  evidence  tending  to  prove  insanity  is  the  com- 
mission of  a  given  crime,  such  act  of  itself  is  not  suihcient  to  establish  insan- 
ity. The  mere  fact  that  a  man  commits  suicide  does  not  even  raise  a  pre- 
sumption of  insanity  at  the  time.  It  is,  however,  a  fact  which,  in  connection 
with  other  evidence,  becomes  very  pertinent  to  the  issue.  Especially  is  tliis 
so  where  the  suicide  is  immediately  preceded  by  the  murder  or  attempted 
murder  of  members  of  the  suicide's  family,  and  the  destruction  of  his  property 
without  any  apparent  motive  or  even  provocation.  The  rule  is  elementary, 
and  must  exist  from  the  very  nature  of  the  question  to  be  determined. 

The  learned  counsel  for  the  defendant  virtually  concedes  the  rule.  For  this 
manifiest  error  in  the  charge,  therefore,  the  case  must  be  reversed,  unliss  the 
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detciinitmiioii  of  the  question  of  insanity  was  immaterial,  as  urged  by  couiihH 
for  the  defendant.  He  rlaims  that  tlie  burning  of  the  building  by  the  assured 
lelieved  the  company  from  all  liability,  regardless  of  the  question  whether  he 
was  at  the  time  sane  or  insane,  and  such  seems  to  have  been  the  opinion  of  the 
couit  during  a  portion  of  the  trial.  The  question  is  important,  and  the  prin- 
cipal one  discussed  upon  the  argument.  Counsel  on  both  sides  concede  their 
inability  to  find  any  iidjudieated  case  directly  in  point.  Upon  the  pait  of  the 
plaintiffs  it  is  urged  that  the  ciise  is  the  same  in  principle  as  the  liability  of 
a  life  insurance  company,  where  the  assured  has  committed  suicide;  and  he 
cites  several  cases  which  hold,  in  effect,  that  if  the  assured  wits  insane  at  the 
time  of  the  suicide,  then  the  company  is  liable,  otherwise  not.  On  the  other 
hand,  it  is  claimed  upon  the  part  of  the  defense  that  those  cases  have  no  appli- 
ca*  ion  to  rtre  insui-ance;  tliat  the  two  classes  of  contracts  are  essentially  dilTer- 
ent;  that  a  policy  of  fire  insurance  is  a  contract  of  indemnity, — a  contract  for 
compensation  for  damages  actually  sustained;  whereas,  a  policy  of  life-insur- 
ance is  a  contract  to  pay  a  certiiin  sura  of  money  upon  the  death  of  a  pei-scm 
name<l.  which  is  sure  to  hap{)en,  and  that  such  payment  is  to  be  made,  regard- 
less of  the  value  or  worthlessness  of  the  life  insured. 

Having  thus  distinguished  the  two  classes  of  ciises,  the  learned  counsel 
ccmteiids  that,  while  an  insane  person  cannot  be  guilty  of  a  crime,  nor  liable 
for  a  tort  wherein  the  intent  is  a  necessary  ingredient,  yet  that  a  lunatic  ha^ 
always  been  held  liable  for  other  torts  resulting  in  damage.  In' support  of 
this,  counsel  cite  several  cases,  and  argues  from  them  that  if  a  lunatic  burns 
the  buildings  of  A.,  he  is  liable  to  A.  for  the  amount  of  the  actual  damages 
sustained ;  and  that,  since  this  is  so,  it  must  follow  that  a  lunatic  cannot  burn 
his  own  buildings  upon  which  he  has  previously  obtained  an  insurance,  and 
then  turn  around  and  recover  of  the  insurer  the  damages  he  has  sustained  by 
rtJLson  of  his  own  act. 

The  argument  is  plausible,  and  deserves  very  careful  consideration,  espe- 
cially in  the  absence  of  any  direct  authority  upon  the  question  involverl.  In 
order  to  appreciate  its  force,  it  may  be  well  to  consider  the  precise  ground 
upon  which  such  liability  is  predicated.  Krom  v.  Hchoonmaher,  3  Barb.  Go 7. 
was  an  iiction  for  false  imprisonment  on  void  process  issued  by  the  defends\nt 
when  a  lunatic,  and  Judge  Harris  stated  the  rule  thus:  "He  (a  lunjitir)  is 
not  a  free  agent,  capable  of  intelligent,  voluntary  actions,  and  therefore  is 
incapable  of  a  guilty  intent,  which  is  the  very  essence  of  crime;  but  a  civil 
action,  to  recover  damages  for  an  injury,  may  be  maintained  against  him. 
bf*cau:ie  the  intent  with  which  the  act  is  done  is  not  material.  *  *  *  Ordi- 
narily, in  an  action  for  a  personal  injury,  the  amount  of  damages  is,  at  least 
to  a  considerable  extent,  governed  by  the  motive  which  influenced  the  party 
in  committing  the  act.  *  *  *  But  in  respect  to  the  lunatic,  as  he  /la'v 
properly  no  imll^  it  follows  that  the  only  proper  measure  of  damages  in  an 
action  against  him  for  a  wrong,  is  the  mere  compensation  of  the  party  in- 
jured." 

In  Monte  v.  Crawford,  17  Vt.  499,  the  defendant,  while  insane,  killed  the 
plaintiff's  ox,  and  in  an  action  against  him  therefor  the  court  said:  **It  is  a 
common  principle  that  a  lunatic  is  liable  for  any  tort  which  he  may  commit, 
though  he  is  not  punishable  criminally.  When  one  receives  an  injury  from 
the  act  of  another,  this  is  a  trespass,  though  done  by  mistake  or  without  d^ 
hiffn-  Consequently,  no  reason  can  be  assigned  why  a  lunatic  should  not  be 
held  liable."  To  the  same  effect,  Behrens  v.  McKenzie,  23  Iowa,  333.  In  Beafs 
V.  Hee,  10  Pa.  St.  61,  Chief  Justice  Gibson  said:  **A3  an  insane  man  is  civ- 
illy liable  for  his  torts,  he  is  liable  to  bear  the  consequences  of  his  infirmity, 
i\»  he  is  liable  to  bear  his  misfortunes,  on  the  principle  that  where  a  loss  must 
be  borne  by  one  of  two  Innocent  persons,  it  shall  be  borne  by  him  who  occa- 
sioned it."     This  was  quoied  approvingly  in  Lancaster  v.  Moore,  78  Pa.  St. 
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433,  and  is  substantialij  the  ground  of  liability,  as  stated  in  Gooley,  Torts, 
1^9. 103.  Thus  the  liability  is  miide  in  no  way  dependent  upon  intent  or  de- 
sign to  commit  the  act  complained  of,  but  is  based  upon  the  theory  tliat  the 
lunatic  has  no  will,  hence  can  form  no  design  nor  have  any  intent.  It  is 
<olely  upon  the  ground  that  where  a  loss  must  fall  upon  one  of  two  persons 
equally  innocent  it  must  be  borne  by  the  one  who  caused  it  To  relieve  the 
defendant  from  liability  upon  the  strength  of  the  above  authorities,  therefore. 
we  must  go  to  the  extent  of  holding  that  there  can  be  no  recovery  in  such 
(use  if  tlie  destruction  of  the  property  wiis  in  consequence  of  any  act  of  the 
iufiured,  unmoved  and  unprompted  by  any  intent  or  design,  and  when  such  iis- 
sure.1  was,  in  legal  contemplation,  without  any  will  of  his  own,  and  hence 
incapable  of  forming  any  design  or  having  any  intent  to  destroy.  Is  such  the 
law  of  tire  insurance?  It  is  conceded  that  there  is  no  express  stipulation  in 
the  policy  relieving  the  company  from  liability  in  such  case.  But  it  is  a 
luaxini  of  the  insurance  law  of  all  commercial  nations  that  the  assured  can- 
not recover  for  loss  produced  by  his  own  wrongful  act.  Thompson  v.  Hop- 
/>^r;t)El.  .^Bl.  191. 

Tills  brings  us  to  the  question,  whether  he  can  recover  if  he  happens  to  set 
tire  to  the  buihiing  withoutt  any  intent  or  design  to  injure  any  one.  In  the 
klisence  of  fraud  or  design,  there  can  be  no  question  but  that  a  fire  insurance 
•ompany  is  not  relieved  from  liability  on  its  policy  by  reason  of  loss  by  tire 
tiirough  the  negligence  of  the  lissured  or  his  servants.  Dobson  v.  Sothehy^  i 
Moody  &  M.  90;  Bmk  v.  The  Royal  Exchange,  2  Barn.  &  Aid.  73:  Walker 
V.  Mcutland,  5  Bam.  &  Aid.  171 ;  Shaw  v.  Robberds,  6  Adol.  &  E.  75;  CatUn 
V.  Tlie  Springfield,  1  Sumn.  434;  Columbian  v.  Lawrence,  10  Pet.  507; 
WaUrs  V.  The  Merchants,  11  Pet.  218;  -8f^  Louis  v.  Glasgow,  8  Mo.  713;  Nel- 
wn  V.  Hufolk,  8  Cush.  477;  Bates  v.  The  Madison,  6  N*.  Y.  469;  Matthew  i  v. 
The  Howard,  11  N.  Y.  14;  Hwikins  v.  The  People's,  11  Foster,  247;  Johnson 
V.  Berkshire,  4  Allen,  388 ;  Mickey  v.  Ins,  Co,  85  Iowa,  174 ;  Cumberlan  i  v. 
f^jwjUss.  58  Pa.  St.  423;  NatiowU  v.  Webster,  83  111.  470;  Ghve  v.  The  Far- 
'/M-rV,  48  X.  H.  41. 

In  Dobson  v.  Sotheby,  supra,  Lord  Textkbden,  G.  J.,  said  that  "  one  of  the 
i^reat  objects  of  insuring  is  security  against  the  negligence  of  servants  and 
'^\(»rkmen."  In  Shaw  v.  Robberds,  supra.  Lord  Den'm A.N,  C.  J.,  reiterated  the 
>amedo:^trine,  and  added:  ''But  it  is  argued  that  there  is  a  distinction  be- 
tween the  negligence  of  servants  or  strangers  and  that  of  the  assured  him- 
self. We  do  not  see  any  ground  for  such  distinction,  and  are  of  opinion  th  it, 
in  the  absence  of  all  fraud,  the  proximate  cause  of  the  loss  only  is  to  be  looke.l 
to."    Page  84. 

Iq  GaJtes  v.  The  Madisofi,  supra,  the  court  states  that  ^'  thei'e  can  be  no 
doubt  that  one  of  the  objects  of  insurance  against  tire  is  to  pi*ote:;t  tiio  insure.! 
from  loss,  as  well  against  his  own  negligence  as  that  of  his  servants  and 
others,  and  therefore  the  simple  fact  of  negligence  in  either,  however  great  in 
degree,  has  never  been  held  to  be  a  defense  in  such  policy.'*    Page  478. 

In  Mickey  v.  Ins.  Co,,  supra,  the  stove-pipe  passed  from  below  through  the 
Aoor  of  the  second  story.  The  pipe  in  the  second  story  was  removed  and  a 
l>ed  placed  over  the  hole  by  the  assured's  wife,  with  the  intention  of  remov- 
ing the  stove  below,  but  which  was  not  done.  Subsequently,  the  weather 
Ijecoming  colder,  she  made  a  fire  in  the  stove,  without  thinking  of  the  re- 
moved pipe  and  the  bed  above.  The  result  was  that  the  house  was  consumed, 
and  the  company  was  held  liable. 

In  Cumberland  v.  Doujlasss  supra,  Mr.  Justice  Story  said:  "A  fire  policy 
is  a  protection  against  fire  caused  by  the  assured's  own  negligence,  unless 
the  negligence  amounts  to  fraud." 

In  Breasted  v.  The  Farmer' s,S  N.  Y.  306,  it  was, as  here,  urged,  in  an  action 
on  a  life  insurance  policy,  "  that  because  a  pei-son  non  compos  mentis  is  liable 
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cioiliter  for  torts  comiiiittei  while  ia  a  state  of  insanity,  therefore  insanity 
has  no  elTect  to  qualify  this  exception  (if  he  shall  die  by  hia  own  hand)  in  the 
policy.  That  conclusion  is  not  a  legitimate  deduction  from  the  premises. 
*  *  *  A  death  by  accident  and  a  death  by  the  party's  own  hand,  when  dt*- 
prived  of  reason,  stand  on  principle  in  the  same  category.  In  both  c:iS(?3  the 
act  is  done  without  a  controlling  mind." 

Of  course,  negligence  involves  a  want  of  care  in  one  who  ought  to  bestow 
c';ire.  It  is  an  omission  of  duty.  But  the  law  imposes  no  duty — no  obi  igni- 
tion of  care— upon  one  who  has  no  control  over  his  mental  faculties,  and 
hence  no  control  over  his  physical  action.  Being  under  no  obligation  of  can*, 
and  under  no  restraint  of  duty,  and  incapable  of  exercising  either,  it  would 
be  inapt,  if  not  inaccurate,  to  say  that,  by  his  omission,  an  insane  person  was 
guilty  of  negligence.  Since  burning  through  the  negligence  of  an  insured  who 
is  sane  does  not  relieve  the  company  from  liability,  for  a  mucfi  stronger  rea- 
son the  same  act  by  one  who  id  incapable  of  care  would  not.  But  while  tlit^ 
negligent  burning  by  the  assured  of  his  own  property  does  not  relieve  the 
oomp.iny  from  liability,  yet  the  negligent  burning  of  another  person's  pr()i>- 
erty  would  subject  him  to  damages  on  the  ground  of  negligence.  So,  wliile 
the  burning  of  his  own  property  by  an  jissui-ed- under  no  restraint  of  duty 
and  incapable  of  aire,  and  without  any  intent  or  design,  does  not  relieve  the 
company  from  liability,  yet  the  same  act  of  burning  another's  property  might 
subject  sucli  person  to  damages  therefor,  not  on  the  ground  of  negligence, 
as  that  word  is  usually  understood,  but  in  the  language  of  Chief  Justice  Gib- 
son, >nipra,  *'ou  the  principle  that  where  a  loss  must  be  borne  by  one  of  t\vt» 
innufient  peraons,  it  should  be  borne  by  him  who  occasioned  it." 

For  tlie  re^isons  given,  it  follows  as  a  logical  sequence  that  the  non-liability 
of  a  fire-insurance  company  cannot  be  predicated  upon  the  fact  that  the  act 
of  burning  by  the  assured,  if  done  to  tlie  property  of  another  instead  of  his 
i>wn,  would  have  m<ide  him  liable  in  damages.  The  authorities  holding  a 
lunatic  liable  for  the  actual  datnage  occasioned  by  bistorts,  therefore,  furnisli 
no  ground  for  relieving  the  defendant  from  liability  in  the  case  before  us. 
The  act  of  burning  tlie  property  of  another  necessarily  destroys  the  property 
burned,  and  injures  the  owner  to  the  extent  of  its  value.  But  the  act  of  burn- 
ing one's  own  property  does  not  necessarily  injure  an  insurance  company. 
Whether  it  does  or  not  depends  upon  whether  the  company  has,  for  the  time 
l)^ing.  assumed  the  risk  of  such  burning.  It  is  because  the  company,  for  a  con- 
sideration paid,  has,  for  the  time  being,  assumed  the  risk  of  burning  and  bene  • 
relieved  the  owner  from  such  risk,  tliat  tlie  liability  continues,  even  where 
the  burning  is  by  the  assured's  own  negligence,  or  that  of  his  agents  or  serv- 
ants. Such  policy  covers  all  risks  from  loss  by  fire  not  excepted  therefrom, 
nor  affected  by  the  intent,  design,  or  i)rocurement  of  the  assui:ed.  Such  beintr 
the  risk  which  the  defendant  here  by  its  contract  expressly  assumed,  it  cannot 
be  relieved  therefrom  merely  because  the  assured  burned  the  property,  if  it  is 
made  to  appear  that  at  the  time  of  such  burning  the  assured  was  incapabh* 
of  forming  a  design  or  intention  to  injure. 

Counsel  for  the  defendant  concedes,  that  if  the  assured  was  insane  at  the 
time,  then  he  could  not  be  guilty  of  a  crime,  nor  liable  for  a  tort  wherein  the 
intent  is  a  necessary  ingredient.  The  authorities  cited  by  him  fully  supporr 
this  concession,  and  hold  that  a  lunatic  **  is  not  a  free  agent,  capable  of  intel- 
ligent, voluntary  actions,  and  therefore  is  incapable  of  a  guilty  intent."  The 
same  authorities  substantially  hold  that  a  lunatic  has,  properly,  no  will,  bui 
acts  without  design,  and  is  influenced  by  no  motive.  Can  the  act  of  such 
a  person,  even  in  the  burning  of  his  own  property,  relieve  an  insurance  com- 
pany from  a  risk  which  he  has  paid  it  for  insuring? 

In  Gooe  v.  "The  Fanner's,  supra,  the  wife  of  the  assured,  while  insane  and 
alone  in  the  house,  burned  his  buildings,  and  it  was  there  held  that  -the  di- 
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ft;ndants  will  l)e  liable  for  the  loss,  unless  they  can  show  actual  design  or  such 
a  degree  of  negligence  and  carelessness  on  the  part  of  the  husband  as  will 
evince  a  corrupt  design  or  a  fraudulent  purpose  on  his  part."  After  citing 
authorities  indirectly  bearing  upon  the  question,  the  learned  judge,  giving  the 
opinion  of  the  court  in  that  case,  said:  "It  appears  to  us  it  would  be  a  uiis- 
nonier  of  t«rms  that  she,  being  admitted  to  be  in  this  state,  [insane,]  could  so 
far  control  her  reasoning  powers  as  to  be  able  to  plan  or  design  the  act  done 
br  her  beforehand,  in  such  a  manner  as  to  render  herself  responsible  as  a  moral 
agent.  The  word  Mnsane'  implies  unsoundness  or  derangement  of  mind  or  * 
intellect,  not  a  mere  temporary  or  slight  delirium  which  might  be  occasioned 
bj  fever  or  accident,  and  we  cannot  attach  moral  accountability  to  a  wrong- 
ful act  admitted  to  be  done  by  an  insane  person." 

The  court  then  considered  the  question  whether  the  company  was  relieved 
by  the  husbaifd's  negligence  in  leaving  his  wife  alone  in  the  house  while  in 
the  condition  stated,  and  concluded  that  it  was  not.  Applying  to  that  case, 
the  rule  in  respect  to  negligence  sanctioned  by  Ix)rd  Dknman,  supra,  that 
there  is  no  distinction  between  the  act  of  the  assured  and  his  servants,  and 
assuming  that  a  wife  left  by  her  husband  alone  and  in  charge  of  his  house  is. 
4is  to  its  care  and  custody,  the  servant  if  not  the  agent  of  the  husband,  and  it 
fallows  that  if  such  burning  by  her  while  insane  will  not  relieve  the  company, 
.iien  neither  would  such  burning  by  him  while  insane  relieve  the  company. 
Uf  ejurse,  such  act  of  burning  by  such  insane  wife  was  not,  under  the  author- 
ities cited,  a  criminal  act,  but  at  most  a  tort  committed  without  any  design  or 
intent  to  injure,  and  by  one  incapable  of  controlling  her  reasoning  powers, 
and  hence  incapable  of  planning  or  designing  such  act  in  advance,  or  compre- 
hending its  consequences,  especially  to  the  insurance  company.  Such  burn- 
ing by  such  insane  wife,  being  a  mere  tort  of  the  character  indicated,  was, 
therefore,  imputable  to  the  husband,  for  it  is  well-settled  that  the  husband  is 
liable  for  the  torts  of  his  wife,  (Head  v.  Brisoo^  5  Car.  &  P.  484 ;  Heckle  v.  lAioey, 
101  Mass.  344;  Fotoler  v.  ChicJiester,  26  Ohio  St.  9;  Ball  v.  Bennett,  21  Ind. 
427 ;  Brazil  v.  Moran,  8  Minn.  236;  Hildreth  v.  Camp,  41  N.  J.  Law,  306 :  and 
he  may  be  arrested  therefor,  (Solomon  v.  Wass,  2  Hilton,  179;  Snhram  v. 
PutscheT,  25  How.  Pr.  463.) 

Such  being  the  law,  it  is  evident  that  had  such  insane  wife  burned  the  house 
of  a  neighbor  instead  of  the  house  of  her  husband,  the  husband  would,  on  the 
principle  of  the  authorities  cited,  have  been  liable  for  the  tort;  but  having 
hurued  her  husband's  house,  and  such  risk  of  burning  having,  for  value  re- 
mved,  been  expressly  assured  by  the  insurance  company  for  the  very  purpose 
of  relieving  the  assured  therefrom,  it  would  seem  that  the  case  was  rightly 
decided.  Whether  the  criminal  iict  of  intentional  burning  by  a  sane  wife, 
without  the  knowledge,  privity,  or  consent  of  the  husband,  would  relieve  the 
company  from  liability  to  him,  need  not  be  here  considered. 

In  the  recent  e^ise  of  the  Midlatid  Ins.  Co.  v.  Smith,  L.  li.  6Q.  B.  Div.  561 : 
b.  C.  29  English,  (Moak's,)  710,  the  company  sought  to  cancel  the  policy  held  by 
the  husband  for  such  act  of  criminal  burning  by  the  wife,  but  a  denmrrer  to 
the  bill  was  sustained.  It  was  there  observed  that  **  the  loss  or  damage  caused 
by  the  wrongful  act  of  the  wife  either  is  or  is  not  a  loss  which  the  company 
have  agreed  to  indemnify  the  husband  against.  Now,  if  it  is  such  a  loss,  an 
attempt  by  the  company  to  enforce  against  the  husband  a  return,  indemnity. 
or  reimbursement,  is  at  variance  with  the  very  substance  of  their  undeitakini^ 
to  indemnify  him.  If,  on  the  other  hand,  the  loss,  by  reason  of  its  having 
arisen  from  the  act  of  the  wife,  is  not  within  the  risks  and  losses  covered  by 
the  policy,  then  this  action  is  as  wholly  misconceived,  unnecessary,  and  un- 
founded as  if  the  loss  had  been  caused  by  any  other  risk  not  coveretl  by  the 
policy."  The  court  continued,  and  gave  opinion  upon  the  "  real  and  substan- 
tial contention  on  the  part  of  the  insurance  company,"  although  concetling 
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that  it  did  not  and  could  not  arise  in  the  case,  as  follows:  "I  have  no  hesita- 
tion in  saying  that  it  appears  to  me  to  be  upon  principle  perfectly  clear  and 
free  from  doubt  that  sucli  a  loss  would  be  covered  by  an  ordinary  policy  against 
loss  caused  by  fire.  Under  such  a  policy  the  company  would  be  liable  for  ev- 
ery loss  caused  by  fire,  unless  the  fire  itself  was  caused  and  procured  by  the 
willful  act  of  the  assured  himself,  or  some  one  acting  with  his  privity  and  con- 
sent.  In  order  to  escape  from  responsibility  for  such  a  loss  as  the  present,  the 
company  ought  to  introduce  into  their  policy  an  express  exception." 

The  substance  of  the  decisions  seem  to  be  that  a  fire  policy  covers  all  risks 
of  loss  or  damage  by  fire,  save  only  such  as  are  excepted  by  the  terms  of  the 
policy  and  such  as  are  caused  by  the  voluntary  act,  assent,  procurement,  or 
design  of  the  assured  himself.  In  this  respect  the  law  of  fire  insurance  seems 
to  be  in  harmony  with  the  law  of  life  insurance. 

In  Horn  v.  The  Anglo  Australian,  7  Jurist,  (N.  S.)  673,  Vice-Chancellor  Wood 
said:  '*  It  appears  to  me  clear  that  where  there  is  no  express  provision  in  the 
-policy  that  in  the  event  of  the  assured  dying  by  his  own  hand  the  policy 
sliall  become  void,  that  policy  is  not  vacated  by  the  circumstance  of  his  hav- 
ing died  by  his  own  hand  while  in  a  state  of  temporary  insanity."  This 
seems  to  be. the  acknowledged  law  of  life  insurance.  May,  §  323.  Such  being 
the  law  of  life  insurance,  a  clause  is  usually  inserted  in  the  policy  to  the  effect 
that  the  insurer  will  not  be  liable  in  case  the  insured  should  "die  by  suicide, 
felonious  or  otherwise,  sane  or  insane."  But  even  then  these  words  are  only 
held  to  include  cases  of  intentional  self-destruction,  and  not  unintentional  or 
jwcidental  death,  though  brought  about  by  acts  of  the  deceased,  involving 
nej?ligence  or  carelessness.     Pierpe  v.  TTie  Traveler's,  34  Wis.  389. 

In  The  Knickerbocker  v,  Peters^  42  Md.  414,  it  was  held  that  suicide  by  the 
insured  while  "in  a  fit  of  insanity  which  overpowered  his  consciousness,  rea- 
son, and  will,"  did  not  come  within  the  clause  exempting  the  company  in  case 
the  assured  should  "die  by  his  own  hand  or  act."  fcjee,  also,  Pefnfold  v.  The 
Univernal,  85  N.  Y.  817,  and  cased  cited  by  counsel  for  the  plaintiff.  But,  as 
already  suggested  in  the  policy  before  us,  there  is  no  exemption  from  liability 
in  case  the  assured  should  burn  the  property  feloniously  or  otherwise,  sane  or 
insane,  nor  anything  of  that  nature. 

For  the  reasons  given  we  must  hold  that  where,  as  here,  there  is  nothing  in 
the  policy  to  the  contrary,  the  insurance  company  is  not  relieved  from  liability 
be<*ause  the  property  was  burned  by  the  assured  while  in  a  state  of  insanity, 
nor  unless  the  burning  was  caused  by  the  voluntary  act,  assent,  procurement, 
or  design  of  the  assured.  What  has  already  been  said  in  regard  to  the  charge 
of  the  court  to  the  jury  renders  it  unnecessary  to  apply  the  principle  there 
suggested  to  the  alleged  error  in  excluding  the  expert  testimony,  as  the  same 
niling  is  not  likely  to  be  repeated. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
for  a  new  triaL 
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Ives  v,  Williams. 
Filed  Februaiy  27,  1883. 

In  an  notion  by  a  tenant  ncftinst  his  landlord,  to  recover  for  injory  to  his  basinets  by  executing  n 
wriiteo  Iteenae  to  occupy  a  **rea«ona5/«"  part  of  the  leaned  prem.aes  for  the  purpose  of  erecting  nii 
elevator,  tt  Is  orroi*  to  admit  evidence  that  a  certain  area  was  inarlced  oat  as  the  space  to  be  occupteit 
in  doing  the  necessary  work . 

A  tenant  who  holds  over  after  the  expiration  of  his  lease,  although  the  premises  are  not  in  a  proper 
eonifition  by  reason  of  the  acts  of  tiie  lundlord  in  making  alterHtions  under  a  written  license,  \% 
obliged  tn  put  up  with  ttie  condition  of  the  premises,  and  cannot  recover  damag^  for  injory  to  hia 
bnaneas  by  reason  of  each  acta. 

Error  to  superior  court  of  Detroit. 

Comly,  Maybary  <£f  Lwiking,  for  plaintiff.  Atkinson  cfe  Atkinson,  for  de- 
fendant and  appellant.  % 

Oravks,  C.  J.  April  30, 1880.  the  defendant  leased  to  the  plaintiff  three 
rooms  iu  the  basement  of  the  Williams  block,  in  the  city  of  Detroit,  for  the 
]>iU'pose  of  a  saloon  and  restaurant,  for  the  term  of  one  year,  and  the  plaintiff 
ontered  and  occupied  under  such  lease.    A  copy  of  the  lease  appears  below.* 

*£XHIBIT  B. 

This  lensa,  made  this  thirtieth  day  of  April,  in  the  year  18^0,  between  John  Constantine  William-S 
St.,  of  the  city  of  Detroit,  coonty  of  Wayne,  and  state  of  Michigan,  party  of  the  first  part,  and  Peter 
B.  Ives,  oT  the  citj  of  Detroit,  county  of  Wnyne,  and  state  aforesaid,  party  of  the  second  part,  wit- 
i^sseth:  That  said  party  of  the  first  part,  for  good  and  valuable  considerations,  does  hereby  let  and 
Iea:«  to  the  party  of  the  second  part,  the  following-described  tenement,  which  is  admitted  by  the  pnrty 
•  ftiie  second  part  to  be  in  good  order  and  condition,— that  is  to  say,  the  basement  sitniite  under  stote» 
ijombered  two  and  four,  (2,)  (4,)  corner  of  Michigan  Grand  avenue  and  the  Campus  Martius,  on  lot  No. 
i«M>,  (2.)  aat>dIvision  of  lots  Nos.  forty-flve  and  forty-six,  (46,)  (46,)  in  section  No.  six,  (6,)  governor  and 
judges'  pl:in  of  the  city  of  Detroit,  Wnyne  county,  and  state  of  Michigan,— to  be  used  as  a  snloon  and 
r««tanr.int,  and  for  nootlier  purpose  whatever,  together  with  all  the  nppurtenances  thereto  belonging!, 
rorind  dorinft  the  term  of  one  year  next  ensuing  thethirtieth  (30)  day  of  April,  \^).  fnry  to  be  complete 
and  endett,  yielding  and  paying  therefor,  during  the  continuance  of  this  lease,  tu  the  said  party  of  the 
f:rst  part  and  to  hia  legal  representatives  the  following  rent,  that  is  to  say,  the  annual  rent  of  $60(),  in 
mxnner  as  follows,  to-wit^the  snm  of  fSO  on  the  first  days  of  May,  June,  July,  Angust,  September,  Octo- 
lier.  November, December,  January,  Febraary,  March,  and  April,  during  the  continuance  ol  this  lease. 
And  for  the  parp<Me  of  secarlng  the  payment  of  said  rent  and  the  damages  hereinafter  specified,  and 
th^"  full  performance  of  the  covenants  of  this  lease  by  the  party  of  the  second  part,  the  said  pnrty  of 
ttie  second  part  does  hereby,  for  good  and  valuable  considerations,  stipulate  and  ap:i-ee  that  the  party 
iirtbefir!>t  part,  and  his  legal  representatives,  shall  have  a  Hen,  in  the  nature  of  a  chntt.el  mortgage, 
rpon  all  the  household  stuff,  furniture,  goods,  and  chattels  which  said  party  of  the  second  part  may 
bai-eoo  said  pre miaee  or  elsewhere,  at  any  time  during  the  continuance  of  this  lease,  nnd  till  all  rent 
and  dxmagea  shall  have  been  fttUy  paid  and  satisfied,  and  till  the  party  of  the  second  part  shall  sur- 
render and  vacate  them;  and  to  that  end  the  party  of  the  second  part  does  hereby  bari^ain,  sell,  and 
morttcage  all  such  household  stuff,  furniture,  goods,  and  chattels  to  the  said  party  of  the  llrst  part. 
Vnd  in  case  the  rent  or  damages  shall  beHt  any  time  unpaid,  or  in  case  there  shall  be  any  other  I'uil- 
-ire  »t  any  time  to  keep  and  perform  the  covenants  and  conditions  of  this  lease  by  the  party  of  the 
econd  part,  and  so  often  as  rent  or  damages  shall  be^unpaid,  or  there  shall  be  snch  fnilui'e,  it  Is 
agreed  that  the  party  of  tue  first  part,  and  his  legal  representatives,  shall  have  the  right  and  power 
tii  take  possession  of  said  honsehold  stuff,  furniture,  goods,  and  chattels  as  shall  be  xnfticient  to 
•'atitfy  and  pay  all  claim  or  claims  for  any  rent  or  damages,  or  failure  to  perform  the  conditionii  and 
covenants  of  this  lease,  with  the  costs  and  expenses  of  the  proceedings,  and  sell  the  same  at  public 
ADction  to  the  highest  bidder,  after  giving  at  least  six  days'  notice  of  time  and  place  of  sale,  and  out 
•*r  the  moneys  arising  from  snch  sale  or  sales,  to  pay  such  claim  or  claims,  with  the  costs  and  ex- 
^iC-HAes  of  proceedings,  rendering  the  overplus,  if  any  there  be,  to  the  'party  of  the  second  part. 

And  it  Is  further  covenanted  and  agreed,  by  and  between  the  parties  hereto,  that  any  repairs,  alter, 
^uiouii,  additions*  or  improvements  desired  to  be  made  on  said  basement  during  the  continuance  of 
this  lease  bv  the  party  of  the  second  part,  at  his  own  cost  and  expense,  shall  be  made  under  the  abso- 

T.15 — 3  (no.  ii) 
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In  the  fall  of  the  same  year,  the  defendant  wished  to  put  an  elevator  in  the 
block,  and  he  applied  to  Ives  for  permission  to  go  upon  the  leased  premises 
and  occupy  a  portion  for  such  purpose,  and  the  desired  license  was  given  in 
writing,  and  a  copy  of  it  also  appears  below.f 

The  defendant  availed  himself  of  tlie  license,  but  disagreement  arose  and 
the  plaintiff  refused  to  go  out  at  the  expiration  of  the  term  specified  in  the 
lease  and  defeated  the  defendant's  legal  proceedings  to  expel  him,  and  the  lat- 
ter subsequently  received  rent. 

lute  control  of  the  said  party  of  the  first  part,  aaU  shall  reqaire  the  written  consent  of  the  said  party 
or  the  first  part,  who  shall  direct  when,  where,  how,  and  by  whom  tlie  same  shall  be  made,  and  not 
otherwise.  And  the  psrty  of  the  second  part  does  hereby  covenant  and  agree  to  pay  said  rent  at  the 
times  aforesaid,  and  said  damages,  and  otherwise  keep  and  perform  all  the  terms  and  conditions  of 
this  lease  to  be  by  said  party  of  the  second  part  kept  and  performed ;  and  the  party  of  the  Mecond 
part  covenants  and  agrees,  to  and  with  the  party  of  the  first  part,  t)mi  said  party  of  the  second  part 
shall  not  assign  thn  lease,  or  in  any  way  underlet  said  premises,  or  any  part  thereof,  without  the  con- 
sent, in  writing,  of  the  party  of  the  first  part,  first  had  and  obtained,  and  that  the  party  of  the  second 
part  shall  surrender  and  give  up  said  premises  at  the  expiration  of  said  term  in  like  good  order  and 
condition  as  when  received;  and  if  the  said  party  of  the  second  part  shall  fail  to  do  so,  he  shall  and 
will  forfeit  and  p^  to  the  first  party  the  turn  of  $tiO0  as  stipalated  damages  hereby  settled  and  agreed 
upon  by  the  parties  for  eacli  month  and  each  and  every  part  of  a  month,  said  party  of  the  second  part, 
or  those  claiming  nrom  or  under  him  or  them,  shall  so  continue  to  live,  or  to  surrender  and  yield,  and 
shall  hold  or  detai  n  said  premises  beyond  the  terra  aforesaid.  And  it  is  ftirther  covenanted  and  agreed 
that  no  verbal  agreement  or  understanding  whatever  shall  have  any  validity  or  eflbct  to  change  this 
lease,  or  to  create  a  new  lease  of  said  premises,  or  to  extend  the  term  aforesaid,  or  to  release  or  ex- 
cuse the  party  of  the  seconjl  part  from  the  obligation  to  surrender  and  yield  up  said  premises  punc- 
tually, as  herein  specified.  And  it  Is  expressly  anderstood  and  agreed,  by  and  between  the  parties 
hereto,. that  the  said  party  of  the  first  part,  or  his  legal  representatives,  reserves  the  right  to  enter  on 
or  into  siiid  demised  premises  during  the  continuance  of  this  lease  (during  business  hours)  for  the  in- 
spoction  of  said  premises,  or  for  the  repair  or  alteration  and  supervision  of  any  machinery  therein 
contained. 

Provided  always,  and  these  prasents  are  upon  this  express  condition,  that  if  It  shall  so  happen  that 
the  rent  above  reserved,  or  any  part  thereof,  be  behind  or  onpaid  at  the  times  and  on  the  dsys  above 
mentioned  for  the  payment  thereof,  or  iu  case  of  the  non.performance  of  any  of  the  covenants  made 
by  the  said  party  of  the  second  part  at  any  of  the  times  mentioned  for  the  performance  thereof,  then 
uttd  from  henceforth  it  shall  and  may  be  lawful  for  the  said  party  of  the  first  part,  his  heirs  or  as- 
signs, Into  the  said  demif>ed  premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to  reenter,  and 
the  same  to  have  again,  retain,  repossess,  and  enjoy,  and  the  said  party  of  the  second  part,  his  execu- 
tors, administrators,  or  assigns,  and  uU  others,  tenants  or  occupiers  of  :he  said  premises,  or  any  part 
thereof,  thereout,  or  therefrom,  utterly  to  expel,  pat  out,  and  remove ;  and  ttom  and  after  snch  re- 
entry made,  tins  lease  and  every  part  thereof  shall  cease  and  be  absolutely  void,  as  it  raspecta  the 
covenants  to  be  performed  by  the  said  party  of  the  first  part.  And  the  said  party  of  the  first  part, 
for  his  heirs  and  assigns,  does  hereby  covenant  and  agree  to  and  with  the  party  of  the  second  part. 
Ills  heirs  and  assigns,  that  the  party  of  the  second  part  paying  the  rent  above  reserved  in  the  maaner 
aforesaid,  and  observing,  keeping,  nud  performing  all  and  singular  the  covenants  and  agreements 
hereinbefore  mentioned  on  his  part  to  be  kept  and  performed,  shall  and  may  peaceably  and  quietly 
have,  hold,  occupy,  possess,  and  enjoy  the  said  demised  premises,  with  the  appurtenances,  for  aiul 
during  the  said  term,  without  any  lawful  let,  suit,  hindrance,  or  molestation  of  the  party  of  the  first 
part,  his  heirs  or  assigns,  or  any  other  person  or  persons  lawfully  claiming  said  premises. 

The  words  "  and  till  all  rent  and  damages  have  been  fully  paid  and  satisfied  "  inserted  before  the 
execution  of  these  presents. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written. 

John  CoxsTAXTnri:  Williams,  Sr.    [Seal.] 
Pjbtkr  B.  Ivxa.  [Seal.] 

fEXHIBrr  A. 

Wlierans,  John  C.  Williams  is  about  to  place  an  elevator  in  the  Williams  block,  corner  of  Michigan 
Grand  avenue  and  Campns  Martins,  in  Detroit. 

And  whereas,  we  are  tenants  in  said  building. 

And  whereas,  said  John  C.  Williams  desires  to  place  an  elevator  in  said  building. 

Now,  therefore,  we  agree  that  said  Williams,  personally  and  by  agents,  may,  at  all  reasonabis 
times,  enter  upon,  possess,  and  occupy,  with  material,  workmen,  etc.,  so  much  of  the  premises  oc- 
cupied by  us  as  his  said  tenants,  us  may  be  reasonable,  necessary  for  the  proper  and  convenient  con- 
ht ruction  of  said  elevator. 

Witness  our  hands  and  seals  this  November  26,  1S80.  McLbkkan  it  Co., 

P.  B.  Ives. 
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The  plaintiff  being  still  in,  brought  tliis  action  on  the  case  in  the  summer 
of  1881  and  complained  that  the  defendant  exceeded  the  license  given  him 
and  otherwise  injuriously  disturbed  the  enjoyment  of  the  premises,  and  the 
jury  awarded  $800  damages. 

The  ease  comes  up  on  exceptions  taken  at  the  trial. 

For  the  purpose  of  specifying  the  various  actionable  faults  with  which  he 
chsirged  the  defendant,  the  plaintiff  composed  his  declaration  of  five  counts 
but  he  subsequently  not.  pros,  the  second.  The  first,  fourth  and  fiftli  wholly 
rest  on  the  ground  that  the  right  conferred  by  the  license  was  exceeded,  and 
the  averments  assume  to  explain  in  what  the  excess  consisted.  The  state- 
ment is  that  more  room  was  occupied;  more  noise  and  disturbance  made; 
nioi-e  injury  done  to  the  plaintiff's  things;  more  hindrance  and  disturbance  of 
the  plaintiffs  business  caused,  and  more  time  consumed  than  was  reasonably 
necessary,  and  the  consequential  injury  is  alleged  to  have  been  that  the  busi- 
ness of  the  plaintiff  was  interrupted  and  impaired  for  a  longer  space  of  time 
than  was  reasonably  necessary,  and  the  plaintifTs  rooms  and  the  appurte- 
nances were  for  a  long  time  rendered  less  valuable,  convenient  and  adequate 
than  they  would  have  been  to  the  requirements  of  the  plaintiff's  business. 

The  third  count  is  somewhat  inartificial,  but  no  objection  was  made  to  it 
and  its  meaning  is  perhaps  sufficiently  apparent.  The  ground  of  it  seems  to 
l»e  that  the  defendant  desired  and  intended  to  drive  the  plaintiff  out  of  posses- 
sion by  certain  means  which  are  set  forth:  First,  by  particular  acts  of  an- 
noyance described  as  committed  prior  to  the  license;  second,  by  going  be- 
yond what  the  license  authorized;  third,  in  causing  the  steam  to  beturnSci  off 
from  the  pipes  at  sundry  times  during  the  winter  months  of  the  winter  of 
1881>  and  1881,  and  thereby  leaving  the  premises  occupied  by  the  plaintiff  so 
cold  that  business  could  not  be  transacted  in  them ;  fourth,  by  standing  out- 
side and  close  to  the  entrance  of  plaintiff's  premises  about  the  first  of  June, 
1881,  and  endeavoring  to  intimidate  people  from  entering  by  means  of  threats 
and  by  taking  down  the  names  of  peraons  going  in  and  out,  or  pretending  to 
do  so  I  fifths  by  maliciously  annoying  and  vexing  the  plaintiff  in  June,  1881,  by 
means  of  petty  prosecutions  under  the  pretense  that  the  plaintiff  had  violated 
the  provisions  of  the  liquor  law. 

1.  For  the  purpose  of  showing  that  the  defendant  took  other  room  and 
more  room  than  the  license  authorized,  and  thereby  exceeded  it,  the  plaintiff 
was  allowed  to  swear  that  what  room  should  be  taken  or  might  be  taken  was 
marked  out  on  the  fioor  at  the  time  the  license  was  given,  and  that  the  room 
actually  taken  was  10  or  12  feet  in  excess. 

The  admission  of  this  testimony  was  error. 

The  privilege  as  the  written  license  left  it  was  to  take  what  should  be  rea- 
sonably necessary  and  not  simply  an  area  whose  «'<t«  and  extent  were  already 
determined  and  marked  out,  and  it  entitled  the  defendant  to  take  what  should 
>>e  reasonably  necessary,  whatever  the  extent  and  wherever  located.  The 
writing  controlled  and  it  was  not  competent  for  the  plaintiff  to  testify  that 
in  fact  the  matter  was  not  so  left,  but  was  arbitrarily  fixed.  It  was  something 
to  be  practically  ascertained:  and  when  the  jury  were  required  to  deal  with  the 
subject  it  was  a  question  of  fact  on  which  they  were  bound  to  exercise  their 
judgment.  The  principle  is  settled  by  Strange  v.  Wilson,  17  Mich.  342.  See, 
also,  Hoit  v.  Strattun  Mills,  54  N.  H.  109;  Heflin  v.  Bingham,  56  Ala.  566. 

2.  The  declaration  was  sufficient  to  admit  evidence  that  the  injurious 
conduct  alleged  caused  the  plaintiff  a  loss  of  profits.  Chandler  v.  Alllaon,  10 
Mich.  460;  Allison  v.  Chandler,  11  Mich.  548;  BurreU  v.  JV.  Y.  ct-  Say,  Salt 
f'o,  14  Mich.  34;  8hatD  v.  Hoffman,  21  Mich.  151.  The  form  of  the  question 
was  not  objected  to  and  that  ground  cannot  be  taken  here  when  it  was  not 
inentioneil  below.  «•»' 

:i.  It  is  objecteil  that  the  court  erroneously  admitted  evidence  that  the  de- 
fendant worked  in  other  parts  of  the  building  on  the  elevator.     The  objection 
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does  not  appear  reasonable.  The  evidence  was  admissible.  Whatever  ques- 
tion there  was  related  to  the  use  which  should  be  made  of  it.  The  prepara- 
tion of  the  place  and  the  putting  the  elevator  up  in  it  were  operations  which 
both  parties  foresaw  and  knew  must  naturally  cause  the  plaintiff  more  or  less 
distil  i^ance,  whether  the  workmen  at  any  piuiiicular  time  were  inside  of  t  le 
plaintiff's  apartments  or  in  some  other,  and  it  was  not  possible  to  explain  the 
matter  to  the  jury  without  referring  to  the  work  as  a  whole.  Moreover  the 
defendant's  responsibilty  did  not  stop  with  such  incidents  as  directly  occurred 
in  the  plaintiff's  rooms.  It  extended  to  blameworthy  consequences  felt  there 
from  blameworthy  conduct  elsewhere;  the  cause  and  effect  being  within  the 
averments  of  the  declai'atiou.  It  was  the  business  of  the  charge  to  guard 
against  any  misapplication  of  the  testimony  as  well  as  to  guard  against  all 
deviation  from  the  causes  of  action  as  actually  alleged. 

4.  The  term  of  the  lease  expired  on  the  thirtieth  day  of  April  and  no  new 
agreement  was  made.  But  the  plaintiff  refused  to  quit ;  and  contrary  to  the 
will  of  the  defendant  and  notwithstanding  the  changed  and  unfavorable 
state  of  things  pei'sisted  in  staying  on  the  premises. 

Under  these  circumstances  he  contended  for  damages  before  the  jury  for 
occurrences  between  the  end  of  the  term  on  April  BUtli  and  the  commence- 
ment of  the  suit.  And  the  learned  judge  laid  it  down  as  a  legal  proposition 
that  although  the  lease  ran  out  at  the  time  mentioned,  and  although  there 
was  no  new  agreement,  yet  that  the  continuity  of  the  relation  between  the 
parties  was  never  broken  and  they  remained  as  subject  to  all  the  provisions 
of  the  expired  lease  and  all  the  provisions  of  the  license  after  the  thirtieth  of 
April  as  before  and  that  it  made  no  difference  whether  the  matter  relied  on 
as  cause  of  damages  arose  before  or  after  that  date. 

Wliether  in  case  a  party  holds  over  after  the  expiration  of  an  express  ten- 
ancy for  years  he  becomes  a  tenant  by  sufferance  merely,  or  a  tenant  subject 
to  tlie  provisions  of  the  express  lease,  or  a  tenant  upon  still  other  terms,  is  not 
necessarily  a  pure  question  of  law. 

It  is  generally  rather  a  question  of  evidence  and  depending  upon  states  of 
fact  which  are  more  or  less  despotic  in  their  tendency. 

The  facts  may  simply  consist  of  a  holding  over  by  the  tenants  and  an  ap- 
parent acquiescence  of  the  landlord  and  where  the  inference  or  implication  is 
a  necessary  one. 

The  Ccise  is  then  one  of  tacit  consent  on  the  pai*t  of  both  landloi-d  and  ten- 
ant to  continue  the  original  arrangement  with  all  the  rights  and  properties 
belonging  to  it.  Beavan  v.  Delahay,  1  H.  Bl.  5;  Doe  v.  BelL  5  Term.  R.  471 ; 
Dlgby  v.  Atkinson,  4  Camp.  178;  Halmonw,  Deaiie,  5  Eng.  Law  &  Eq.  107, 
111 ;  De  Young  v.  BucJianaUy  10  Gill  &  J.  149. 

Again,  the  state  of  fact  may  be  that  on  the  expiration  of  the  lease  the  ten- 
ant will  neither  surrender  the  premises  nor  accede  to  the  landlord's  require- 
ments; and  in  such  cases  it  has  been  held  that  the  landlord  has  an  election  to 
treat  the  tenant  either  as  a  trespasser  or  as  a  tenant  for  the  year  on  the  old 
terms.  Conway  v.  Starkioeather,  1  Denio,  113;  Schuyler  v.  Stnith,  51  N.  Y. 
309;  Tolle  v.  Orth,  70  Ind.  298. 

But  when  the  case  is  of  such  a  nature  that  the  facts  plainly  revolt  against 
material  provisions  of  the  old  lease ;  or  when  according  to  the  evidence  there 
is  not  only  no  right  to  infer  the  assent  of  the  parties,  but  positive  proof  that 
the  landlord  unqualifiedly  dissents,  there  is  no  authority  for  holding  that  the 
parties  are  nevertheless  subject  as  matter  of  law  to  the  old  provisions.  War- 
ing V.  King,  8  Mees.  &  W.  571;  Mayor  of  Theiford  v.  Tyler,  8  Q.  B.  95; 
Smith  V.  Eggington,  L.  R.  9  C.  B.  145;  Kelly  v.  Patterson,  L.  R.  9  C.  P.  681 ; 
HyaU  V.  Griffiths,  38  Eng.  Law  &  Eq.  75;  Dillei  v.  Roberts,  13  Serg.  &  R.  60. 

The  contrary  view  would  lead  to  great  absurdity  and  would  enable  a  tenant 
by  an  easy  process  to  dictate  terms  to  his  landlord.  Now  in  the  case  before 
us  the  state  of  the  property  had  undergone  very  substantial  change  and  many 
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important  provisions  of  the  lease  had  become  inappropriate,  and  the  defendant, 
the  lessor,  was  opposed  to  the  further  continuHnce  of  the  tenancy  and  ob- 
jected to  its  being  forced  upon  hiui.  The  plaintiff,  the  tenant,  resolved  to 
liold  on.  But  he  could  not  do  so  and  still  bind  the  defendant  to  the  old  and 
inapplicable  provisions  and  claim  damages  under  them.  That  would  be  taking 
advantage  of  his  own  wrong.  In  choosing  to  hold  over  under  the  circum- 
s>tauce3  he  obliged  himself  to  be  contented  with  such  accommodations  as  were 
there  and  to  submit  to  whatever  inconveniences  should  occur  in  connection 
with  the  completion  of  the  elevator. 

5.  The  case  was  given  to  the  jury  on  an  assumption  that  they  might  charge 
the  defendant  for  malicious  attempts  tcr  expel  the  plaintiff.  But  no  evidence 
is  found  applicable  to  the  averment  framed  on  that  point. 

As  a  consequence  of  the  foregoing  views  the  judgment  should  be  reversed 
with  costs  and  a  new  trial  granted. 

(The  other  justices  concun-ed.) 


SouvAis  V.  Leavitt. 
Filed  February  27,  1883. 

The  office  of  a  charge  to  the  jury  is— Fir»r,  to  explain  the  Issaes;  tecond,  to  notice  the  positions 
taken  by  the  pnrtles,  and  snggest,  bo  far  aa  the  caee  may  require  it,  the  principles  of  evidence  and 
their  application ;  and,  third,  to  declare  what  rule  or  rnles  of  law  will  be  applicable  to  any  state  of 
facte  which  may  l^  found  on  the  ertdence. 

In  this  case  the  charge,  upon  examination,  appears  to  have  been  proper,  and  ttie  jadgmeiit  siiioiild 
be  affirmed,  with  coats. 

Enor  to  superior  court  of  Detroit. 

Stewart  cfe  Galloway^  for  plaintiff.  Henry  M.  Cheever,  for  defendant  and 
appellant. 

Graves,  C.  J.  February  12,  1873,  the  plaintiff  sold  to  the  defendant  and 
Samuel  A.  Plumer  a  tract  of  20  acres  of  land  near  the  Grand  Trunk  junction, 
but  the  title  was  granted  to  the  defendant.  The  consideration  was  $20,000, 
of  w^hich  S5,000  was  paid  down.  To  secure  the  reniaindei'  the  defendant  exe- 
cuted his  note  and  mortgiige  to  plaintiff's  wife  f or  S4,166.67,  and  another  note 
ami  mortgage  to  the  plaintiff  himself  for  810,838.33.  The  note  to  the  plain- 
tiff was  dated  February  12,  1873,  and  was  drawn  payable  to  his  oixler  seven 
yeai-s  after  date,  with  annual  interest  on  all  parts  unpaid  at  7  per  cent.  The 
plaintiff  is  a  Frenchman  who  spealcs  English  impei'fectly  and  can  neither  lead 
nor  write,  and  who  at  the  time  of  the  transactions  which  are  brought  int4> 
question  was  far  advanced  in  years,  being  now  upwards  of  S6.  Payments  of 
varying  amounts  were  made  at  intervals,  and  some  tive  or  six  years  ago  the 
(lefendant  received  or  got  possession  of  the  note  and  mortgage  and  destroye^l 
them.  A  dispute  arose.  The  defendant  lield  several  acquittances  as  evidence 
of  payments  made,  and  held  also  a  paper  pui'porting  to  be  a  receipt  under  the 
plaintiffs  mark,  and  witnessed  by  Mr.  El  well,  for  $1,700,  .and  l)earing  date 
February  20,  1875 ;  and  likewise  held  a  further  paper  purporting  to  be  a  dis- 
charge of  the  mortgage  executed  and  acknowledged  by  the  plaintiff  August 
7,  1877. 

The  defendant  claimed  that  he  paid  the  plaintiff  in  cash  the  $1,700  as  indi- 
cated by  the  receipt  and  paid  the  remainder  of  the  debt,  which  was  a  few 
cents  less  than  $1,800.  at  the  date  of  the  discharge.  The  plaintiff  positively 
denied  having  received  either  of  said  sums  or  any  portion  of  them  and  denied 
having  given  the  receipt,  and  also  denied  having  executed  and  acknowledged 
the  instrument  set  up  as  a  discharge  with  any  knowledge  or  suspicion  of  its 
1>eing  other  than  a  release  of  a  pai'cel  of  the  nioi*tgaged  pi'emises  fioin  the 
lien  of  the  mortgjige,  and  he  insisted  that  tliere  was  still  owing  to  him  these 
two  sums  together  with  interest,    lie  finally  brought  this  action  of  a^affcmjjsit 
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on  the  note  to  recover  the  aiuouut  alleged  to  be  in  avrear  and  the  jury  found 
in  his  favor.  The  defendant  seeks  a  reversal  on  exceptions  to  ceitaln"  rulings 
at  the  trial  and  tlie  grounds  on  which  they  rest  have  been  carefully  exani> 
ined.  With  one  exception  they  are  so  obviously  untenable  that  any  attempt 
to  diftcuss  them  would  be  hardly  reasonable.  They  raise  no  point  of  present 
importance  nor  afford  any  basis  for  future  precedent.  The  single  objection 
justifying  more  notice  is  grounded  on  that  part  of  the  judge's  charge  which 
referred  to  the  facts  and  theories  respecting  the  payment  of  the  $1,700. 

As  would  readily  be  supposed  the  subject  of  the  payment  of  this  money 
wsis  the  center  of  serious  controversy,  on  which  each  party  adduced  sucli  tes- 
timony as  he  could,  not  only  direct  and  positive  but  also  by  showing  circum- 
stances to  induce  favorable  inferences  and  presumptions.  And  in  the  course 
of  tlie  examination  of  Mr.  Lillibridge,  a  witness  for  the  defendant,  it  appeared 
that  about  the  twelfth  of  February,  1876,  at  which  time  a  payment  was  made 
of  $394.33  and  being  about  a  year  subsequent  to  the  date  of  the  alleged  pay- 
ment of  61,700  the  witness  made  a  careful  computation  of  the  amount  still 
remaining  unpaid.  And  taking  this  fact  to  be  as  stated  by  the  witness  the 
plaintiff's  counsel  seems  to  have  argued  that  said  computation  did  not  regard 
this  sum  of  $1,700  as  having  been  paid,  but  treated  it  as  still  behind,  and  that 
the  parties  recognized  the  computation  so  made  up  as  correct,  and  the  defend- 
ant paid  and  the  plaintiif  received  interest  payments  upon  the  faith  of  its 
showing  the  accurate  amount.  In  the  coui-se  of  his  instruction  to  the  jury  ou 
this  subject  tlie  trial  judge  took  occasion  to  explain  the  opposing  positions  of 
the  parties.and  to  inform  the  juiy  what  law  would  be  applicable  to  any  view 
of  the  facts  they  might  tind  to  be  true. 

A  very  plausible  argument  is  now  made  to  satisfy  the  court  that  the  trial 
judge  in  this  portion  of  his  charge  fii-st  assumed  a  state  of  things  which  was 
untrue,  and  then  attached  certain  consequences  in  point  of  law  most  seriously 
prejudicial.  The  learned  counsel  cites,  and  veiy  correctly,  the  testimony 
requisite  to  his  contention,  and  then  says:  ^*Tet,  ii/pon  this  testimony j  the 
court  charge :  *  The  testimony  is  undisputed  that  upon  that  computation  the 
settletnent  toas  had,  that  there  vxis  no  controversy,  but  that  it  was  accepted 
as  a  proper  and  as  a  correct  statement  of  the  account  between  the  parties,  that 
it  toas  not  only  accepted  as  such,  but  that  the  payment  of  interest  toas  made 
upon  it  in  accordance  with  its  terms;'''  and  "as  a  matter  of  law,  the  court 
then  charged,  having  thus  settled  the  fact,  as  follows :  ^  That  statement  as  bt- 
tween  the  parties  ousted  upon,  carried  to  its  consummation  by  a  payment  of  the 
money  which  it  called  for,  would  constitute  what  is  called  in  law  an  account 
stated  as  bettoeen  the  parties;  and  that  account  stat^  would  bind  them  un- 
less eery  peculiar  circutnstances  existed;  unless  an  evident  patent  mistake  or 
fraud  is  shown  to  have  existed  in  the  transaction,' " 

There  was  no  testimony  it  is  said  on  which  to  base  this  charge.  Now  it  is 
very  obvious  that  the  contention  at  this  point  turns  on  the  meaning  of  the 
trial  judge  and  the  sense  in  which  he  was  understood  by  the  jury.  The  office 
of  a  charge  is — First,  to  explain  the  issues;  set^nd,  to  notice  the  positions 
taken  by  the  pai-ties  and  suggest,  so  far  as  the  case  may  require  5t,  the  prin- 
ciples of  evidence  and  their  application ;  and,  third,  to  declare  what  rule  or 
rules  of  law  will  be  applicable  to  any  state  of  facts  which  may  be  found  in 
the  evidence.  The  charge  is  of  course  an  important  part  of  the  trial  and  it  is 
generally  more  or  less  colored  by  circumstances  pertaining  to  the  trial  whieli 
are  never  committed  to  the  record.  These  matters  are  present  to  the  jury 
and  to  the  judge  when  his  instructions  are  given,  and  his  manner  and  style  of 
instruction  and  their  apprehension  of  his  meaning  may  be  much  influenced 
by  them. 

An  appellate  court  must  commonly  labor  under  more  or  less  disatlvuntagt^ 
from  the  impossibility  of  having  the  case  in  exactly  the  same  state  in  which 
ic  was  when  the  triaf  judge  dealt  with  it.     Various  lights  and  shades  which 
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leiidetl  to  give  it  chnracter  and  expression  in  the  court  below  are  not  perpet- 
uated by  writ  of  error  or  appeal.  But  while  this  difficulty  must  be  acknowl- 
Hlged,  it  is  the  part  of  justice  to  restrict  its  influence  as  far  as  practicable  by 
f'uiiceding  much  to  the  discretion  of  the  trial  judge  and  by  making  such 
favorable  intendments  as  the  state  of  the  case  will  permit.  Cowles  v.  Jiich- 
luoiul  <k  D.  R.  Co.  84  N.  C.  309,  311 ;  Evanston  v.  Qunn,  99  U.  S.  660. 

Xow  the  record  before  us  contains  the  whole  charge,  which  w;is  delivered 
entire  and  not  in  scattered  requests,  and  after  careful  consideration  we  are 
not  able  to  agree  with  the  learned  counsel  for  the  defendant.  The  clause 
extracted  must  be  read  with  the  context  and  with  tlie  rest  of  the  record,  and 
the  conclusion  from  the  whole  is  that  the  judge  did  not  mean  to  be  under- 
stiKxl  and  was  not  understood  ^is  laying  it  down  that  the  matters  referred  to 
were  facts  admitted  or  facts  not  disputed. 

On  the  contrary  it  seems  to  the  court  that  he  intended  to  sUite  these  facts 
hyi)otlietical]y,  to  state  them  iis  facts  claimed  by  the  plaintiff  or  his  counsel 
to  Ije  true  and  on  the  tnith  or  correctness  of  which  the  jury  were  to  pass,  and 
that  he  actually  left  the  question  of  their  accuracy  to  the  jury  and  that  they 
so  understood  him. 

And  the  court  is  further  of  the  opinion  that  there  was  some  warrant  in  the 
case  for  this  mode  of  submission.  This  view  of  the  charge  disposes  of  the 
objection  and  deprives  it  of  all  force. 

If  the  result  of  the  trial  was  other  than  it  should  liave  been  it  seen)s  not 
to  have  been  the  fault  of  the  trial  judge. 

The  judgment  must  be  affirmed  with  costs. 

(The  other  justices  concurred.) 


Detroit.  H.  &  S.  W.  B.  Co.  t?.  Smith. 
Filed  February  27. 1883. 

A  creditor  cannot  lawrully  paybimmlf  with  the  debtor's  money  without  the  debtor's  consent,  either 
express  or  implied ;  nnd  when  the  debtor  delivers  him  money  for  n  purpose  which  negatives  the  Idea 
of  payment,  the  creditor's  control  Is  limited  to  the  parpone  declared. 

Where  n  superintendent  of  two  railroad  companies,  each  of  whom  pay^  one-hnjf  oi'  his  salary,  re- 
ceives  money  from  one  of  such  companies  to  pay  its  laborers,  he  cannot  appropHiite  such  money  in 
payment  of  arrears  of  his  salai-y  then  due  ft-om  the  other  company  ;  nor  can  salary  due  from  the  other 
company  be  made  a  set-oflT  In  an  action  by  the  company  that  pays  the  money  to  r^over  the  amonnt 
so  paid  from  the  saperlutendent. 

Error  to  superior  court  of  Detroit. 

Henry  Jf.  Cheever,  for  plaintiff  and  appellant.  John  Atkinson,  for  defend- 
ant. 

rooLEY,  J.  Action  for  money  had  and  received.  The  receipt  of  the  money 
by  defendant  from  the  plaintiff  was  admitted  on  the  trial.  It  appears  that 
«lefendant  ut  the  time  was  general  superintendent  of  the  plaintiff,  and  also  of 
the  Toledo  &  Ann  Arbor  and  Grand  Trunk  RAilrotid  Companies  at  a  sal- 
ary- of  $5,000  a  yean  Each  railroad  company  was  to  pay  one-half  the 
salary.  When  the  money  now  in  contest  was  transmitted  to  the  defendant, 
the  Toledo  Company  was  behind  in  its  payments,  and  defendant  claimed  the 
right  to  apply  the  money  upon  what  was  due  him  for  salary,  and  did  so.  It 
was  sent  to  him  to  pay  laborers,  but  when  thus  appropriated  by  defendant. 
pLiintiff  made  other  provision  for  the  laborers,  and  brought  this  suit. 

The  trial  judge  directed  the  jury  to  return  a  verdict  for  defendant.  This 
he  did  on  the  assumption  that  the  application  of  the  money  by  the  defendant 
upon  his  salary  was  a  payment.  So  it  would  have  been  if  he  had  had  pos- 
Hession  so  to  apply  it ;  but  he  did  not.  Payment  implies  a  voluntary  act  of 
the  debter  looking  to  the  satisfaction,  in  whole  or  in  part,  of  the  demand 
agsiinst  him ;  but  in  this  case  there  was  no  sucli  act  whatever.     What  wiis 
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done  by  defendant  was  directly  in  the  face  of  the  plaintiff's  orders,  who  did 
not  contemplate  or  desire  any  such  payment.  A  creditor  cannot  lawfully  pay 
himself  with  the  debtor's  money,  without  the  debtor's  consent,  either  expi-ejis 
or  implied ;  and  when  the  debtor  delivered  him  money  for  a  purpose  w^hicli 
negatives  the  idea  of  payment,  the  creditor's  control  is  limited  to  the  purpose 
declared.  Such  was  the  case  here.  It  is  clear,  then,  that  there  was  no  payment 
of  this  money  upon  defendant's  salary.  The  trial  judge  was  of  opinion  that 
under  the  circumstances  there  couia  be  no  set-off;  and  in  this  he  was  clearly 
right,  for  there  were  two  debtors  and  the  money  in  defendant's  hands  be- 
longed to  one  of  them  only.  There  was  no  separate  debt  due  from  the  plain- 
tiff to  the  defendant. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  ordei^. 

(The  other  justices  concuiTed.) 


Campau  V,  Lafferty. 
Filed  February  27,  1883. 

Although  the  conrt  may  have  committed  error  In  excladtng  evidence  when  It  appears  that  such 
evidence,  if  admitted,  woald  not  have  jastided  the  finding  by  the  Jary  of  a  dltttorent  verdict,  thit* 
error  will  not  entitle  the  party  to  have  the  judgment  reversed. 

Fraad  must  be  clearly  proven,  and  Is  not  to  be  lightly  inferred,  and  the  party  afbcted  by  it  mni^t 
complain  promptly  wlien  the  facts  come  to  his  knowledge. 

Under  section  7137  of  the  Compiled  Laws  adverse  possession  may  become  perfect,  althongh  In  it« 
origin  the  possessor  has  no  shadow  of  title,  if  it  continues  for  the  requisite  time  after  right  of  action 
accrues  against  the  possessor.  But  in  such  cases  it  must  appear  clearly  that  the  real  owner  halbeen 
given  a  caaw  of  action,  and  if  the  possession  commenced  in  subordination  to  his  right,  there  sboald 
be  evidence  of  distinct  renunciation  of  it  before  be  is  put  in  position  to  lose  anything  by  not  bringing 
suit. 

Error  to  Wayne. 

F,  A.  Baker'  for  plaintiff.  E.  H,  Rogers  and  Heni-y  M.  Cheeoer,  for  de- 
fendant and  appellant. 

CooLEV,  J.  Action  of  ejectment  to  recover  possession  of  40  acres  of  land, 
which  the  plaintiff  in  his  declaration  claims  as  owner  in  fee.  On  the  trial 
the  plaintiff  endeavored  to  make  out  a  paper  title,  and  claimed  that  he  did  so 
to  the  extent  of  seven  undivided  twenty-fourths.  Tliree  parts  of  these  seven 
were  claimed  through  a  deed  from  Catherine  Lafferty,  mother  of  the  plaintiff, 
made  to  Joseph  and  Bamabus  Campau  in  1845,  and  the  other  four  paiis  through 
a  pai'tition  deed  of  the  estate  of  Josepli  Campau,  who  was  supposed  to  own 
tliein  before  the  deed  by  Catherine  Lafferty  was  made. 

The  defendant  relied  upon  adverse  possession,  and  gave  evidence  that  he  oc- 
cupied the  premises  at  the  date  of  the  deed  by  his  mother,  and  had  continued 
to  occupied  them  ever  since,  cultivating  them  at  discretion,  paying  rent  to  no 
one,  and  at  one  time  making  a  lease  of  a  part  and  collecting  rent  for  it.  He 
also  pointed  out  various  supposed  defects  in  the  paper  title  of  the  plaintiff. 

Besides  relying  upon  his  paper  title,  the  plaintiff  sought  to  estop  the  de- 
fendant from  disputing  his  right  to  possession  by  showing  that  when  Cathe- 
rine Lafferty  deeded  to  Joseph  and  Barnabus  Campau,  she  took  back  a  life 
lease,  and  thereafter  occupied  as  their  tenant  until  her  death  in  1854.  Also 
that  afterwards,  in  1865.  the  administrator  of  Joseph  Campau  made  a  lease 
of  tlie  premises  for  one  year  to  tlie  defendant  for  a  nominal  rent  and  the  taxes, 
which  the  defendant  accepted.  The  lease  to  Catherine  Lafferty  seems  not  to 
have  been  disputed,  but  defendant  denied  that  he  ever  knowingly  took  a  lease 
hiniself,  and  souglit  to  sliow  tliat  the  paper  wliich  was  proved  and  which  lie 
admitted  signing  was  repiesented  to  him  at  the  time,  to  be  a  paper  respecting 
some  Saginaw  lands.  Tlie  evidence  lie  offered  to  give  on  the  subject  was 
ruled  out  on  tlie  ground  that  it  related  to  matters  equally  within  the  knowl- 
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edge  of  the  administrators  of  Joseph  Cainpau— who  were  also  his  lieirs — and 
was  therefore  not  admissible  as  against  the  plaintiff  who  claimed  through 
Joseph  and  his  beirs.  This  objection,  if  good  at  all,  was  valid  only  to  the  ex- 
tent thnt  plaintiff*s  interest  was  derived  from  the  Joseph  Canipau  estate;  and 
the  riding  upon  the  objection  made  to  the  evidence  was  therefore  too  broad 
and  was  erroneous.  Whether  the  objection  w^as  valid  to  any  extent  may  well 
be  questioned.  Campau  v.  Lafferty,  43  Mich.  429,  431 ;  [S.  C.  5  N.  W.  Rep. 
♦48.] 

3ut  the  defendant  in  the  courae  of  the  trial  had  an  opportunity  to  state 
what  he  claimed  were  the  facts,  and  though  the  court  took  his  statement  away 
troni  the  jury,  it  appears  ii^the  record,  and  we  are  enabled  to  see  whether 
there  is  anything  in  it  for  which  we  should  remand  the  ctise.  The  substance 
of  his  statement  is  this:  He  did  not  think  he  was  signing  a  leiise  when  he 
signed  the  one  in  evidence;  he  asked  for  an  explanation  and  got  none — as  he 
siivs  at  first,  though  afterwai'ds  he  says,  he  was  told  the  paper  related  to  the 
Saginaw  lands.  Sixteen  or  seventeen  years  before  the  trial  he  ascertained  the 
]Kiper  was  a  lease,  but  it  does  not  appear  that  he  took  any  action  under  a  claim 
4>t  having  been  defrauded.  On  the  other  hand  the  execution  of  the  lease  by 
ilefendant  is  testified  to  by  two  subscribing  witnesses,  and  if  their  evidence  is 
true  there  is  no  ground  for  charging  fraud.  From  defendant's  evidence  it 
n]so  appears  that  business  was  at  the  time  being  done  in  respect  to  the  Saginaw 
lands,  and  there  is  ground  for  an  inference  that  the  one  dollar  mentioned  as 
rent  in  the  lease  was  at  that  time  deducted  by  the  lessors  from  moneys  payable 
to  defendant's  wife.  The  question  then  is  whether  the  vague  evidence  offered 
for  the  defendant  to  show  that  he  did  not  understand  he  was  making  a  lease, 
though  for  16  or  17  years  he  has  known  it  and  made  no  protest,  could  prop- 
<*rly  have  been  received  and  submitted  to  the  jury  as  evidence  upon  which  they 
might  set  aside  the  evidence  of  the  subscribing  witnesses  and  find  the  lease 
void  for  fraud  V 

It  must  be  apparent  that  if  the  jury  might  on  such  evidence  annul  a  deed,  no 
Tuan  could  rely  upon  even  the  most  solemn  instruments;  and  the  older  they 
would  be,  the'more  they  would  be  at  the  mercy  of  the  recollection  or  the  dis- 
honesty of  the  party  executing  them.  The  general  rule  is  that  fraud  must 
l»e  clearly  proved,  and  is  not  to  be  lightly  inferred,  (Btick  v.  Sherman,  2 
])oug.  Mich.  176;)  and  the  party  affected  by  it  must  complain  promptly  w^hen 
ilie  facts  come  to  his  knowledge.  Campau  v.  Van  Dyke,  15  Mich.  371.  Xow 
not  only  was  there  no  prompt  complaint  in  this  case  but  the  evidence  pro- 
jMwe<l  to  be  given  of  the  fraud  is  as  vague  as  it  could  well  be.  It  seems  very 
much  stronger  in  the  condensed  statement  we  make  of  it  than  it  does  in  read- 
ing in  whole;  and  we  are  compelled  to  say  that  if  the  judge  had  received  the 
f^vidence  and  the  jury  had  held  the  lease  void,  disregarding  in  doing  so  the 
evidence  of  the  subscribing  witness,  it  would  have  been  the  plain  duty  of  the 
judge  to  set  aside  the  verdict  as  unwarranted.  But  if  this  be  so  we  certainly 
ought  not  to  reverse  the  judgment  because  this  vague,  inconclusive  and  insuf- 
ticient  evidence  was  not  taken.  The  verdict  is  what  it  should  have  been  with 
tvidence  in ;  and  this  is  so  plainly  the  case  that  even  if  we  concede  that  the 
judge  should  have  let  in  the  evidence,  we  must  still  hold  that  under  the  cir* 
cnmstances  his  ruling  was  a  harmless  error. 

A  more  serious  question  is  whether  there  was  any  evidence  of  adverse  pos- 
f^ession  to  submit  to  the  jury.  The  trial  court  held  that  there  was  not.  The 
evidence  of  the  defendant  showed  that  he  had  occupied  and  improved  the 
land  as  if  it  were  his  own,  and  that  he  had  never  paid  rent  unless  for  the 
lirst  year  after  the  date  of  the  lease.  He  knew  of  the  deed  from  his  mother 
to  the  Campaus,  about  the  time  it  was  given,  and  of  course  knew  his  mother 
had  no  ownership  in  the  land  at  the  time  of  her  death.  He  told  some  parties 
after  her  death  that  he  had  a  deed  from  her,  but  he  now  says  he  never  had 
one.     What  he  did  have,  he  says,  was  "  a  paper  "  which  he  cannot  now  find. 
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What  he  thought  this  paper  was  does  not  appear,  but  it  is  certain  that  he 
knew  he  was  getting  no  title  by  it.  Indeed  there  is  no  pretense  that  he  was 
claiming  the  land  under  any  title,  real  or  supposed. 

Our  statute  does  not  require  an  adverse  possession  to  be  based  on  color  of 
title:  it  requires  only  that  it  shall  continue  for  the  requisite  time  after  right 
of  action  accrues  against  the  possessor.  Comp.  Laws,  g  7137.  It  may  be- 
come perfected  therefore,  though  in  its  origin  the  possessor  has  no  sliadow  of 
title.  But  in  such  a  case  it  must  be  made  plain  that  the  real  owner  has  been 
given  a  cause  of  action,  and  if  the  possession  commenced  in  subordination  to 
his  right,  there  should  be  evidence  of  distinct  renunciation  of  it  before  he  is 
put  in  position  to  lose  anything  by  not  bringing  suit.  If  one  goes  into  pos- 
session under  him,  he  is  entitled  to  assume  tliat  his  rights  are  continuously 
admitted  until  the  contrary  is  brought  to  his  knowledge.  Willison  v.  Wat- 
kuiSy  3  Pet.  43 ;  Farron  v.  Edmundsoiu  4  B.  Mon.  606 ;  Sherman  v.  Tratisp. 
Co,  31  Yt.  162.  He  cannot  be  in  default  tor  not  bringing  suit  so  long  as  he 
is  not  informed  that  his  right  is  disputed.  If  another  goes  into  possession 
wrongfully,  the  mere  possession  should  awaken  his  vigilance;  but  such  was 
not  tlie  case  here. 

Now  the  evidence  of  any  claim  that  defendant  was  occupying  the  land  in 
his  own  right  is  very  vague,  and  it  dates  back  to  a  period  several  years  before 
his  mother*s  death.  He  told  one  man  that  his  mother  gave  him  the  place  for 
his  share;  and  to  another  he  said  that  he  had  a  deed.  But  while  lus  mother 
was  living  there  can  be  no  pretense  on  the  evidence  that  he  occupied  inde- 
pendently; and  such  possession  as  he  had  was  subordinate  to  her  tenancy. 
And  all  his  talk  about  a  right  in  himself  previous  to  the  giving  of  the  lease 
was  rendered  immaterial  by  its  acceptance.  There  could  1^  no  reliance  upon 
it  after  that  distinct  recognition  of  the  Campau  ownership.  And  we  do  not 
see  that  any  evidence  was  given  or  offered  of  distinct  acts  of  renunciation  of 
that  title  afterwards  to  put  the  plaintiff  on  his  guard,  or  to  call  upon  him  for 
action.  It  is  somewhat  singular  perhaps  that  the  plaintifi!  did  not  sooner  de- 
mand possession  or  the  payment  of  rent,  but  as  the  parties  are  nearly  related 
the  reason  may  possibly  be  found  in  that  fact. 

In  this  view  of  the  case  we  do  not  deem  it  important  to  notice  si)eclfically 
the  other  supposed  errors.  Such  of  them  aa  are  not  rendered  immaterial  we 
think  not  well  taken.    The  judgment  must  be  afSrmed  with  costs. 

(The  other  justices  concurred.) 


Jacobs  v.  Miller. 
Filed  February  27,  1883. 

When  land  is  granted  to  husband  and  wife,  and  their  heirs  and  assigns,  they  do  not  take  by  moieties, 
bat  are  seized  of  the  entirety;  the  sarvlvor  takes  ihe  whole,  and  daring  their  joint  lives  iteltiier  can 
alien  so  as  to  bind  the  other. 

After  the  death  of  the  party  named  as  the  wife  in  a  deed  to  husband  and  wi/e  and  their  heirs,  a  con> 
veyance  by  the  husband  conveys  the  wliole  estate,  and  the  heirs  of  the  wife  cannot  show  by  parol  evi- 
dence, in  an  action  of  ejectment  against  the  grantee  of  the  husband,  that  in  fact  the  parties  were  not 
husband  and  wife,  and  that  they  were  tenants  in  common— l^ir«r,  been  use  this  is  Inconsistent  'viiththe 
statute  of  fk'auds.  (Comp.  Laws,  { 469*2;)  terond^  becaase  the  legal  effect  of  the  deed  cannot  be  con- 
tradicted by  parties  or  privies  in  any  collateral  matter  by  parol  evidence ;  and,  third,  because  a  party 
cannot  claim,  nnder  one  provision  or  implication  in  a  deed  or  other  Instrument,  by  ignoring  or  con- 
tradicting another  provision  or  implication  which  is  destructive  or  fatally  repugnant. 

Wliether  a  bona  Jldt  purchaser  for  value  would  not  be  protected  under  such  circumstances,  in  any 
event,  quart. 

Error  to  superior  court  of  Detroit. 

Charles  M.  Swift,  for  plaintiff.     Griffin,  Dickimo^i,  Thurher  &  Hosmei\  for 
defendants  and  appellants. 
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liRAVKs,  C.  J.  Tills  IS  an  action  of  ejectment,  in  which  the  trial  judge  or- 
(]ered  a  verdict  for  the  plaintiff.  Mr.  Jacobs  is  the  transferee  of  (^eorge  Ilack, 
i'eter  Hack,  and  Maty  Tibbits,  and  no  rights  will  suffer  prejudice  if  they  are 
c  i»nsidered  as  the  real  plaintiffs.  In  respect  to  the  merits  his  position  is  iden- 
tiral  to  theirs.  They  are  the  children  and  heirs  at  law  of  Margaret  Hack,  oth- 
ers ise  Margaret  Taufkirck,  and  the  estate  sought  to  be  recovered  is  claimed 
to  have  come  to  them  by  direct  inheritance  from  her.  The  grounds  of  this 
daira  will  appear  as  we  proceed.  Their  mother,  the  said  Margaret,  was  di- 
\  orced  from  their  father,  Jacob  Hack,  about  the  year  1859,  and  on  the  twenty- 
sixth  of  September,  1861,  a  marriage  in  due  form  was  publicly  solemnized  l>e- 
tweeii  her  and  one  Leo  £.  Taufkirck,  and  thenceforth  they  lived  together 
as  husband  and  wife  until  the  time  or  about  the  time  of  her  decease,  which 
occurred  in  M;u*ch.  1870.  And  to  the  public  their  relation  appeared  to  be  due 
to  the  marriage,  and  to  be  a  lawful  one  ajid  not  meretricious. 

During  this  intervid  and  in  1864  proceedings  were  taken  in  the  court  of 
rhanceiT  in  behalf  of  George  W.  Enders  and  others  who  were  infant  ownera 
of  the  property  in  question,  for  the  sale  of  said  property,  and  thecouit  granted 
an  order,  which,  after  reciting  ''that  one  Leo  £.  Taufkirck  and  his  wife  of- 
fered for  the  property  the  sum  of  64,500  in  cash  and  that  the  court  found 
from  the  evidence  that  said  sum  was  the  full  value  and  that  it  was  for  the 
iiiteiest  of  the  minors  that  the  property  should  be  sold  "  proceeded  to  order  and 
direct  the  guardian  *'to  execute  a  conveyance  of  said  property  as  such  guard- 
ian in  the  nsnaf  form  to  said  Leo  £.  Taufkirck  and  his  wife,  and  to  deliver 
the  same  on  receiving  the  sum  of  64,500  from  said  Taufkirck  and  wife,  and  to 
hold  said  sum  subject  to  the  order  of  the  court. 

The  gnardinn,  for  the  purpose  of  carrying  out  his  trust  and  complying  with 
ih?  exigency  of  the  order  in  chancery,  immediately  executed  a  deed  of  the 
property  to  *'  J^eo  £.  Taufkirck  and  Margaret  Taufkirck.  his  wife,  their  heii*s 
and  assigns,  "  and  made  due  deliveiy  to  the  grantees. 

Tlie  proceedings  were  regularly  reported  and  according  to  the  course  and 
practice  of  the  court  were  duly  confirmed  and  have  never  been  impaired. 

The  grant  was  actually  accepted  by  the  respective  grantees.  Subsequent 
to  thp  death  of  the  said  Margaret  and  on  the  fourteenth  of  June,  187(3,  the 
sar\iving  gnintee  Taufkirck  made  his  deed  for  the  entire  estate  in  fee-simple 
to  the  female  defendant  Martha  £.  Miller  and  the  defendants  hold  under  that 
d*^l-  Hence  both  sides  claim  under  the  chancery  deed  before  mentioned — 
the  three  children  of  Margaret  as  her  heirs,  and  the  defendants  by  grant 
from  the  survivor  Leo.  It  is  expedient  to  mark  here  the  peculiar  nature  of 
the  esstate  which  the  chancery  proceedings  and  the  deed  incorporated  with 
them  assumed  to  create.  These  proceetlings  prima  facie  made  an  estate 
which  is  fully  recognized  by  our  laws.  {Fisher  v.  Pj'omn,  25  Mich.  347; 
his.  Co.  v.  ^est  40  Mich.  241;  Manwaring  v.  Powell,  Id.  371,)  hut  which 
•iiffere  widely  from  tenancy  in  common  and  joint  tenancy.  The  gram 
lan  to  the  parties  of  the  second  part  as  husband  and  wife,  and  it  was  intended 
to  make  an  estate  by  which  the  property  should  be  held  by  entirety.  The  in- 
j^retlients  and  incidents  of  such  a  title  or  estate  give  it  an  exclusive  character 
and  distinguish  it  from  all  other  modes  of  holding. 

The  persons  of  the  second  part  do  not  take  by  moieties,  but  are  seized  of 
the  entii%ty  and  the  survivor  takes  the  whole;  and  during  the  joint  lives 
neither  can  alien  so  as  to  bind  the  other.  If  the  husband  be  attainted,  his  attain- 
der does  not  affect  the  right  of  the  wife,  if  she  survives  him,  nor  is  an  estate  so 
held  affected  by  the  statute  of  partition.  Such  in  outline  is  the  common-law  con- 
t-eption  of  this  holding.  4  Kent,  862.  It  would  be  idle  to  multiply  authorities. 
On  the  face  of  the  muniments  of  title,  therefore,  and  accoixling  to  the  terms 
and  impoi-t  of  the  judicial  proceedings  and  of  the  deed  belonging  to  them,  the 
right  of  the  defendants  is  undoubted.    On  the  death  of  Margaret  the  entire 
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title  and  estate  remained  in  Taafkirck,  the  survivor,  and  he  granted  all  lie  had 
to  Mrs.  Miller.  Upon  ivhat  ground  then  can  the  children  of  the  said  Margaret 
dispute  the  defendant's  title  and  set  up  a  right  of  their  own  as  his  heirs? 
Their  position  is  that  in  truth  the  marriage  between  their  mother  and  Taiif- 
kirck  was  illegal  for  the  reason  that  he  had  a  wife  living  in  Canada  at  the 
time  of  said  marriage  and  consequently  that  their  mother  was  not  in  law  tlie 
wife  of  Taufkirck  and  hence  was  not  in  a  condition  to  take  and  in  reality  did 
not  take  in  that  character,  but  as  tenant  in  common,  whereby  they  stand  en- 
titled to  one-half  of  the  premises  as  her  heirs.  They  voluntarily  demand  the 
judgment  of  the  court  to  allow  them  to  affirm  and  have  the  benefit  of  the  chan- 
cery conveyance  in  so  far  as  it  undertakes  to  pass  the  whole  property ;  and 
then  to  turn  round  and  contradict  it  in  so  far  as  it  purports  to  fix  and  man- 
ifest tlie  nature  and  quality  of  the  estate,  and  moreover,  to  permit  them  to 
reach  this  end  by  parol  evidence  showing  that  the  relation  between  their 
mother  and  Taufkirck  was  a  criminal  relation. 

It  is  not  certain  that  the  want  of  legality  in  their  mother's  marriage  witli 
Taufkirck  would  of  itself,  if  admitted  as  a  fact  in  the  case,  so  operate  against 
the  rights  of  a  bonaflde  purchaser  from  the  survivor  as  to  defeat  such  pur- 
chaser, and  to  transfer  one-half  of  the  property  to  the  children.  lHt>oU  v.  Lead- 
better,  4  Pick.  220. 

It  is  not  to  be  taken  as  a  point  positively  settled  i;hat  the  conveyance  to 
the  two  by  name  and  as  husband  and  wife  and  their  acceptance  of  it  in  that 
character  would  not  be  sufficient  for  the  purpose  of  a  bonaflde  purchaser  from 
the  survivor.  Let  it  be  supposed  that  persons  publicly  intermaiTy,  and  then 
carry  themselves  as  man  and  wife  and  so  appear  to  the  public.  That  they  re- 
ceive a  conveyance  of  real  property,  which  runs  to  them  as  ''husband 'and 
wife."  That  one  dies  and  the  survivor  deeds  the  whole  property  to  one  who 
buys  in  perfect  good  faith.  That  afterwards  it  is  discovered  that  on  account 
of  some  relationship  between  the  gfranteesand  which  perhaps  they  never  uiis- 
trusteil  the  marriage  was  invalid.  Would  there  be  room  for  argument  or 
would  there  not  that  the  relation  cfe /acto  should  maintain  the  gnuit  and  that 
the  want  of  legality  should  not  affect  it?  On  this  question  no  o])inion  is  in- 
timated. 

Recurring  to  the  predications  and  i-equirements  of  the  plaintifTs  case  it  re- 
mains to  see  whether  the  law  will  allow  a  recovery  in  this  ejectment  tiirough 
the  means  relied  on. 

1.  The  state  of  the  action  necessitates  a  showing  by  parol  that  Taufkirck 
and  the  woman  Margaret  were  never  seized  with  the  estate  manifested  by  the 
deed,  but  took  one  of  a  wholly  different  character,  an  estate  in  common  must 
be  made  out  and  developed  not  only  in  opposition  to  the  plain  legal  import  of 
the  deed,  but  on  oral  evidence.  This  is  not  consistent  with  the  statute  of 
frauds,  Comp.  Laws,  §  4692;  Bullen  v.  Runnels,  2  N.  H.  255. 

2.  By  the  principles  of  the  common  law  the  legal  effe<Jt  due  to  the  plain 
words  of  a  deed  cannot  be  contradicted  by  parties  or  privies  in  any  collateral 
matter  by  parol  evidence.  The  terms  must  stand  and  receive  their  just  legal 
significance.  2  Whart.  Ev.  §§  105, 1054,  and  cases ;  Jackson  v.  Foster,  12  Johns. 
488;  Jackson  v.  Robert's  Bacrs,  11  Wend.  422. 

The  name  of  the  grantee  is  part  of  the  deed,  (2  Rolle,  Abr.  43,)  and  where  a 
deed  is  made  to  several  individuals  without  designating  in  what  proportions 
they  shall  hold,  they  will  take  in  equal  proportions  precisely  as  though  it  liad 
been  detailed  at  length  in  the  deed,  (Campau  v.  Campau,  44  Mich.  31;  [S.  (\ 
5  K.  W.  Rep.  1062;]  Treadtvell  v,  Bulkley,  4  Day,  395,)  and  no  parol  pi-oof 
can  be  admitted  to"  give  the  deed  a  different  effect  than  such  as  the  word^ 
in  it  legitimately  import.  Treadwell  v.  Bnlklep,  supra;  Moore  v.  Shattwk. 
4  X.  II.  22  9;  OuUf/v.  Qrebhie,  1  J.  J.  Marsh.  388,  389,390;  1  Cowen  &  Iliirs 
Notes,  217,  1428,  et  seq,,  1442, 1444. 
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The  case  before  us  is  governed  by  the  same  principle. 

'•].  Among  the  rules  which  have  become  axiomatic  is  one  that  a  party  must 
lieconsiBtent  and  not  conti^adictory  in  the  positions  which  he  takes.  In  the 
language  of  Lord  Kenyon  he  must  not  *'blow  hot  and  cold  "  at  the  same 
time,  and  one  of  the  most  important  applications  of  the  rule  is  where  a  imrty 
endeavors  to  establish  a  right  or  title  in  himself  under  one  provision  or  im- 
]ilicitioa  of  a  deed  or  other  instrument  by  ignoring  or  contradicting  another 
provision  or  implication  which  is  destructive  or  fatally  repugnant.  Now  ac- 
i-ording  to  the  reason  of  the  rule  wliich  applies  as  well  to  d^s  as  to  wills  a 
])erson  cannot  claim  under  the  instrument  without  contirming  it.  He  must 
louiid  his  claim  on  the  whole  and  cannot  adopt  that  feature  or  operation 
which  makes  in  his  favor  and  at  the  same  time  repudiate  or  contradict  an- 
other feature  or  opemtion  which  is  counter  or  adverse  to  it.  Wright  v.  Hut- 
hr,  2  V'es.  Jr.  673;  Moore  v.  Butler ,  2  8cboales  &,  L.  249,  266,  267;  Maynard 
\.  Mayiiard,  4  Edw.  Ch.  711,  715;  Morrison  v.  Brown,  29  Cal.  337-347,  348; 
ThnmpMn  v.  Thompson,  19  Me.  235;  Crosbtf  v.  Chase,  5  Shep.  369;  Smith  v. 
Smith,  14  Grav,  532;  Board  v.  Board,  L.  R.  9  Q.  B.  48;  rA«  Water  Witvh,  1 
IJUck,  494;  CotPtll  \\  Sprifigs  Co.  100  U.  S.  55;  Hcholey  v.  Reto,  23  Wall.  331; 
Znite  V.  Steoens,  98  Mass.  305;  Lee  v.  Lee,  L.  R.  4  Ch.  Div.  175;  Codrinyton 
\.  Lindsay,  L.  R.  8  Ch.  App.  578;  Caulfleld  v.  Sullivan,  85  N.  Y.  153;fifii?an- 
vyft  V.  Tarkington,  7  Heisk.  612;  Emmons  v.  Milwaukee,  32  Wis.  434;  Sin- 
'lair  y.  Jackson,  8  Cow.  543;  Jackson  v.  Ireland,  3  Wend.  99;  Ocerback  v. 
/{"frmance,  Hopk.  337;  HarVs  Lessee  v.  Johnson^  6  Ohio,  (1st  series,)  H7;May 
y.TUlman,  1  Mich.  262;  Farmers' d:  M.  Bank  v.  ^ron*o«,  14  Mich.  361; 
B<Asford  V.  Murphy,  47  Mich.  587;  [S.  C.  11  N.  W.  Rep.  375,  376.] 

The  case  of  the  plaintiff  is  in  direct  contravention  of  this  rule. 

The  obvious  conclusion  is  that  it  was  error  for  the  court  to  permit  the 
j)iaiutiff  to  contradict  the  prima  facte  legal  operation  of  the  chancery  deed 
under  which  both  p<irties  claim  and  to  change  the  estate  from  that  which  the 
t^rma  unequivocably  mark  out  to  another  wholly  different  and  not  within  the 
meaning  of  the  words  of  the  instrument. 

The  case  suggests  other  matters,  of  which  one  is  whether  the  respective 
orders  in  chancery  would  as  judicial  doings  be  entitled  to  operate  with  any 
rund usive  force  to  exclude  the  showing  which  the  plaintiff  was  allowed  to 
make.  But  the  consideration  of  this  and  all  other  questions  not  particularly 
i.oticed  is  intentionally  waived. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Gardner  and  another  i;.  Thayer. 
Filed  February  27, 1883 

A^  Qpoa  the  finding*  of  the  coart  below,  this  court  cannot  nscertaiii  whether  or  not  the  land  In* 
Toh^U  was  a  homestead,  it  cannot  determine  wliether  ihe  wife  was  a  necesnary  parly  to  the  proceed. 
1b^«  to  wl]  the  land  instituted  by  the  sonrdinn  of  the  insane  owner. 

Error  to  Cass. 

0.  W.  Coolidije  and  Jf.  Howell,  for  plaintiffs  and  appellants.  Harsen  D. 
^TOtfA,  for  plaintiff. 

Marston,  J.  Plaintiffs  brought  ejectment  to  recover  the  N.  J  of  E.  J  of  S. 
W.  \;  the  S.  J  of  E.  J  of  S.  ^^\  J.  and  the  undivided  J  of  S.  J  of  E.  J  of  S.  W. 
1  of  section  32,  township  7  8.,  range  15  W.  The  cause  was  tried  and  a  lind- 
^li^  of  facts  made  by  the  court.  The  material  question  upon  this  record  is 
wliether  the  premises  or  any  part  thereof,  were  the  homestead  of  George  F. 
'ianhier  during  his  life-time.  Tlie  court  found  as  facts,  that  previous  to  the 
}wii  1857  George  F.  Gardner  became  the  owner  in  fee  of  the  premises  dt>- 
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scribed  in  the  plaintiffs*  declaration;  that  at  the  time  Gardner  became  in- 
sane in  August,  1857,  he  was  occupying  the  premises  with  his  family,  his 
wife  and  two  minor  children,  the  latter  the  plaintiffs  in  this  case;  that  there 
was  about  60  acres  cleared  on  the  80;  "that  the  home  occupied  by  the  family 
was  partly  situated  on  the  north  40  and  part  on  land  not  mentioned  in  the 
declaration  formerly  owned  by  Grardner.*' 

Under  this  finding  it  is  utterly  impossible  to  ascertain  any  particular  40 
acres  of  land  constituting  a  homestead.  These  lands  were  sold  in  January, 
1858,  at  a  guardian's  sale  and  the  defendant  claims  title  thereto  thereunder. 
The  claim  made  is  that  the  homestead  could  not  be  sold  in  this  way,  upon  the 
petition  of  the  guardian  of  the  insane  person,  unless  the  wife  of  Gardner 
joined  in  the  conveyance. 

The  court  not  having  found  a  homestead  existing  at  that  time,  nor  facts 
from  which  any  particular  part  of  the  premises  in  dispute  can  be  designated 
as  constituting  the  homestead  of  Gardner,  the  plaintiffs  in  this  case  must  fall 
and  we  need  not  pass  upon  the  other  questions  raised  in  the  case. 

The  judgment  must  be  affirmed  with  costs. 

(The  other  justices  concurred.) 


DoTTON  u.  Albion  Common  Counoil. 
Filed  February  27, 1883, 

Where  a  party  has  been  Injared  by  reason  of  a  defect  in  a  sidewalk.  It  Is  not  necessary  thAt  there 
should  be  evidence  that  the  authorities  had  express  notice  of  the  condition  of  the  walk.  If  tliere  ex. 
isted  a  state  of  facts  with  which  ignorance  was  not  compatible  except  upon  the  assamptlon  of  fail- 
ure to  exercise  reasonable  official  care,  then  there  is  sufficient  ground  for  presuming  notice. 

In  this  case  It  U  not  posisible  to  sny  that  the  Jury  might  not  have  found  the  evidence  on  the  snbject 
sufficient  to  necessitate  a  presumption  of  notice  at  such  a  date  as  to  have  allowed  ample  time  and  op. 
portunity  for  the  execution  of  necessary  repairs  to  the  walk,  and  the  direction  of  the  court  to  th«> 
jury  to  find  for  the  defendant  on  the  theory  that  no  notice  had  been  shown,  web  an  error  for  which  tbe 
judgment  must  be  revered. 

In  such  a  case  the  question  of  reasonable  time  and  opportunity  to  make  repairs  is  so  intimately  if 
not  inseparably  connected  with  the  question  of  notice  that  it  should  be  left  to  the  Jury. 

EiTor  to  Calhoun. 

Rien2i  Loud,  for  plaintiff  and  appellant.     A,  if.  Culver,  for  defendant. 

Graves,  C.  J.  A  member  of  the  plaintiff's  family  was  suddenly  taken  ill 
and  she  ran  to  call  in  a  neighbor.  It  was  in  the  evening  of  the  fifteenth 
of  April,  1880,  and  about  9  o'clock. 

The  night  was  quite  dark  and  as  she  was  hastening  on  her  errand  she  steppeil 
down  through  a  gap  in  the  cross-walk  where  several  planks  were  missing 
and  was  thrown  down  and  injured.  She  instituted  this  suit  to  recover  dam- 
ages. 

The  cause  of  action  was  laid  in  two  counts;  but  the  fault  imputed  was  to 
the  effect  substantially  that  the  walk  became  broken  and  disordered  and  nut 
reasonably  safe  and  that  the  defendants  had  notice  thereof;  and  althougli 
they  subsequently  had  reasonable  time  and  opportunity  to  put  the  walk  in 
proper  condition  they  yet  failed  in  their  duty  therein  and  negligently  allowed 
said  condition  to  continue. 

When  the  plaintiff  closed  her  evidence  and  rested  the  court  on  the  motion 
of  defendant's  counsel  took  the  case  from  the  jury  and  ordered  a  verdict  ft)r 
the  defendants. 

In  making  this  ruling  the  court  proceeded  on  the  ground  that  there  was  no 
evidence  that  the  opening  into  which  the  plaintiff  stepped  had  been  there 
even  for  an  hour  and  no  evidence  that  defendant  had  notice  of  its  existence 
until  the  injuiy  had  occurred,  and  no  evidence  and  no  warrant  for  claiininir 
that  they  were  given  the  least  time  or  opportunity  between  the  happening  ot 
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tiie  displiicement  and  the  plaintiff*s  fall  to  remedy  the  defect.  We  think  this 
view  was  too  narrow  and  that  very  material  considerations  were  excluded  by 
it.  It  made  the  whole  case  turn  on  the  naked  effect  of  the  one  derangement 
wbolly  isolated  from  all  others,  and  from  all  reference  to  the  admitted  gener- 
ally bad  condition  of  the  way.  Had  this  particular  occasion  marked  the  first 
and  only  appearance  of  a  gap  and  no  other  difficulty  with  the  walk  had  pre- 
viously existed,  the  conclusion  of  the  circuit  judge  would  have  been  correct. 
But  it  was  not  so,  and  the  duty  of  the  defendants  and  the  right  of  the  plain- 
tiff could  only  be  settled  by  attending  to  all  the  circumstances. 

There  was  evidence  that  the  walk  had  become  seriously  out  of  order  and 
tottering  several  weeks  prior  to  the  plaintilTs  injury  and  was  liable  thereby 
to  be  more  or  less  out  of  place  and  unsafe  through  accident  and  also  by  de- 
sign. 

It  was  shown  that  a  day  or  two  before  her  fall  the  plaintiff  passed  the  place 
and  that  one  plank  was  then  missing;  and  there  was  evidence  also  that  the 
same  section  which  was  open  at  the  time  she  was  injured  had  been  opened 
several  times  previously,  and  the  facts  justified  an  inference  that  there  was  a 
olose  connection  between  these  displacements  and. the  intrinsically  bad  condi- 
tion of  the  way,  and  it  was  not  going  far  to  consider  that  such  of  the  derange- 
ments as  were  made  purposely  were  most  likely  prompted  by  annoyance  from 
the  uncomfortable  and  treacherous  condition  of  the  walk;  and  however  im- 
proper such  acts  were  in  themselves  they  were  not  improbably  a  rough  mode 
of  fault-finding  and  remonstrance,  and  it  is  not  to  be  assumed  that  the  plank 
would  have  been  put  out  of  place  at  all,  if  the  walk  had  been  reasonably  re- 
paired. 

If  negligence  had  begotten  lawlessness  it  was  no  reason  for  continuing  tiie 
negligence  or  excusing  it.  If  the  defendants  were  chargeable  with  notice  of 
the  vicious  state  of  the  walk — if  they  knew  or  should  have  known  that  it  was 
l')ose  and  untrustworthy  and  had  been  once  or  twice  upset  and  was  liable  to 
further  disturbance  in  that  direction — it  was  their  duty  to  proceed  with  reaso>i- 
ahle  celerity  and  make  the  necessary  repairs  or  improvement  and  at  the  same 
time  put  the  way  In  a  proper  state  for  use  and  remove  those  offensive  con- 
ditions which  were  provoking  on  being  made  a  pretext  for  disturbing  it. 

The  law  required  of  the  defendants,  that  having  reasonable  time  and  oppor- 
tunity they  should  at  all  times  keep  this  cross-walk  in  such  state  of  repair  as 
t()  be  reasonably  safe  and  convenient  for  public  travel,  and  this  duty  was  just 
as  imperative  in  the  case  of  defects  originating  in  individual  misconduct  as 
in  the  case  of  defects  resulting  from  wear  or  decay.  In  either  case  what  is 
needed  for  the  public  safety  and  convenience  is  precisely  the  same,  and  all 
iwrsons  who  have  committed  no  fault  and  have  exercised  proper  care  may 
insist  upon  the  obligation  no  matter  by  what  means  the  objectionable  condi- 
tion has  been  brought  about. 

Did  the  defendants  actually  or  presumably  obtain  notice  that  the  walk  was 
I'wse  and  out  of  order  and  that  the  occasion  was  being  used  for  dangerously 
tampering  with  it,  and  was  there  reasonable  time  and  opportunity  thereafter 
to  put  it  in  proper  condition  before  the  accident?  As  already  intimated  this 
was  the  question,  and  the  opinion  entertained  is  that  there  was  evidence  upon 
it  for  the  judgment  of  the  jury. 

It  was  not  necessary  that  there  should  be  express  notice.  If  there  existed 
a  state  of  facts  with  which  ignorance  was  not  compatible  except  upon  an  as- 
sumption of  failure  to  exercise  reasonable  oOicial  care,  then  there  was  sufii- 
oient  ground  for  presuming  notice. 

Besides  the  several  circumstances  which  have  been  referred  to  and  others 
which  appear  in  the  record  there  is  the  further  fact  which  stands  unquestioned 
that  the  street  commissioner  actually  resided  in  plain  ."sight  of  this  cross- 
walk. It  is  not  possible  to  say  that  the  jury  might  not  have  found  the  evi- 
dence on  the  subject  sufficient  to  necessitate  a  presumption  of  notice,  and  of 
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notice  at  such  a  date  as  to  have  allowed  ample  time  and  opportunity  for  the 
execution  of  the  necessary  repairs.  Dewey  v.  Detroit,  15  Mioh.  307 ;  Uequa  v. 
Rochester,  45  N.  Y.  127;  Johnson  v.  MUvxmkee,  46  Wis.  568;  [S.  C.  1  N.  W. 
Rep.  187 ;]  Colby  v.  Inhabitants  of  Westbrook,  57  Me.  181 ;  Hotoe  v.  Plainfield. 
41  N.  H.  135;  Prindle  v.  Fletcher,  39  Vt.  255;  Manchester  v.  Hartford,  30 
Gonn.  118;  Donaldson  v.  City  of  Boston,  16  Gray,  508;  O'Nea  v.  New  Orleans. 
30  La.  Ann.  220. 

The  question  of  reasonable  time  and  opportunity  to  make  the  repairs  was 
intimately  if  not  inseparably  connected  with  the  question  of  notice,  and  under 
the  circumstances  was  also  for*the  jury.  Druse  v.  Wheeler,  26  Mich.  189: 
Hall  V.  City  of  Lowell,  10  Gush.  260. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

(The  other  justices  concurred.^ 


O'Neil  v.  City  of  Detroit. 
Filed  February  27,  1883. 

What  Is  to  be  considered  a  sidewalk  and  what  a  crosiuwalk  having  received  a  settled  consiractfoB 
by  the  practice  of  the  city  authorities  of  Detroit  In  levying  sidewalk  rates,  and  repairing  the  owners 
of  property  to  keep  certain  parts  of  their  walks  in  repair,  this  constractfon  will  be  followed  in  an  action 
against  the  city  for  an  injury  cansed  by  a  defect  in  an  alleged  cross-walk,  in  determining  Its  liability 
therefor. 

Error  to  superior  court  of  Detroit. 

Conely,  Maybury  i&  Lucking,  for  plaintiff.  Heniy  M,  Duffleld,  tor  defend- 
ant and  appellant. 

CooLEY,  J.  The  city  of  Detroit  brings  error  in  this  case  upon  a  judgment 
•  entered  in  favor  of  the  plaintiff  for  a  personal  injury  suffered  by  her  in  pass- 
ing along  one  of  its  streets.  The  place  of  injury  was  at  the  intei-section  of 
Labrosse  street  with  Trumbull  avenue,  a  little  outside  the  line  which  bounds 
lots  on  Labrosse  street,  extended  across  the  avenue.  The  place  of  injury  was 
on  the  walk  for  foot  passengers,  and  the  injury  was  occasioned  by  a  defect 
which  had  existed  for  some  time,  but  of  which  the  plaintiff  was  unaware. 
Xo  negligence  is  attributed  to  the  phtintiff,  and  the  principal  question  made 
on  the  trial  was,  whether  for  an  injury  occasioned  by  a  defect  in  the  street  at 
the  place  where  this  occurred  the  city  was  liable  uuder  the  statute. 

The  principal  contention  appears  to  have  been  over  the  question  whetlier 
the  defective  place  was  to  be  considered  a  part  of  the  sidewalk  or  a  part  of 
the  cross-walk.  It  is  seen  that  it  was  within  the  bounds  of  Labrosse  street  and 
that  it  was  upon  that  part  of  the  street  which  is  appropriated  to  and  prepared 
for  the  use  of  foot  passengers.  It  was  also  on  the  line  for  the  crossing  of 
foot  passengers  on  the  northerly  side  of  Trumbull  avenue.  If  the  whole 
crossing  of  the  avenue  from  boundary  to  boundary  of  Labrosse  street  is  .to  be 
deemed  cross-walk,  then  the  defect  which  caused  the  injury  was  in  the  cross- 
walk, but  if  the  cross-walk  is  deemed  to  extend  to  the  line  of  the  sidewalk 
only  then  the  defect  was  in  the  sidewalk. 

The  importance  of  this  contention  will  appear  when  it  is  known  that  the 
city  is  responsible  for  injuries  occasioned  by  defects  in  the  carriages-way  or 
street  proper,  and  in  the  cross-walks,  but  not  for  those  occasioned  by  defects 
in  the  sidewalks.  Pub.  Acts  1879,  p.  228;  Detroit  v.  Putnam,  45  Mich.  26;^>; 
|S.  C.  7  N.  W.  Kep.  815.]  Why  this  difference  in  liability  was  established  by 
statute  is  matter  of  conjecture,  but  we  have  supposed  one  reason  to  be  that 
the  expense  of  keeping  the  streets  proper  and  cross-walks  in  repair,  is  imposed 
upon  the  city,  which  is  fully  empowered  to  raise  funds  for  the  purpose,  so 
tliat  the  neglect,  if  there  be  one,  is  the  neglect  of  the  city  itself.  On  the  other 
hand  the  expense  of  constructing  and  repairing  sidewalks  is  not  usually  im- 
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nosed  on  the  general  fund,  bat  is  made  a  charge  against  the  owners  of  abut- 
iii:i<  property;  and  the  neglect,  if  there  be  any,  is  indiyidual.  Detroit  v.  Put- 
itrui,  supra.  If  this  is  really  the  reason  for  the  distinction,  there  is  much 
;,^iAl  sense  in  it.  It  charges  the  city  with  tiio  consequences  of  defects  only 
when  the  duty  of  repair  is  municipal. 

What  is  to  be  deemed  sidewalk  and  what  cross-walk,  the  statute  does  not 
determine,  bat  the  practice  of  the  city  authorities  in  levying  sidewalk  rates 
appears  to  have  settled  a  construction.  The  walk  in  front  of  a  man's  lot,  so 
far  as  the  lot  extends,  but  no  further,  is  deemed  his  sidewalk,  and  is  required 
to  be  made  and  repaired  by  him ;  and  if  the  lot  be  a  corner  lot,  he  builds  and 
iceeps  in  repair  the  walk  on  the  side  so  far  as  the  lot  extends  and  no  further. 
Then  from  the  end  of  these  walks  across  the  street  for  its  whole  \\U\fh  tlie 
trlly constructs  the  passage-way,  and  it  does  so  under  the  authority  (tii./enca 
ij[H>n  it  to  construct  cross-walks.  The  cross-walks  are  thus  seen  to  extend  loj- 
tfhe  whole  distance  between  the  extended  boundary  lines  of  the  inttr.s  vling 
iftreets,  while  the  sidewalks  stop  at  such  boundary  lines,  meeting  the  cross- 
walks there. 

If  this  practice  of  the  city  authorities  is  to  be  deemed  a  construction  of  the 
terms  **  cross- walks  "  and  **  sidewalks  "  for  the  purpose  of  this  action,  the  city 
IS  liable  for  this  injuiy.  We  are  aware  of  no  reason  to  preclude  its  being  so 
regarded.  We  aie  inclined  to  think  the  construction  a  reasonable  one,  but  it 
is  certainly  not  plainly  erroneous,  and  we  are  not  inclined  to  question  it.  We 
therefore  agree  with  the  trial  judge  that  the  city  is  liable. 

Counsel  for  the  city  ask  a  reversal  of  the  judgment  because  it  was  not  shown 
that  the  claim  for  compensation  had  been  presented  to  the  common  council 
before  suit  was  instituted  against  the  city  as  the  city  charter,  c.  10,  §  25,  re- 
^fuires.  Detroit  v.  Michigan  Paving  Co,  88  Mich.  358.  But  as  it  does  not  ap- 
pear by  the  record  that  any  such  question  was  made  in  the  trial  court  it  is 
■at  open  here. 

We  do  not  discover  in  the  record  anything  further  which  requires  comment 
and  the  Judgment  most  be  affirmed  with  costs. 

(Th«  other  justices  concurred.) 


Bbazee  v.  Bryant.  .' 

riled  February  27,  1883. 

la  tUs  sUte  a  tale  of  property  on  Sunday  }8  absolutely  void,  and  the  contract  of  sale  can  neither  be 
ael  op  as  a  basis  of  an  action  or  as  a  ground  of  defense.  Each  party  is  entitled  to  demand  and  re- 
ower  wtiat  be  baa  dellTered  or  paid  under  the  contract. 

8«eh  a  trade  mleht  be  made  good  on  a  subsequent  week-day,  but  It  would  require  for  the  purpose 
^aeb  acta  of  the  parties  as  would  show  that  their  minds  concurred  in  a  contract  at  a  time  when  it 
was  legaUy  corapeteat  for  them  to  make  one;  and  mere  delay  on  the  part  of  either  in  taking  steps  to 
recover  bis  property  would  not  be  sufficient  for  the  purpose.  With  the  property  and.the  money  In 
tte  hands  of  a  party,  not  the  owner,  a  new  contract  must  be  made  out,  as  it  must  have  been  if  there 
ted  been  no  futile  attempt  to  trade  whatever. 

la  an  action  to  recover  the  moooy  paid  for  a  horse  on  Sunday,  after  it  has  been  returned  as  not  being 
vbst  the  seller  repreaented  it  to  be,  the  warranty  and  the  breach  thereof  are  of  no  legal  importance 
vbaiever ;  and  If,  while  the  liorse  was  in  his  hands,  the  plaintiff  misused  it,  or  failed  to  observe  any 
•toiy  impUed  flrom  his  assuming  the  position  of  bailee,  the  defendant  will  be  entitled  to  hi8  appro- 
^riate  lemedy,  but  be  cannot  make  such  right  of  action  a  defense  to  an  action  for  money  had  and  re. 
feived,  either  as  a  set-off  or  by  way  of  recoupment. 

Error,  to  Lenawee. 

Bean  <fr  Underwood,  for  plaintiff.  L.  H.  Salsbury  and  Millard,  Weaver  A 
Weaner^  for  defendant  and  appellant. 

CoouETy  J.  Plaintiff  sues  to  recover  8160  paid  by  him  to  the  defendant 
for  ft  boree.  The  horse  was  sold  and  delivered  and  the  money  paid  on  a  Sun- 
vas— 4  (no.  ii) 
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(lay.  The  plaintiff  kept  the  horae  some  six  or  eight  weeks,  and  then  returned 
it,  saying  it  Wiis  not  what  the  defendant  had  re<*om mended  it  to  be,  and  de- 
manded the  return  of  his  money.  The  defendant  refused  to  repay  the  money, 
and  this  suit  was  instituted. 

On  the  trial  the  parties  ai)pear  to  have  gone  into  evidence  respecting  a  war- 
ranty of  the  soundness  of  the  horse,  and  whether  the  warranty  was  broken. 
The  plaintiff  claimed  that  the  horse  manifested  symptoms  of  disease  ahnost 
immediately  on  his  taking  possession,  and  that  he  was  unable  to  cure  him  by 
proper  remedies.  The  defendant  controverted  this  evidence,  and  claimetl  that  ^ 
the  horse  was  not  properly  treated  or  cared  for.  AVhen  the  case  went  to  th« 
jury,  the  defendant  submitted  the  following  requests  for  instructions,  all  of  / 
which  were  refused;  ^ 

"(1)  This  is  an  action  to  recover  back  I^KK).  paid  by  the  plaintiff  to  the  d<*- 
fendant  for  a  horse,  on  the  sole  ground  that  the  purchase  being  made  on  Sun- 
day was  void. 

**(2)  Although  a  contract  like  this,  being  made  on  Sunday,  is  void,  it  wouhl 
not  follow  that  a  party  paying  money  upon  it  can  under  all  circumstaTic-es 
recover  it  back.  Both  parties  being  alike  at  fault  in  respect  to  the  violation 
of  the  law,  neither  one  has  any  claim  to  the  aid  of  the  courts,  and  the  courts 
will  usually  leave  the  parties  in  the  situation  in  which  they  have  plaee<l  them- 
selves, except  where  considerations  of  i)ublic  policy,  or  of  preventing  fraud, 
induce  them  to  interfere. 

**(JJ)  The  plaintiff  cannot  recover  in  this  case  on  the  ground  of  any  breiicU 
of  warranty  or  false  representations  of  the  defendant  in  respect  to  the  hoi*s<\ 
Nothing  of  that  kind  is  alleged  in  the  plaintiff's  declaration,  and  the  defend- 
ant is  not  called  on  to  defend  against  any  such  claim,  and  the  same  shouhri 
be  left  out  of  the  question,  not  being  within  the  issue  which  you  are  callei!  ^ 
to  try. 

**(4)  Although  the  plaintiff  might  be  entitled  to  recover  back  the  money, 
paid  by  him  for  the  horse,  provided  he,  within  a  reasonable  time,  returned  or 
tendered  back  the  horse,  and  placed  the  defendant  substantially  in  the  same 
L'ondition  he  was  in  before  the  trade  was  made,  yet  he  would  not  l:)e  entitlni 
to  recover  if  the  horse,  when  returned,  was  of  materially  less  value  than  when 
he  took  him. 

**(5)  If  the  phiintiff,  at  the  time  he  took  the  horse  from  the  defendant's 
premises,  knew  tlie  horse  was  ailing,  and  neglected  to  give  him  proper  medi- 
cal treatment,  and  in  consequence  the  horse  suffered  injury,  and  was  materi- 
ally less  valuable  when  he  offered  him  back  than  when  he  took  him,  he  is  not 
entitled  to  recover. 

"(6)  If  the  horse  was  ailing  at  the  time  the  plaintiff  took  him,  but  might 
then  by  proper  care  and  treatment  have  l>een  soon  cured,  but  by  reason  <>f 
neglect  and  improper  treatment  on  the  part  of  the  plaintiff  before  he  returne<l 
him,  he  became  incurable  or  less  likely  to  recover,  and  materially  less  valuable 
in  consequence,  the  plaintiff  cannot  recover. 

"(7)  If  the  plaintiff,  instead  of  returning  the  horse  promptly,  kept  him  for 
an  unreasonable  time,  and  he  in  the  mean  time  from  any  cause,  without  the 
fault  of  the  defendant,  became  materially  worse  and  deteriorated  in  value,  ami 
was  so  at  the  time  he  offered  him  back,  the  plaintiff  cannot  recover." 

Thereupon  the  circuit  judge,  of  his  own  motion,  instructed  the  said  jury  as 
follows : 

"This  suit  is  not  brought  to  recover  damages  for  any  breach  of  wan-anly. 
fraud,  or  deceit  in  the  sale  of  the  horse  in  question.  But  it  is  brought  ]>y  tlio 
]»laintiff  to  recover  back  8160  paid  by  him  to  the  defendant  for  the  horse  on 
the  ground  that  the  purchase  or  bargain  being  made  on  Sunday  was  void. 

"  The  law  prohibits  the  transaction  of  such  business  or  dealings  as  this  on 
Sunday,  consequently  Brazee  never  accjuired  any  title  or  owuf^i-ship  to  the 
horse  bv  means  of  that  Sunday  transaction,  but  the  horse  was  then  and  h:ts 
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alwajrs  since  remained  Bryant's  property  the  same  as  if  that  Sunday  bargain 
had  never  been  made. 

**This  Sunday  transaction  left  these  parties  standing  towards  each  other 
the  same  as  they  would  if  Brazee,  wisliing  to  purchase  tlie  horse,  iiad  depos- 
ited the  price,  S160,  with  Bryant,  who  at  tiie  same  time  let  Brazee  take  the 
horse  on  trial,  to  keep  and  use  for  such  reasonable  length  of  time  as  he  might 
ilesire,  to  see  if  it  Wiis  such  a  horse  as  he  wished  to  purchase,  but  reserving 
to  Bryant  the  right  at  any  time  to  offer  back  the  money  and  call  for  his  horse, 
\  and  reserving  the  like  right  to  Brazee  to  return  the  hoi'se  and  demand  his 
\    money  whenever  he  saw  fit. 

vV  *•  If  Bryant  delivered  this  horse  to  Brazee  without  any  directions  as  to  how 
i  \t  should  be  treated  and  used,  or  as  to  how  long  he  miglit  keep  him.  he  thereby 
^  confided  it  to  Brazee's  judgment,  prudence  and  discretion  ivs  to  how  it  should 
^  be  kept,  treated,  fed  and  used.  And  if  while  Brazee  had  charge  ot  said  horse 
^  he  did  in  good  faitli  treat,  use  «ind  care  for  it  with  such  skill  and  c*ire  as  in 
his  judgment  and  discretion  was  necessary,  proper  and  prudent  under  the 
•rircamstances,  the  defendant  cannot  complain  that  it  was  not  properly  treated 
or  cared  for,  and  he  cannot  complain  of  the  length  of  time  Brazee  kept  the 
horse,  if  he  returned  him  within  a  reasonable  time  after  he  found  he  wtis  not 
^  such  a  horse  as  he  wanted. 
1  V  *'I^»  however,  the  horse  wfis  ailing  at  the  time  the  plaintiff  took  him,  but 
\  might  then  by  proper  care  and  treatment  liave  been  soon  cured,  and  if  plain- 
\  Tiff  knew  of  such  ailment  and  the  nature  of  it,  and  that  it  might  be  thus 
iMired,  but  knowingly  allowed  the  horse  by  neglect  and  improper  treatment 
Vj   on  his  part  to  become  incurable,  and  thereby  worthless,  he  cannot  recover. 

V  *'Ti  Bryant,  when  he  let  the  horse  go,  knew  of  any  disease  or  ailment  about 

V  the  horse,  and  did  not  disclose  it  to  Brazee,  he  cannot  be  heard  to  complain 
%^  that  Brazee  did  not  discover  it  earlier,  or  in  time,  so  that  treatment  might 

have  saved  the  hoi-se. 
^  "  If,  while  Brazee  had  possession  of  the  horse,  he  used,  fed,  cared  for  and 
V\  treated  it  with  such  care  and  skill  as  in  his  judgment  and  discretion  he  be- 
C.  !ieved  to  be  necessary  and  proper  under  the  circumstances,  and  such  Jis  a 
v\  prudent  and  careful  man  would  of  his  own  horse  under  like  circumstances, 
^  and  was  guilty  of  no  neglect  in  treating  the  horse,  or  of  any  abuse  or  ill-use 
>  of  it,  he  would  not  be  responsible  for  any  loss  or  depreciation  in  value  resnlt- 
V  ing  to  the  horse  from  any  disease  which  it  had  or  which  it  contracted  without 
»  ids  fault  and  he  would  be  entitled  to  recover  back  his  money  upon  demaii^f- 
/^  lug  it,  after  returning  or  offering  to  return  the  horse,  together  with  interest 
\  from  the  time  of  the  demand." 
^     The  Jury  under  these  instructions  returned  a  verdict  for  the  plaintiff. 

It  will  be  perceived  that  a  portion  of  the  defendant's  requests  were  om- 
T>odied  by  the  judge  in  the  instructions  given.  Tlie  portion  not  embodied  in 
The  instructions  appear  to  assume  that  the  plaintiff,  by  receiving  the  Iiorse 
from  defendant,  <issumed  in  respect  thereto  certain  duties,  and  that  a  fjiiliiro 
to  perform  these  would  deprive  him  of  his  right  to  recover  his  money,  or  eii- 
Title  defendant  to  a  reduction  in  the  amount  claimed.  This  view  was  rejected 
hy  the  circuit  judge;  and  whether  rightfully  is  the  principal  question  here. 

It  was  decided  in  Tucker  v.  Mowry,  12  Mich,  378,  that  under  the  statutes  of 
this  state  a  sale  of  property  made  on  Sunday  was  absolutely  void,  and  that  the 
contract  of  sale  could  neither  be  set  up  as  a  basis  of  an  action  or  as  a  ground 
«»f  defense.  Each  party  was  therefore  entitled  to  demand  and  recover  what 
he  hsid  delivered  or  paid  under  the  contract.  This  follows  from  the  absolute 
}»rohibition  of  business  and  labor  on  that  day,  when  it  is  not  work  of  neces- 
sity or  charity.  Benedict  v.  Baahelder,  24  Midi.  425 ;  Allen  v.  Duffy,  43  Mich. 
1.  Such  a  trade  might  no  doubt  be  made  good  on  a  subsequent  week-day;  but 
:t  would  recjuire  for  the  purpose  such  acts  of  the  parties  as  would  show  tliat 
ttieir  minds  concurred  in  a  conti-act  at  a  time  when  it  was  legally  competent 
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for  them  to  make  0:1?.  Winchell  v.  Corey ^  115  Mass.  .560.  But  mere. delay 
oil  the  part  of  either  in  taking  ste:3  to  recover  his  property  would  not  be  suf- 
ficient for  the  purpose.  Winjieldw,  Dodge,  45  Mich.  355;  [S.  C.  7  X.  W.  Rei-. 
iXH5.'|  With  the  horse  and  the  money  respectively  in  the  hands  of  a  party  not 
the  owner,  a  new  contnict  must  be  made  out,  as  it  must  have  been  if  there  luul 
been  no  futile  attempt  to  trade  whatever. 

Possibly  tliere  may  have  been  in  this  case  some  circumstances  to  be  put  to 
tiie  jury  as  evidence  to  show  a  sjile  subsequent  to  the  Sunday  trade;  buc 
the  defendant  did  not  go  to  the  jury  on  any  such  theory.  He  treated  the  case 
ns  one  of  attempted  rescission  of  a  conti-act,  and  raised  the  question  of  unrea- 
sonable delay  and  of  improper  treatment  as  barring  the  right  or  entitling  th^^ 
defendant  to  damages.  But  the  judge  correctly  instructed  the  jury  that  there 
was  no  contract  in  the  case,  and  tlierefore  nothing  to  rescind  and  nothing  to 
constitute  a  basis  for  recoupment.  And  this  instruction  rendered  wholly 
immaterial  a  very  large  proportion  of  the  evidence  and  the  judge's  rulings 
upon  it.  The  warranty  and  the  breach  were  of  no  legal  importance  what- 
ever. 

The  proposition  that  the  parties,  being  equally  in  the  wrong,  will  be  left  by 
the  law  where  they  have  voluntarily  phiced  themselves,  is  sufficiently  answered 
in  what  is  said  in  the  case  of  Tttcker  v.  Mowi-y,  If  plaintiff  while  the  horse 
was  in  his  hands  misused  it,  or  failal  to  observe  any  duty  implied  from  his 
assuming  the  position  of  bailee,  the  defendant  will  be  entitled  to  his  appro- 
priate remedy.  But  no  right  of  a(3tion  for  such  misconduct  or  neglect  could 
be  made  use  of  as  a  defense  to  an  action  for  money  had  and  received.  The 
damages  could  not,  from  their  unliquidated  nature,  be  applied  by  way  of  set- 
off; and  to  recoupment  there  would  be  the  equally  insuperable  objection 
that  the  damages  do  not  arise  out  of  any  contract  which  the  plaintiff  is  seek- 
ing a  recovery  upon.     Ward  v.  Fellers,  3  Mich.  1 ;  Molby  v.  Johnson^  17  Mich. 

The  judgment  must  be  affirmed  with  costs. 
(The  other  justices  concurred.) 


Hill  t?.  Webber  and  another. 
Filed  February  27, 1883. 

Where,  In  an  action  of  replevin,  an  insne  of  Tact  has  been  joined,  bat  the  ease  has  not  been  noMce<t 
for  trial,  an  nffid.ivit  and  motion  for  Jadgment  by  defendant,  as  in  case  of  nonsuit,  that  was  not  serve*! 
nntil  three  days  after  the  entry  thereof  In  the  special  motion-book,  and  without  four  days*  notice  Ut 
plaintiff  thereof,  will  not  entitle  the  defendant  to  n  Jadgment. 

A  valuation  of  the  property  and  a  final  judi^ment  do  not  accompany  the  granting  of  a  motion  fo* 
jadgment  in  an  action  of  replevin,  as  in  case  of  nonsuit,  and  without  a  distinct  notice  t4>  opposite 
party  and  a  hearing.  Such  judement  Is  interlocatory,  and  merely  decides  the  right  of  property,  .inl 
refers  the  ascertainment  of  the  value  to  a  future  inquiry  before  the  court. 

Error  to  Mecosta. 

G.  K.  Grout,  for  plaintiff  and  appellant.  William  0.  Webster,  for  defend- 
ants. 

Graves,  C.  J.  This  was  an  action  of  replevin  in  which  the  property  wiui 
taken  on  the  writ  and  delivered  to  the  plaintiff.  Issue  was  joinecl  July  2H, 
1881,  and  the  first  regular  term  thereafter  was  in  October  of  that  year  and 
the  next  occurred  February  7, 1882.  Both  sides  neglected  noticing  the  cause 
for  trial  for  said  terms  respectively,  and  on  the  fourth  day  of  February,  being 
three  days  in  advance  of  the  opening  of  said  second  term,  the  attorney  for  dcv 
fondants  filed  his  affidavit  with  the  clerk  for  judgment  as  in  case  of  nonsuit, 
and  at  the  same  time  entereii  the  motion  in  the  special  motion-book.  Subse- 
quently and  on  February  7th,  being  the  first  day  of  said  second  term,  the  attor- 
ney for  defendant  served  a  copy  of  his  affidavit  on  the  attorney  for  the  plain- 
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tiff,  together  with  a  notice  that  the  motion  would  be  heard  on  February  10th. 
This  service  on  the  seventh  of  February  was  the  first  and  only  service,  and  it 
was  made  without  any  extension  of  time  by  the  court.  On  the  motion  being 
called  up  at  the  time  specified  the  plaintiff's  attorney  objected  that  it  should 
not  be  entertained  because  the  affidavic  on  which  it  was  based  was  not  served 
!'ntil  three  days  after  the  entry  in  the  special  motion-book,  and  also  for  the 
re;ison  that  there  should  have  been  at  least  four  days*  notice. 

The  court  overruled  the  objection  and  continued  the  motion  until  the  thir- 
teenth of  March.  On  being  called  at  that  time  the  attorney  for  the  plain- 
tiff failed  to  appear  and  defendant's  attorneys  consented  that  it  might  stand 
over  until  the  next  day,  and  just  before  the  close  of  the  forenoon  session  of 
that  day,  being  the  14th,  the  motion  was  again  called  up  and  the  attorneys 
tor  defendants  appeared  but  no  one  appeared  for  the  plaintiff,  and  the  court 
immeiliiitely  granted  it.  At  the  same  time  the  attonieys  for  defendants  filed 
a  written  waiver  of  return  of  the  property  and  submitted  proofs  of  its  value 
and  the  court  instantly  rendered  judgment  in  the  defendant's  favor  for  the 
atnount.  These  prooeiedings  occurred  without  any  other  notice  than  the  notice 
of  motion  served  on  the  seventh  of  February.  March  15, 1882,  the  judgment 
^y  direction  of  the  court  was  formally  entered  up  in  the  journal  for  the  as- 
Hessed  value  of  the  property,  being  SI, 327,  and  the  plaintiff  brought  error. 
The  authority  for  the  proceeding  is  found  in  the  following  provisions :  First,  a 
provision  in  the  replevin  law  in  these  terms :  "After  issue  joined  in  any 
action  of  replevin,  either  party  may  give  notice  of  trial,  and  if  neither  party 
shall  have  noticed  the  cause  for  trial,  the  defendant  may  move  for  judgment 
as  in  case  of  nonsuit,  in  the  same  manner  as  in  personal  actions,"  (Comp. 
Laws,  g  6752 ;)  and,  secoiid^  a  general  provision  for  personal  actions  in  the 
foliowing  words:  **  When  an  issue  of  fact  shall  be  joined  in  any  cause, 
:tiKl  the  plaintiff  shall  neglect  to  bring  such  issue  to  trial,  according  to  the 
4'4>urse  and  practice  of  the  court,  such  court,  on  the  application  of  the  defend- 
ant, may  give  the  like  judgment  for  the  defendant  as  in  cases  of  nonsuit,  or 
inav,  upon  just  terms,  allow  a  further  time  for  the  trial  of  such  issue."  Comp. 
I^ws,  §  6036. 

The  ground  of  these  applications  for  judgment  as  in  case  of  nonsuit  is  that 
ihe  plaintiff  has  unreasonably  delayed  to  bring  on  a  trial  and  the  purpose  is 
either  to  speed  the  cause  or  relieve  the  defendant  by  giving  him  a  judgment 
of  the  same  effect  as  one  upon  a  nonsuit.  But  in<asmuch  as  the  latter  pre- 
<-Jude8  in  that  case  an  investigation  of  the  merits,  and  the  mainspring  of  the 
proceeding  is  a  supposed  equity  in  favor  of  the  defendant,  the  remedy  has  al- 
ways been  subject  to  very  strict  practice. 

The  defendant  must  not  only  make  out  a  complete  case  within  the  reason 
f>n  whicli  the  application  rests  and  in  accordance  with  the  actuating  prin- 
ciples, but  he  must  proceed  in  critical  conformity  to  the  rules  and  practice 
of  the  court.     Tidd,  822  et  seq, ;  Graham,  P.  Ch.  15;  1  Burrill,  420. 

Now  according  to  the  rules  of  court  all  special  motions  except  motions  for 
:t  continuance  must  be  entered  in  the  special  motion-book:  and  the  affidavits 
.ind  other  papers  on  which  the  motions  are  founded  must  be  filed  at  the  time 
of  entering  the  motions,  and  copies  thereof  must  be  served  on  the  attorney  of 
the  opposite  party  on  or  before  the  day  of  entering  such  motions  unless  fur- 
ther time  is  granted.    Rules  28,  29. 

The  defendant's  motion  for  judgment  was  within  these  provisions  and  no 
<^lher  mode  existed  for  bringing  it  on.  No  doubt  the  plaintiff  might  have 
waivetl  ob^ervance  of  this  requirement,  but  he  did  not.  It  was  his  right  to 
insist  i>n  strict  compliance  and  he  did  so.  He  objected  that  copies  of  the 
papers  were  not  served  on  or  before  the  day  of  entering  the  motion  and  the 
objection  was  a  valid  one. 

The  attempt  to  uphold  the  regularity  of  the  motion  on  an  assumption  that 
tue  provision  fixing  the  time  of  service  is  generally  disregarded  is  entirely 
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fallacioiia.  A  practice  so  obviously  astray  from  the  rule  of  court  could  only 
occur  ill  one  case  after  another  as  therein  consented  to,  and  a  course  of  pro- 
ceeding which  rests  in  every  instance  when  tolerated  on  the  consent  of  tho 
parties  and  not  on  the  authority  of  law  cannot  be  allowed  to  govern  where 
such  consent  is  not  merely  wanting  but  is  expressly  withheld.  And  if  it  be- 
a  fact  that  the  plain  requirement  of  the  rule  is  customarily  set  aside  witti  the 
acquiescence  of  counsel  it  cannot  have  any  force  in  a  case  such  as  this,  where 
acquiescence  is  promptly  and  regularly  refused.  Another  defect  though  not 
made  a  ground  of  objection  is  not  unworthy  of  notice.  The  motion  was  pre- 
maturely launched. 

The  right  to  moye  was  considered  as  arising  from  the  plaintiff's  neglect  t<i 
bring  the  action  to  trial  at  either  of  the  two  terms  next  following  the  joining 
of  issue,  and  yet  the  motion  was  commenced  before  the  second  term  had  ar- 
rived. This  wjis  not  regular.  Jackson  v.  Vroman^^  Cow.  392;  Oriffith  v. 
Miller,  7  AVend.  514. 

It  may  not  be  amiss  to  advert  to  another  point.  The  plaintiff  argues  that 
it  was  not  conijietent  to  proceed  to  assess  the  value  and  enter  judgment  foi 
it  with  no  other  notice  than  that  given  for  the  motion;  but  the  defendant's 
reply  that  no  further  notice  is  prescribed,  and  that  in  the  very  nature  of  the 
case  the  inquisition  of  value  and  the  giving  of  linal  judgment  belong  to  the 
subject-matter  of  the  motion.  The  provision  of  the  replevin  law  allowing 
judgment  for  the  value  on  the  waiver  of  a  return,  (Comp.  Laws,  g  ,6758.)  is. 
supposed  by  the  defendants  to  sup^iort  their  contention  on  this  subject.  Jiut 
this  is  a  misUike.  The  provision  authorizes  an  assessment  of  value  on  the* 
trial  or  on  the  jissessment  of  damages  as  the  case  may  be.  Now  where  judg- 
ment is  taken  iis  in  case  of  nonsuit  there  is  no  trial.  It  is  the  failure  to 
bring  on  a  trial  that  gives  the  privilege  to  take  such  a  judgment.  Hence  thiii 
branch  of  the  provision  is  plainly  inapplicable. 

But  this  ])osition  of  the  defendant  is  unsound  in  principle.  It  was  nevei 
intended  that  a  valuation  and  final  judgment  should  accompany  the  granting 
a  motion  for  judgment  as  in  case  of  nonsuit  and  without  any  distinct  notice 
and  hearing.  Such  a  practice  would  not  accord  with  the  customary  methoils 
of  the  law  nor  with  the  ends  of  justice. 

No  doubt  the  statute  is  open  to  the  construction  that  the  value  may  be  re- 
covereil  in  a  judgment  as  in  aise  of  nonsuit;  but  tlie  construction  which  will 
permit  it  can  only  apply  and  operate  by  requiring  that  such  value  shall  be  as- 
certained under  the  same  conditions  as  are  necessary  for  the  assessment  of 
damages.  This  seems  to  be  the  real  sense  of  the  second  branch  of  the  above- 
mentioned  provision.  The  terms  are  not  as  clear  as  they  should  have  been, 
but  the  intent  is  not  very  obscure.  We  have  not  overlooked  the  defendant^' 
argument  that  no  damages  were  claime<l  and  hence  that  there  was  no  possi- 
ble occasion  for  an  Jissessment  of  any.  and  so,  that  no  future  stage  could  ex- 
ist for  which  to  notice  an  assessment  of  value.  This  is  not  very  persuasive. 
If  it  were  sound  it  would  tend  to  show  that  in  such  a  case  no  recovery  at  all 
for  the  value  would  be  practicable,  on  account  of  the  absence  of  provisions  for 
an  inquisition  by  due  course  of  law.  liut  obviously  the  statute  refers,  not  to 
the  act  of  assessing  damages,  but  to  the  stage  or  time  for  assessing  them ;  and 
this  stage  or  time  must  occur  whether  the  defendant  makes  any  claim  for 
damages  or  not. 

It  was  not  supposed  the  defendant  would  be  bound  to  insist  on  damages, 
nor  wiis  it  intended  that  the  plaintilT's  right  to  have  reasonable  time  and  no- 
tice should  depend  on  the  defendant's  election  in  that  matter.  A  defendant. 
may  refuse  to  demand  damage;  but  if  he  does  refuse  and  nevertheless  asks  a 
judgment  for  the  value,  that  value  must  be  Jissessed,  and  the  assessment  must 
be  had  as  though  there  were  damages  to  be  jissessed,  and  the  like  notice  of 
the  assessment  must  be  given.  The  judgment  to  be  entered  on  the  motion 
where  the  defendant  is  entitled  to  the  wliole  value  is  not  a  linal  judgment. 
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It  i»  interlocatory  and  merely  decides  the  right,  and  refers  the  ascertainment 
of  the  value  to  a  future  inquiry  before  the  court.  It  was  once  neeessiiry  in 
iiome  jurisdictions  to  have  a  writ  of  inquiry  awarded,  and  it  may  be  so  still. 
Fnder  the  existing  system  in  this  state  the  law  allows  the  more  direct  and 
easy  method  of  an  inquisition  by  the  court. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  remanded  for 
such  other  and  further  proceedings  as  shall  be  agreeable  to  law. 

(The  other  justices  c<nicurred.) 


E<i<iLi>Tox  V,  Kent  Circuit  Judge. 
Filed  February  27.  1883. 

Mun4»mu9  to  compel  the  court  below  to  nllow  relator,  against  whom  jadgment  had  been  entered 
Qpoo  the  fiiidiogs  of  a  jadffe  that  has  .since  ^one  out  of  office,  to  tile  exceptions  thereto  ,denied,  becaase 
4  tbe  delay  aod  want  of  diligence  on  the  part  of  relator. 

Jfamlamvs. 

Jacob  KUMuiUH.  for  relator.     Godwin  d:  Barle,  for  respondent. 

MAR.<n:ox,  J.  This  is  an  application  for  a  mandamus  commanding  the  re- 
spondent to  enter  an  order  in  a  certain  cause  giving  the  relator  leave  to  file 
»*xception3  to  the  tindiugs  of  the  court  therein.  It  appears  that  an  action  was 
••miniencetl  April  26,  1878,  by  Return  Strong  against  Augustus  D.  Gris- 
woid  and  relator;  that  said  cause  was  tried  at  the  October  term,  1878,  and 
that  on  the  twenty-niuth  day  of  May,  1880,  a  written  tinding  of  the  facts  and 
law  was  tileil  by  the  court,  and  judgment  rendered  thereon  the  same  day 
;igain.st  the  defendants.  The  relator  sliows  that  he  had  no  notice  of  the  filing  of 
siidi  tindiugs  or  rendition  of  judgment  thereon,  until  about  the  eleventh  day 
')( April,  1882,  and  ttiat  he  thereupon  caused  amotion  to  be  made  asking  leave 
lo  make  and  tile  exceptions,  which  was  denied.  The  relator  also  shows  that 
he  had  made  examinations  and  inquiry  and  could  not  learn  that  any  judg< 
ment  had  been  entered,  there  being  no  calendar  entry  thereof,  and  that  he 
was  not  present  iu  court  when  said  judgment  was  rendered. 

The  return  shows  that  the  judge  of  said  circuit  at  the  time  said  cause  was 
'ried  and  judgment  rendered,  ceased  to  hold  that  position  on  the  first  day  of 
January,  1882. 

We  are  of  opinion  that  the  writ  should  not  issue.  In  view  of  the  time  al- 
lowed to  elapse  after  the  judgment  was  rendered,  and  the  change  which  has 
taken  place  in  the  court,  the  relator  has  not  made  such  a  showing  of  diligence 
'm  his  part  as  would  entitle  him  to  the  relief  asked  for. 

It  is  not  often  that  a  cause  is  permitted  to  sleep  so  long  without  inquiry 
^jeing  made  to  ascertain  its  status,  and  although  the  relator  might  not  have 
succeeded  in  ascertaining  the  condition  of  the  cause  by  making  inquiry  in  one 
direction,  still  there  were  other  chaimels  open  to  which  he  ought  to  have  re- 
%rted.    The  writ  must  be  denied  with  costs. 

(The  other  justices  concurred.) 


Marshall  v.  Brown. 
Filed  February  27,  1883. 

It  if  not  a  Talfd  objection  to  the  tettimony  of  a  medical  expert  that  he  haa  bat  little  knowledge  on 
^te  nbjeet  apon  which  he  in  examined  except  that  derived  from  boolKS,  as  ho  is  entitled  to  speak 
ttoiathe  accepted  facta  of  medical  i^cience. 

It  is  aot  proper,  on  cro«s.exa  mi  nation,  to  ask  a  medical  expert  if  he  is  acqnainted  with  a  certain 
^ook,  and,  callins  hi*  attention  to  n  certain  paragraph,  nsk  a  question  in  the  language  of  the  book, 
»Bd  that  indirectly  tntrocluce  such  passage  in  evidence. 
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# 

Error  to  Kent. 

/.  W.  &  (K  C,  Ransom,  for  plaintiff.  Hughes,  O'Brien  &  Smiley,  for  de- 
fendant and  ajipellant. 

Coo  LEY,  J.  This  case  comes  before  us  for  the  second  time;  the  first  ver- 
dict having  been  set  aside  on  exceptions  and  a  new  trial  ordered.  See  4f 
Mich.  576;  [S.  C.  11  N.  W.  Rep.  392.)  On  the  second  trial  the  plaintiff  agaim 
recovered.  The  action  is  for  a  negligent  injui-y.  The  defendant  is  a  druggist 
of  the  city  of  Grand  Kapids.  The  plaintiff  called  for  Epsora  salts  at  hfs  store 
and  a  clerk  delivered  instead  suphate  of  zinc,  from  the  taking  of  which  be- 
fore she  discovered  the  error,  the  plaintiff  claims  to  have  been  seriously  and 
permanently  injured.  To  show  the  effects  of  sulphate  of  zinc  on  the  system  ex- 
perts were  called,  but  they  seem  to  have  very  little  knowledge  on  the  subject 
l)eyond  that  derived  from  books.  Several  exceptions  were  taken  to  their  evi- 
dence, wliich  we  do  not  think  well  founded.  They  were  entitled  to  speak,  as 
they  did,  from  the  accepted  fact  of  medical  science. 

One  error  occurred,  however,  which  it  is  impossible  to  overlook.  It  was 
decided  in  People  v.  Hall,  48  Mich.  486,  [S,  C.  12  N.  W.  Rep.  665,]  that  it  was 
not  competent  to  read  professional  books  to  the  jury  as  evidence.  The  de- 
cision had  not  been  made  when  this  case  was  tried  the  second  time;  if  it  had 
been  the  error  now  complained  of  would,  probably,  not  have  been  committed. 

On  the  cross-examination  of  Dr.  Wood,  a  witness  for  the  defendant,  he  was 
asked  if  he  was  acquainted  with  a  certain  book.  He  replied  that  he  had  heard 
of  it  but  had  not  read  it.  He  was  then  asked  whether  it  was  considered  good 
authority,  and  he  said  it  was.  He  was  then  requested  to  read  a  certain  para- 
graph during  the  recess  of  the  court.  When  the  court  convened  again,  he 
was  recalled  and  counsel  reading  from  the  book  the  pai'agraph  to  which  his 
attention  had. been  called,  asked  him  whether  there  was  a  case  reported  of 
taking  sulphate  of  zinc,  followed  by  vomiting,  purging,  and  death?  As  this 
was  what  the  paragraph  stated,  the  evident  purpose  of  the  question  was  t« 
put  the  passage  from  the  book  in  this  indirect  manner  before  the  jury,  instead 
of  reading  from  it  directly.  The  witness  demurred  to  this  method  of  exami- 
nation, but  was  required  to  answer  and  did  so. 

The  case  differs  from  Finney  v.  Cotrell,  48  Mich.  584,  [S.  C.  13  N.  W.  Rbf. 
174,]  where  a  medical  book  was  produced  to  contradict  a  witness  who  pro- 
fessed to  be  testifying  from  it.    The  verdict  must  be  set  aside  with  costs, 
and  a  new  trial  ordered. 
(The  other  justices  concurred.) 


RUMNEY  V.  COVILLE. 

Filed  February  27, 1883. 

In  this  state,  except  in  the  case  of  the  death  of  one  or  more  of  the  donees  of  a  power,  a  po^-er  con- 
ferred  on  several  mnst  be  jointly  executed ;  and  when  two  persons  are  named  In  a  will  as  execotore 
"with  fall  power  and  authority  to  sell  and  convey  real  estate,"  and  one  of  snch  persons  renonnce? 
the  trust,  the  other  cannot  execute  the  power,  and  a  contract  executed  by  him  alone  to  sell  and  con- 
vey such  real  estute  is  not  valid. 

Error  to  superior  court  of  Detroit. 

Charles  M,  Swift,  for  plaintiff.  Hawes  <fe  PTielps,  for  defendants  and  appel- 
lants. 

CooLEY,  J.  This  action  is  upon  a  promissory  note  for  the  sum  of  ^598.25, 
given  by  the  firm  of  A.  M.  Coville  &  Co.,  payable  to  the  order  of  defendant, 
eifolm  Webster,  and  by  him  indoi-sed.  The  question  at  issue  is,  whether  this 
ever  became  an  effective  promissory  note.  The  facts  bearing  upon  this  ques- 
tion, SIS  they  were  developed  on  the  trial,  are  the  lx)llowing:  In  the  year  187.^ 
Martha  J.  liumnoy.  of  Detroit,  died,  leaving  a  last  will  and  testament,  whereby. 
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after  n  specific  gift  not  necessary  to  be  here  described,  slie  made  the  following 
<lis{)ositions : 

"All  the  rest  and  residue  of  my  estate  I  hereby  devise  and  bequeath  to  my 
children.  John  G.  Kumney,  Mason  R  liumney,  Mary  E.  Runniey,  Benjamin 
Huniney  and  Henry  li.  Kumney,  to  them,  their  heirs  and  assigns,  forever,  to 
Ije  divided  equally  between  them,  share  and  share  alike.  In  case  any  of  them 
should  die,  leaving  issue^  the  issue  to  take  the  share  that  would  have  fallen  to 
the  parent  by  representation. 

"I  will  and  direct  that  the  share  of  my  estate  hereinabove  bequeathed  and 
devised  to  my  sons  Benjamin  Kumney  and  Henry  K.  Kumney.  shall  remain  in 
the  hands  of  my  executors  until  they  reach  respectively  the  age  of  25  yejira, 
receiving  meantime  the  income  from  the  same,  leaving  it,  however,  to  the  wis- 
dom anu  discretion  of  my  executors  to  deliver  to  them  respec^fcively  their  shares 
of  said  estate  at  any  time  after  they  reach  the  age  of  21,  or  any  part  thereof, 
a  said  executors  are  fully  satisfied  in  either  case  that  said  share  will  be  safely, 
wisely  and  judiciously  used. 

•*1  hereby  nominate  and  appoint  my  son  John  6.  Kumney  and  my  friend, 
Guy  F.  Ilinchman,  the  executors  of  this  my  last  will  and  testament,  with  full 
power  and  authority  to  sell  and  convey  any  real  estate  of  which  I  shall  die 
seized." 

The  will  was  duly  probated  and  John  Gr.  Kumney  qualified  as  executor,  but 
Ilinchman  renounced  the  trust. 

Afiril  4,  1882,  John  G.  Kumney  and  the  defendant  Webster  inutually  ex- 
ecuted tlie  following  agreement : 

"Whereas,  John  AV^ebster,  of  Detroit,  Michigan,  is  negotiating  with  John 
G.  Rumney,  as  executor  of  the  estate  of  Martha  J.  Kumney,  foi*  the  purchase 
of  the  honiestead  property  of  said  estate,  in  the  city  of  Detroit,  the  same  being 
No.  91  High  street,  ciist,  lot  60  feot  front  by  165  feet,  more  or  less,  de(»p,  the 
tenns  agreed  upon  being  as  follows,  viz.:  Said  Webster  to  assume  .^5.000 
mortgage  upon  said  property,  and  pay  in  casli  enough  with  $598.25,  A.  M. 
Coviile  &  Co.'s  note,  to  make  up  $1,500,  at  time  of  delivery  of  perfect  title 
paper,  and  the  balance  of  $2,000  as  follows:  $500  indorsed  note  at  six  months ; 
second  mortgage  on  said  property  for  $1,500,  due  on  or  before  two  years  from 
date,  with  the  privilege  of  paying  said  $1,500  second  mortgage  in  $500  pay- 
ments at  date  interest  accrues,  viz.,  semi-annually;  said  $500  indorsed  note 
to  be  bankable;  tnide  to  be  consummated  within  a  reasonable  time;  all  the 
heirs  and  executors  to  be  grantors.  To  secure  the  fulfillment  of  this  agree- 
ment, said  Webster  h;is  delivered  said  Coville  &  Co.*s  note,  and  said  John  (i. 
Bamney  $250  in  cash,  to  Benjamin  Vernor,  of  Detroit,  Michigan. 

"The  parties  mutually  bind  themselves  to  the  fulfillment  of  tlie  above  agree- 
ment. 

•*In  presence  of  A.  E.  Hawes.  John  Wkbster. 

Jno.  G.  Rumnky. 
Executor  Estate  Martha  J.  Rumney. 

'"Detroit,  April  4. 1882." 

The  note  in  suit  was  at  the  same  time  executed  and  deposited  with  Vernor 
as  agreed.  May  5,  1882,  Webster  at  Ypsilanti  sent  the  following  dispatch  to 
A.  E.  Hawes,  his  attorney  at  Detroit:  ''Notify  Kumney  I  will  not  take  proj)- 
«rty  and  deliver  up  keys."  Webster,  it  seems,  has  had  the  keys  for  the  pui- 
poses  of  an  examination  of  the  premises.  Hawes,  as  directed,  immediately  no- 
tified William  Foxen,  who  was  acting  as  agent  for  Kumney,  and  left  with  him 
the  keys.  Previous  to  this  a  warranty  deed  of  the  premises  to  Webster  from 
all  the  living  heirs — one  having  died  without  issue — had  been  prepared  and 
exhibited  to  Hawes,  and  it  was  claimed  on  the  one  side  and  denied  on  the 
other  that  Hawes,  acting  for  Webster,  expressed  himself  satisfied  with  it.  The 
deed  was  subsequently  tendered  to  Webster  who  declined  to  receive  it.    Yer- 
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nor,  being  indemnified  by  Riimney,  then  delivered  the  note  to  him,  and  thi» 
suit  was  instituted.  All  tlie  heirs  were  of  age  when  the  deed  was  given,  but 
Benjamin  and  Henry  had  not  yet  reached  the  age  of  25.  In  the  supeiior  court 
the  plaintiff  recovered  judgment. 

If  the  contract  of  sale  which  was  entered  into  between  Rumney  and  Web- 
ster was  valid,  and  the  deed  which  was  tendered  to  the  latter  was  sufficient, 
the  plaintiff  would  appear  to  be  entitled  to  recover.  But  the  defendant  de- 
nies tliat  the  contract  had  any  validity;  and  he  also  denies  that  the  deed  was 
a  sufficient  compliance  with  the  agreement  of  Kumney,  assuming  that  to  be 
valid:  and  the  case  turns  upon  this  contention.  If  there  was  no  valid  con- 
tract or  valid  deed,  there  was  of  course  no  consideration  for  the  note.  The 
supposed  defect  in  the  contract  is  that  it  was  given  by  Rumney  alone,  in  as- 
sumed execution  of  a  power  which  by  the  will  was  given  to  himself  and 
Hinchman  jointly.  Joint  powers  in  general  are  only  well  executed  when  all 
the  donees  unite  in  the  execution;  and  there  is  nothing  in  the  language  of 
tlie  will  to  indicate  that  the  testatrix  intended  it  should  be  otherwise  in  this 
ease.  It  is  said,  however,  on  behalf  of  the  phiiutiff  that  the  power  here  in 
question  is  given  by  the  will  to  the  executors  as  such;  that  it  is  annexed  to 
the  office,  and  not  merely  given  to  the  persons  who  were  also  by  the  will  made 
executors.  Therefore  when  Hinchman  renounced  and  Rumney  qualified,  so 
that  the  latter  became  clothed  with  all  the  powei's  and  charged  with  all  the 
duties  belonging  to  the  office,  he  as  sole  acting  executor  became  authorized  to 
execute  this*  power  as  he  might  any  other  which  pertained  to  the  office.  How- 
ell V.  Bainey,  Cro.  Car.  382;  Marr  v.  Play,  2  Murph.  S-kiRoaeboom  v.  Jfo»/«r. 
2  Denio,  61 ;  I'aylor  v.  Morris,  1  N.  Y.  341 ;  Treadwell  v.  Cordis,  5  Gray, 
341,  360;  Chandler  v.  Ridei;  102  Mass.  268.  If  tliis  position  can  be  main- 
tained the  contract  may  be  supported;  but  if  on  the  other  hand  the  i)ower,  as 
tlie  defendants  contend,  though  given  to  the  persons  who  were  made  execu- 
tors, is  one  which  they  must  execute  as  attorneys  and  not  as  executors,  then 
it  must  be  subject  to  the  same  construction  and  its  execution  must  be  gov- 
erned by  the  same  rules  as  they  would  be  if  the  donees  of  the  power  were  not 
executors,  and  were  not  otherwise  concerned  with  the  estate  or  with  the  gifts 
made  by  the  will. 

Obviously  the  question  at  issue  is  a  question  of  the  proper  construction  of 
the  power.  The  clause  in  the  will  which  gives  it  is  brief  and  comprehensive. 
The  persons  named  are  made  executoi*s  **  with  full  power  and  authority  to 
sell  and  convey  any  real  estiite  "  of  which  tlie  testatrix  might  die  seized.  The 
terms  could  not  well  be  more  clear,  more  broad  or  apparently  unlimited;  and 
the  context  seems  to  indicate  an  intent  that  the  power  is  to  pertain  to  the 
office.  The  persons  named  are  to  be  executors  **  with  full  power,"  etc. ;  as  if 
it  were  conferred  in  enlargement  of  what  would  otherwise  be  the  customary 
authoiity.  But  if  it  was  given  merely  in  enlargement  of  the  customary  au- 
tliority  of  executora,  is  it  not  an  ancillary  power  merely,  conferred  that  the 
executors  may  be  enabled,  if  in  their  judgment  it  shall  be  important  to  make 
a  sale  of  lands  for  the  purposes  of  administration,  to  do  so  without  first  ob- 
tiiining  the  license  of  the  probate  court  ?  Was  it  not  the  intent  that  they  should 
have  full  power  and  authority  to  sell  the  lands  in  case  it  should  become 
necessary  to  the  proper,  effectual  and  complete  performance  of  their  duties  as 
executors,  and  only  as  a  necessary  act  of  administration — thus  making  the  ex- 
ecutors judges  of  the  propriety  and  need  of  a  sale,  instead  of  leaving  those 
questions,  where  the  law  would  otherwise  leave  them,  with  the  judge  of  pro- 
bate y  Executors  as  such,  whether  empowered  by  the  will  or  not,  are  not  com- 
monly expected  to  make  sale  of  lands  except  for  the  purposes  of  administra- 
tion or  because  the  due  execution  of  provisions  of  the  will  requires  it;  and  a 
power  of  doubtful  construction  conferred  upon  executors  ought  we  apprehend 
to  be  undei-stood  as  being  thus  restricted.  But  if  the  power  in  this  case  is  thus 
restrictive  it  has  not  been  well  executed  in  the  sale  to  Webster,  and  would  not 
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have  been  if  both  Bamney  and  Hinchman  had  joined ;  for  the  land,  as  we  un- 
derstand it,  has  not  been  sold  for  the  purposes  of  administration,  or  for  atiy 
other  purpose  than  to  convert  the  realty  into  personalty  for  the  benefit  of  the 
devisees — a  conversion  which,  if  permitted  by  the  will,  is  certainly  not  required. 
Ill  this  view  we  should  be  compelled  to  hold  that  the  power,  given  for  one 
special  purpose  and  executed  for  another,  was  not  well  executed.  Floyd  v. 
Uhiimn,  2  Lit.  109;  Hetzel  v.  Barker,  69  N.  Y.  1.  The  plaintiff,  therefore, 
cauinot  safely  accept  this  construction,  but  must  contend  for  a  broader  author- 
ity with  which  the  ordinary  duties  of  the  executors  would  have  no  necessary 
i.'onnection. 

But  conceding  the  broader  authority  fails  to  relieve  the  plaintiff's  ease  of 
(inliarnissment.  If  we  understand  the  power  as  being  given,  not  for  the  pur- 
(Kkseei  of  administration,  but  that  the  donees  might  in  their  disci etion,  before 
or  after  the  will  had  been  carried  into  execution,  dispose  of  the  lands  for  the 
benefit  of  the  devisees,  it  becomes  apparent  that  it  is  such  a  power  that  the 
propriety  of  its  execution  miglit  not  appear  at  once,  or  even  until  the  admin- 
istration had  been  wholly  completed.  What  impediment  would  there  have 
ijeen  in  such  a  ciise  to  the  executor  settling  his  accounts  and  being  discharged 
as  executor  and  then  making  the  sale  afterwards  if  he  might  make  it  before? 
Surely  if  his  administration  of  the  will  had  no  necessaiy  concern  wit'h  the 
IKiwer,  the  settling  of  the  administration  account  when  the  time  had  arrived 
for  rendering  it  ought  not  to  await  tlie  possibility  or  even  probability  that  it 
migtit  be  wise  at  some  time  to  execute  the  special  power;  and  the  executor 
would  not  be  suffered  to  delay  his  accounting  uiK>n  any  such  reason.  And 
regarding  the  power  in  this  light  it  is  manifest  that  it  might  have  been  given 
10  and  been  executed  by  third  persons  without  in  any  degree  causing  to  the 
executor  inconvenience  or  embarrassment.  If  that  had  been  done  the  exeeu- 
lors  would  have  executed  the  will  in  their  own  time  under  the  rules  of  law, 
and  the  donees  of  the  power  as  attorneys  would  have  made  the  sale  in  their 
own  time  and  as  their  judgment  prompted.  But  when  the  same  persons  who 
^xe  made  executors  are  given  the  authority  to  do  acts  which,  if  performed  by 
others,  would  be  wholly  distinct  from  the  administration  and  be  performed 
;is  acts  of  attorney,  the  conclusion  seems  irresistible  that  the  same  acts  are  to 
be  performed  by  the  executoi's  as  attorneys  also;  that,  in  other  words,  in  a 
<'ase  like  the  one  before  us,  they  are  to  act  in  two  characters;  as  executors  in 
administration  and  as  attorneys  in  making  sale  of  the  lands  in  the  interest  of 
ihe  devisees  should  they  deem  a  sale  desirable.  Conklin  v.  EdfjarUm's  Adm't\ 
21  Wend.  430,  438.  And  if  this  be  so  the  power  must  be  construed  exactly 
as  it  would  be  construed  if  the  donees  if  the  power  were  not  executors. 
liromfi  v.  Hobson^  3  A.  K.  Marsh.  380.  And  it  being  a  joint  discretionary 
power,  and  not  in  terms  made  several  as  well  as  joint,  its  lawful  execution 
would  require  the  concurrence  of  both  the  donees.  Noel  v.  Harvey,  29  Miss. 
72:  Feme  \.  American  Board,  53  Vt.  162. 

The  embarrassment  which  resulted  when  the  power  was  conferred  upon  two 
«»r  more  as  executors  and  only  a  part  of  them  qualified  was  relieved  by  St. 
"21.  Henry  VIII,  c.  4,  which  expressly  empowered  the  executors  who  acted  to 
execute  the  power.  Probably  this  statute  or  some  new  enactment  of  similar 
tenor  is  in  force  in  most  of  the  United  States.  See  Nelfton  v.  Carrint/ioii,  4 
Munf.  332;  Taylor  v.  Galloway,  1  Ohio,  232;  Zebach  v.  iSmith,  3  Bin.  69; 
McDofjoell  V.  Gray,  29  Pa.  St.  211;  Taylor  v.  Morris,  1  N.  Y.  346;  Chirefelter 
V.  Aver9,  16  111.  329;  Puhlman  v.  Smith,  23  III.  448;  Chanel  v.  Villejxm- 
tHiujr^  3  McCord,  29 ;  Wood  v. Sparks,  1  Dev.  &  Bat,  389 ;  Brown  v.  Armistead,  6 
iiand«  593;  Cole/nan  v.  MfiKinney^  3  J.  J.  Marsh.  2A^\Ross  v.  Close.,  8  Dana, 
l?<9;  Wells  v.  Uwis,  4  Mete.  (Ky.)  269;  Brliton  v.  LewUi,  8  Rich.  Eq.  271 ;  De 
Sarsanfje  v.  Lyons,  9  S.  0.  492;  Jenni7igs  v.  League,  14  S.  C.  229.  But  the 
Knglish  statutes  were  repeale<l  in  Michigan  at  an  early  day;  1  Ter.  Laws, 
iHJO;  and  no  statute  emboflyi ng  the  principle  of  the  statute  of  Henry  Vill 
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has  been  re-enacted.  In  the  chapter  of  the  Compiled  Laws  entitled  *M>f 
Powers,"  it  is  provided  that »» when  a  power  is  vested  in  several  persons  all 
must  unite  in  its  execution;  but  if  previous  to  such  execution  one  or  more  of 
such  persons  shall  die,  the  power  may  be  executed  by  the  survivor  or  sur- 
vivors." Conip.  Laws,  §  4179.  The  sole  exception  here  made  to  the  require- 
ments of  joint  execution  is  seen  to  be  the  case  of  one  or  more  of  the  donees 
of  the  power  having  deceased.  In  the  case  before  us  both  were  living.  As 
therefore  the  testatrix  did  not  see  ht  to  provide  otherwise  by  the  will,  this 
power  required  the  concurrent  action  of  both  the  donees  to  its  due  executioa. 
It  had  not  been  well  executed  by  liumney  alone. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  ordei'ed. 

(The  other  Justices  concurred.) 


Chandler  v.  Jenkb. 

Filed  February  27, 1883. 

Upon  an  exAminntfon  of  the  asstgnment  for  the  benefit  of  creditors  In  this  cam,  *ong:ht  to  be  re* 
formed  so  us  to  allow  assignor  the  benefit  of  the  exemptions  ollowed  by  law,  it  appears  that  the  com- 
plainant, by  the  terms  of  such  assignment,  has  tlie  benefit  of  sooh  esoemptloiia  already,  and  the  bill 
must,  for  that  reason,  be  dismissed,  bat  without  prejudice  or  costs  to  either  party  as  against  ihe 
other. 

Appeal  from  St.  Clair. 

James  L.  Coe,  for  complainant  and  appellant.  B.  C.  Farrand^  for  defend- 
ant. 

Graves,  C.  J.  In  December,  1881,  the  complainant  filed  his  bill  alleging 
that  on  the  lifth  of  September  of  that  year  she  made  a  general  assignment  to 
the  defendant  for  the  benefit  of  creditors,  and  that  he  immediately  accepted 
the  trust  "and  in  all  things  fully  complied  with  the  laws  of  this  state  to  fully 
carry  out  and  execute  said  trust."  That  she  did  not  intend  to  deprive  hersell 
of  the  exemptions  given  by  law  nor  waive  them,  and  that  prior  to  such 
transfer  and  at  the  time  of  executing  the  assignment  ''she  was  advised  and 
fully  believed  that  the  said  paper  or  assignment  would  and  did  contain 
words  reserving  to  her,  your  oratrix,  his  right  of  exemption  under  and  bv 
vii-tue  of  the  laws  of  this  state."  That  said  assignment  nevertheless  •*by 
mistake  and  error  purports  to  convey  all  your  oratrix's  property  and  effects 
to  the  said  Jenks,  in  trust,  as  aforesaid,  without  reserving  to  your  orttri\ 
her  rights  of  exemption,"  and  that  said  assignment  in  that  particular  '^do's 
not  convey  your  oratrix's  true  intentions  at  the  time  of  executing  the  same.  * 
That  the  instrument  was  intended  to  be  an  assignment  "of  all  her  property 
and  effects  for  the  benefit  of  her  creditors,"  but  "subject  to  her  rights  of  ex- 
emption in  the  said  property  and  effects,  as  secured  to  your  oratrix,  under 
and  by  virtue  of  the  laws  of  this  state,"  and  was  not  intended  to  transfer 
exempt  property.  That  the  defendant  refuses  "  to  recognize  any  rights  of 
your  oratrix  to  exemption  under  said  assignment  in  its  present  form." 

The  object  of  the  bill  appears  in  the  prayer,  which  is  that  the  assignment 
may  be  **so  corrected  and  reformed  as  to  secure  to  your  oratrix  her  rights  ami 
exemptions  in  said  property  and  effects  according  to  the  true  intent  and  mean- 
ing of  your  oratrix's  said  assignment."  The  text  of  the  bill  omits  to  connect 
complainant  with  any  specific  right  of  exemption  in  the  transaction  or  to  pre- 
sent a  statement  of  facts  showing  what  her  rights  if  any  were  in  that  respect, 
and  to  what  items  or  interests  or  property  tliey  applied.  The  deficiency  is 
only  alluded  to  as  showing  the  difficulty  which  in  any  view  would  stand  in  the 
way  of  relief.  But  as  the  case  is  shaped  it  is  of  no  practical  importance. 
The  court  below  dismissed  the  bill  and  the  complainant  appealed  and  she  now 
asks  relief  upon  it.    Her  counsel  strenuously  contends  that  the  case  made  by 
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tlie  bit!  is  wrong;  that  no  mistake  was  made  in  the  assignment,  and  that  by 
its  express  terms  whatever  property  she  liad  which  was  exempt  was  excluded 
from  the  operation  of  the' deed  and  was  not  transterred,  and  reliance  is  placed 
ill  the  express  words  which  condnes  the  grant  to  property  **  which  might  be 
reached  or  recovered  by  any  of  the  creditors  of  the  said  party  of  the  first  part." 
XmX  no  doubt  this  contention  is  correct.  The  mode  of  interpretation  of  such 
transactions  is  explained  in  the  following  cases:  Nye  v.  Van  Husan,  6  Mich. 
29;  Booth  v.McNair,  14  Mich.  19;  Watkim  v.  Wallace,  19  Mich.  57;  Palmer 
^,  Mason,  42  Mich.  146;  [S.  C.  3  N.  W.  Rep.  945;]  Brooks  w.  Nichols,  17  ^lich. 
«H:  Rosenthal  v.  -Scott,  41  Mich.  632;  [S.  C.  2  N.  W.  Rkp.  909.] 

*»utit  is  not  perceived  in  what  manner  this  result  favors  a  decree  for  the 
''oniplainant.  The  object  of  the  bill  is  single  and  specific  ami  no  construction 
in  possible  which  would  allow  tlie  case  a  double  aspect.  So  far  as  any  case 
is  set  up  it  is  one  alleging  the  existence  of  a  mistake  and  seeking  its  correc- 
tion. No  other  equity  is  suggested  or  in  any  way  foreshadowed.  Now  when 
her  counsel  argues  and  the  court  finds  that  no  such  occasion  existed  for  the 
bill,  that  the  sole  ground  on  which  she  copies  into  court  for  relief  is  not  true^ 
that  the  mistake  which  it  is  the  sole  object  of  the  suit  to  correct  has  no  ex- 
istence and  that  the  assignment  originally  operated  as  she  claims  it  should 
operate,  her  right  to  a  decree  is  obviously  negatived.  The  effect  is  that  by 
her  own  claim  and  according  to  the  fact*  the  bill  wholly  proceeds  on  a  false 
assumption  and  that  no  relief  would  be  possible  without  departing  from  the 
bill  and  assuming  a  case  utterly  repugnant  to  it. 

The  only  course  open  is  to  vary  the  decree  of  dismissal  so  as  to  make  it 
Tithoat  prejudice  and  affirm  it  as  thus  varied.  It  is  probable  that  this 
^^inion  of  the  assignment  will  lead  to  an  adjustment  without  further  conten- 
tion and  neither  party  to  recover  costs  as  against  the  other. 

(The  other  justices  concurred.) 


Ctraham  v.  Poon. 
Filed  February  27,  1883. 

The  fact  that  the  owner  of  lands  may  havo  plnlted  the  same  and  sold  lota  according  to  the  pint, 
winch  designated  certain  streetii  thereon  npon  which  such  lota  fronted,  does  not  of  itself  give  the 
imrehaaer  of  the  Jots,  against  tlie  will  of  his  grantor,  the  right  to  tear  down  fences  and  drive  over  the 
>sBd  deMgnated  on  the  recorded  plat  as  a  street,  snch  land  being  in  the  peaceable  possession  of  the 
owner,  and  other  meiins  of  nceef:<i  to  tl^  lots  existing.  If  the  parchnser  of  the  lots  cnn  legally  claim 
«  right  of  way  nnder  such  circumstances,  he  mast  assert  it  in  some  other  way  than  by  force. 

Case  made  from  Cass. 

Hofmll  <fe  Carr,  for  plaintiff  and  appellant.  Uarsen  I),  t^tiUth,  for  defend- 
ant 

Makston,  J.  Under  the  finding  of  facts  in  this  case  the  plaintiif  was  en- 
titled to  recover.  The  fact  that  he  had  platted  certain  property,  and  sold  lota 
iiccording  to  the  plat  which  designated  certain  streets  thereon,  and  upon 
which  the  lots  sold  may  have  fronted,  would  not  of  itself  give  the  purchaser 
the  right,  against  the  will  of  his  grantor,  to  tear  down  fences  and  drive  over 
the  land  designated  on  the  re<;oi^ed  plat  as  a  street.  The  public  authorities 
r-onXd  accept  the  proposed  offer  of  dedication  and  cause-  the  streets  to  be 
opened,  or  the  purchaser  might  resort  to  other  methods  to  have  the  street 
•opened  for  his  use.  If,  however,  without  resorting  to  legal  methods,  he  at- 
tempted to  open  and  use  the  same,  he  thereby  committed  a  trespass,  a^id  no 
case  lias  been  cited  which  would  justify  the  defendant  in  the  course  he  adopted 
m  thia  case.  It  clearly  appears  from  the  finding  of  facts  that  the  supposed 
easement  was  not  a  way  of  necessity  to  the  defendant's  land,  though  it  might 
be  convenient.  It  also  appears  that  for  many  years  the  land  over  which  the 
vay  is  claimed  bad  been  used  and  cultivated  by  phuntiff  precisely  as  if  no 
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plat  had  ever  been  made.  Tliis  was  done  without  protest  or  objection  on  the 
part  of  the  defendant.  It  is  thus  manifest  that  plaintiff  was  in  quiet  and 
]jeaceable  possession  of  the  locus  in  </t^,  occupying  and  treating  it  as  his  ow^n. 
If  defendant  could  legally  claim  a  right  of  way  under  the  circumstances,  he 
must  jissert  it  in  some  other  way  than  by  force.  As  no  claim  was  mside  or  ev- 
ideiice  offered  tending  to  show  special  damages  sustained  by  the  plaintiff,  the 
judgment  will  be  revei-sed  and  one  entered  in  this  court  in  favor  of  the  plain- 
tiff for  nominal  damages  and  costs. 
(The  other  justices  concurred.) 


Yaughan  v.  Sheridan. 
Filed  February  27,  1883. 

Where  n  party  owning  three  lots  of  ground  in  the  village  of  Pontwater  executed  a  power  of  attor> 
iiey  to  Kell  and  convey  '*  three  certain  lotft  of  ground  in  the  vlUage  of  Pentwaier  "  t>elonging  to  tbe 
donor  of  the  power,  and  the  attorney  sold  such  lots  and  the  donor  of  the  power  received  the  purcbaee 
money,  she  cannot,  after  receiving  a  quitclaim  deed  from  the  attorney,  maintain  ejectment  against  a 
purchaser  because  of  the  uncertainty  of  the  description  of  the  land  in  the  power  of  attorney. 

Case  made  from  Oceana. 

William  E,  Amhlei\  for  plaintiff  and  appellant.  White  db  McMnhon,  for 
defendant. 

CooLEY,  J.  Action  of  ejectment.  The  facts  are  all  found  by  the  circuit 
Judge,  and  the  question  arising  upon  the  exceptions  is,  whether  the  plaintiff 
upon  the  facts  is  entitled  to  judgment.  The  circuit  judge  held  that  he  was 
not. 

It  appears  by  the  record  that  prior  to  April  16, 1863,  one  Lydia  Cobb  was 
owner  of  two  40-acre  lots  and  one  80-acre  lot  in  the  county  of  Oceana,  with 
the  exception  of  certain  parcels  which  had  been  sold  off  as  village  lots  from 
the  80-acre  lot.  There  was  at  that  time  a  settlement  called  the  village  of 
Pent  water,  but  no  incorporated  village,  and  the  three  lots  of  land  were  within 
the  limits  of  the  village  as  popularly  known.  Before  selling  village  lots  Cobb 
had  made  a  plat  of  the  80-acre  lot  as  Cobb*s  addition  to  the  village  of  Fentwater. 
On  the  day  above  named  she  executed  to  Edgar  D.  Richmond  a  power  of 
attorney  in  due  form  of  law,  authorizing  him  in  her  name  and  as  her  act  and 
deed  "  to  sell,  bargain  and  convey  three  certain  lots  of  land  in  the  village  of 
Pentwater  in  said  county  of  Oceana,  belonging  to  me."  The  power  of  attor- 
ney contained  no  other  or  further  description. 

Richmond,  in  reliance  upon  this  authority,  proceeded  to  sell  parcels  from  the 
tliree  lots  as  he  found  opportunity,  and  to  account  to  Cobb  for  the  proceeds, 
until  all  were  sold  and  accounted  for.  Xeither  Cobb  nor  any  one  else  for 
many  years  questioned  the  sufficiency  of  the  power  of  attorney  to  authorize 
Richmond  to  make  the  sales.  The  defendant  is  in  possession  of  the  land 
claimed  in  this  suit  under  one  of  the  conveyances  which  Richmond  mjuie. 
.June  18,  1881,  Cobb  gave  to  the  plaintiff  a  quitclaim  deed  of  all  the  land 
which  Richmond  had  conveyed  as  her  attorney,  and  the  plaintiff  instituted 
this  suit. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  description  in  the  power 
of  attorney  is  void  for  uncertainty.  Rut  on  the  face  of  the  power  there  is  no 
ambiguity.  It  mentions  "  three  certain  lots  of  land  in  the  village  of  Pent- 
water"  belonging  to  the  donor  of  tlie  power.  Descriptions  do  not  fully 
identify  lands  without  reference  to  the  extrinsic  facts;  but  in  this  case  the 
extrinsic  facts  which  are  to  point  them  out  are  all  indiciated.  The  lots  were 
to  be  found  in  the  village  of  Pentwater;  and  owned  by  Cobb.  There  appears 
to  have  been  a  settlement  popularly  known  by  that  name,  and  within  it  Cobb 
owned  three  parcels  of  land.  The  identification  seems  therefore  to  be  com- 
plete.   There  was  no  ambiguity  either  patent  or  latent.    It  is  true  that  Cobb 
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had  previously  plattwl  one  of  the  lots  into  smaller  lots,  ])iit  the  platting,  so 
far  a»  we  are  informed,  was  on  paper  only,  and  there  wjis  neither  impropriety 
nor  inaccuracy  in  still  speaking  of  the  subdivided  80  acres  as  a  "  lot." 

The  only  ambiguity  which  could  iwssibly  be  suggested  would  arise  when 
the  platting  was  proved.  It  might  then  be  suggested  that  Cobb  intended  to 
empower  Richmond  to  sell  three  of  the  small  lota  instead  of  the  three  govern- 
ment subdivisions.  But  this  would  be  only  a  latent  ambiguity,  and  might 
fee  removed  by  parol  evidence.  Ives  v.  Kimball  1  Mich.  308.  When  Cobb 
put  her  own  construction  upon  the  letter  of  attorney  by  sanctioning  and  tak- 
ing the  benefit  of  Richmond's  sales,  it  became  too  late  for  her  to  say  that  she 
did  not  mean  what  Richmond  understood  her  t-o  mean. 

The  judgment  is  right,  and  must  be  affirmed  with  costs. 

(The  other  justices  concurred.) 


Weiss  and  others  v.  Wayne  Circuit  Ji;dge. 
Filed  February  27,  1883. 

A  judcmeot  on  appeal  from  n  jastSce  of  the  peace  wns  rendered  against  a  defendant  and  his  i«urety 
<xk  Ang^nst  14, 1S82,  costs  were  taxed  Aufrust  ?6ih,  and  on  September  23d  thereafter  exec ntton  was  |8- 
SMd  apoD  the  judgment,  and  levied  on  the  property  of  the  sarety.  H^ldy  that  the  execution  was  fes- 
9Md  within  30  days  troxn  the  time  when  the  sinne  was  **  lefcally  iasuable/'  within  the  meaning  of  flec- 
tion »I62  of  the  Compiled  Laws,  and  that  the  ernrety  was  not  entitled  to  an  order  restraining  the  aheriff 
from  levying  such  execation  on  this  property. 

Mandamus. 

Seth  E,  Engle,  for  relators.     Dotiglass,  Bowen  ct  Douglass^  for  respondent. 

Marston,  J.  The  relators  in  justice  court  recovered  a  judgment  against 
Sylvester  S.  Jackson,  wlio  appealed  therefrom  to  the  circuit  court,  where  on 
tile  fourteenth  day  of  August,  1882,  judgment  was  rendered  against  him  and 
the  surety  on  the  appeal  bond.  On  the  twenty-sixth  day  of  August  costs  were 
*luly  taxed,  and  on  the  twenty-tliird  day  of  September  thereafter  execution 
was  issued  upon  the  judgment  and  delivered  to  the  sheriff.  On  the  twenty^ 
<iighth  day  of  l!>eptember,  the  surety,  one  of  the  execution  defendants,  moved 
the  court  for  an  order  restraining  the  sheriff  from  levying  said  execution  on 
his  property  because  not  issued  within  30  days  from  the  time  when  the  same 
was  legally  issuable  under  the  statute.  The  motion  was  granted  and  the 
proper  construction  of  section  5462,  vol.  2,  (^omp.  T^aws,  is  the  only  question 
nresented. 

The  statute  applicable  provides  tliat  no  execution  issued  upon  such  a  judg- 
h.'  It  gbali  be  levied  upon  the  property  of  the  surety,  unless  such  execution, 
f  \:^\\9A  in  the  circuit  court,  is  issued  within  the  30  days  from  the  time  when 
•'jH  SHTue  shall  be  "legally  issuable." 

Hk;  lespondent  claims  that  thi.s  means  30  days  from  the  rendition  of  the 

ui^^^ment  o:  as  costs  could  be  taxed  within  4  days  thereafter,  then  within  30 
•l.ijN     )Ui  tlijit  date. 

Tl .  fat  lite  providing  for  appeals  from  justice  court  requires  a  bond  to  be 
»:%(Ti.i'(n.'nti'>{]tM}.  among  other  things,  that  the  appellant,  if  a  judgment  be 
nndered  agaiiiSl  him.  will  pay  the  amount  of  such  judgment,  including  all 
'>.its,  with  inteiif^st  thereon.    2  Comp.  Laws,  §  5433. 

ri>e  evident  inlont  of  Miis  section  was  to  secure  to  the  appellee,  if  success- 
*mI  in  the  circuit  iMurt,  payment  of  the  judgment  and  also  the  costs,  and  the 
-  "eral  provi8i'>Tis  touching  this  matter,  should  be  so  construed  as  to  give  ef- 
^^?l  to  such  intfuti  wi  if  pra<'li«*able.     t Jnless  imperative  the  statute  should 

t  lie  cH>nKtriie(t  ii  a  way  t<i  require  the  appellee  to  forego  the  collection  of 

'  t«;j?ji,  nor  to  v*  under  tho  n».'e»sity  of  issuing  two  executions,  if  this 
»  »  allouaMe,  and  hen  upon  '  ■  -tf'oiid  to  be  able  to  reach  the  property  of 
thf  .*pi)elhtnt  only. 
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It  is  well  known  that  there  may  be  conBiderable  delay  in  the  taxation  of 
costs,  and  this  without  any. fault  whatever  of  the  appellee,  and  that  it  is  hue 
seldom  indeed  in  practice  that  the  costs  are  taxed  within  the  four  or  Rye  days 
after  rendition  of  the  judgment.  It  sliould  not  be  in  the  power  of  the  apijel- 
lant  or  his  surety,  by  postponing  the  date  of  taxation,  to  deprive  the  appellant 
of  a  remedy  for  the  collection  thereof.  In  like  manner  there  may  be  a  sUiy 
of  execution  at  the  instance  of  the  appellant  to  enable  him  to  move  for  a  new 
trial  or  for  some  other  reason,  and  this,  especially  during  the  last  days  of  a 
term,  and  in  some  counties,  may  extend  to  weeks  or  months.  In  all  sucli 
cases  if  the  construction  contended  for  by  respondent  is  correct  the  surely 
would  be  discharge<l.  AVo  are  of  opinion  that  it  was  in  view  of  such  consid- 
erations that  the  time  was  fixed  to  run  after  execution  was  •*  legally  issuable,*' 
and  not  from  the  time  of  rendition  of  the  judgment  as  in  other  cases. 

Many  sections  of  the  statute  are  referred  to  by  counsel  for  relators  in  his 
brief,  where  the  term  "  entry  of  judgment "  or  *»  rendering  of  judgment "  or  some 
equivalent  equally  clear  is  used,  and  it  is  not  necessary  to  repeat  the  same 
herein.  It  was  however  urged  that  the  appellee  under  this  construction  could 
so  delay  taxation  of  costs,  that  the  appellant  might  in  many  cases  become  in- 
solvent and  thus  the  surety  be  injured  without  remedy.  We  think  there  need 
be  no  apprehension  in  this  direction.  Unreasonable  delay  to  the  prejudice  of 
tjie  surety  would  upon  common-law  principles  protect  him. 

We  are  of  opinion  that  the  property  of  the  surety  was  subject  to  levy  in  this 
case,  and  that  the  writ  prayed  for  must  issue — with  costs  against  the  prin- 
cipal respondent,  the  surety. 

CooLEY,  J.,  concurred. 

Graves,  C.  J.,  did  not  sit  in  this  case. 


Nicholas  o.  Nicholas. 
Filed  February  27, 1883. 

Tho  decision  of  a  Jodge  exercising  primary  Jarisdietion  on  matters  offset  ovgbt  not  to  te  sffvmiM 
bj  a  court  of  appeal  except  apon  clear  and  satisfactory  groaads ;  and  in  this  case,  the  eTidoneo  being 
conflicting,  the  decree  below  should  be  afBrmed. 

Appeal  from  Clinton. 

/.  O.  Selden  and  /.  If,  Fedetoa^  for  complainant.  JT.  <ft  ff.  B.  WtMridge, 
for  defendant  and  appellant. 

Graves,  C.  J..  The  view  to  be  taken  of  this  case  depends  exclusively  on 
tlie  testimony,  and  it  would  serve  no  useful  purpose  to  write  out  a  discussion 
on  it.  Scattered  through  the  large  record  there  are  many  traces  of  truth  anf 
of  untruth,  and  numerous  instances  of  coloring  and  of  exaggeration.  There  is 
much  to  believe  and  much  to  disbelieve,  and  the  case  is  one  of  those  where 
the  decision  of  the  judge,  exercising  primary  jurisdiction  on  matters  of  fact, 
ought  not  to  be  overruled  by  a  court  of  appeal  except  upon  clear  and  satisfac- 
tory grounds.  The  appellate  tribunal  ought  to  be  fully  persuaded  that  it  mtut 
have  reached  a  different  conclusion  had  it  occupied  the  position  of  the  court 
appealed  from  and  been  favored  with  all  the  advantages  of  that  court  forjudg- 
ing rightly.  Acting  on  this  idea  of  what  is  proper  it  is  our  duty  to  affirm  the 
decree. 

(The  other  justices  concurred.) 


Digitized  by 


Google 


tficb.]  BSAUCHAHP    V.  SAGINAW    MINING   00.  65 

Beauchamp  r.  Saginaw  Mixing  Co. 
Filed  February  27,  1883. 

Where  the  eTulenco  ns  to  whether  ur  not  n  snfficient  wariiin£  W)i»  given  by  a  mlnlnjr  company  that 
itvasaboQt  to  blMiit  is  conflicting,  it  Is  the  province  of  tlie  jary  to  determine  tliis  question  npon  all 
tbedrenniBtancesand  surroandings  of  the  case. 

Where  two  companies,  owning  nnd  workins  adjoijiinic  niin«s,  !)sive  allone«l  their  workmen  to  buiid 
dwellings  on  their  lands  near  the  mines  :ind  to  past!  back  and  forth  to  trade  at  a  stoi*p  built  near  the 
(lividin;;  line,  and  while  so  passing  ;i  workman  is  strnck  and  injarcd  by  a  stone  from  a  blast  in  one  of 
-  lid  mines;  it  makes  no  diiltorence  that  the  party  injured  is  not  walking  on  a  public  hicrhway  or  is  on 
Uie  land  of  the  other  company,  and  that  tlie  company  so  blasting  had  permission  to  throw  rocks  over 
(IttrluDd  of  such  company  in  b]si»ting  and  working  their  mine;  and  it  in  so  bla>tiug  tl^ey  did  not  Uhe 
proper  menos  and  precautions  to  prevent  injury  to  tliose  pissing  over  tlic  adjoining  land.s  they  are 
lijibk-  for  ^ach  injury  ti*  may  by  reas')n  of  their  negligence  result. 

Tie  flesree  o*"  cnre  nccej^.^nry  depends  npon  the  circttmstances  ot  each  case  and  tlie  position  of  tl>e 
l<  >iti*'!i,  and  It  is  iiii  defens«  that  to  use  the  proper  care  wonld  cause  an  extra  nmonut  of  labor  or  ex. 
}>«n«.  or  diminish  the  proHts  of  a  business;  and  whether  the  proper  procautions  were  n^ed  is  a  qaes- 
non  to  l»e  left  to  the  jury. 

if  an  original  act  was  wrongful,  and  would  naturally  and  in  theorilinary  course  of  events  pi*ove  in* 
.urioQii  to  ^ome  other  ]>erson  or  persons,  and  does  actually  result  in  injury  through  the  intervention  of 
other  Cannes  which  are  not  wrongful,  the  injury  shall  be  referred  to  the  wrongful  cause,  passing  by 
those  wbich  are  innocent. 

Error  to  Menominee. 

E.  E,  Oshorn,  for  plaintiff.     Q,  W.  Ilayden,  for  riefenflunt  and  appellant. 

Marston,  J.  This  was  an  action  of  trespass  on  the  case  hrought  to  recover 
damages  for  the  death  of  the  intestate,  caused  by  the  alleged  negligence  of 
the  defemlant.  To  properly  underataud  the  questions  raised  a  brief  reference 
to  the  facts  will  be  necessary.  The  Saginaw  Company  and  the  Stephenson 
J'oinpany  were  the  ownera  of  adjoining  tracts  of  land  upon  which  there  was 
a  vein  of  iron  ore.  These  companies  coniiuenced  mining  upon  their  respect- 
ive lauds,  and  near  to  the  division  line,  the  defendant  opening  its  mine  within 
a  veiy  few  feet  of  the  line.  These  mines,  at  the  time  of  the  injury  complained 
of,  were  known  and  worked  as  open  mines;  that  of  the  defendant  being  down 
alxmt  35  feet  below  the  surface  of  the  ground.  The  Stephenson  Company  had 
given  to  its  employes  and  othei-s  permission  to  erect  and  occupy  dwelling- 
houses  upon  its  land,  and  the  defendant  had  given  like  permission  to  its  em- 
|»lo\es  to  build  upon  its  land.  Under  such  authority  a  number  of  houses 
iiad  been  erected  at  vaiying  distances  from  the  mines,  and  the  plaintiff,  who 
was  working  for  the  Stephenson  Company,  hi\d  erected  a  dwelling  upon  its 
lands.  With  the  permission  of  the  last-named  company,  a  building  had  been 
(Tected  near  the  division  line,  and  a  stock  of  merchandise  kept  thereon  for 
.^ale,  and  at  this  place  the  miners  and  their  families  did  a  good  sluiie  of  their 
t  lading. 

The  lands  of  these  companies  had  not  been  fully  cleared  of  their  timber, 
there  was  no  regularly  laid  out  or  opened  street  or  highway  across  these 
lands,  but  there  was  a  track  or  way  across  the  Stephenson  Company's  lands  useil 
hy  the  minei-s  and  others,  and  also  used  by  parties  going  between  their  houses 
ajul  the  store  refeiTed  to.  On  the  sixteenth  day  of  January,  1880,  the  plain- 
tiff^s  son,  then  16  years  of  age,  had  been  to  the  store  and  was  retuining  home, 
ilong  the  road  referred  to,  when  he  was  struck  on  the  side  of  his  head  by  a 
^t<jiie  which  seriously  injured  him,  and  from  the  effects  of  which  it  was 
•  laimed  he  died  some  months  afterwards.  When  struck  he  was  about  500  feet 
from  the  defendant's  mine,  and  it  was  claim eil  that  the  stone  that  struck  him 
'-aiiie  from  the  mine  of  the  defendant  a  blast  having  been  flred  at  that  time, 
rtie  negligence  charged  in  the  declaration  was,  that  the  defendant  tlid  not 
i'l'oteet  or  cover  the  place  in  which  the  bhist  was  fired,  and  lUd  not  give  any 
sulllcient  warning  of  the  blast  to  be  fired. 
V.15 — 5  (no.  ii) 
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The  principal  matters  of  defense  were,  that  the  evidence  did  show  tliat  no- 
tice of  the  bhist  was  given  by  the  defendant ;  that  it  was  not  therefore  jfuilty  of 
negligen(;e  and  upon  this  ground  tiie  case  should  liave  been  taicen  from  ili« 
jury;  tiiat  such  au  open  mine  could  not  be  covered  when  blasting  and  carrieil 
on  profitably,  therefore  the  defendant  could  be  guilty  of  no  negligence  in  not 
oovering  itf  that  death  was  not  caused  by  the  injury,  but  by  specific  or  typical 
pneumonia;  and  they  also  offered  to  show  that  a  mutual  agreement  was 
entered  into  between  these  companies,  previous  to  the  accident,  by  which  eacii 
might  in  blasting  throw  rocks  upon  the  land  of'the  other,  the  mines  being  so 
near  the  division  line  that  there  was  no  means  of  preventing  such  a  result. 
This  evidence  so  offered  wiis  objected  to  and  excluded.  These  are  the  main 
questions  relied  upon. 

There  was  direct  evidence  in  the  case  that  a  waniing  was  given  in  tlip 
usual  and  cujrtomaiy  manner  before  the  blast  was  fired,  and  witnesses  testi- 
fied that  they  did  not  hear  any  warning  although  within  hearing  distance  at 
the  time.  Under  such  circumstances  while  we  might  fairly  suppose  that  h 
jury  would  believe  testimony  of  a  positive  rather  than  that  of  a  negative 
character,  yet  so  many  other  considerations  enter  into  the  inquiry  as  lo 
whether  a  suflicient  warning  was  given  or  not,  that  it  would  be  unsafe,  as  a 
general  rule,  for  the  court  to  withdraw  such  a  question  from  the  consideration 
of  the  juiT.  The  relative  positions  of  the  several  witnesses,  the  manner  in 
which  they  were  engaged  at  the  time,  their  apparent  interest  or  bias,  their 
appearance  upon  the  stand,  these  and  other  matters  require  attention  and  de- 
liberation, and  where  the  trial  judge  declines  to  take  the  case  from  the  jury, 
the  case  should  be  an  exceeding  clear  one  that  would  justify  this  court  in 
finding  error.  The  question  whether  any  and  if  so  a  sufficient  notice  was 
given  was  one  of  fact,  upon  which  the  evidence,  though  perhaps  weak  upon 
one  side,  was  conflicting,  thus  bringing  it  clearly  within  the  proper  province 
of  the  jury  to  pass  upon.  If  any  error  was  committed  by  the  jury,  the  renialy 
is  not  in  this,  court,  but  in  the  court  below  upon  a  motion  for  a  new  trial,  or 
to  set  aside  the  verdict. 

The  objections  relating  to  the  evidence  offered  and  rejected;  to  the  duty  of 
the  defendant  to  cover  its  mine  when  blasting,  and  to  give  sufficient  warninir. 
may  be  considered  together. 

Under  the  privileges  extended  by  the  Stephenson  and  defendant  com[)anii's 
to  their  employers,  the  latter  had  a  clear  right  to  build  their  houses,  and  they, 
with  the  several  members  of  their  respective  families,  to  travel  in  and  upon 
the  road  in  question  in  the  usual  and  customary  manner  to  and  from  the  ston^ 
and  wherever  their  business  may  have  required  them  to  go.  The  fact  tliar 
the  way  in  question  was  not  a  legidly  laid  out  or  opened  public  highway  is  of 
no  importance  in  the  present  case.  With  the  permission  of  the  owners  oi 
the  land,  the  people  had  been  in  the  habit  of  using  this  as  they  would  a  piib- 
lic  liighway,  and  this  was  known  to  the  defendant. 

The  deceased  was  not  therefore  a  trespasser,  he  was  not  in  the  wron;a:.  ai 
the  time  he  received  the  injury,  but  was  traveling  on  the  road  in  question  on 
bu^>ines.s  and  as  a  matter  of  right.  There  is  no  middle  ground  in  such  a  case, 
dejxfudent  upon  the  nature  of  the  highway.  If  the  way  had  been  a  pul»lic* 
higli  way  or  a  crowded  thoroughfare,  greater  care  might  have  been  reqninnl 
of  the  defendant,  but  the  rights  of  travelers  thereon  in  either  case  would  be 
the  same.  They  would  be  rightfully  there  and  could  be  charged  witii  no 
illegality  or  negligence  in  traveling  thereon  upon  business  or  pleasure.  The 
injur}'  caimot  tlierefore  be  traced  to  any  brea(;h  of  tlie  law  or  wrong  on  thf 
])art  of  the  deceiised,  but  solely  to  the  fault  of  the  defendant,  if  either  was  in 
fault.  It  was  very  strongly  insisted  upon  in  this  court,  that  counsel  in  the 
court  below,  claimed  that  the  defendant  had  no  right  whatever  to  throw  rocks 
from  blasts  in  its  mine  upon  the  lands  of  the  Stephenson  Company,  that  in  so 
doing  it  was  a  trespasser,  and  that  if  a  stone  from  its  blast  struck  deceased, 
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while  upon  the  Stephenson  UuhIh,  defendant  wouUl  be  liable  as  a  trespasser  at 
all  events,  regardless  of  the  qnestlon  of  negligence,  citing  in  support  thereof 
Hay  V.  Colioes,  2  N.  Y.  159 ;  tit,  Peter  v.  Denison,  58  K.  Y.  41G ;  and  Juytr  v. 
Atlama,  123  Mass.  27. 

It  was  claimed  therefore  that  to  meet  the  position  so  taken  by  counsel  for 
]»l;untiff  the  defendant  had  a  clear  right  to  introduce  the  rejected  testimony. 
It  must  be  borne  in  mind  that  this  is  not  an  action  brought  by  the  Stephen- 
son Company  to  recover  damages  for  stone  thrown  upon  its  land  by  the  de- 
fendant. If  this  had  been  such  an  action  the  evidence  might  have  been  ad- 
missible. As  however  the  deceased  was  rightfully  upon  the  road  when  in- 
. uied.  the  Stephenson  Company  could  not  itself  possess  the  right  to  willfully 
<'r  carelessly  endanger  his  life,  nor  could  it  give  this  right  to  another.  And 
although  the  defendant  may  in  the  first  instance  have  had  authority  to  throw 
>tone8  all  over  the  Stephenson  lands,  yet  when  these  persons  acquired  trio 
right  of  travel  thereon,  or  exercised  that  right  with  the  permission  of  owner 
<'f  the  land  and  the  knowledge  of  the  defendant,  the  rights  of  the  latter 
tliereby  became  restricted,  and  from  henceforth  they  must  carry  on  their 
Jmsiness  with  such  a  degree  of  care  iis  the  public  safety  required. 

Tlie  validity  of  a  judgment  cannot  however  be  successfully  assaileil  in  this 
">nrt  l)ecause  of  the  erroneous  legal  positions  taken  by  counsel  in  the  trial 
0  irt.  Unless  the  court  adopts  such  erroneous  views,  and  then  it  is  the  error 
of  the  court  and  not  of  the  counsel,  that  works  a  reversal.  Any  other  view 
would  render  judgments  of  very  uncertain  tenure.  We  must  therefore  look 
to  the  rulings  and  charge  of  the  court,  and  not  to  the  argument  of  counsel,  in 
«»nlerto  ascertain  whether  any  error  was  committed.  An  examination  of  tlie 
nt'ord  shows  that  the  cause  was  not  submitted  to  the  jury  upon  any  sueh  a 
'•.isls.  The  last  clause  of  the  tenth  paragraph  of  the  charge  is  the  only  one 
that  would  seem  to  give  color  to  the  position.  When  however  we  read  the 
tenth,  eleventh,  and  twelfth  paragraphs  of  the  charge,  which  we  must  do  ;;s 
'li^'v  relate  to  the  same  subject,  the  difficulty  disappears. 

The  denial  of  the  right  of  the  defendant  to  throw  stone  in  blasting  'Miptui 
the  land  of  others  without  permission  at  least  of  the  other  parties, "  as  clenrly 
ipliears  by  what  follows,  had  reference,  to  consent  not  simply  of  the  Stephen- 
son Company,  but  the  parties  who  were  in  the  riglitful  possession  and  who 
night  be  injured  thereby.  As  already  said  the  Stephenson  Company  could 
irive  no  permission  that  would  injuriously  affect  the  rights  of  the  deceased. 
I'aking  these  parts  of  the  charge  and  viewing  them  as  a  whole  the  con  it  ree- 
",'nized  the  possessory  rights  of  these  occupants  to  dwell  in  their  houses  and 
to  travel  over  this  road;  that  while  thus  permitted  to  enjoy  these  riglits.  their 
Hvw  fonld  not  be  endangered  by  the  carelessness  of  the  defendant.  Tliut  if, 
in  order  to  protect  them,  "ordinary  prudence  and  caution  would  have  re^jnired 
the  rlefendant  to  cover  and  protect  the  place  from  which  the  blasts  were  to 
^>e  fired  so  that  rocks  should  not  be  thrown  out  by  its  blasts  upon  places  where 
"th»T  i>eople  had  a  right  to  be,  then  the  defendant  was  bound  to  cover  or  j)ro- 
tH-t  the  place  ♦  *  ♦  notwithstanding  it  involved  a  greater  expense  on 
tl»e  part  of  the  defendant  in  so  doing."  The  case  was  not  therefore  submit- 
t*"i  to  the  jury  upon  the  theory  that  defendant  in  throwing  or  i)erniitting  the 
* '^'ks  to  be  thrown  upon  the  Stephenson  lands  thereby  was  guilty  of  a  trespass 
■  nd  as  such  liable  at  all  events  regardless  of  the  question  of  neglisenee. 

The  fourteenth  paragraph  of  the  charge  makes  this  very  clear,  in  <'har£?ing 
tlmt  if  there  was  danger  that  the  defendant  in  firing  its  ulasts  would  throw 
J^srock  beyond  its  own  location,  and  upon  other  places  whtrf  the  (bfoidnut 
had  a  light  to  he,  then  it  was  their  duty  to  give  notice  of  its  blasts  to  all 
tlK»se  who  were  where  they  had  a  right  to  be,  and  failure  so  to  do  would  con- 
stitute negligence  rendering  it  liable,  if  there  was  no  contributory  negligence 
•n  the  part  of  the  deceased.  The  case  was  therefore  submitted  to  the  jury  to 
lind  not  whether  defendant  wsis  a  trespasser  and  liable  as  such,  but  whetlier 
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it  h;ul  been  guilty  of  iie>;ligeiice,  either  by  not  covering  the  pit  when  blastiiv^' 
or  in  not  giving  sufficient  warning.  It  was  argued  that  to  require  defendant 
to  cover  the  pit  when  blasting  would  be  so  expensive,  that  mining  couhl  not 
l>e  carried  on  profitably,  therefore  impracticable;  that  the  law  encourages  min- 
ing, and  would  not  require  conditions  that  would  prevent  it  being  carried  on 
except  at  a  loss  to  the  company. 

The  law  undoubtedly  aims  to  encourage  the  successful  prosecution  of  busi- 
ness entei-prises.  It  at  the  same  time,  with  u  due  regard  for  the  lives  and 
])rotection  of  others^  requires  that  certain  safeguards  be  observed  in  the  con- 
duct and  management  thereof.  It  is  the  duty  of  the  master  to  remove  known 
]>erils;  he  must  provide  safe  machinery,  employ  suitable  servants  and  must 
not  subject  them  to  unknown  dangers  or  send  them  into  dangerous  places. 
The  owner  of  real  estate  must  exercise  ordinary  care  and  vigilance  in  the  use 
thereof,  to  prevent  injury  to  peraons  having  lawful  right  to  be  on  or  near  the 
same.  lie  cannot  erect  buildings  in  an  insecure  manner;  or  negligently  per- 
mit unsafe  walls  to  remain  standing  in  an  exposed  place  to  endanger  persons 
passing  along  the  streets;  or  leave  unguarded  openings  in  his  buildings  where 
pitrties  entering  on  business  may  be  injured.  If  he  does  the  law  holds  him 
responsible,  as  he  is  bound  to  so  control  the  use  of  his  premises  as  not  to  pro- 
duce injury  to  others.  In  like  numner  railway  companies  may  at  certain 
places  on  their  roads  run  at  a  high  rate  of  speed,  yet  in  entering  and  running 
through  villages  and  cities,  and  when  approivchiug  certain  crossings,  a  differ- 
ent rate  must  ordinarily  be  observed.  They  may  also  be  required  to  station 
and  maintain  flagmen  at  certain  points,  and  to  erect  bridges  across  streets  and 
highways  where  the  public  safety  seems  to  require  it. 

So  where  mining  companies  own  tlie  land  where  they  have  opened  their 
mine,  and  contiguous  thereto,  they  may  conduct  their  operations  with  appar- 
ently very  much  less  care  than  they  coiild  w  here  the  surface  of  the  land  over 
the  mine  was  in  the  actual  occupation  of  others;  or  where  third  parties  were 
in  the  actual  enjoyment  of  lands  near  to  the  mine;  or  a  highway  run  close  to 
the  pit ;  or  large  numbers  of  people  were  in  the  habit  of  traveling  neiir  thereto 
by  sutferance  of  the  ownera  of  the  land.  What  at  a  given  time  and  place 
might  be  done  with  almost  absolute  safety,  so  that  slight  care  would  be  deemeil 
sufficient,  would,  if  done  in  the  same  way,  under  other  circumstances,  be  held 
gross  if  not  criminal  negligence. 

In  none  of  these  cases  where  negligence  is  alleged  and  proved,  could  the 
answer  be  admitted,  that  the  profits  of  the  business  carried  on  would  not  jus- 
tify the  extra  expense.  It  is  not  the  matter  of  profit  or  loss  that  determines 
or  enters  into  the  question  of  care  or  negligence,  but  rather  that  of  danger  to 
the  public  or  third  persons.  Were  it  otherwise  an  insolvent  corporation 
would  be  comparatively  safe,  and  an  almost  worthless  mine  might  be  carried 
on  with  an  utter  disregard  of  the  rights  and  safety  of  others.  If  mining  at  a 
particular  place  cannot  be  profitably  carried  on,  and  at  the  same  time  the 
rights  of  third  parties  be  resi>ected  and  protected,  then  it  must  be  carried  on 
at  a  loss  or  abandoned. 

Whether  a  covering  was  practicable  in  the  present  case,  and  necessary,  was 
we  think  fairly  and  properly  submitted  to  the  jury. 

The  next  position  relied  upon  is  that  the  death  of  Beaucliamp  was  not 
the  natural  and  proximate  result  of  the  injury  received,  but  w^jis  caused  by 
active  pneumonia.  The  charge  as  given  ui)on  this  part  of  the  case  is  not  and 
could  not  be  questioned,  if  under  the  evidence  the  question  was  proper  to  l)e 
submitted  to  the  jury  at  all.  It  is  claimetl  by  the  defendant  that  it  should 
not  have  been,  and  upon  this  point  the  case  should  have  been  taken  from  the 
jury. 

We  may  well  adopt  what  was  said  in  Baltimore  d*  P,  R.  R.  v.  Reaney,  42 
Md.  117.  Where  after  speaking  of  cases  where  two  or  more  independent 
causes  concur  in  producing  an  effect  and  it  cannot  be  determined  which  was 
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the  efficient  and  routrolling  cause — or  whether  without  the  concurrence  of 
Itoth  the  event  wouhl  have  happened  at  all — the  court  added.  *'  But  it  is  equally 
true  that  no  wrong-doer  ought  to  be  allowed  to  apportion  or  qualify  his  own 
wrong;  and  that,  us  a  loss  has  actually  happened  while  liis  own  wrongful 
act  Wiis  in  force  and  operation,  he  ought  not  to  be  permitted  to  set  up  as  a 
defease  that  there  was  a  more  immediate  cause  of  the  loss,  if  that  cause  was 
put  in  operation  by  his  own  wrongful  act.  To  entitle  such  party  to  exemp- 
tion he  must  show  not  only  that  the  same  loss  might  have  happened,  hut  tiiat 
it  must  have  happened  if  the  act  complained  of  had  not  been  done.  Daris  v. 
Hanett,  6  Bing.  716. 

This  case  would  seem  to  come  clearly  within  the  third  rule  laid  down  by  Mr. 
Justice  CooLEY  in  his  work  upon  Torts,  p.  70,  where  the  authorities  are  very 
fully  collected:  **If  the  original  act  was  wrongful,  and  would  naturally,  aiul 
according  to  the  ordinary'  course  of  events,  prove  injurious  to  some  otlier  per- 
son or  persons,  and  does  actually  result  in  injury  through  the  intervention  of 
other  causes  which  are  not  wrongful,  the  injury  sliall  be  referred  to  the  wrong- 
ful cause,  passing  by  those  which  are  innocent?'  In  the  present  case  tlie  i>liy- 
siciau  who  attended  the  boy  was  called  as  a  witness  by  the  defendant,  and  on 
direct  examination  testified  that  "he  died  of  pneumonia.*'  That  at  the  time 
he  was  seized  with  pneumonia  he  was  doing  tolerably  well;  after  the  injury 
he  went  on  improving  slightly  up  to  the  time  he  had  pneumonia,  (hi  cross- 
exiuuination  the  physician  further  testified  that,  when  first  called,  he  found 
that  the  boy  had  received  a  compound  fracture  of  the  skull ;  that  he  then  aj)- 
peared  to  be  a  good,  healthy,  well-nourished  boy;  that  he  was  insensible  iukI 
remained  so  until  the  next  day,  when  the  depressed  portion  of  the  brain  wius 
raised  and  a  number  of  pieces  of  bone  taken  out;  that  there  was  a  mass  a|>- 
peared  subsequently  protruding  from  the  hole,  which  grew  to  be  about  tlie 
size  of  an  English  walnut;  it  was  a  fungus  of  the  brain,  and  was  removed; 
that  he  expected  the  boy  to  recover,  and  from  the  fact  that  he  lived  five  or  six 
months  he  had  some  hopes  of  a  recovery.  He. also  testified  that  there  was 
complete  paralysis  of  the  right  side,  which  continued  some  time;  that  the  boy 
had  some  movement  of  his  right  side  betV)re  his  death,  but  had  not  completely 
recovered  the  use  of  his  limbs;  that  his  tongue  was  at  first  paralyzed,  but  he 
afterwards  so  far  recovered  the  use  thereof  as  to  be  able  to  say  Ves  and  no. 
He  also  testified:  "  I  think  he  might  have  got  well.  Of  course  it  was  a  serious 
injury,  the  chances  were  against  his  getting  well,  and  yet  the  chances  were 
that  he  might  ultimately  recover.  The  chances  were  against  his  rec(»very, 
and  yet  there  were  chances  for  his  recovery.  I  would  put  the  chances  fur  his 
recovery  in  the  minority."  Again:  "1  found  him  suffering  from  shortness 
of  breath;  I  ascertained  from  his  parents  that  he  had  a  chill,  followed  by  a 
cough  and  pain  in  his  side."  "As  to  the  cause  of  this  particular  variety  of 
pneumonia  it  is  sometimes  due  to  exposure  to  cold,  living  in  a  vitiated  atmos- 
phere, overcrowded.  *  ♦  ♦  This  boy  was  exposed  to  cold  the  same  as 
we  all  are,  more  or  less;  he  was  in  a  sick  room,  but  they  had  some  ventila- 
tion in  there,  I  know,  at  my  request.  *  *  *  I  am  unprepared  to  say  what 
caused  pneumonia  in  his  case.  *  *  *  In  ipy  opinion  it  was  a  specific  or 
typical  pneumonia;  the  relation  between  it  and  the  injured  head  were  not 
dose."  . 

Further  evidence  similar  to  the  above  was  given,  but  sufficient  has  been 
quoted  to  show  the  character  thereof  and  the  above  is  as  favorable  to  the  de- 
fendant's position  as  the  case  will  permit. 

Is  it  clear  lieyond  dispute,  that  the  cold  taken,  pneumonia  and  death  were 
independent  and  separate  from  the  injury  received  and  sickness  resulting 
therefrom?  Can  it  be  said  with  judicial  certainty  that  the  injury,  the  sick- 
liest and  weakness  following  therefrom,  did  not  directly  cause  or  largely  con- 
tribute to  the  attack  of  ]meun\onia.  and  that  tlie  party  wrongfully  injured 
was  as  able  to  withstand  this  resultant  cittack  as  he  would  have  been  if,  '*u 
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gocKl,  healLliy,  well-iiomislied  boy"  as  at  the  time  he  i'e<*eivecl  tht'  injury?  If 
the  injury  received  and  sickness  following,  concurred  in  and  contributed  to 
the  attaciv  of  pneumonia,  tlie  defendant  must  be  held  responsible  therefor.  It 
cannot  be  said  that  here  was  a  second  wrongful  act,  or  a  disease,  wholly  in- 
dependent of  the  first  wrong,  which  caused  the  death  of  the  boy.  People  v. 
Cook,  39  ]Mich.  239. 

We  have  examined  the  other  assignments  and  discover  no  error  therein. 

The  judgment  will  be  affirmed  with  costs. 

(The  other  justices  concurred.) 


Marquktte  County  r.  Ward  and  othei*s. 
Filed  February  27, 1883. 

AlthonKh  a  county  tren^nrer,  in  the  collection  of  liquor  tnxcA,  Is  the  agent  of  the  mnnlcipnlitied  and 
not  of  the  county,  he  receives  the  moneys  so  collected  in  his  otHcinl  cnpucity  as  county  treasurer,  aui 
as  bis  bond  covers  :ill  receipts  in  that  capacity  hit*  sureties  are  liable  for  his  failure  to  account  there- 
for,  and  it  makes  no  dtfl'erence  that  in  the  declaration  in  an  action  on  the  bond  the  moneys  arede* 
swrlbed  as  the  moneys  of  the  county,  for  the  county  in  this  action  will  collect  such  moneys  as  belon;: 
to  tlie  municipalities  n9  trustee,  and  they  will  pass  through  tlie  hands*  of  it^  treasurer  to  the  corporx- 
tlons  entitled  to  them  precisely  as  in  the  case  of  an  original  collection  from  the  tax^pa^ers. 

Upon  examination  of  the  evidence  it  appears  that  tlie  direction  of  the  conrt  to  the  jury  to  find  a  ver- 
dict for  the  pinlntifl'fur  the  whole  amount  claimed  was  not  error,  although  there  may  have  been  some 
evtdence  that  a  portion  of  the  amount  was  collected  during  the  previous  term  of  ofllce  of  the  trea«ar«t-. 

Error  to  Marquette. 

John  Q.  Adanus  and  IF.  P,  Htnly,  for  plaintiff.  E.  E,  Chborn  and  tf.  W.  Htiy- 
den,  for  defendants  and  appellants. 

CooLEY,  J.  This  action  is  upon  the  official  bond  of  Ward  as  treasurer  of 
the  county  of  Marquette.  Ward  was  first  elected  treasurer  for  the  term  bej^i li- 
ning January,  1879,  and  again  for  the  term  beginning  .January,  1881.  Tlit* 
bond  in  suit  was  for  the  second  term.  Ward  resigned  January  24.  1882.  at 
which  time  the  books  showed  in  his  hands  J^18,0K)5.32.  This  sum  he  hits 
failed  to  pay  over  to  his  successor,  and  judgment  has  been  recovered  for  it  in 
this  suit.  In  the  declaration  the  treasurer  is  alleged  to  have  **  received  into 
his  hands  as  such  county  treasurer  a  large  sum  of  money  belonging  to  the 
plaintiff,  to- wit,"  etc.  On  the  trial  it  appeared  that  $11,205.94  of  the  defi- 
ciency was  moneys  which  the  treasurer  had  received  for  the  various  township?* 
and  cities  of  the  county  for  litjuor  taxes,  and  only  86.799.91  belonged  to  the 
county.  For  the  moneys  belonging  to  the  cities  and  townships  it  was  in- 
sisted there  could  be  no  recovery  on  the  bond.  It  wjis  also  claimed  that  them 
was  evidence  in  the  case  from  which  it  was  inferable  that  the  defalcation,  in 
part  at  least,  occurred  during  the  treasurer's  first  term ;  but  the  circuit  judgo 
thought  otherwise,  and  directed  a  verdict  for  the  plaintiff  for  the  whole 
amount  claimed.     This  statement  sufficiently  indicates  the  points  at  issue. 

1.  That  the  liquor  taxes  do  not  belong  to  the  county,  and  do  not  when  col- 
lected go  into  the  county  tre^isury,  was  shown  in  the  case  of  Marqtutte 
County  V.  Treasurer  of  Ishpeming,  13  X.  W.  Kep.  609.  The  provisions 
of  the  statute  were  given  in  the  opinion  of  that  case,  and  it  wj«  si«<l 
that  the  treasurer  in  collecting  and  accounting  for  those  taxes  wjis  acting  as 
agent  of  the  municipalities,  and  not  as  agent  of  the  county.  Hut  this  does 
not  determine  that  the  moneys  are  not  within  tlie  purview  of  theofiU-ial  boiHl 
of  the  treasurer.  Though  he  receives  the  moneys  as  agent  for  the  inunicipal- 
ities,  he  receives  them  in  his  official  capacity  as  county  treasurer;  and  if  hi^ 
bond  covers  all  receipts  in  that  capacity,  it  must  cover  these  with  the  rest. 
The  statute  under  whirh  the  bond  is  given  requires  a  bond  conditioned  that 
the  treasurer  '*and  his  deputy  and  all  persons  employed  in  his  office  shall 
faithfully  and  properly  execute  their  respective  duties  and  trusts,  and  that 
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smh  treasire  •  shall  pay,  according  to  law,  all  iiioueys  which  shall  coaio  to  his 
hands  as  treasurer,  and  will  remler  a  just  and  true  iiocount  thereof  when  re- 
quired by  the  board  of  supervisors,  or  by  any  provision  of  law,  and  that  he 
will  deliver  over  to  his  successor  in  ortiee,  or  to  any  other  pei*son  authorized 
by  law  to  receive  the  same,  all  moneys,  books,  papers,  and  other  thinjjs  apper- 
taining or  belonging  to  said  otliee/*     Conip.  Laws,  §  512. 

The  bond  iu  suit  was  given  in  coinpliauce  with  this  provision,  in  its 
terms  it  could  not  well  be  more  general.  Moneys  received  othciiUly  from  any 
source  whatsoever  are  apparently  within  them,  and  the  treasurer  is  required 
to  account  not  exclusively  to  the  supervisors  or  to  the  county,  but  to  any  per- 
son authorized  by  law  to  receive  from  him  whatever  he  njay  hold  oflieially  in  cus- 
tody. This  statute  received  attention  in  People  v.  ISup'ra  of  iSL  (:lnii\  :](» 
Mich.  388,  and  we  there  held  that  the  bond  was  not  restricrted  as  a  security  to 
the  moneys  received  for  the  county,  but  covered  the  whole  range  of  the  tre«is- 
urer*fl  official  duties.  The  fact  that  the  tax  on  the  liquor  traOic  was  for  the 
first  time  ira]X)sed  after  this  statute  which  fixed  the  condition  of  tiie  treas- 
urer's bond  was  passed  is  of  no  moment;  the  tax  was  provided  for  before  this 
bond  was  given,  and  the  sureties  must  be  supposed  to  have  hiul  in  view  when 
they  signed  the  bond  idl  duties  which  existing  statutes  imposed  upon  their 
principal.  They  had  notice  that  the  liquor  tax  was  to  be  received  by  him  of- 
ticially,  and  that  he  must  account  for  it  iis  treasurer. 

There  was  no  impropriety  in  describing  the  moneys  in  the  declaration  as 
the  moneys  of  the  county.  The  county  in  this  suit  will  collect  such  portion 
as  belongs  to  the  municij)alities  Jis  trustee,  and  they  will  pass  through  the 
hands  of  its  treasurer  to  tlie  corjK)rations  entitled  to  then).  Tiiere  is  nothing 
in  the  suggestion  that  if  the  county  collects  on  such  a  declaration  it  will  be 
under  no  obligation  to  account.  The  treasurer,  who  will  receive  the  moneys 
if  any  are  collected  on  judgment,  will  account  for  them  precisely  as  he  would 
un  an  original  collection  from  tax-payers. 

2.  That  there  was  some  evidence  of  a  defalcation  during  the  first  term  is 
insisted  upon  with  much  earnestness  aiid  with  some  plausibility.  The  argu- 
ment is  all  made  on  the  evidence  of  Ward,  the  defaulting  treasurer.  His  f)th- 
cial  cash-book  was  put  in  evidence,  which  showed  that  he  had  on  hand  at  the 
l)eginning  of  his  second  term  :?11,J)78.74.  He  was  then  questioned  by  the 
defense  respecting  these  moneys;  where  they  were  at  the  time;  and  it  ap- 
peared that  he  kept  accounts  in  three  banks,  and  usually  kept  some  money  in 
his  safe  also.  He  w^is  also  accustomeil  to  make  advances  on  county  matters. 
What  the  precise  condition  of  things  was  on  January  1,  1881.  he  could  not 
aay;  it  was  impossible  for  him  to  account  now  for  the  whole  sum  of  i:*ll.- 
^8.74.  There  was  •*  probably  "  or  ''possibly  " — to  use  his  words — some  tleJi- 
eiency  at  that  time,  but  he  could  not  say  that  tliere  was.  He  did  not  discover 
that  he  was  deficient  for  a  year  thereafter. 

It  seems  to  us  evident  that  there  wjus  nothing  in  this  from  whicli  the  jury 
could  find  a  defalcation  in  .lanuary,  1881.  The  (^ash-book  made  out  at  legist 
<\prima/af:(e  v-jtse  of  no  defalcation,  and  the  most  that  can  be  said  of  Ward's 
evidence  is  that  he  was  unable  when  the  case  was  tried  to  account  for  all  tht) 
moneys  whicii  the  cash-book  then  showed  he  had  on  hand.  Hut  he  could  not 
say  how  much,  if  anything,  was  deficient,  and  if  the  jury  were  allowed  to 
f?uess  upon  his  evidence,  nothing  in  what  Wanl  testified  to  would  limit  their 
guessing  within  any  particular  bounds.  But  juries  are  to  judge;  to  decide 
upon  evidence;  not  to  guess,  in  default  of  evidence. 

We  find  no  error  in  tlie  record,  and  it  must  be  afiirmed  with  c^)sts. 

(The  other  justices  concurred.) 
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Byan  V,  Bagaley  and  another^ 
Filed  February  27, 1883. 

Where  an  Injary  Is  causAd  to  a  workman  In  a  mine  by  reason  of  the  negligence  of  one  who  Is  not  Im 
any  troe  sense  a  mere  foreman  or  department  leader  or  ^nbchief  in  h  given  sphere  of  mining  opern- 
tions,  bat  whose  agency  covers  the  entire  mine  and  the  entire  control  of  the  work,  such  negligeiu  e 
Is  not  the  negligence  of  a  fellow-.servant,  but  is  to  be  considered  as  the  negligence  of  the  owner  of  the 
mine,  and  he  will  be  liable  therefor  whether  sacb  agent  was  appointed  diractly  by  him  or  by  hi«  ^fciu 
eral  agent. 

Error  to  Marquette. 

6/.  W,  Hayden,  for  plaintiff.     W,  P.  Hfahj,  for  defendants  and  appelljuils. 

Graves  C.  J.  The  defendant  is  proprietor  of  the  Palmer  Iron  Mine,  niui 
Daniel  Ryan,  the  decedent,  while  working  as  a  laborer  in  the  mine  was  sud- 
denly killed  by  the  fall  of  certain  water-pipe  which  were  being  hoisted  from 
below.  The  plaintiff  claimed  that  the  casualty  was  owing  to  negligence  for 
which  the  defendant  was  liable  and  she  hence  brought  this  action  and  was 
alloweil  to  recover.  That  there  was  negligence  as  alleged  is  not  disputed ;  ami 
neither  is  it  disputed  that  it  personally  rested  on  one  Whitesides,  who  was  in 
the  performance  of  his  ciistomaiy  duties  as  the  fellow-servant  of  Kyan,  and 
hence  that  the  defendant  was  not  answerable  to  one  for  the  negligence  of  the 
other.  It  is  expedient  to  refer  to  a  few  facts.  As  a  part  of  the  general  busi- 
ness a  store  was  carried  on.  The  defendant  lived  in  Pittsburgh  and  the  con- 
duct of  affairs  was  confided  to  local  agents,  and  the  agent  first  in  station  wa.s 
Kirkpatrick.  But  neither  he  nor  the  defendant  w\as  competent  to  work  tlie 
mine.  They  were  untauglit.  Therefore  all  raattei-s  in  regard  to  working  the 
mine  were  required  to  be  left  to  some  one  else  and  tliey  were  committed  abso- 
lutely to  Whitesides  the  mining  captain.  Kirkpatrick  took  care  of  the  store 
and  had  charge  of  the  financial  part  of  tlio  business.  He  also  kept  the  boolis. 
Tie  rarely  went  to  the  mine  and  had  no  control  over  its  peculiar  operations. 
He  in  fact  appointed  Whitesides  but  did  not  assume  to  direct  or  control  him. 

The  defendant  made  fi-equent  visits  and  was  accustomed  to  consult  with 
Whitesides  and  listen  to  his  plans  and  arrangements  about  the  conduct  of 
the  mine,  and  in  case  the  defendant  knew  anything  on  the  subject,  which 
rarely  hapj^ned,  he  would  tender  advice. 

The  plaintiff  took  the  position  that  according  to  the  facts  which  were  not 
disputed  the  authority  and  control  delegated  to  Whitesides  over  the  mining 
and  the  mines  were  such  that  the  latter  was  not  to  be  regarded  as  a  mere 
fellow-servant  of  Ryan,  but  for  the  purpose  of  seeing  who  was  responsible  he 
was  to  be  deemed  as  standing  in  the  defendant's  shoes  itnd  as  affecting  the 
latter  with  whatever  liability  there  was.  U[K)n  this  point  the  circiiit  judge 
instructed  the  jury  as  follows :  •*  JS'ow  what  was  the  position  of  Capt.  White- 
sides?  He  was  a  mining  captain.  I  think  it  appears  from  the  testimony 
that  he  had  the  entire  charge  and  control  of  the  underground  work  and  all 
the  work  generally  of'the  mine  and  that  he  employed  and  discharged  men. 
Now  I  charge  you  that  if  Capt.  Whitesides.  had  this  power  delegated  to 
him— to  manage  and  control  the  mine — negligence  on  his  part  would  be  the 
negligence  of  the  owners  or  managers  of  the  mine." 

XTnder  this  charge  and  in  view  of  all  the  facts  it  was  settled  by  the  jury 
that  Whitesides'  ix)sition  and  power  were  as  indicated  by  the  jury.  We  are 
consequently  to  consider  that  he  was  intrusted  with  the  management  of  the 
mine  without  direction  or  interference.  He  was  not  in  any  true  sense  a 
mere  foreman  or  department  lemler  or  subchief  in  a  given  sphere  of  the  min- 
ing operations.  His  agency  covered  the  entire  mine  and  his  capacity  and  dis- 
cretion dominated.  The  defendant  and  the  agent  Kirkpatrick  equally  r(*- 
ganlod  him  and  looked  to  him  as  the  one  person  to  contrive  and  execute,  and 
they  were  guided  by  his  intelligence:  not  he  by  theirs.    In  respect  to  legid 
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accountability  liis  negligence  was  the  negligence  of  the  defendant.  The  case 
is  within  the  principle  stated  and  recoj^nized  in  Qitinry  Mining  Co,  v.  Kitts, 
42  Mich.  34;  [S.  C.  ti  X.  W.  Hep.  240.J  See,  also,  Dobbin  v.  Richmond  d-  I). 
H,  Co,  81  X.  C.  446;  Brothers  v.  Car^^r,  52  Me.  37:3;  -Vw/to/  v.  Phila,  &  S. 
M,  a,  Co,  78  Pa.  St.  25;  Corcrjrau  v.  HoJbrook,  W^  X.  Y.  57;  Schvltz  v.  Chi- 
mgo,  etc.,  48  Wis.  375-380;  [S.  C.  4  N.  W.  Hkp.  399;]  Wood,  Law  M.  &  S. 
§  4-i8,  and  cases. 

It  is  not  material  that  Whitesides  received  his  appointment  directly  from 
Kirkj)atrick.  For  the  question  In  hand  it  is  just  the  same  whether  his  em- 
ployment was  directly  by  defendant  or  through  another.  The  point  is  what 
lis  matter  of  fact  was  his  position,  not  hy  whatdirectjiess  or  circuity  he  got  it. 

If  he  was  put  into  what  was  in  substance  the  place  of  the  defendant  in  re- 
gaixl  to  the  actual  control  and  management  of  the  mine  it  is  of  ho  importance 
that  his  being  put  there  was  through  the  agency  of  another  Instead  of  being 
1)7  the  immediate  personal  act  of  the  defendant. 

I  tliink  the  judgment  should  be  affirmed  with  costs. 

(The  other  justices  concurred.) 


Detroit,  Wkst  J.  &  T.  Ry.  Co.  «.  Crane. 
Filed  February  27,  1883. 

Th«  mere  fRct  that  a  member  of  a  Jury  to  condemn  land  for  the  ase  of  n  projected  railroad  wn?  one 
of  tbe  sabscribers  to  a  fund  for  the  beneHt  of  another  road  that  proposed  to  take  h  perpetaal  leaHe  of 
tbe  projected  new  rood  at  an  annual  rental  of  7  per  cent,  of  Us  cost,  will  not  render  such  juror  in- 
fompetent  on  tbe  ground  of  interest. 

When  a  party  desires  a  ruling  with  a  view  to  take  advantage  of  it  by  appeal  if  erroneous,  it  is  not 
sufficient  for  him  to  rely  upon  some  private  knowledge  the  Judge  may  have  of  the  facts,  but  he  niusi 
bring  the  facts  into  tbe  case  in  some  authoritative  and  responsible  form,  so  that  they  may  become  :i 
part  of  tbe  record  for  tbe  purposes  of  the  review,  as  the  personal  knowledge  of  the  judge,  not  ex. 
pr«!i.<ied  in  writing  for  tbe  purposes  of  the  case,  never  can. 

In  proceedings  to  condemn  Innd  for  purposes  of  a  railroad  a  very  large  discretion  in  admitting  and 
rejecting  testimony  is  left  to  tbe  jury  or  the  attending  otHcer.  when  there  is  one,  and  wiieu  the  case  is 
tPKaled  tbe  award  cannot  be  disturbed  on  account  of  such  decisions,  unless  it  is  fairly  evident,  In 
v>ev  of  the  facts  and  circumstances,  that  the  ruling  was  not  only  innccnrute,  but  was  a  cause  of  sub- 
^nuntisliajastlee  to  the  appellant  in  the  matter  of  the  result. 

la  this  caw,  tbe  jury  seeming  to  have  acted  with  deliberation  and  no  injustice  having  been  done,  the 
proceedings  must  stand  affirmed. 

Appeal  from  Wayne. 

Gfo.  V.  N,  Lothrop,  for  petitioner.  If.  C,  Wiftnef\  for  respondent  and  ap- 
I«llant. 

CooLET,  J.  The  regularity  of  proceedings  to  condemn  lands  for  the  pur- 
poses of  a  railroad  is  involved  in  this  case.  The  road  is  local  to  the  city  of  De- 
troit and  its  vicinity,  and  appears  to  be  designed  to  connect  other  roads  with 
a  union  depot  for  that  city.  The  lands  of  respondent  which  are  proposed  to 
l)e  taken  are  a  little  below  the  city.  On  the  petition  of  the  railroad  company 
a  juiT  was  impaneled  for  the  purposes  of  the  condemnation,  under  the  super- 
vision of  one  of  the  circuit  judges  for  the  county  of  Wayne,  and  the  jury,  after 
taking  a  great  amount  of  evidence  which  is  before  us  in  the  printed  record, 
made  its  report  to  the  court  September  6, 1882.  By  this  report  it  is  found  and 
determined  that  it  is  necessary  to  take  the  land  for  public  use,  that  is  to  say, 
for  the  constructing  and  operating  of  the  railroad  of  said  company  under  itn 
articles,  and  in  and  for  a  right  of  way  for  the  same,  and  the  damages  or  com- 
pensation which  ought  to  be  made  to  the  respondent  therefor  is  fixed  at  the 
sum  of  $6,270.  On  this  report  being  filed  an  order  was  entered  that  the  re- 
spondent show  cause  on  a  day  named  why  it  should  not  be  confirmed.  The 
resp<mdent  appeared  and  showed  for  cause  the  following  reasons: 

''First.  Benjamin  Vernor,  one  of  the  jurors  of  the  jury  making  such  report, 
was  interested  in  the  building  of  petitioner's  said  road,  and  who,  when  called 
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to  sit  on  said  jury,  was,  on  that  ground,  challenged  by  said  resiMMidtMit,  bnt 
liis  challenge  was  overruled  by  the  court.  The  facts  relating  thereto  are 
shown  by  the  artidavit  of  John  Atkinson  hereto  attached.  Second,  That  (hir- 
ing the  hearing  of  said  matter  before  said  jury  such  juiy  was  not  in  charge  of 
any  officer,  but  dispersed  and  came  together  at  their  own  convenience,  as 
appears  by  the  atlidavit  of  John  Atkinson  above  referreil  to.  Third.  Thai 
during  the  hearing  of  said  matter  before  such  jury  said  petitioner  intnxlui-^l 
and  put  in  evidence  against  tlie  objection  of  this  resj)ondent  a  great  amount 
of  irrelevant  and  incomi)etent  testimony,"  (some  of  which  is  specified.) 

These  are  the  reiisons  assigned  why  confirmation  of  the  report  should  not 
be  had,  and  they  are  the  only  reasons  which  appear  to  have  been  suggesteil  in 
that  court.  They  are  therefore  the  only  reasons  to  be  consideretl  now  and 
here. 

1.  The  first  objection  to  the  confirmation  arises  upon  the  challenge  to  the 
juror  Venior.  For  the  grounds  of  this  we  are  referred  to  the  affidavit  of  At- 
kinson, who  states  that  **  he  acted  as  me  of  the  counsel  for  the  respondent  on 
the  trial  of  the  above-entitled  cause,  and  was  present  at  the  impanehngof 
the  jury  therein ;  that  Benjamin  Yernor  on  being  called  as  a  juror  was  jtsketl 
whether  or  not  he  luul  subscribed  a  sum  of  money  towards  the  Hutler  bonu>, 
and  answeretl  that  he  had  subscribeil  and  paid  100  dollars;  that  thereupon  he 
was  challenged  as  an  interested  i)arty  by  said  respondent,  which  challenge  was 
overruled,  to  which  the  respondent  excepted."  This  is  the  whole  statenienl 
of  what  took  place  respecting  the  challenge  of  this  juror  at  the  time  it  was 
made  and  piissed  upon  by  the  circuit  judge.  If  the  challenge  w<is  well  taken, 
the  reasons  for  it  must  be  found  in  the  facts  here  stated.  No  other  facts  couUl 
be  put  into  the  ciise  afterwards  to  bring  error  retrospectively  into  the  decision 
if  it  was  not  erroneous  on  the  facts  which  were  before  the  judge  when  he 
made  it. 

The  question  then  is,  whether  having  subscribed  and  paid  a  sum  of  money 
to  what  is  called  the  Butler  bonus  made  the  subscriber  so  far  interested  in  a 
new  local  railroad  projected  at  the  city  of  Detroit  that  he  wtis  an  incompetent 
juror  on  a  question  of  condemnation  of  land  for  such  projected  road.  lUu 
what  was  the  Butler  bonus,  and  what  grounds  had  the  circuit  judge  fur  an 
opinion  or  an  inference  that  particiiuition  in  it  made  the  participattu-  inter- 
ested in  this  road  ?  It  is  not  shown  to  us  that  the  Butler  bonus  was  explaine<l 
to  the  circuit  judge  when  the  challenge  was  made,  or  that  he  liad  any  knowl- 
edge or  information  what  it  meant.  It  will  not  be  pretended  that  he  could 
take  judicial  notice  of  it;  but  if  he  coidd  not,  his  ruling  upon  the  challenge 
must  certainly  have  been  correct.  In  the  affidavit  to  oppose  confirmation, 
however,  we  find  what  was  the  Butler  bonus  explained  to  the  court,  and  il 
appears  to  have  been  a  large  sum  of  money  crontributed  by  the  people  of  De- 
troit to  the  construction  of  a  railroad  from  the  city  of  Detroit  to  Butler  in 
Indiana.  As  the  raising  of  such  a  sum  of  money  by  general  contrilaition^ 
would  be  likely  to  be  a  matter  of  public  notoriety  and  attract  a  good  deal  of 
attention,  possibly  it  may  have  been  assumed  when  the  challenge  was  made 
that  the  judge,  who  was  a  resident  of  Detroit,  would  be  familiar  with  all  the 
facts  and  would  act  upon  his  personal  knowledge.  The  circumstance  that  no 
legal  showing  was  made  of  what  the  Butler  bonus  was  would  tend  to  give 
countenance  to  this  suggestion.  It  seems  almost  unnecessary  to  say,  howevei , 
that  when  a  party  desires  a  ruling  with  a  view  to  take  advantage  of  it  hy 
appeal  if  erroneous,  it  is  not  sufficient  for  him  to  rely  upon  some  jirivale 
knowledge  the  judge  may  have  of  the  facts,  but  he  must  bring  the  facts  into 
the  CJise  in  some  authoritative  and  resjwnsible  form,  so  that  they  may  become 
a  part  of  the  record  for  the  purposes  of  the  review,  as  the  persoiuil  knowleilf^*? 
of  the  judge  not  expressed  in  writing  for  the  purposas  of  the  case  never  can. 

But  the  resp9ndent  is  not  advances!  at  all  in  the  direction  of  showing  errov 
when  he  shows  or  assumes  that  the  circuit  judge  knew  wliat  wtis  meant  by 
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the  Biiller  l)oiuis.  Appurently  it  is  something  liavingno  eonnettiou  whatever 
with  the  road  now  projecte<l,  so  that  the  siiggeatioii  tluit  sulweription  to  it 
makes  tlie  subscriber  interested  in  the  new  road  seems  to  be  gratuitous.  But 
the  affidavit  opposing  the  confirmation  goes  further  nud  proceeds  to  explain 
how  the  one  thing  is  connected  with  the  other.  Tlie  explanation  shortly  stated 
is  that  by  various  contracts  which  are  set  out  or  referred  to  the  road  for 
whioii  the  bonus  was  raised  has  acquired  the  right  to  a  perpetual  lease  of  the 
projci^ted  new  road,  at  an  annual  rental  of  7  per  centum  of  its  costs,  and  is 
thereby  directly  interested  in  the  construction;  itspui^pose  being  to  obtain  by 
mesms  thereof  access  for  its  business  to  the  union  depot.  Tliis  is  the  wliole 
.showing.  The  supposed  interest  of  the  juror  then  consists  in  the  fact  that 
he  once  made  a  gift  towards  tlie  construction  of  a  railroad,  which  railroad,  by 
subsequent  contracts,  has  obtained  an  interest  in  the  proposed  new  road.  That 
this  constitutes  a  legal  interest,  no  one  can  pretend,  for  the  juror  took  no  stock 
for  bis  gift.  The  cliallenge,  then,  must  be  considereil  a  ciiallenge  to  favor; 
and  the  logic  of  it  is  tliat  because  Mr.  A'ernor  desired  the  construction  of  tlie 
Detroit  &  liutler  road,  and  was  willing  to  aid  it  by  a  gift,  therefore  he  must 
•lesire  the  construction  of  a  road  subsequently  projected  which  the  Deti-oit  & 
Hutler  road  subsequently  concludes  to  leiise  and  use.  But  any  su(;h  logic 
must  assume  that  the  donors  to  a  road  approve  of  whatever  collateral  i)rojects 
its  managers  decide  to  enter  upon:  and  it  falls  to  the  ground  as  ba.seless  un- 
less we  can  make  that  assumption.  This  seems  a  very  violent  assumption,  ami 
would  often  be  very  untrue  to  the  facts. 

Hut  it  very  manifest  that  ui)on  this  record  we  are  not  called  upon  to  say 
whether  such  an  assumption  can4>r  cannot  be  made.  What  we  are  to  decide 
is  whether  the  circuit  judge  committed  any  error  in.overruling  the  challenge 
Jiiatle  to  favor,  wid  he  certainly  committed  none  if  he  knew  of  nor  facets  which 
should  give  the  juror  a  bias.  It  does  not  appear  that  he  knew  of  any  such 
facts.  It  does  not  appear  that  the  facts  supposed  to  be  caloulated  to  atlect 
the  impsirtiality  of  the  juror  were  either  brought  to  the  attention  of  the  judge 
by  affidavit  or  iul mission,  or  that  they  were  facts  of  public  notoriety  so  that 
they  might  be  supposed  to  have  come  to  his  knowledge  as  a  citizen.  For  the 
first  time  they  appeiu*  to  have  been  made  known  to  him  as  a  ground  for  refus- 
ing to  contirm  proceedings  which  had  been  a  long  time  in  progress  and  lia<l 
^•ost  a  considerable  sum  of  money,  and  in  which  the  juror  had  participate*! 
without  any  legal  cause  being  shown  against  it.  And  at  the  time  of  their 
making  known  the  facts  it  was  not  pretended  that  they  had  newly  come  to 
the  party's  knowledge,  and  that  for  that  reason  he  could  not  have  presented 
them  in  due  time. 

The  court  then  did  not  err  in  holding  that  the  overruling  of  the  challenge 
to  Venior  wjis  not  a  sufficient  ground  for  refusing  to  confirm  the  report. 

2.  The  sex*ond  ground  for  opposing  the  confirmation,  namely,  fhnt  the  jury 
were  allowed  to  sejiarate  at  will  during  the  time  when  the  case  was  in  their 
hands,  is  not  insisted  upon  on  the  heiirhig  in  this  court. 

•i.  The  third  ground  iissigned  in  the  circuit  court  was  that  the  jury  receivetl 
**agi-eat  amount  of  irrelevant  and  incompetent  testimony;"  which  is  partic- 
ularly specified  in  the  objections  filed  to  the  confirmation. 

We  have  examined  the  record  in  the  light  of  these  objections,  and  it  seems 
highly  probable  that  if  the  evidence  hiis  been  taken  under  strict  legal  rules 
>oine  of  which  was  received  would  have  been  excluded.  This  is  true  of  that 
which  was  taken  on  both  sides.  But  we  have  shown  in  previous  cases  that 
we  cannot  s<jt  aside  these  awards  for  such  a  reason.  *»  When  the  law  providecl 
how  the  tribunal  should  be  constituted  for  these  cases,  and  prescrihe<l  the 
meihod  to  be  observed,  it  obviously  contemplated  that  the  i)ractice  respecting 
the  :idmission  of  testimony  should  be  as  simple  as  a  due  regard  to  substantial 
justice  would  pern)it.  It  wiis  not  intended  to  leave  the  fate  of  the  determina- 
tion bad  in  view  to  any  fine-spun  theories,  or  to  the  refinements  which  are 
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not  uncommon  at  the  circuit;  they  were  not  supposed  to  be  necessary  to  tlip 
fundamental  purpose  or  beneficial  working  of  inquests  of  this  nature*,  and  no 
piovision  was  made  for  the  certain  attendance  of  any  one  presumptively  qiiul- 
jtied  to  deal  with  them.  The  statute  plainly  assumes  that  the  jury  may  con- 
duct the  inquiry  without  the  aid  of  any  legal  expert,  and  under  circumstances 
in  which  it  would  be  difficult  if  not  impracticable  to  preserve  technical  or 
hair-drawn  questions  in  a  shape  to  be  reviewed.  And  were  the  niceties  of 
wm  prius  to  be  insisted  on,  the  proceeding  would  soon  break  down  under  the 
perplexities  and  embarrassments  due  to  its  own  methods.  The  conclusion  to 
which  these  and  other  considerations  lead  is  that  a  very  large  discretion  in  ad- 
mitting and  rejecting  testimony  is  left  to  the  jury  or  the  attending  officer 
when  there  is  one,  and  that  when  the  case  is  brought  here  by  appeal  the  award 
cannot  be  disturbed  on  account  of  such  decisions,  unless  it  is  fairly  evident, 
in  view  of  the  facts  and  circumstances,  that  the  ruling  was  not  only  inac- 
curate, but  was  a  cause  of  substantial  injustice  to  the  appellant  in  the  matter 
of  the  result."  Graves,  J.,  in  Mich.  Air-line  Ry.  v.  Barnes,  44  Mich.  222, 
226;  [S.  C.  6  N.  W.  Rep.  651.1  See  also  Campbell,  J.,  in  Toledo,  etc.,  R.  Vn. 
V.  mmlap,  47  Mich.  456,  466;  [vS.  C.  9  X.  W.  Rep.  249.] 

It  is  not  fairly  evident  in  this  case  that  any  substantial  injustice  has  been 
done.  The  jury  appear  to  have  acted  with  great  deliberation ;  they  examined 
the  premises  in  person,  and  informed  their  minds  with  all  the  light  either 
party  saw  fit  to  give  them.  They  made  use  of  all  the  means  to  acquire  a 
knowledge  of  the  value  of  the  land  and  of  the  injury  the  railroad  was  likely 
to  do  to  it  that  they  would  have  availed  themselves  of  had  they  been  pei*son- 
ally  concerned.  If  they  went  further  and  'took  evidence  that  had  no  legiti- 
mate bearing,  it  is  presumable  that  it  no  more  influenced  their  judgment  than 
the  same  evidence  would  if  it  had  come  to  them  when  acting  merely  as  citi- 
zens buying  and  selling.  And  this  remark  applies  as  well  to  the  evidence  to 
show  the  public' importance  of  the  work  as  to  that  directed  to  the  amount  of 
compensation. 

None  of  the  objections  being  well  taken,  the  proceeding  must  stand  af- 
firmed. 

(The  other  justices  concurred.) 


RoBB  V.  Shepakd. 
Filed  February  27, 1883. 

If  a  defendnnt  upon  iDqatry  said  that  she  was  the  owner  of  a  dog  that  had  bitten  platntfff,  she  woold 
not  thereby  be  estopped  Arom  denying  the  ownership  of  the  dog  nnleM  she  knew  that  the  Inquiry  wa< 
miide  with  reference  to  ascertaining  who  was  liable  for  the  injury  sostained. 

No  error  appearing  in  the  instructions  of  the  court  the  Judgment  in  this  case  should  be  nfllrmed. 

Error  to  Bay. 

Simonson  d-  Gillett,  for  plaintiff.  A.  McDonell,  for  defendant  and  appel- 
lant. 

Makston,  J.  This  action  was  brought  to  recover  damages  which  the  plain- 
tiff sustained  in  consequence  of  being  bitten  by  a  dog  which  it  is  alleged  was 
kept  by  the  defendant.  The  plaintiff  recovered  a  judgment  and  two  errors  are 
assigneti  in  this  court  as  reason  for  a  reversal. 

1.  That  the  court  erred  in  the  instructions  given  the  jury  as  to  what  wouUl 
be  sufficient  to  show  that  the  defendant  while  not  the  owner,  might  be  con- 
sidered as  the  keeper  of  the  dog. 

Taking  all  that  was  said  upon  the  subject  the  jury  could  not  have  found 
that  this  defendant  was  the  keeper  of  the  dog.  The  court  distinctly  said  that 
there  was  no  evidence  in  the  case  to  show  that  the  defendant  did  keep  th^^ 
dog,  but  on  the  contraiy  that  the  dog  belonged  to  her  husband,  or  at  all  events 
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that  he  was  the  keeper  of  the  dog,  aiid  that  under  the  evidence  the  defendant 
would  not  be. 

2.  It  is  said  the  court  erred  in  charging  the  jury,  that  if  on  the  day  the 
pliintiff  was  injured,  he  inquired  of  the  defendant  as  to  the  ownership  of  the 
(lo^  and  was  informed,  in  reply  thereto  that  tlie  dog  belonged  to  her,  and  that 
the  plaintiff  in  reliance  upon  such  ini  >rmation  brought  this  action,  the  defend- 
iint  on  the  trial  would  be  estopped  from  denying  the  fact  on  the  trial.  The 
court  instructed  the  jury  she  could  only  be  so  estopped,  in  Ciise  she  knew  that 
the  inquiiy  was  made  with  reference  to  ascertaining  who  was  liable  for  the  in-  - 
jury  sustained.  We  are  of  opinion  that  no  error  was  committed  in  so  instruct- 
iug  the  jury,  and  that  the  case  Qomes  within  what  was  said  by  this  court  in 
Mtister  v.  Biney,  24  Mich.  440.  Theie  was  evidence  tending  to  bring  this 
case  within  the  rule  laid  down. 

The  judgment  will  therefore  be  attirmed  with  costs. 

(The  other  justices  concurred.) 


CuLBERTsoN  V,  YoxTSQ  and  another. 
Filed  February  27,  1883. 

Tteevldenea  In  this  case  showing;  that  the  chattel  mortgnge.  by  which  nine  promissory  notes  held  by 
complainant  were  eecored,  was  forecloaed  coUuaively  withoat  notice  to  him ;  that  the  goods  were  sold 
!u  k  lamp  for  less  than  oncthird  their  real  vulue ;  held  that  he  is  entitled  to  payment  of  his  notes  now 
overdoe  by  the  purchasers  of  said  goods  which,  after  dedactlng  the  amount  of  their  claim,  are  amply 
sufficient  lor  that  purpose,  and  that  under  the  facts  stated  in  the  bill  and  shown  in  evidence  such 
I-aymcnt  may  be  decreed  under  the  general  pnijer  in  the  bill. 

Appeal  from  Mecosta. 

DaUas  Boudeman,  for  complainant  and  appellant.  W.  W.  Carpenter  and 
J/.  Brown,  for  defendants. 

<tRaves,  C.  J.  This  is  a  redemption  bill  concerning  personal  property,  and 
it  was  filed  January  2,  1877.  Joseph  L.  Escott  was  also  a  defendant  origi- 
nally, but  as  against  him  it  was  dismissed  on  demurrer  in  June,  1877,  and  he 
'lisappeaied  from  the  case.  In  February,  1877,  the  remaining  defendants 
Vouiig  &  Darrah  jointly  answered  and  incorporated  the  common  averment, 
that  complainant's  remedy  was  at  law.  Proofs  were  taken  and  on  August 
--'»,  185*2,  the  court  dismissed  the  bill. 

A  sketch  of  the  fiicts  or  a  portion  of  them  is  necetssary  to  an  understanding 
of  the  controversy: 

March  10, 1876,  one  William  Culbertson  was  engaged  in  merchandising  at 
Hig  Rapids,  and  on  that  day  he  sold  out  his  stock  to  William  AV.  Putnam  and 
<Jw)rge  Clayton  for  88,(>00,  which  wjis  no  more  than  the  fair  value  an<l  was 
probably  considerably  less. 

To  secure  the  consideration  (Mayton  &>  Putnam  gave  him  their  promissory 
notes.  18  in  number,  for  ^200  each  and  payable  respectively  on  the  tenth  of 
♦^ch  month,  beginning  in  April,  187G,  and  ending  in  September,  1877,  and  all 
'•rawing  interest  at  10  per  cent,  from  April  10.  1876. 

At  the  same  time  the  vendees  executed  to  him  their  chattel  mortgiige  on 
the  property  to  secure  the  notes  and  it  Wiis  duly  tiled.  It  contemplated  that 
^'layton  &  Putnam  might  retail  from  the  stin-k  and  liom  time  to  time  repleii- 
i^^h  in  the  manner  usual  where  such  merchandising  is  legitimately  condncteil, 
:uid  that  the  mortgage  should  apply  to  all  new  articles  so  introduced.  It  pio- 
\iJe<lalso  that  in  case  of  default' in  payment  the  mortgagee  should  sell  at 
public  auction  after  the  like  notice  prescribed  by  law  on  constable  sales,  the 
whole  or  so  much  of  the  property  as  sliould  be  necessary  to  satisfy  the  debt, 
interest,  and  reasonable  expen.ses",  and  after  retaining  this,  to  pay  the  balance 
to  the  mortgagors.  The  bargain  being  finished,  ( 'layton  &  Putnam  jointly  and 
sis  partners  proceeded  to  merchandise  with  the  stock,  but  the  changes  from 
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sales  and  new  purchases  were  small.  April  27, 1876,  AVilliam  Culberlsoii  the 
mortgagee  assigned  the  notes  and  mortgage  to  complainant  and  the  tniJister 
was  put  on  file.  July  19. 1876,  Putnam  sold  his  interest  in  the  stock  to  Zela- 
tus  liloomburg,  and  the  latter  tlien  united  with  Clayton  and  th6y  continual 
the  business.     The  first  six  notes  were  paid. 

November  1,  1876,  complainant  assigned  to  Wallace  W.  Carpenter,  a  lawyer 
at  Big  Rapids,  the  three  notes  payable  in  October,  November,  and  Decern b<M\ 
1876,  and  retaining  the  nine  last  payal)le.  In  this  transaction  the  complain- 
ant was  represented  by  his  assignor,  "William  Culberston,  and  Mr.  Carpenter 
gives  this  explanation  of  it.  lie  says  he  had  obtained  a  judgment  in  favor  ol 
certain  creditors  against  William  Culbei'ston  for  $800  and  costs,  and  had  tileil 
a  creditor's  bill  and  enjoined  payment  of  the  notes.  That  he  proposed  to  Wil- 
liam Culbei*ston  to  .'wsign  the  notes  first  due  and  unpaid  and  get  rid  of  the  iii- 
juneiion.  That  the  latter  rei)lie^  that  payment  was  also  enjoined  in  jinothcr 
case  for  about  3160,  and  that  he,  Carpenter,  then  proposed  to  pay  that  lii in- 
self  in  order  to  eflfect  an  arrangement  and  secure  collecti(m  of  the  first  de- 
mand, and  that  this  proposal  was  acceded  to.  But  that  it  was  then  ascertaine*! 
that  the  attorney  who  controlled  the  second  case  would  not  give  way  unices 
a  justice's  judgment  in  his  hands  for  the  further  sum  of  .^50  or  ?560  was 
also  provided  for.  That  it  was  then  agreed  that  he,  Carpenter,  should  pay 
these  last  demands  find  cancel  the  first,  and  that  William  Culberston  as  com- 
plainant's representative  should  assign  the  three  notes  and  the  security  for 
them  in  the  mortgage,  and  that  in  pursuance  of  this  arrangement  the  notes 
and  mortgage  were  turned  over  to  him. 

The  assignment  was  as  follows:  *'For  value  received,  I  do  hereby  sell,  as- 
sign and  set  over  unto  Wallace  W.  Carpenter,  of  the  city  of  Big  Rapids.  Me- 
costa county,  Michigan,  six  hundred  dollars  and  the  interest  thereon  of  a  cer- 
tain chattel  mortgage,  executed  by  George  S.  Clayton  and  William  W.  Put- 
nam, of  said  city,  to  AV'illiam  Culbertson,  and  bearing  date  March  10,  187(). 
for  thirty-six  hundred  dollars,  which  said  chattel  mortgage  and  notes  were 
<luly  assigned  by  the  said  William  Culbertson  to  me  April  27,  1876,  togetlier 
with  the  note  due  October  Vi,  1876,  of  two  hundred  dollars  and  interest ;  also 
the  note  of  said  sum  to  become  due  November  13,  1876,  and  iuterest;  and  the 
third  of  same  sum  and  interest  due  on  the  thirteenth  day  of  December,  187H, 
hereby  giving  said  Wallace  W.  Carpenter  full  authority  therein,  in  his  own 
name  or  otiierwise,  to  enforce  same  by  foreclosure  of  said  mortgage  or  other- 
wise: said  assignment  of  said  portion  of  mortgage  to  take  priority  over  tlie 
remainder  of  said  niortgagp,  the  balance  of  said  cliattel  mortgage  being  sulv 
ject  to  the  full  payment  of  said  six  hundred  dollars  and  interest  as  aforesaid. 

*'  Witness  my  hand  and  seal  this  first  day  of  November,  1876. 

*MoiiN  Culbertson.    [Seal.] 

"By  William  Culbertson.  his  Attorney." 

Complainant  resided  in  St.  Joseph  county.  The  defendants  were  merchan- 
dising in  the  store  adjoining  Blooniburg  &  Clayton.  December  13,  1876,  Mr. 
rar])enter  obtained  from  the  latter  the  following  paper:  "  AVe  are  unable  to 
m(»et  the  notes  now  due  under  the  Clayton  &  Putnam  chattel  mortgjige,  and 
therefore  do  hereby  surrender  and  deliver  up  to  W.  W.  Carpenter  tlie  posses- 
sion of  the  stock  covered  by  said  mortgage.  Dated  December  18, 1876.  Bloom- 
BuitG  &  Clayton."  Xotliing  was  then  done  to  interfere  witli  the  possession 
except  the  giving  of  this  paper.  The  establishment  remained  open  with  busi- 
ness going  on  as  usual.  Xo  act  occurred  to  suggest  to  the  public  or  to  third 
persons  tiiat  Jiny  change  had  ensued  or  was  meditated.  Six  days  later  the 
sheriff  was  ealled  in  by  Mr.  Carpenter  to  sell  the  old  stock  on  the  mortgage 
anti  it  was  struck  otf  to  the  defendants.  The  nine  notes  of  complainant  were 
wholly  unpaid  and  have  so  remained,  lie  had  no  notice  in  fact  that  any  pro- 
r-e^Mliiigs  had  been  taken  to  foreclose  and  did  not  become  aware  of  the  sale 
until  after  its  occurrence,  and  he  charges  **that  said  pvetende<l  foreclosure 
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and  sale  wiis  wholly  illegal  ami  void;  no  notices  of  said  sale  were  legally  ami 
pro))erlT  posted  and  that  said  sale  was  made  secretly  and  fraudulently,  and 
the  whole  of  said  goods  were  sold  in  one  lot  and  were  not  sold  in  parcels 
or  in  a  manner  to  bring  the  largest  price,  and  that  they  were  all  struck  off  to 
the  said  Young  &  Dan*ah  at  one  bid  and  for  the  pretended  sum  of  $451  when 
said  goods  were  actually  worth  more  than  $3,000."      , 

That  the  bill  stated  a  case  for  equitable  cognizance  is  too  clear  to  be  ques- 
tioned for  a  moment,  and  the  only  thing  to  be  settled  is  whether  under  the 
proofs  and  admissions  a  basis  for  relief  is  made  out  either  under  the  special  or 
j^neral  prayer.  The  answer  admits  that  the  whole  stock  was  sold  in  a  lump 
and  for  the  round  sum  of  $451  and  according  to  the  weight  of  evidence  it  was 
worth  nearly  if  not  quite  .":*3,0()0. 

Mr.  Young,  one  of  the  defendants  and  who  acted  in  the  transaction  for  his 
finn  hiid  previously  talked  with  Bloomburg  &  Clayton  about  bidding  off  the 
goods  and  had  received  from  Mr.  Carpenter  information  of  the  amount  of  his 
claim  which  was  $450.  The  store  was  still  open  as  it  had  been  and  to  all  ap- 
jiearance  .the  business  was  going  on  there  in  the  usual  way,  and  no  one  ex- 
•  ept  the  actual  parties  immeiUately  concerned  seem  to  have  had  any  idea  that 
M  j«ale  was  to  take  place.  About  10  in  the  forenoon  Mr.  Carpenter  calle<l  on 
1  lie  sheriff  Mr.  Escott  to  conduct  the  proceedings  and  the  latter  in  company 
Htth  that  gentleman  and  defendiint  Young  and  an  attorney  who  casually  went 
vith  them  repaired  to  the  store.  Another  gentleman  went  in  and  immediately 
stepped  out. 

Mr.  Bloomburg  was  in  and  engaged  as  usual  in  waiting  on  customei-s.  Xo 
«»thers  were  present.  Hence  it  would  seem  that  the  only  pei-sons  there  who 
in  any  proper  sense  could  be  considered  as  attendants  at  the  sale  were  Mr. 
Carpenter  and  defendant  Young.  The  old  stock  was  distinguishable  from  the 
new  goods  by  a  particular  mark  and  Mr.  Bloomburg  pointed  out  that  stock 
and  the  sheriff  sold  it  in  one  lump.  A  package  of  prints  was  lying  on  the 
'ounter  and  it  was  first  offered,  but  no  bid  being  made  some  one  suggested  to 
put  up  the  whole  together  as  there  was  no  bid  for  small  parcels  and  that 
wurse  was  immediately  adppted.  Mr.  Carpenter  bid  $450  the  exact  amount 
•*f  his  claim  and  ilr.  Young  then  bid  $451  and  the  entire  stqpk  wjis  struck 
tlown  to  him.  The  whole  transaction  was  completed  in  from  15  minute.^ 
to  h:ilf  an  hour,  and  immediately  on  its  close  Mr.  Escott  in  his  character  of 
sheriff  seized  the  other  or  new  goods  on  an  attachment  against  Bloomburg  iV: 
<  liiyton  and  subsequently  sold  them  on  an  execution  in  the  same  case  to  de- 
fendants for  $164.81.  The  defendants  deny  having  made  a  prior  })urchas(' 
from  Bloomburg  &  Clayton  and  on  the  theoiy  of  the  defense  they  acquired  the 
whole  stock  both  new  and  old  for  $615.81  being  less  than  one-third  of  its 
value  on  their  own  representation. 

Assuming  that  the  price  thus  paid  for  the  new  goods  on  the  judicial  sale 
was  something  near  their  value,  the  conclusion  is  unavoidable  on  the  evidence 
that  the  stock  sold  on  the  mortgage  must  have  been  worth  more  than  $3,000. 
^Ve  may  next  refer  to  evidence  touching  some  of  the  preliminaries  to  the 
iMortjrage  sale  and  concerning  a  few  other  matters  having  a  bearing.  Mr. 
Woodward  a  clerk  of  defendants  had  been  occasionally  employed  by  Mr.  Car- 
l^^^nter  to  write  for  him  a  little,  and  being  handy,  that  gentleman  called  on 
him  late  in  the  afternoon  of  December  13th  to  put  up  three  notices  of  the  sale. 
He  put  them  up  about  7  o'clock  in  the  evening,  which  was  after  dark.  But 
m  the  coui*se  of  the  same  evening  they  were  all  torn  down,  and  this  consti- 
t'sterl  the  sole  notification  of  the  sale.  Clayton  one  of  the  mortgagors  and 
Bhwmhurg  his  pai'tner  and  successor  of  the  other  mortgagor  swear  ]>ositively 
that  several  days  prior  to  the  mortgage  sale  they  made  a  secret  tnnisfer  of 
their  interest  to  defendants  and  that  the  latter  had  it  in  contenii)lation  in 
order  to  complete  the  title  and  get  the  whole  property,  to  bid  off  the  old  stock 
on  the  foreclosure,  and  that  it  was  arranged  between  them  and  Young  that 
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matters  at  the  store  should  be  so  conducted  as  to  preclude  suspicipn  that  any 
change  was  in  prospect  and  that  the  measurers  for  the  sale  should  be  so  man- 
aged as  to  avoid  publicity  and  facilitate  the  obtainment  of  the  property  at  the 
lowest  price.  That  as  conducive  to  this  end  Bloomburg  should  stay  and  sell 
;us  usual  until  the  sale  and  that  the  notices  should  be  destroyed  immediately 
after  being  put  up,  and  that  this  scheme  was  actually  caiTied  out.  That  in 
pursuance  of  it  Bl6om£urg  did  remain  and  continue  selling,  and  assisted  iii 
tearing  down  the  notices,  one  being  torn  down  by  him,  the  second  by  Clayton 
and  the  third  by  some  one  else  not  positively  identified. 

Young  denies  as  already  stated  that  his  firm  purchased  of  Bloomburg  & 
Clayton  prior  to  the  mortgiige  sale,  and  also  denies  that  he  was  a  pai-ty  or 
])rivy  to  the  scheme  described  by  Bloomburg  &  Clayton.  But  the  fixct  that 
the  notices  were  posted  up  after  dark  by  defendant's  clerk  and  actually  torn 
down  the  same  night  is  not  controverted,  and  it  is  admitted  that  there  were 
negotiations  between  Young  and  Bloomburg  &  Clayton  before  the  mortgage 
sale  for  the  purchase  of  their  interest,  and  tliat  Young  intended  to  bid  off  the 
property  on  the  foreclosure  and  received  from  Clayton  several  days  before 
that  sale  the  key  to  the  store,  and  that  in  the  mean  time  Bloomburg  remained 
there  and  continued  selling,  and  that  defendants  sent  some  customers  iu, 
whose  accounts  were  kept  by  defendants  on  a  spindle  with  a  view  to  future 
adjustments. 

It  seems  to  the  court  that  it  would  be  a  waste  of  time  to  go  into  further 
detail  or  to  discuss  equities  or  cite  authorities.  The  case  upon  its  own  broad 
facts  it  seems  to  us  is  plainly  with  the  complainant  and  on  well-acknowledged 
principles.  The  power  of  sale  was  to  be  exercised  according  to  its  proper 
sense  and  with  an  honest  and  careful  regard  for  the  rights  and  interests  of 
all  concerned.  This  was  true  both  in  regard  to  notice  and  publicity,  and  in 
regard  to  the  mode  of  sale  itself. 

Complainant  was  holder  of  the  last  nine  notes  together  with  a  junior  inter- 
est in  the  mortgage,  and  he  was  hence  very  largely  interested  as  a  creditor  of 
the  fund,  and  had  foreclosure  been  attempted  in  equity  on  account  of  the^so 
])rior  notes  he  would  have  been  a  necessary  party,  and  in  view  of  liis  interest 
and  its  nature^  and  of  the  equity  between  him  and  Carpenter,  and  of  the  cir- 
cumstance that  it  was  entirely  practicable,  it  is  the  opinion  of  the  court  that 
Carpenter  was  bound  to  give  him  actual  notice  of  the  sale  under  the  power. 

In  the  next  place  the  conclusion  from  the  weight  of  evidence  is  unavoida- 
ble that  Young  and  the  niortgiigor  Clayton  and  his  partner  Bloomburg  ac- 
tually and  designedly  co-operated  in  acts  to  suppress  notice  of  the  sale  and 
keep  it  secret,  and  as  a  means  to  enable  the  defendants  to  get  the  goods  for  a 
pittance  of  their  value  and  despoil  complainant  of  all  his  security.  The  ac- 
tual pnxjeedings  at  the  sale  corresponded  with  the  antecedent  steps.  The  oc- 
casion was  prepared  to  insure  the  desired  result.  Xobody  was  present  to  dis- 
appoint the  design.  The  intent  of  the  power  contained  in  the  mortgage  and 
the  equity  of  complainant  as  liolder  of  the  junior  interest  in  the  f4ind,  were 
equally  violated. 

The  manner  of  sale  plainly  intended  was  one  which  would  be  fairly  ex- 
pected to  do  the  best  for  the  fund,  and  at  the  same  time  not  involve  a  sale  of 
portions  not  at  all  necessary  to  raise  the  requisite  amount.  It  was  therefore 
contraiy  to  the  purpose  of  the  mortgage  and  in  derogation  of  complainant's 
rights  to  sell  the  whole  stock  in  bulk  and  not  in  parcels.  It  would  be  an  af- 
front to  common  sense  to  say  that  a  fair  proceeding  and  fair  sale  in  parcels  so 
far  as  necessary  to  satisfy  the  demand  held  by  Carpenter,  would  have  con- 
sumed more  than  one-third  of  the  property.  By  the  means  which  have  been 
explained  the  defendants  got  pos.session  of  the  whole  fund,  and  as  between 
theuiselves  and  complainant  they  made  themselves  chargeable  with  it  in  equity 
and  became  trustees  in  their  own  wrong  and  bound  to  account,  and  the  evi- 
dence shows  that  after  deducting  the  $451  which  they  paid,  there  was  still 
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sufficient  if  not  more  than  sufficient  to  pay  complainant,  and  bis  notes  have 
now  been  long  due.  No  circuity  is  necessary.  The  proper  redress  may  be 
direct  and  speciflc. 

Under  the  statements  in  the  bill  and  the  facts  in  evidence  it  is  entirely 
practicable  to  decree  payment  under  the  general  pmyer.  The  decree  should 
};e  reversed  with  t\\e  costs  of  both  courts,  and  one  entered  requiring  the  de- 
fendants to  pay  the  notes. 

(Tlie  other  justices  concurred.)  ^ 


Fix  V,  LoRANGER  and  others. 
Filed  February  27, 1883. 

A«  the  evidence  In  this  cnae  shows  that  the  snie  of  the  property  under  a  mortgage  was  not  each  a 
public  8:iie,  with  open  competition  In  bidding,  as  the  law  contemplates,  and  that  the  price  paid  for  tha 
hnd  iA  grossly  inadoqnftte,  another  sale  will  be  ordered. 

Appealed  from  Monroe. 

Button  ParkeVy  for  complainant.  Qolden  <t  Zahel^  for  defendants  and  ap- 
l)elhiiits. 

CooLEY,  J.  This  is  an  appeal  from  the  denial  of  an  application  to  set  aside 
*i  fureclosure  sale  in  chancery.  The  mortgage  which  was  foreclosed  was  given 
bv  Soloman  and  Lewis  Nodeau  and  their  wives,  but  it  is  assumed  in  the  pro- 
ceedings that  the  equity  of  redemption  liad  passed  in  his  life-time  to  Zephiam 
Loranger  now  decetised,  of  whom  the  defendant  Esther  Loninger  is  widow, 
and  several  of  the  other  defendants  heirs  at  law.  Two  of  these  defendants 
.lie  infants  and  six  are  non-residents.  Before  the  foreclosure  was  begun,  Fix 
as  owner  of  the  mortgage  made  a  written  agreement  with  the  widow  that  he 
would  foreclose  and  bid  in  the  land,  and  pay  to  her  ^50,  less  the  sum  that 
should  then  be  due  on  the  mortgage,  and  which  proved  to  be  a  little  more 
than  one-third  of  this  sum.  The  hearing  in  the  court  below  was  upon  excep- 
tions to  the  confirmation  of  the  report  of  sale.  A  number  of  irregularities  oc- 
•nrred  in  the  foreclosure,  but  no  one  of  them  is  important  in  view  of  the  main 
tact  that  complainant  allowed  the  premises  to  be  struck  off  to  another  person 
for  $425,  less  than  half  what  he  had  agreed  to  pay  to  the  widow.  No  one  pre- 
tends that  this  was  a  fair  price  for  the  land  or  even  such  a  price  as  it  sliould 
bring  on  any  forced  sale.  The  complainant's  agreement  is  very  conclusive  evi- 
dence that  wrong  was  done  in  the  sale.  It  is  said,  however,  that  the  contract 
with  the  widow  was  a  fraud  upon  the  rights  of  the  heirs,  or  of  the  creditors, 
if  tJjere  are  any.  But  this  is  not  a  proceeding  to  enforce  the  contnict  with 
Fix,  or  to  determine  who  would  have  been  entitled  to  the  moneys  if  Fix  had 
paid  to  the  widow  what  he  agreed.  The  plain  fact  is  that  the  land  has  been 
sold  for  a  grossly  inadequate  price,  and  the  parties  interested  in  the  equity  of 
mlemption — perhaps  all  of  them — have  suffered  it  because  they  relieil  upon 
tills  contract.  There  has  been  no  such  public  sale  with  open  competition  as 
ttie  law  contemplates;  and  under  the  circumstances  it  is  only  just  that  one  be 
now  ordered. 

Complainant,  it  appears,  has  received  a  conveyance  from  the  party  who  bid 
at  the  sale,  so  that  the  rights  of  no  third  party  are  involved.    The  sale  must 
therefore  be  vacated,  and  the  petitioners  against  it  most  recover  the  costs  of 
this  court. 
(The  other  justices  concurred.) 
y.lbS  (no.  ii) 


Digitized  by 


Google 


82  THE   NORTHWESTERN   REPORTER.  [Mich. 

Olmstead  V.  Farmers'  Mutual  Fire  Ins.  Co. 
Filed  February  27,  1883. 

Upon  a  construction  of  the  charter  and  by-laws  of  defendant,  a  fire-insnrnnce  company,  the  policy 
In  this  case  issaed,  and  an  examination  of  the  facts  of  the  case  as  proved,  held^  that  by  failure  of  plain- 
tilt'  to  pay  un  assessment  after  notice  to  him,  the  policy  of  Insurance  had  not  ceased  to  be  valid  at  the 
time  of  the  loss,  and  that  delendant  was  liable. 

Wherever  a  forfeiture,  whether  total  or  partial,  is  intended  to  be  anthorized  on  the  happening  of 
some  stiite  of  facts,  the  provisions  for  it  should  never  be  administered  in  a  form  or  mode  more  rigoroaa 
than  a  strict  construction  against  the  party  seeking  or  insisting  on  the  forfeiture  will  fairly  Justify; 
and  where  the  question  is  whether  it  was  the  purpose  that  there  should  be  no  forfeiture  unless  ordered 
as  the  result  of  a  hearing,  or  whether  the  design  was  that  it  should  immediately  arise  from  the  occur- 
rence  of  certain  facts  without  any  authentic  finding  of  their  existence}  or,  again,  whether  it  was  tlia 
intention  that  it  might  be  produced  by  a  mere  ex  parte  and  arbitrary  d^terminntion, — ^it  is  incumbent 
on  the  court  to  incline  strongly  towsrds  the  first  construction. 

Where  the  real  subject  to  be  decided  is  wliether  one  shall  lose  a  right  or  another  gain  an  advantage, 
it  will  always  be  intended,  if  the  case  will  in  anywise  admit  of  it,  thnt  the  matter  was  meant  to  be 
settled  by  an  exercise  of  judgment  rsapeeting  the  facts  after  opportunity  given  to  the  parties  to  be 
heard. 

Error  to  Ionia. 

Mitchell,  Bell  <t-  McQanry^  for  plaintiff.  Morse,  Wilson  *  Trowbridge,  for 
defendant  and  appellant. 

Graves,  C.  J.  This  is  a  writ  of  error  brought  to  reverse  a  judgment  in  fa- 
vor of  the  plaintiff  on  a  policy  of  insurance  issued  to  him  by  the  defendant. 

The  policy  was  issued  February  9,  1875,  for  the  term  of  the  plaintiff's 
membership,  and  the  loss  occurred  on  the  seventeenth  of  September,  1818,  and 
in  January,  1882,  the  suit  was  instituted  as  stated  in  defendant's  brief.  Tiie 
defense  was  as  follows:  First,  that  a  valid  assessment  was  made  against  tlie 
plaintiff;  second,  that  he  received  due  notice  of  it;  third,  that  he  failed  to 
make  payment  within  the  time  prescribed  by  the  notice  and  the  regulations 
of  the  charter  and  by-laws;  and,  fourth,  that  by  such  failure  his  insurance, 
through  the  operation  of  the  policy  and  the  charter  and  by-law  No.  16,  became 
forfeited,  and  that  at  the  time  of  the  fire  the  policy  was  not  in  force. 

The  real  position  seems  to  have  been  that  as  a  consequence  of  the  steps  taken 
to  assess  the  plaintiff  and  to  charge  him  with  the  assessment,  and  of  his  fail- 
ure to  pay,  tlie  policy,  under  the  silent  operation  of  its  own  terms  and  of  the 
provisions  of  the  charter  and  by-law,  had  ceased  at  the  time  of  the  loss  to  have 
any  effect  by  way  of  insurance. 

The  assessment  proceedings  to  which  reference  is  made  were  taken  Marcli 
15,  1881,  but  they  were  not  signed  by  any  one  as  secretary  of  the  company 
until  after  the  commencement  of  the  suil,  and  the  gentleman  who  then  as- 
sumed to  sign  in  that  character  had  gone  out  of  office.  The  assessment  was 
to  take  effect  June  1,  1881.  Notice  was  mailed  at  the  latter  date  to  the  plain- 
tiff and  it  stated  that  interest  at  10  per  cent,  would  be  charged  on  all  sums 
not  paid  within  30  days  after  receipt  of  the  notice,  and  that  all  suras  not  paid 
on  or  before  the  first  day  of  August  following  would  have  to  be  paid  at  tlie 
ottice  of  the  company  in  Ionia,  "  and  that  the  insurance  would  be  suspended 
until  paid." 

No  reference  was  made  to  forfeiture.  The  plaintiff  admitted  having  re- 
oeived  this  notice,  but  he  was  silent  concerning  the  time  and  there  was  no 
attirinati  ve  showing  on  the  subject.  Three  days  before  the  tire  a  second  notice 
was  mailed  and  the  plaintiff  received  it  the  day  after  it  was  sent.  No  evi- 
dence was  given  of  any  other  notice. 

On  the  twenty-second  of  October,  over  a  month  after  the  fire,  the  plaintiff's 
claim  was  before  the  board  of  directors  and  they  came  to  the  conclusion  that 
the  company  was  not  liable  and  ought  to  refuse  payment,  and  recorded  their 
opinion  and  I'efusal  in  the  form  of  a  resolution  in  these  terms:  "  Resolvwl, 
that  in  the  opinion  of  this  board  Mr.  L.  N.  Olmstead,  by  means  of  failure  to 
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pay  his  assessment  in  the  time  required  by  the  charter  and  by-laws  of  the 
company,  and  the  provisions  of  the  policy,  has  forfeited  all  claims  upon  the 
company  for  damages  from  losses,  and  that  his  policy  was  suspended  by  action 
of  the  board  of  directors." 

This  of  course  had  no  retrospective  effect  on  the  plaintiff's  rights.  If  at 
the  time  of  his  loss  the  insurance  was  yet  running  it  was  not  liable  to  be  af- 
fected by  this  postliminious  action. 

No  forfeiture  or  suspension  could  be  enacted  nunc  pro  tunc  even  at  a  reg- 
ular hearing.  Such  as  the  relativ^n  was  between  the  plaintiff  and  the  com- 
\mny  on  the  seventeenth  of  September  it  could  not  be  recalled  by  the  board  of 
directors  on  the  twenty-second  of  October  and  annihilated.  The  resolution 
iimounted  to  nothing  more  than  an  authoritative  refusal  to  pay  the  loss,  witli 
the  reasons  for  it.  Indeed  it  is  not  understood  that  the  counsel  for  the  com- 
pany 18  inclined  to  attach  greater  importance  to  it.  After  the  issue  of  the 
plaintiff's  policy  the  charter  and  by-laws  were  materially  altered,  and  the 
theory  of  the  defense  makes  it  necessary  to  admit  that  these  alterations  ap- 
plied to  his  insurance  and  controlled  his  rights.  The  plaintiff  met  the  defense 
with  two  general  answers:  First  That  the  acta  relied  on  as  creating  an  as- 
.^essment  fell  far  short  of  it  and  for  that  reason  there  was  no  ground  of  for- 
feiture or  suspension  in  any  theory.  Second.  But  admitting  that  the  assess- 
inent  was  valid  and  the  notice  also  and  that  payment  had  not  been  made  at 
the  time  of  the  fire  and  had  been  in  default  for  more  than  sixty  days,  and  still 
the  insurance  was  not  thereby  canceled  nor  suspended. 

Each  of  these  positions  was  fully  elaborated  and  very  strongly  presented. 
In  the  view  taken  of  the  case  the  following  points  are  waived.  "  The  uspeet 
in  which  the  controversy  is  considered  and  the  ground  of  determination  ren- 
rleiF  them  immaterial:  (1)  Whether  the  material  alterations  in  the  charter  and 
by-laws  subsequent  to  the  policy  were  of  force  to  bind  the  plaintiff's  con- 
tract rights  and  duties;  (2)  whether  the  assessment  proceedings  were  »utti- 
cient  to  found  a  cancellation  or  suspension  of  the  insurance;  (3)  whether 
ihere  was  any  proof  or  evidence  of  a  notice  to  show  the  plaintiff  in  default 
for  60  or  for  30  days  anterior  to  the  fire. 

The  defendant  corporation  relies  on  this  amended  charter  of  1881  and  on 
i>y-l;iw  No.  16,  adopted  in  1876,  both  posterior  to  the  policy,  and  making 
every  concession  to  the  defense  and  assuming  that  these  provisions  ought  to 
<  ontrol,  and  the  question  is  whether  any  cancellation  or  suspension  occurred, 
or  was  supposed  by  the  company  to  have  occurred,  at  any  time  prior  to  the 
lire. 

The  last  branch  of  the  inquiry  will  admit  of  no  other  than  a  negative 
answer.  As  late  as  the  occurrence  of  the  fire  the  company  supposed  that  tiie 
plaintiff's  insurance  was  not  yet  canceled  nor  suspended.  The  evidence  is 
full  and  unanswerable.  It  is  found  in  an  act  of  the  company  whicli  stands 
;idmitted  with  nothing  to  derogate  from  its  effect.  Allusion  is  made  to  the 
second  notice  mailed  to  the  plaintiff  as  already  stated  only  three  days  before 
the  fire.  It  stated  that  the  plaintiff's  assessment  was  still  unpaid  and  asked 
him  to  pay  it  at  the  office  of  the  company  in  Ionia  or  at  either  of  several  other 
places  mentioned,  and  it  closed  up  as  follows:  "You  can  send  the  above 
amount  to  me  at  Ionia,  Mich.,  at  the  risk  of  the  company,  if  contained  in  a 
rejjistered  letter  or  money  order,  which  your  postmaster  will  furnish  you  for 
a  few  cents  and  a  receipt  will  be  sent  to  you  by  mail.  Your  insuranoe  is  vo?n 
liable  to  immediate  suspension,  therefore  your  prompt  attention  should  be  (jinen 
*hisi  Tiotice  if  you  require  remuneration  in  case  of  a  loss,"  Had  the  insurance 
l-een  already  annulled  or  suspended  in  the  opinion  of  the  company  how  was 
It  |x>ssible  to  suppose  it  was  ''now  liable  to  immediate  suspension,"  or,  what 
i>  clearly  implied,  that  the  right  to  recover  for  a  loss  would  be  subsequently 
'Ut  off  by  a  suspension  unless  prompt  attention  were  given  to  this  notice? 
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The  position,  power,  and  duties  of  the  secretary  render  this  aci  significant* 
He  must  be  taken  to  have  poss^sed  full  knowledge  of  the  company  affairs; 
and  having  equally  with  the  board  of  directors  the  power  to  decide  originally 
for  or  against  cancellation  and  suspension,  and  being  the  organ  to  commu- 
nicate the  determinations  as  well  as  the  agent  to  record  them  this  notice  sent 
out  in  the  course  of  his  agency  must  be  regarded  as  coming,  so  to  speak,  from 
the  mouth  of  the  company  itself.  It  is  as  though  the  corporation  had  been  a 
natural  person  who  had  deliberately  spoken  ujider  the  like  circumstances  in 
the  same  way.  The  result  is  clear  that  up  to  the  occurrence  of  the  fire  the 
company  did  not  imagine  that  the  plaintiff's  insurance  had  become  forfeited 
or  suspended.  And  if  such  was  the  case,  it  was  an  unsuspected  consequence 
forced  upon  the  parties  by  the  charter  and  by-laws.  Was  it  so?  Admitting 
that  the  plaintiff  wiis  in  default  for  more  than  60  days,  and  admitting  that 
the  by-law  of  1876  and  the  amended  charter  of  1881  applied,  was  a  forfeiture 
or  suspension  the  positive  effect  of  their  silent  operation?  The  by-law  is  as 
follows:  **When  an  assessment  is  made  and  due  notice  is  given,  if  the  policy- 
holder shall  refuse  or  neglect  to  pay  the  assessment  for  60  days,  the  policy 
shall  be  suspended." 

The  charter  empowered  the  board  of  directora  to  make  such  by-laws  not  in- 
consistent with  the  law  of  the  state  and  the  provisions  of  the  charter  as  should 
be  necessary  for  the  government  of  the  officers  of  the  company  and  the  con- 
duct of  its  affairs.  Section  8.  At  the  same  time,  instead  of  leaving  the  mat- 
ter of  forfeiture  and  suspension  to  be  governed  by  by-laws,  an  express  pro- 
vision was  inserted  prescribing  when  and  in  what  way  it  should  be  practicable 
to  forfeit  or  suspend  insurance. 

The  provision  reads  iis  follows:  "Sec.  11.  Each  member  shall  pay  his, 
her  or  their  assessment  respectively  to  the  secretary  or  his  receiver  on  d^ 
mand,  and  in  default  thereof,  if  payment  be  not  made  within  thirty  days 
thereafter,  his,  her  or  their  insurance  may  be  suspended  or  canceled  by  the 
secretary  or  board  of  directors,  and  collectiontt  be  made  as  prescribed  by  law 
for  the  collection  of  claims  on  demand  arising  from  contracts  expressed  or  im- 
plied: provided,  that  when  the  insurance  is  suspended  or  canceled  by  the 
secretary,  an  appeal  may  be  made  to  the  board  of  directors  when  in  session." 
It  will  be  seen  that  the  only  thing  of  importance  about  the  by-law  is  in  as- 
suming to  allow  60  instead  of  30  days  for  paying  an  assessment,  and  whether 
tliat  deviation  from  the  charter  in  favor  of  the  assessed  member  is  at  all 
questionable  is  not  now  material.  The  power  to  forfeit  or  suspend  and  the 
mode  of  doing  it  depend  upon  the  charter  and  not  in  any  manner  upon  the 
by-law. 

Wherever  a  forfeiture,  whether  total  or  partial,  is  intended  to  "be  authorized 
on  the  happening  of  .some  state  of  fjicts  the  provisions  for  it  should  never  be 
administered  in  a  form  or  mode  more  rigorous  than  a  strict  construction 
against  the  party  seeking  or  insisting  on  the  forfeiture  will  fairly  justify,  and 
where  the  question  is  whether  it  was  the  purpose  that  there  should  be  no  for- 
feiture unless  ordered  as  the  result  of  a  hearing ;  or  whether  the  design  was  that 
it  should  immediately  arise  from  the  occurrence  of  certain  facts  without  any  au- 
thentic finding  of  their  existence;  or  again,  whether  it  was  the  intention  that  it 
might  be  produced  by  a  mere  ex  parte -AnOi  arbitrary  determination,  it  is  incum- 
bent on  the  court  to  incline  strongly  towards  the  first  construction.  The  rule  is 
universal  and  it  rests  upon  natural  equity,  that  where  the  real  subject  is 
whether  one  shall  lose  a  right  or  another  gain  an  advantiige,  it  will  always 
be  intended,  if  the  case  will  in  anywise  admit  of  it,  that  the  matter  was  meant 
to  be  settled  by  an  exercise  of  judgment  respecting  the  facts  after  opportunity 
given  to  the  parties  to  be  heard.    The  principle  applies. 

It  is  impossible  from  the  charter  that  it  was  not  intended  that  a  forfeit- 
ure or  suspension  should  come  of  itself  on  a  neglect  of  payment,  or  be  brought 
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ubout  without  any  hearing  or  any  considerate  judgment  on  the  existence  of  the 
necessary  facts  or  the  desirability  of  the  thing  itself.  The  secretary  or  board 
of  directors  may  suspend  or  cancel  the  insurance.  Here  an  act  to  accomplish 
the  result  is  contemplated  and  discretion  is  distinctly  implied,  and  whetlier 
this  act  is  by  the  secretary  or  the  board,  the  substantial  form  and  the  course 
of  doing  it  is  to  be  the  same.  But  an  appeal  is  authorized  from  the  secretary. 
Why  require  the  act  referred  to  or  allow  the  appeal,  if  the  forfeiture  or  sus- 
pension was  to  result  exclusively  from  a  default  or  from  an  e.r parte  decis- 
ion? 

The  appeal  is  not  restricted  to  the  company.  It  is  allowed  to  the  other  party 
and  it  would  be  absurd  to  siiy  that  a  result  subject  to  be  appealed  from  by  tlio 
parties  was  intended  to  be  an  ex  parte  result,  or  a  result  not  amenable  to 
judgment  or  discretion,  but  one  Inevitable  in  its  nature.  The  charter  provis- 
ion supposes  a  determination  capable  of  being  appealed  from  by  the  i»artie8, 
and  on  an  occasion  on  which  claims  and  ol)jections  could  be  urged  and  de- 
cided. It  is  needless  to  go  further.  There  was  neither  any  hearing  nor  any 
corporate  declaration  of  forfeiture  or  suspension,  and  the  defense  failed 
wholly.on  its  own  theory.  It  is  of  no  importance  that  the  ruling  against  the 
company  was  based  on  the  assessment. 

The  end  reached  was  correct,  and  the  judgment  must  be  aliirmed  with 
costs. 

(The  other  justices  concurred.) 


Livings  and  another  v.  Home  Mtjt.  Ins.  Co. 
Filed  February  27,  1883. 

Ib  an  action  to  recover  inaarance  on  a  stock  of  merchaodfse  destroyed  by  fire,  when  the  valoe  ol 
the  f[oods  is  attempted  to  be  proven  by  the  plaintiff  from  memory  only,  the  testimony  of  a  drnyman 
who  wan  familiar  with  the  stock  and  heard  plaintiff  about  the  time  of  the  fire  say  that  he  had  about 
fSOO  worth  of  stock  only.  Is  admissible  in  behalf  of  the  defendant  company,  and  its  exclusion  will 
■athorise  a  reversal  of  the  jodgment  and  a  new  trial. 

Error  to  Ionia. 

Cw>k  cfe  Daholl  and  Mitchell^  Bell  db  McGarry,  for  plaintiffs.  Morse^  Wil- 
aon  <fe  Trowbridge,  for  defendant  and  appellant. 

Marston,  J.  This  action  was  brought  to  recover  the  loss  sustained  by  fire 
of  a  stock  of  goods  insured  by  the  defendant  company.  The  amount  of  insur- 
ance was  $1,600,  and  a  total  loss  was  claimed.  The  defense  relied  upon  was 
that  the  plaintiffs  did  not  have  but  a  small  stock  of  goods  at  the  time  of  the 
fire,  the  value  thereof  being  about  one-third  the  amount  of  the  sum  insured, 
and  that  the  goods  were  willfully  burned  in  order  to  recover  the  sum  insured. 
The  plaintiffs  in  making  out  proofs  of  loss,  and  in  proving  their  case  upon 
the  trial,  were  obliged  to  rely  upon  memory  alone,  all  books,  papers,  and 
memorandums  having  been  destroyed. 

The  building  in  which  the  goods  were,  was  situate  in  a  small  village,  and 
the  defendant  called  several  witnesses]  and  sought  to  show  by  them  that 
plaintiffs'  stock  of  goods  was  small ;  to  compare  it  with  a  certain  other  stock 
of  the  value  of  $500;  the  testimony  of  a  drayman  who  was  familiar  with 
plaintiffs'  stock,  and  remarks  made  by  one  of  the  plaintiffs  about  the  time  of 
the  fire  that  he  had  but  $500  insurance  upon  his  stock.  This  evidence  wiis 
excluded.  In  view  of  the  nature  of  the  defense  relied  upon,  and  the  loose 
manner  in  which  the  plaintiffs  sought  to  show  the  value  of  the  stock  de- 
stroyed, we  are  of  opinion  that  this  evidence  should  have  been  admitted.  It 
Imd  some  tendency  to  fix  the  value  of  the  stock,  and  was  really  the  best  within 
the  reach  of  the  defendant.  In  many  cases  such  evidence  would  l»e  of  but 
slight  importance^  while  in  others,  owing  to  the  large  loss  of  goods  claimed, 
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and  the  size  of  the  biiihling  and  appearance  of  the  stock  therein,  the  evidence 
would  be  very  strong.  The  weight  was  a  question  for  the  jury  and  the  evi- 
dence should  have  been  admitted. 

The  other  questions  we  need  not  pass  upon  as  they  may  not  arise  again. 
Judgment  reversed  with  costs  and  new  trial  ordered 

(The  other  justices  concuned.) 


,  Stearns  v,  Vincent. 

FUed  February  27.  1883. 

Th«  rule  of  law  that  one  who  has  peaceable  possessloa  of  chattels  by  claim  of  right  may  maintain 
troyer  against  a  wrong.doer  who  converts  the  chattels  to  his  own  use,  and  that  not  only  is  his  posses- 
sion evidence  of  title  in  his  favor,  hot  the  wrong.doer  will  not  be  snfl'ered  to  defend  himself  by  show, 
ing  title  in  a  third  person  with  whom  he  does  not  connect  himself,  has  no  application  to  a  case  where 
the  possession  is  denied  by  the  defendant  and  he  offers  to  show  by  evidence  that  the  plaintiff  has 
parted  with  both  the  possession  and  title,  and  it  is  error  to  ezclnde  such  testimony. 

The  nature  of  plaintiff's  possession  in  such  a  case  may  be  shown  on  his  own  cross-exaniination. 

When  the  undtsputed  facts  show  that  the  lower  part  of  a  baiiding  is  usted  as  a  store  and  the  upper 
part  as  a  private  dn-elling,  and  that  the  common  entrance  to  tlie  rear  of  the  building  Is  by  a  door, 
whether  the  store  is  part  of  the  dwelling  is  not  a  question  of  fact  to.  be  submitted  to  a  jury,  but  a 
question  of  law  to  be  decided  by  the  court;  and  when  the  court  leaves  such  question  to  the  Jury,  with 
the  further  instruction  that  if  they  And  that  the  entire  building  was  a  dwelling,  an  officer  who  broke 
upon  tills  door  to  seise  goods  in  the  store  under  an  execution  in  his  hands  committetl  a  trespass,  it 
will  be  error  for  wliich  tiie  judgment  will  be  reversed. 

Error  to  Mecosta. 

/.  H.  Palmer  and  M.  Brown^  for  plaintiff.  Morris  A  Uhl,  for  defendant 
and  appellant. 

CooLBY,  J.    The  declaration  in  this  case  contains  three  counts. 

The  first  count  recites  the  recovery  of  a  judgment  in  the  circuit  court  for  the 
county  of  Mecosta  by  the  copartnership  of  Charles  Root  &  Co.  against  the  plain- 
tiff for  the  sum  of  $3,717.50  damages  and  $265.55  costs;  the  issue  of  an  execu- 
tion thereon  April  17, 1878,  and  the  delivery  of  the  same  for  service  to  the 
defendant,  who  was  then  sheriff  of  said  county ;  it  avera  that  by  virtue  of  such 
execution  the  defendant  levied  upon  a  stock  of  dry  goods  and  notions  belong- 
ing to  the  plaintiff  consisting  of  a  great  number  of  separate  pieces,  and  duly 
advertised  them  for  sale  to  satisfy  the  judgment;  that  at  the  time  and  place 
appointed  for  sale  a  large  number  of  persons  attended  as  bidders,  and  it  then 
and  there  became  and  was  the  duty  of  defendant  to  offer  for  sale  and  sell  said 
stock  of  dry  goods  and  notions  in  small  parcels,  but  that  in  disregard  of  that 
duty  he  offered  and  sold  the  whole  stock  as  one  parcel,  and  the  same  was 
struck  off  to  the  plaintiff  in  the  execution  for  the  sum  of  61,500,  which  was 
greatly  below  the  value  and  below  what  the  goods  would  have  sold  for  in 
parcels;  to  plaintiff's  damage,  etc. 

The  second  count  recites  the  same  judgment,  execution  and  levy,  avers  that 
there  was  included  in  the  levy  goods  to  the  value  of  $250  which  by  the 
law  of  the  state  were  exempted  from  sale  on  execution  as  stock  in  trade  for 
the  plaintiff,  and  that  defendant  in  disregard  of  the  exemption  proceeded  to 
sell  and  did  sell  all  the  said  goods,  including  the  amount  so  by  law  exempted. 
The  third  count  is  an  ordinary  count  in  trover  for  the  conversion  of  the  stock 
of  goods.  The  plea  of  the  defendant  is  the  general  issue  without  notice  of 
any  special  defense.  On  the  trial  the  plaintiff  proved  by  one  Webster  that  he 
was  the  officer  who  made  the  levy,  and  that  he  made  it  as  under-sheriff  of  the 
defendant;  that  he  first  attac^hed'the  goods  under  a  writ  of  attachment  against 
the  plaintiff  issued  as  the  commenceiiient  of  the  suit  in  which  the  judgment 
was  recovered;  that  the  goods  at  the  time  of  the  attachment  were  in  a  bricrk 
store  in  Big  Rapids,  the  second  story  of  which  was  occupied  by  the  plaintiff 
living  with  her  husband  and  children,  as  a  dwelling-house ;  that  the  store  was 
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closed  at  the  time,  and  he  obtained  access  by  prying  tlie  back  door  out  sutK- 
eiently  to  enable  him  to  insert  a  stick  and  raise  with  it  the  bar  by  which  tlie 
door  was  fastened. 

The  plaintiff  was  then  sworn  as  a  witness  on  her  own  belialf,  and  testitied 
to  her  occupying  the  second  story  of  the  store  as  a  dwelling-house;  that  at 
the  time  of  tlie  attachment  she  was  in  possession  of  the  lower  story  and  of 
the  goods  which  were  there,  and  was  engaged  in  the  mercantile  business,  and 
that  Webster  came  and  took  the  goods  away  without  her  consent  on  January 
15, 1878.  On  cross-examination  siie  was  asked  in  what  capacity  she  was  en- 
gaged in  business  at  that  time,  and  replied  that  she  supposed  she  was  acting 
in  possession  of  her  own  goods.  She  was  further  asked  whether  she  had  not 
four  days  before  sold  out  the  stock  of  goods  to  one  Clark.  The  question  was 
objected  t-o,  and  was  ruled  out  by  the  court  as  not  proper  cross-examination. 
She  was  also  asked  other  questions  the  purpose  of  which  was  to  show  that  at 
the  time  of  the  seizure  she  was  not  owner  of  the  gcxnls  and  did  not  claim  to 
be,  and  that  her  possession  was  that  of  agent  for  Clark ;  but  all  these  ques- 
tions were  overruled.  Subsequently  the  defendant  attempted  to  prove  the 
same  facts  by  other  witnesses,  but  was  not  allowed  to  do  so,  on  the  ground 
that  defendant  having  wrongfully  taken  property  from  the  possession  of  the 
plaintiff,  he  could  not  excuse  himself  by  setting  up  title  in  a  tliird  party. 
The  ruling  of  the  court  appears  to  have  been  deliberate  and  after  full  argu- 
ment, and  the  judge  assigned  his  resisons  as  follows: 

"I  have  listened  with  a  good  deal  of  interest  to  the  authorities  citetl,  and 
also  the  arguments  of  counsel  upon  this  question,  because  it  is  a  question  of 
a  good  deal  of  importance.  My  mind  was  very  well  fixed  at  the  close  of  the 
argument  last  evening,  and  since  that  time  1  have  taken  occasion  to  examine 
authorities,  both  those  which  have  been  cited  by  counsel,  and  several  which 
have  not  been.  The  plaintiff's  theory  in  this  case  is  as  follows,  which  is  sub- 
stantiated by  proof  which  may  be  satisfactory  to  the  jury,  making  a  prima 
facie  case,  like  this:  That  on  the  fifteenth  day  of  January,  1878,  the  plaintiff 
in  this  suit  was  in  possession  of  a  certain  stock  of  goods  and  claiming  the  ])os- 
session  by  right  of  ownership;  also,  it  is  claimed  that  on  the  evening  of  that 
day— the  fifteenth  of  January,  1878 — this  defendant,  by  his  deputy,  forcibly 
obtained  possession  of  that  stock  of  goods,  by  breaking  open  or  forcing  open 
the  rear  door.  It  is  claimed  by  the  plaintiff  that  this  defendant  went  there — 
or  we  shall  so  assume — the  same  as  any  other  individual  would  have  gone, 
having  no  other  rights  than  any  other  individual  to  do  what  he  did.  Follow- 
ing the  case  in  that  light,  we  will  see  how  the  matter  stands:  Supposing  that 
Mr.  Webster  had  bteen  armed  with  no  process  whatever,  and  had  broken  into 
the  store, and  had  taken  possession  and  maintained  it,  and  converted  the  prop- 
erty; in  oi-der  to  escape  liability,  he  must  justify  in  some  way.  The  theory 
of  the  plaintiff  is  that  he  cannot  say  when  prosecuted  for  the  offense — whi<Ii 
it  would  be  an  offense  undoubtedly— that  he  cannot  say  to  the  party  in  pos- 
session, when  prosecuted  for  this  illegal  transaction:  'You  have  no  right  to 
that  property ;  I  had  as  much  riglit  to  it  jis  you  had,  for  you  had  none.  I  don't  . 
claim  to  have  hjid  any  right.  You  had  none  either,  consequently  I  am  not 
liable  to  you.  If  I  am  liable  to  any  one,  I  am  liable  to  somebody  else.'  Tiiat 
is  the  position,  as  I  understand  it,  that  the  plaintiff  really  takes. 

"Now  the  theory  of  the  defense  is  this:  That  the  man  who  commits  the 
wrong  can  say  to  the  plaintiff:  *  You  had  no  right  to  the  possession ;  you  hatl 
no  ownership.  I  had  none  either;  but  at  the  same  time  1  can  justify  my  acts 
and  defeat  your  recovery  by  saying  to  you  that  you  had  no  right  either — 
neither  of  us  had  any  right ;  and  if  I  am  to  be  prosecuted  and  recovereil 
against,  it  must  be  by  somebody  else  besides  you.'  Now  the  question  is, 
which  is  the  more  reasonable,  and  which  is  sustained  by  the  weight  of  au- 
thority? If  the  person  in  this  case  entering  the  premises  and  taking  posses- 
sion of  the  property  was  armed  with  a  lawful  writ  of  attachment,  and  prose- 
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(lilted  that  writ  to  effect  in  legal  manner,  he  has  a  perfect  defense.  I  mean 
to  say  if  there  was  a  claim  against  this  plaintiff,  and  that  claim  was  after- 
wards reduced  to  judgment  and  an  execution  issued  in  a  legal  manner,  and 
all  the  proceedings  were  legal,  then  of  course  he  has  a  perfect  defense;  but  in 
case  he  should  fail  to  do  that,  the  question  is,  has  he  got  any?  He  certainly 
has  none,  unless  it  is  the  fact  that  he  can  say  to  the  plaintiff:  '  You  had  no 
riglit,  nor  I  either;  therefore  I  am  not  to  suffer  for  wliat  I  have  done.  The 
l)roperty  in  this  Ciise  belonged  to  Mr.  Clark;  if  he  has  got  any  grievance  it  is 
Ills  business  to  show  it,  and  not  yours.'  I  am  inclined  to  think  that  the  po- 
sition is  entirely  untenable;  that  no  one  has  the  right  to  screen  himself  from 
liability  in  a  case  of  this  nature  by  showing  that  the  party  from  whom  he 
took  the  property  had  no  right  there.  Xow  to  maintain  an  iu;tion  of  trover 
it  is  necessary  in  many  cases  to  show  the  mere  possession.  In  this  case  the 
plaintiff  claims  possession,  and  shows  it  by  satisfactory  evidence  until  some- 
thing better  appears,  by  right  of  ownership.  1  think  in  this  case  that  llie 
weight  of  authority  is  strongly  in  favor  of  the  position  ttiken  by  the  plaintiff. 
The  objection  to  the  testimony  offered  will  be  sustained." 

The  defendant  by  his  counsel  then  made  the  following  offer:  *'The  defend- 
ant offers  to  show  that  the  plaintiff  at  the  time  of  the  seizure  of  the  goods  in 
controversy  was  a  mere  clerk  and  servant  of  one  Alfred  L.  Clark,  her  father, 
who  was  then  the  sole  owner,  and  in  the  actual  and  exclusive  possession  of  the 
goods  in  question,  and  of  the  ntore  containing  them,  and  that  the  plaintiff  had 
no  general  or  special  property  in  the  goods,  or  possession  thereof."  This  offer 
was  overruled,  the  court  remarking  that  •*of  course  any  proof  of  that  nature 
would  be  shut  out  by  the  opinion  of  the  court  already  given.''  Defendant's 
counsel  then  made  the  following  offer :  "  We  offer  to  prove  that  the  plaintiff  was 
not  in  possession  of  the  property  in  question  at  the  time  of  the  seizure."  This 
also  was  overruled.  Defendant's  counsel  furtlier  offered  to  show  that  Chirk 
had  brougl^f  suit  against  the  defendant  for  the  value  of  these  same  goods;  that 
one  of  the  issues  in  that  suit  was  whether  the  sale  of  the  goods  from  this 
plaintiff  to  Clark  was  not  void  as  to  her  creditors;  and  that  the  case  had  pro- 
ceeded to  trial  and  judgment.  This  offer<was  also  overruled.  Before  the  evi- 
dence was  concluded  plaintiff  withdrew  the  second  count  of  her  declanition. 
The  defendant  then  moved  to  strikeout  all  evidence  of  a  forcible  entry  by  the 
officer  into  the  store,  on  the  ground  .that  an  unlawful  entry  had  not  been  al- 
leged in  the  declaration.  The  plaintiff  thereupon  announced  that  she  would  rely 
for  a  recovery  upon  the  third  count  exclusively,  and  upon  this  announcement 
the  defendant's  motion  was  overruled.  The  case  wiis  submitted  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff  for  the  full  value  of  the  goods. 

To  understand  tlie  grounds  of  the  recovery  it  is  necessary  to  give  some  por- 
tion of  the  instructions  to  the  jury.  After  stating  the  general  nature  of  th^ 
case,  and  that  only  the  count  in  trover  now  remained  to  be  considered,  the 
judge  proceeded: 

"  It  is  claimed  that  the  Van  Loo  building  was  occupied  by  this  plaintiff  as 
a  dwelling-house,  and  testimony  has  been  given  to  show  that  the  upper  story 
of  the  building  was  actually  occupied  by  the  plaintiff  as  a  private  dwelling. 
.\.lso  that  the  lower  story,  comprising  the  siore,  was  partly  used  as  a  dwell- 
ing; that  the  rear  door  of  that  store  was  really  the  rear  door  of  the  dwelling: 
that  in  order  to  have  communication  with  the  back  yard,  that  they  came  down 
from  the  dwelling  part  up-stairs  down  over  a  flight  of  stairs  leading  down 
tlieie,  and  then  out  the  back  door;  that  they  used  that  back  door  and  tlie  stairs 
as  a  part  of  the  dwelling.  Upon  that  question  you  will  scan  the  testimony, 
and  dett^nnine  for  yourselves  whether  that  is  a  fact  or  otherwise.  It  is  not 
lor  me  to  say  to  you  whether  it  is  a  fact,  but  it  is  for  you  to  find,  ami  find 
it  from  the  testimony  in  the  case.  It  is  claimed  that  the  party  plaintiff  was 
in  possession  of  the  store  below,  and  of  the  dwelling-house  part  above,  and  it 
is  claimed  also  tliat  the  whole  was  a  dwelling,  the  whole  building,  necessarily. 
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from  the  facts  that  are  claimed  to  have  been  shown  here  by  tlie  plaintiff's 
witnesses. 

''Now,  it  is  claimed  that  on  that  night  of  that  day  in  Januaiy  this  defend- 
ant, by  liis  under-sheriff,  Simon  G.  Webster,  about  9:15  in  the  evening,  came 
to  this  rear  door  of  the  store  and  forced  it  open.  The  testimony  is  before  you, 
gentlemen,  on  that  point,  and  if  you  give  credit  to  the  statements  of  the  wit- 
ness who  is  alleged  to  have  gone  into  the  store,  it  will  satisfy  you  that  force 
was  used  there  to  obtain  an  entrance  into  that  store.  Now  I  charge  you  that 
if  there  was  a  trespass  committed  in  so  doing,  that  no  act  performed  by 
that  under-sheriff  afterwards  by  virtue  of  any  process  which  he  miglit  have  had, 
could  protect  him.  His  acts  after  that,  I  say,  if  it  was  an  illegal  entry  and  tres- 
jKLss  and  breaking,  would  fte  entirely  void,  no  matter  how  many  attachments 
or  executions  he  might  have  had,  because  if  his  entry  was  unlawful,  every 
act  afterwards  was  unlawful.  There  is  nothing  clearer  than  that  principle 
of  law  in  the  books.    I  think  there  will  be  no  dispute  about  that. 

"  And  I  further  charge  you  that  if  you  find  that  this  building  was  the 
dwelling-house  of  the  plaintiff,  the  entire  building,  that  the  officer  did  commit 
u  trespass  in  entering  it  in  the  way  it  is  alleged  that  he  did,  in  breaking  open 
this  door;  if  he  entered  in  that  way  it  was  an  unlawful  entry — it  was  a  tre.s- 
))ass,  8<»mething  that  he  had  no  right  to  do,  no  matter  with  what  civil  process 
ht  might  have  been  armed ;  because  every  one's  dwelling-house,  as  has  been 
remarked,  is  his  castle,  and  sacred.  Ko  one  has  a  right  to  violate  it  or  break 
in  upon  it  in  order  to  enforce  any  civil  process — that  is,  of  this  nature,  levy- 
ing of  an  attachment  or  an  execution;  there  are  some  cases  where  it  might 
he  done,  but  not  in  any  cases  of  this  kind.  Now  it  is  for  you  to  find  whether 
these  facts  which  are  given  in  the  case  bear  out  and  authorize  this  conclu- 
sion." 

This  is  a  sufficient  statemeat  of  the  case  for  our  purposes. 

1.  It  has  been  held  in  some  cases  that  one  who  has  peaceable  possession  of 
chattels  by  claim  of  right  may  maintain  trover  against  a  wrong-doer  who 
converts  the  chattels  to  his  own  use,  and  that  not  only  is  his  possession  evi- 
dence of  title  in  his  favor,  but  the  wrong-doer  will  not  be  suffered  to  defend 
hy  showing  title  in  a  third  person  with  whom  he  does  not  connect  himself. 
Dun^n  v.  Spear,  11  Wend.  54;  Daniels  v.  Ball,  Id.  57,  note;  Harker  v.  De- 
ineiU,  9  Gill,  9,  12;  Magee  v.  8cott,  9  Cush.  148;  Hubbard  y.  Lyman,  8  Allen, 
^'2Q;  Burke  v.  Savage,  13  Allen,  408;  Bartlett  v.  Hoyt,  29  N.  H.  317;  Knapp 
V.  WincTiester,  11  Vt.  351;  Coffin  v.  Andei'son,  4  Blackf.  395;  Weymouth  v. 
fJhiiiogo,  etc.,  R.  Co.  17  Wis.  550;  Carter  v.  Bennett,  4  Fla,  283,  355;  Cook  v. 
Patterson,  35  Ala.  1(^;  Tumig  v.  Baker,  53  Me.  544.  Lord  Campbell  states 
the  rule  as  follows:  **I  conceive  the  law  is,  that  if  a  person  is  peaceably  and 
quietly  in  possession  of  a  chattel  as  his  own  property,  that  a  peraon  who  takes 
it  from  him,  having  no  good  title,  is  a  wrong-doer,  and  that  such  person  can- 
not defend  himself  by  showing  that  the  chattel  is  not  the  property  of  the 
plaintiff,  b'lt  the  property  of  a  third  person.  The  law  is  laid  down  in  the 
most  clear  and  express  terms  in  the  case  of  Walbraham  v.  Sno?o,  [1  Saund. 
47,]  and  the  notes  to  that  case  by  the  very  learned  editor  Mr.  Sergeant  Wil- 
liams, vouching  a  number  of  authorities  to  show  that  such  is  the  law  of 
England ;  and  it  is  most  reasonable  and  most  essential  to  society  that  it  should 
lie  90.  It  is  of  the  greatest  importance  that  a  man  shall  not,  having  no  good 
title  of  his  own  to  the  property,  be  allowed  to  seize  it,  and  thereby  probably 
bring  about  a  breach  of  the  peace  and  occasion  great  mischief  and  confusion. 
*  *  *  The  plaintiff  rests  on  his  possession  of  the  property ;  and  the  ques- 
tion is  whether  a  person  who  has  no  title  whatever  of  his  own  shall  be  allowed 
to  show  that  the  plaintiff  has  not  the  right  of  property.  The  right  of  prop- 
erty is  presumed  from  the  possession;  and  is  that  presumption  to  be  rebutted 
by  evidence  on  the  part  of  the  defendant,  a  mere  stranger  and  wrongr-doer, 
s»howiug  that  the  plaintiff  was  not  the  real  owner  of  the  chattel?    1  am  ol 
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opinion  tliat  that  cannot  be  done."  Jeffries  v.  Great  Western  Ry.  Co.  5  El.  k 
Bl.  802;  S.  C.  34  Eng.  Law  &  Eq.  122,  125.  It  was  probably  the  doctrine  of 
these  cases  that  the  circuit  court  judge  had  in  mind  in  his  rulings  on  the  trial 
of  this  suit. 

The  judge  evidently  misapprehended  these  decisions  and  misapplied  them. 
Xo  such  doctrine  is  found  in  them  as  is  embraced  in  the  rulings  made  by  hiui 
on  the  admission  of  evidence.  Tlie  plaintiff  has  not  in  this  case  recovered  on 
her  possession  as  against  a  wrong-doer;  but  the  defendant  denied  her  posses- 
sion and  offered  to  disprove  it,  and  was  not  permitted  to  do  so.  Several  times 
and  in  different  forms  he  made  his  proposition  to  show  that  the  plaintiff  hail 
piirted  with  both  possession  and  title,  and  that  such  holding  as  she  had  at  the 
time  of  the  levy  by  the  defendant  was  a  holding  as  mere  agent  of  her  father. 
If  there  is  any  authority  anywhere  which  would  preclude  this  showing,  it  has 
not  been  brought  to  our  attention.  We  are  confident  it  has  never  been  held 
in  any  reported  case.  The  mischief  of  such  a  doctrine  could  have  no  better 
illustration  than  such  iis  the  facts  of  this  cjise  would  permit.  If  Clark  owns 
the  goods  in  controversy,  he  may  recover  of  the  defendant  their  full  value. 
If  this  plaintiff  may  recover  upon  such  possession  as  she  had,  no  reason  a}>- 
pears  why  her  husband  could  not  recover  also.  Apparently  it  would  be  as 
<%isy  for  him  to  show  possession  jis  for  the  plaintiff;  and  it  is  not  to  be  doubtel 
that  he  might  make  a  sullicient  showing  if  the  defendant  was  not  suffered  to 
cross-examine  him  upon  the  facts.  Then  if  there  was  a  clerk  in  the  store, 
why  might  not  he  recover  also?  Indeed  the  defendant  offered  to  show  that 
the  plaintiff  was  a  mere  clerk,  but  was  not  suffered  to  do  so,  and  as  it  is  siijv 
posable  he  might  have  made  the  proof  if  permitted,  this  judgment  cannot  be 
supported  without  holding  that  the  possession  of  a  clerk  is  sufficient  title  to 
enable  him  to  recover  the  full  value  of  the  goods.  And  if  one  clerk  may  re- 
cover on  his  or  her  possession,  why  not  se^;eral  in  succession?  Surely  no 
such  doctrine  can  have  any  basis  in  law  or  reason. 

If  a  party  has  peaceable  possession  of  property  under  a  claim  of  title  which 
no  other  claimant  is  dis])uting  there  may  be  good  reason  why  a  stranger 
should  not  be  suffered  to  disturb  the  possession  without  pretense  of  right  in 
himself.  It  is  not  one  man's  business  to  assei*t  claims  on  behalf  of  another 
who  does  not  see  fit  to  assert  them  himself,  and  the  peace  of  society,  as  Lord 
(\\MPBELL  shows,  is  bcst  subserved  by  not  suffering  strangers  to  the  title  to 
put  themselves  forward  as  champions  of  the  rights  of  others  who  make  no 
claim,  and  to  justify  their  own  trespasses  by  showing  that  some  one  else  had  he 
been  so  disposed  might  have  been  justified  in  a  like  interference.  JJut  it  was 
the  possession  itself  that  the  defendant  took  issue  upon  in  this  suit,  and  by 
the  very  authorities  upon  which  the  plaintiff  relied,  the  right  of  recovery  de- 
pended upon  it. 

2.  But  the  judge  was  equally  in  error  in  the  view  he  took  of  the  proteotlon 
of  the  dwelling-house.  lie  was  mistaken  in  supposing  that  the  question 
whether  the  store  was  or  was  not  a  part  of  the  dwelling-house,  was  a  que.stio!i 
of  fact,  and  in  submitting  it  as  such  to  the  jury.  If  the  facts  were  in  dis- 
pute, they  should  have  been  submitted  to  the  jury  under  proper  instructions: 
but  they  were  not  in  dispute.  The  unquestioned  facts  were  that  the  lower 
story  of  the  building  was  occupied  for  a  store,  and  the  upper  story  for  a  dwell- 
ing. The  back  door  was  common  to  the  store  and  the  dwelling,  but  it  doi>s 
not  appear  that  in  any  other  respect  was  there  any  joint  occupancy.  Now 
upon  these  facts  the  judge  should  have  given  positive  instructions,  and  he 
could  not  leave  it  to  the  jury  to  deduce  rules  of  law  from  unquestioned  facts. 

That  was  his  business,  not  theirs.  The  jury  appear  to  have  renche<l  the 
conclusion  that  in  law  the  store  w^is  a  part  of  the  plaintiff's  dwelling,  and 
that  the  entry  into  it  by  force  was  unlawful.  Upon  this  they  held  the  levy 
void,  and  the  defendant  responsible  for  the  full  value  of  the  goods,  n(»t\vith- 
standing  he  had  process  to  justify  his  seizing  them.     There  are  New  York 
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authorities  which  are  thought  to  sapport  this  ruling.  Qui nn  v.  People,  71 
y.  Y.  56L  is  specially  relied  upon.  That  was  a  prosecution  for  burglary. 
The  building  brokeu  into  was  similar  in  its  occupation  to  tlie  one  occupied  by 
the  plaintiff  in  this  case,  and  the  store  on  the  first  story  was  held  to  be  a  part 
of  the  dwelling-house  of  the  proprietors  who  lived  over  it.  But  to  make  this 
(^e  applicable  we  must  be  satisfied  that  the  term  **  dwelling-house "  has  the 
same  meaning  in  the  law  of  burglary  which  it  has  in  the  law  which  regu- 
lattfs  the  duties  of  olficera  in  making  service  of  civil  process,  and  we  do  not 
tind  that  it  has  ever  been  distinctly  held  that  such  is  the  case.  In  the  law  of 
burglary  the  dwelling-house  is  deemed  to  include  whatever  is  within  the 
curtilage,  even  if  not  inclosed  with  the  dwelling,  if  used  with  it  for  domestic 
purposes.     People  v.  Taylor,  2  Mich.  250;  Pitcher  v.  People^  16  Mich.  142. 

This  construction  of  the  term  is  for  the  peace,  repose  and  safety  of  fam- 
ilies in  the  night-time,  and  it  is  made  to  include  all  those  buildings,  the 
forcible  breaking  of  which  for  felonious  purposes  during  the  hours  which 
l>eaceable  and  law-abiding  persons  give  up  to  rest  would  naturally  cause 
alarm,  distress  and  danger.  The  protection  of  the  dwelling  against  entry 
for  the  service  of  process  is  in  the  outer  door  only,  and  it  is  optional  with 
the  owner  to  take  it  by  closing  the  doer  against  the  officer,  or  to  waive  it  by 
allowing  him  to  enter.  If  the  officer  once'g^ins  entrance  through  the  outer 
•loor  without  force  or  fraud  the  privilege  is  gone,  and  he  may  force  o{)en  any 
•»ther  door  if  necessary  to  make  complete  service  of  his  process.  If,  there- 
fore, the  door  which  was  forced  by  this  officer  was  the  outer  door  of  the 
plaintiff's  dwelling,  the  officer,  if  he  had  succeeded  in  entering  the  store  while 
the  door  stood  open  might  lawfully  have  forced  the  door  to  what  constitute  I 
the  dwelling  in  fact.  But  nothing  seems  plainer  than  that  any  such  applica- 
cation  of  the  principle  deprives  that  which  constitutas  the  dwelling  in  fact, 
namely,  all  that  part  of  the  building  which  is  occupied  by  the  family  for  do- 
mestic purposes,  of  any  privilege  at  all.  If  the  outer  door  of  the  store  is  to  be 
'ieemed  in  law  the  outer  door  of  the  dwelling,  then  when  that  door  is  passed 
the  otficer  for  the  service  of  his  process  may  lawfully  force  his  way  through 
any  inner  door;  and  through  the  door  which  constitutes  the  entrance  to  the 
second  story  as  much  as  any  other.  Williams  v.  Spencer,  5  Johns.  352;  Hub- 
hard  V.  Mack,  17  Johns.  127.  But  as  the  very  nature  of  the  business  to  which 
the  lower  story  wiis  devoted  requires  it  to  be  kept  open  for  general  access  of 
the  public,  and  a  general  license  is  given  to  everybody  to  enter  for  business 
purposes,  it  is  obvious  that  to  treat  the  outer  door  of  the  store  as  the  outer 
floor  of  the  dwelling  for  the  purpose  of  domestic  protection,  would  be  to  sao 
rilice  the  business  to  the  privilege  or  to  surrender  the  privilege  altogether.  If 
tills  were  a  necessity  of  the  situation,  it  must  be  submitted  to;  but  all  the 
ii^essity  there  is  in  the  case  arises  from  giving  to  the  dwelling  a  definition 
which  makes  it  embrace  something  which  in  fact  is  no  part  of  the  dwelling  at 
all.  The  moment  we  limit  the  application  of  the  term  dwelling-house  to  that 
which  is  occupied  by  the  family  for  dwelling  purposes,  and  treat  the  remain- 
'leras  being  what  it  is  in  fact,  namely,  a  shop  devoted  exclusively  for  busi- 
ness purposes,  all  difficulty  disappears,  and  it  becomes  eavSy  to  give  the  house- 
holder bis  privilege,  without  depriving  the  officer  of  any  riglit  in  respect  to 
the  shop  which  he  would  have  if  what  to  the  business  is  the  unimportant  cir- 
cumstance that  the  owner  lived  under  the  same  roof  instead  of  elsewhere  did 
not  exist.  The  otficer  by  following  a  qustomer  into  the  store  would  not  then 
acquire  the  right  to  force  his  way  into  the  dwelling,  and  the  householder  by 
talking  up  his  residence  over  the  store  would  not  acquire  the  right  to  close  his 
place  of  business  against  legal  process — aright  which  others  do  not  have  and 
which  no  principle  of  the  common  law  wiis  intended  to  confer.  Tlie  princi- 
ple is  thus  preserved  and  absurd  consequences  avoided.  The  opposite  con- 
'^lusion  would  sacrifice  both  the  privilege  and  tlie  principle  to  a  mere  defini- 
tion. 
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In  Swain  v.  MUmer^  8  Gray,  182,  it  was  decided  that  when  a  building  is 
leased  in  distinct  portions  to  several  tenants  the  door  to  the  occupation  of 
each  tenant  is  to  be  deemed  the  outer  door  of  his  dwelling-hou^e,  and  tliat  au 
officer,  though  lie  may  be  lawfully  within  the  building,  has  no  right  to  forct^ 
such  door  for  the  service  of  process.  The  principle  is  applicable  here.  The 
outer  door  of  the  plaintiff's  dwelling  was  the  door  into  the  part  of  the  build- 
ing occupied  for  domestic  purposes,  and  it  was  behind  that  she  must  claim 
her  protection,  and  not  behind  the  door  of  the  store.  It  does  not  appejir  by 
the  record  to  have  been  claimed  that  the  officer's  entry  into  the  store  was  un- 
lawful, provided  the  store  was  noc  within  the  protection  of  the  dwelling. 
Ue  offered  to  prove  that  he  demanded  admittance  before  forcing  his  way  in. 
As  the  attempt  by  the  defendant  to  show  the  nature  of  the  plaintiff's  posses- 
sion was  first  made  by  cross-examination  of  the  plaintiff  herself,  and  was.  ex- 
cluded as  not  being  proper  cross-examination,  attention  is  called  to  the  re- 
peated decisions  of  this  court  which  show  beyond  question  that  the  attempted 
cross-examination  was  entirely  within  the  limits  of  the  party's  right.  Chand- 
ler V.  Allison,  10  Mich.  460;  Dann  v.  Cuthrey,  13  Mich.  239;  Detroit  &  M,  R, 
Co.  y.  Van  Stemburg,  17  Mich.  99. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  awarded. 

(The  other  justices  concurred.) 


Fbay  v.  Gadwell  and  another. 
Filed  February  27, 1883. 

The  aecnraoy  oT  «  charge  in  point  of  law  l»  to  be  decided  apon  consideration  of  the  whole  and  not 
upon  a  view  of  detached  passages  or  isolated  expressions,  and  where  an  exceptiug  party  inias;iae«  » 
remark  to  be  qnestionable  and  makes  no  effort  to  have  it  corrected  or  explained,  the  court  will  not  b« 
Inclined  to  sastaln  the  objection  onless  fally  satisfied  that  the  Justice  of  the  case  requires  it. 

Error  to  Clinton. 

/.  W.  Seldm  and  O.  W.  Barker,  for  plaintiff.  A,  Stout  and  /.  E.  NiclioU. 
for  defendants  and  appellants. 

Graves,  C.  J.  On  a  former  occasion  we  reviewed  this  cause  and  oixiered  a 
new  trial.  41  Mich.  307;  [S.  C.  2  N.  W.  Rep.  52.]  The  trial  so  ordered  hav- 
ing taken  place  and  the  plaintiff  having  again  recovered  a  second  review  is 
demanded.  The  controversy  is  sufficiently  explained  in  the  report  cite<l. 
Many  errors  are  alleged,  but  it  would  be  a  waste  of  time  to  go  into  details. 
The  court  seems  to  have  tried  the  case  with  considerable  care  and  to  have 
conformed  to  our  opinion.  We  see  no  rulings  in  regard  to  evidence  which 
were  not  warranted  by  the  discretion  of  the  judge,  and  the  charge  wjus  very 
full  and  entirely  fair.  In  all  its  material  aspects  the  controversy  seems  to 
have  been  well  explained,  and  only  a  single  point  is  discovered  which  in  any 
view  will  justify  special  notice.  The  jury  having  retired  to  their  room  to 
deliberate  on  the  verdict  to  be  given,  sent  this  question  to  the  judge:  "If  the 
jury  should  find  for  the  plaintiff,  would  it  be  proper  to  give  defendant  dam- 
ages?" On  receiving  this  inquiry  the  judge  ordered  the  jury  to  come  into 
court,  and  on  their  appearing,  which  was  in  the  absence  of  the  respective 
attorneys,  he  made  this  reply:  •*!  simply  state  to  the  jury  *wo,'  and  also  state 
that  in  the  absence  of  the  reporter  and  counsel,  I  cannot  say  anything  more 
and  do  not  say  anything  more."  As  the  jury  were  retiring  the  defend  mis* 
counsel  entered  the  court-room  and  inquired  of  the  judge  why  they  were  calle<l 
in  and  the  circumstances  were'  explained.  The  defendants*  counsel  then  ex- 
cepted to  the  ** itistmction" 

There  was  no  exception  to  the  form  of  the  proceeding,  nor  any  request  foi 
any  other  or  different  instruction  on  the  subject  mentioned  by  the  jury,  nor 
any  suggestion  to  have  the  jury  recalled  for  the  purpose  of  explanation,  nor 
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liny  intimation  that  they  were  either  misapprehended  or  were  Ial)oring  under 
misapprehension.  Nor  any  error  pointed  out  by  the  exception  ?  The  accu- 
rnry  ot  the  cliarge  in  point  of  law  is  to  be  decided  upon  consideration  of  the 
whole,  and  not  upon  a  view  of  detached  passages  or  isolated  expressions,  and 
where  an  excepting  party  imagines  a  remarl^  to  be  questionable  and  makes 
.10  effort  to  have  it  corrected  or  explained  the  court  will  not  be  inclined  to 
^iisuin  lier  objection  unless  fully  satisfied  that  the  justice  of  tlie  case  requires 
it.  Spring  Co,  v.  Edyar,  99  U.  S.  645 ;  Farkhurst  v.  Mastellar,  10  X.  W, 
Rep.  8&I:  Clark  v.  Moltjneux,  L.  R.  3  Q.  B.  Div.  235;  28  Eng.  217-223.  On 
reeuiTing  to  the  record  it  will  be  seen  that  the  defendant  Warren  Cad  well 
claimed  that  among  the  articles  which  were  taken,  a  large  number,  and  reach- 
jiijr  in  value  S700  or  i|&800,  were  his  individual  property  which  had  never  been 
Mtliject  to  the  plaintiff's  mortgage,  and  that  these  articles  were  all  identified 
mmX  fN>inteil  out  as  liis  at  the  time  of  the  seizure,  and  their  caption  forbidden, 
.uid  it  will  be  seen  also  that  this  claim  was  strongly  contested. 

There  was  no  room  in  the  case  upon  any  other  ground  for  a  recoveiy  on 
rAch  side  and  the  judge  was  very  explicit  in  his  general  charge  in  dealing  with 
tliis  feiiture  of  the  case.  He  explained  it  with  great  care  and  fullness  at  least 
twice.  In  one  place  he  said:  "This  brings  us  to  the  question  as  to  Warren 
<  ail  well's  separate  goods.  He  [referring  to  the  plaintiff]  could  have  no  right 
to  take  any,  except  the  mortgaged  goods  and  the  additions  to  keep  the  stock 
up  to  $2,3<JU;  unless  Warren  had  placed  and  mixed  his  goods  in  such  a  shape 
that  they  could  not  be  distinguished  and  separated.  This  should  be  modified 
by  the  further  remark  that  if  he  had  any  information  that  Warren  had  sepa- 
nite  goods  there  that  were  not  covered,  properly  covered,  by  tlie  mortgage,  if 
he  had  beard  anything  that  would  put  a  reasonable  man  upon  inquiry  it  would 
then  be  his  duty  to  see  to  it,  that  he  did  not  take,  it  would  be  his  duty  to  make 
examination  and  inquiry  and  to  do  the  best  he  could  to  avoid  taking  any  of 
AVarren's  goods ;  I  have  already  said  that  if  Warren  had  goods  in  that  store 
that  liad  never  been  the  goods  or  property  of  Marvin  Cad  well  (the  mortgagor) 
and  that  he,  Warren  Cadwell,  at  the  time  the  sheriff  seized  and  took  them, 
notified  him  that  they  were  his  ^Warren  Cadwell's)  goods  and  forbid  his  tak- 
ing; them,  referring  to  and  pointmg  out  each  article;  the  plaintiff  cannot  re- 
cover for  such  goods  and  that  said  Warren  Cadwell  will  be  entitled  to  recover 
fur  said  goods.  If  Warren  Cadwell  was  there  and  gave  such  notice,  pointinsr 
<'Ut  such  article,  etc.,  as  I  have  just  said,  then  the  verdict  should  be  against 
tUe  plaintiff  for  the  value  of  such  goods  with  the  interest  from  the  time  of 
taking,  as  I  have  stated." 

This  charge  tallied  perfectly  with  the  case  asserted  by  defendant  WaiTeu 
ai.d  it  does  not  seem  to  have  been  excepted  to,  at  any  rate  he  had  no  cause 
to  complain  of  it.  The  mode  in  which  it  dealt  with  this  feature  of  the  case 
ninst  have  impressed  the  jury,  and  as  we  have  seen  there  was  no  other  basis 
for  mutual  recovery.  If  the  jury  were  with  the  defendant  Warren  on  this 
hranch  of  the  case,  if  they  thought  his  claim  was  valid  they  had  nothing  to 
<io  but  follow  this  plain  instruction,  and  it  cannot  be  imagined  that  they  un- 
<ler3tood  him  when  he  said  *'  no  "  to  their  question  as  contradicting  and  over- 
ruling his  repeated  and  emphatic  instructions  on  the  subject  of  this  claim. 

The  judgment  should  be  affirmed  with  costs. 

(The  other  justices  concurred.) 
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Bryant  v,  Moorr. 
FUed  February  27, 1883. 

To  compel  the  pnyment  of  so  much  of  the  sam  claimed  hy  relator  as  is  admitted  to  be  doe,  a  mamia- 
mtu  may  issue,  hot  as  to  the  balance  the  application  most  be  dismissed,  wlthoat  prejudice  to  any  uiber 
proceedings  which  may  be  advised  concerning  it. 

Mandamus, 

Thomas  W.  Browne  and  Edward  CahilU  for  relator.  Moore  &  Moore,  for 
respondent. 

Graves,  C.  J.  The  relator  alleges  in  his  petition  that  the  respondeat  holds 
$882.50  "  or  thereabouts  "  belonging  to  relator's  district  and  that  $742.55  of 
it  was  raised  by  tax  levied  on  the  property  of  the  tax-payers  of  the  distinct. 
and  8159.96  or  about  that  amount  was  received  as  primary  school  money. 
That  an  order  or  waiTant  drawn  on  the  respondent  by  the  director  for  the 
payment  to  relator  of  all  money  in  respondent's  liands  raised  for  district  pur- 
poses and  belonging  to  said  district,  and  countersigned  by  the  moderator,  was 
presented  by  relator  to  the  respondent  and  that  the  respondent  refused  \m- 
ment.  In  answer  to  the  matters  of  the  petition  the  respondent  admits  that 
he  holds  money  of  the  district,  and  specifies  S128  as  being  the  sum  of  primary 
school  money  so  held  **  as  near  as  can  be  determined."  He  admits  having  on 
hand  the  further  sum  of  8604  collected  from  the  tax-payers.  But  he  says  the 
Leland  Iron  Company  assert  that  about  8475  of  this  money  was  wrongfully 
and  illegally  collected  by  respondent  from  such  company,  and  that  it  has 
commenced  a  suit  in  Wayne  county  against  him  for  its  restitution  and  that 
the  suit  is  still  pending.  He  denies  that  the  amount  in  his  hands  exceeds 
these  sums,  and  avers  that  the  order  or  warrant  which  was  presente<l  to  him 
was  not  legal  or  sufficient,  but  he  neither  points  out  any  defect  nor  intimates 
the  nature  of  the  objection. 

The  case  is  brought  to  hearing  on  these  papers  and  it  becomes  necessary  to 
dispose  of  it. 

According  to  his  own  admissions  the  respondent  holds  at  least  8257  of  the 
money  of  the  district  which  he  should  have  accounted  for.  So  far  as  appe^ars 
he  withheld  it  without  a  particle  of  right  or  justice.  He  was  not  called  on 
for  any  precise  sum,  and  if  he  had  any  ground  for  keeping  back  other  money 
it  was  no  excuse  for  detaining  this.  He  should  have  paid  it  or  at  least  of- 
fered to  pay  it  on  the  order.  In  regard  to  the  residue  of  relator's  claim  it  i> 
(nident  the  case  prasented  by  the  papers  is  too  ambiguous  in  fact  and  princi 
pie  to  permit  any  definite  opinion  either  as  respects  the  amount  or  as  respects 
the  more  general  question  of  the  right  of  relator  to  this  remedy.  For  the 
sum  of  8257  the  respondent  is  manifestly  liable  in  this  proceeding,  and  if 
necessary  the  relator  will  have  the  aid  of  the  writ  to  compel  the  payment  on 
the  order. 

As  to  the  other  position  of  the  claim,  be  it  more  or  less,  the  application 
must  be  dismissed,  but  without  prejudice  to  any  other  proceeflings  which 
may  be  advised  concerning  it. 

The  relator  will  recover  his  costs  of  thia  motion. 

(The  other  justices  concurred.) 
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DiETZ  V.  Frazip:r, 
Filed  February  27,  1883. 

Certiorari  to  drain  commissioner. 

Huntington  &  Hetuleison,  for  plaintifT  in  certioraH,  J,  A,  Smithy  for  de- 
fendant in  oertioiari. 

ilAKSTON,  J.  This  case  is  governed  by  Tucker  v.  Parker^  14  K.  W.  Rep. 
676.    The  writ  will  be  quashed. 

(The  other  justices  concurred.) 


People  v.  Mead. 
Filetl  February  27,  1883. 

A  witness  eiinnot  pnt  error  into  a  caiie  by  nn  nniinthonKed  romnrk,  neither  cnlled  oat  by  a  qnes- 
tkMi  nor  sanctioned  by  the  court ;  bat  where  what  he  says  improperly  is,  by  order  of  the  coart,  imme. 
diately  itncken  oat,  no  error  is  committed. 

Altboogh  an  ftceased  party,  who  Is  of  good  reputation,  is  entitled  to  the  benefit  of  it  in  all  cases,  an 
liKtraction  to  the  Jary  that  if  the  evidence  was  eonrlnclng  beyond  a  reasonable  doabt,  it  was  their 
solemn  daty  to  coorlct  notwithstanding  the  good  repntntlon,  is  not  error. 

The  evidence  admitted  nnder  objection  tended  to  connect  the  accused  with  the  commission  of  the 
crime  charged,  and  was  properly  allowed  to  go  to  the  jury. 

Error  to  Shiawassee. 

/.  /.  Van  Riper,  for  plaintiff.     G,  R.  Lyon,  for  defendant  and  appellant. 

CooLEY,  J.  The  respondent  stands  convicted  of  feloniously  breaking  into 
the  house  of  one  Gregory,  and  committing  a  larceny  therein.  The  house  was 
a  farm-house  in  the  country,  and  it  was  shown  that  several  houses  in  the 
neighborhood  were  broken  open  the  same  night.  At  the  house  of  one  Mitchell 
a  plate  of  butter  was  taken.  The  wife  of  Gregory,  who  was  in  bed  when  tlie 
burglary  was  committed,  testified  on  the  trial  that  she  saw  the  burglar  with 
sufficient  distinctness  to  enable  her  to  recognize  him  afterwards,  and  that 
two  days  thereafter  when  in  company  with  her  husband  she  saw  the  respond- 
ent and  told  her  husband  she  believed  him  to  be  the  man.  The  husband 
was  subsequently  sworn,  and  after  calling  his  attention  to  this  subsequent 
occasion,  he  was  asked,  whetlier  his  wife  tlieu  recognized  any  person  i\s  the 
pexson  she  saw  that  night.  He  answered  in  the  affirmative,  and  was  then 
further  asked  whether  she  recognized  the  respondent  as  the  man.  This  was 
objected  to,  but  the  court  ruled  that  it  was  proper  to  show  that  the  fact  of 
recognition  was  comiuunicated  to  her  husband,  without  stating  what  she 
said.  The  question  was  then  put  in  this  form :  Did  she  recognize  anybody  ? 
This  was  objected  to,  but  allowed,  and  the  witness  answered,  she  did.  The 
further  question  was  then  asked:  Whom  did  she  recognize?  And  the  answer 
ffiven  was:  This  defendant;  she  recognized  him  as  being  the  man  that  was 
inher  bed-room  on  the  first  of  November,  the  time  of  the  burglary.  I  told 
her  to  be  sure,  and  she  says,  I  am  sure. 

It  will  be  observed  that  in  this  the  witness  went  altogether  beyond  tlie 
question,  and  beyond  any  permission  that  could  be  implied  from  the  ruling 
«>f  the  judge.  The  question  was  simple:  Whom  did  she  recognize?  It  was 
also  proper  enough  to  put  it,  as  introductory  to  what  the  witness  himself  had 
to  say  respecting  his  own  subsequent  investigations.  But  the  witness,  not 
content  with  giving  a  simple  answer  to  it,  added  what  in  effect  was  a  state- 
ment that  his  wife  told  him  she  recognized  the  respondent  as  the  burg- 
lar. The  statement  was  hearsay,  and  it  was  likely  to  be  exceedingly  mis- 
chievous, for  much  depended  in  the  case  upon  this  recognition,     hut  the 
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judge  immediately,  without  waiting  for  any  objection,  ordered  what  was  said 
beyond  the  simple  answer  to  the  question  to  be  stricken  out.  It  is  said  on 
behalf  of  the  respondent  that  this  did  not  undo  the  mischief:  the  stiitement 
had  gone  to  the  jury  and  would  leave  its  efifect,  whatever  ruling  the  judge 
might  make  on  the  .subject.  This  may  be  true;  and  so  may  any  unwarranted 
remark  made  by  a  stranger  in  the  presence  of  the  jury  or  of  any  of  them  have 
an  injurious  effect.  But  the  conviction  is  to  be  tested  in  this  court  by  the 
rulings  of  the  judge;  and  if  no  errors  are  pointed  out  in  them,  it  must  stand. 
A  witness  cannot  put  en*or  into  a  case  by  an  unauthorized  remark,  neither 
called  out  by  a  question  nor  sanctioned  by  the  judge;  and  if  what  he  does  or 
says  improperly  is  likely  to  do  much  mischief,  it  is  presumed  the  judge  will 
apply  the  proper  corrective  in  his  instructions  if  requested  to  do  so.  In  this 
case  he  applied  it  on  the  instant,  so  far  as  ruling  out  the  improper  statement 
could  do  so;  and  no  doubt  he  would  have  given  specific  caution  to  the  jury 
if  requested.  But  it  is  clear  that  such  fault  as  there  was  in  the  case  was  that 
of  the  witness;  the  rulings  of  the  judge  were  correct. 

The  prosecution  was  also  allowed  to  give  evidence  that  on  the  next  day 
after  the  burglary  the  respondent  picked  up  near  the  road  fence  the  plate  on 
which  the  butter  had  been  carried  off  from  Mitchell's,  claiming  to  hav.e  just 
found  it  thera  It  is  objected  that  this  evidence,  if  of  any  force  at  all,  cdtild 
only  have  tended  to  connect  the  respondent  with  the  burglary  at  MitchelFs,  or 
at  least  to  have  raised  a  suspicion  that  he  was  concerned  in  it.  The  prosecu- 
tion concede  that  if  it  had  no  tendency  to  connect  the  respondent  with  the 
particular  offense  for  which  he  was  on  trial,  it  should  not  have  been  received : 
but  their  theory  of  the  case  was  that  tlie  several  burglaries  were  all  substan- 
tially one  transaction,  and  whatever  tended  to  show  participation  in  one,  was 
evidence  of  participation  in  all.  We  agree  in  this  view.  The  proof  was  not 
given  to  show  a  different  and  distinct  felony,  but  as  tending  to  proVe  the  very 
felony  then  under  investigation;  and  its  tendency  to  that  end  was  for  the 
jury. 

The  prosecution  gave  evidence  also  of  certain  tracks  discovered  the  morning 
nfter  the  fire,  and  which  were  supposed  to  be  those  of  tlie  guilty  party.  A 
rubber  shoe  was  produced,  and  when  the  respondent  took  the  stand  in  his 
own  behalf  he  was  asked  to  try  it  on,  which  he  did  without  objet^tion.  Aft^r 
he  took  it  off  he  was  asked  to  measure  it.  This  his  counsel  objected  to  but 
the  objection  was  overruled,  and  he  made  the  measurement  and  stated  the 
result.  Had  there  been  any  objection  to  the  respondent  trying  on  the  shoe, 
the  court  would  have  had  no  authority  to  require  it,  and  even  the  simple  matt^ 
of  tlie  measurement  the  respondent  might  have  declined  had  he  seen  lit.  But 
it  is  to  be  observed  that  the  only  matter  objected  to  was  the  simple  measure- 
ment of  a  shoe,  which  any  one  might  have  mjide  as  well,  and  which  derived 
no  significance  from  having  been  done  by  the  respondent  himself.  Its  bein.? 
done  by  himself  rather  than  by  another  could  not  harm  him,  and  the  eiTor  of 
the  court  in  overruling  the  objection  of  his  counsel  was  withotit  legal  injury. 

The  respondent  proved  by  his  neighbors  his  previous  good  character  aiid 
reputation.    Upon  this  the  trial  judge  instructed  the  jury  as  follows: 

'*  This  testimony  or  quality  of  testimony  in  a  criminal  case  is  of  great  con- 
sequence and  importance,  both  to  the  people  and  the  accused.  To  the  ac- 
cused it  is  of  the  greatest  value,  and  in  cases  of  doubt  growing  out  of  the  con- 
rtict  of  testimony,  when  you  are  not  satisfied  beyond  a  reasonable  doubt  of 
his  guilt,  is  entitled  to  weight  by  the  jury  before  whom  the  case  is  trieci. 
This  kind  of  evidence  is  admitted  on  the  ground  of  the  improbability  that  one 
who  has  always  before  borne  a  good  character  during  life  should  suddenly 
c^ist  it  away  by  the  perpetration  of  great  crimes.  The  law  is  not  so  foolish 
as  to  ignore  the  daily  lessons  of  life,  but  recognizes  the  fact  that  character  is 
as  much  a  temple  of  human  building  as  is  the  most  splendid  triumpli  of 
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arcliitecture,  art,  and  labor.  It  recognizes  in  each  day  of  life  a  block  of  clean,, 
snliil  material,  which  after  years  of  contest  and  toil,  notwithstanding  all  the 
dross  and  dust  that  gather  around  it,  still  remains  fair  and  strong  and 
unsullied,  until,  according  to  the  length  of  the  life  of  the  human  artificers, 
these  blocks  stand  as  firui  columns  in  tlie  temple  of  his  life;  and  the  law  has 
said  that  in  the  day  of  trouble  and  trial  the  man  who  has  so  builded  shall  not 
liavebuilded  In  vain;  that  he  may  invoke  it  for  his  protection;  and  this  i» 
right  and  just.  Circumstances  of  guilt  may  even  gather  around  the  innocent ; 
thpy  may  press  him  with  urgent  force;  but  in  such  a  situation  he  may  invoke 
his  good  character;  in  other  words,  appeal  to  his  good  character.  In  doubt- 
ful cases  too  much  consideration  and  importance  cannot  be  attaclied  to  this 
kind  of  evidence.  As  was  said  by  a  distinguished  jurist  of  tlie  state  of  New 
Y«>rk:  *  When  a  party  is  charged  with  a  crime,  or  any  other  act  involving 
nu)ral  turpitude,  wliich  is  endeavored  to  be  fastened  upon  him  by  circumstan- 
tial evidence,  or  by  the  testimony  of  doubtful  witnesses,  he  may  introduce 
I)r(>of  of  his  former  good  character  for  honesty  and  integrity  to  rebut  tlie  pre- 
sumption of  guilt  arising  from  such  evidence,  which  it  may  be  impossil)le  for 
him  to  contradict  or  explain;  but  if  the  case  is  not  doubtful,  if  the  testimony 
<;arries  conviction  of  the  truth  of  guilt  beyond  a  reasonable  doubt  to  the  minds 
of  the  jury,  if  it  becomes  evidence  convincing  and  satisfying  the  mind  and  the 
consciences  of  the  jury  of  the  truth  of  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt,  then  character,  however  grand  and  noble  in  the  past,  must 
j^ive  way  to  the  inevitable  results  of  crime,  for  crime  is  a  maelstrom  which 
washes  out  and  makes  blank  the  past  history,  burying  it  in  oblivion.* 

"  However  good  a  man's  character  may  have  been  in  the  past,  if  the  proof 
i.H  clear  and  convincing  it  would  be  the  duty — that  is,  convincing  of  guilt — it 
would  he  the  duty  of  the  jury  to  say  so.  Good  character  helps  where  the 
priK)f  is  doubtful  or  uncertain,  or  when  there  is  reasonable  doubt  of  the  guilt 
of  the  party;  but  when  this  does  not  exist  it  becomes  the  solemn  duty  of  the 
jury  to  say,  if  they  believe  it,  the  word  *  guilty.*  *' 

Xojust  exception  can  be  taken  to  this  instruction.  We  agree  with  conn- 
.sel  for  the  respondent  that  an  accused  party  who  is  of  good  reputation  is  en- 
titleil  to  the  benefit  of  it  in  all  cases.  People  v.  Gar  butt,  17  Mich.  9;  Remsen 
v.  Pe^yple,  43  N.  Y.  6;  Stonery,  People,  56  N.  Y.  515;  State  v.  Patterson,  45 
Vt,  308;  Williams  v.  State,  52  Ala.  41;  Harnngton  v.  State,  19  Ohio  St.  269; 
^ilcm  V.  State,  22  Ohio  St.  90;  State  v.  Henry,  5  Jones,  (N.  C.)  66:  KeMler  v. 
stf/te,  54  Ind.  400."  But  the  trial  judge  gave  no  instruction  to  the  contrary  of 
this;  he  merely  told  the  jury  that  if  the  evidence  was  convincing  beyond  a 
reasonable  doubt,  it  was  their  solemn  duty  to  convict  notwithstanding  the 
good  reputation.    This  was  correct. 

No  othei*  exceptions  require  notice  and  the  conviction  must  be  affirmed. 

(The  other  justices  concurred.) 
V.15— 7  (no.  li) 
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People  v,  Pearsall. 
Filed  February  27,  1883. 

As  the  first  part  of  the  infitrnction  in  thU  case,  as  to  the  defease  of  aim  set  ap  by  the  accused,  wa^ 
ralslo;idiiig,  aad  it  is  not  certnln  that  sach  portion  was  safflciently  qualifted  by  the  last  part  of  the 
instruction,  it  mast  be  considaied  erroneous. 

It  in  not  proper  to  Isolate  the  testimony  for  the  defense,  and,  been  use  it  is  not  consistent  with  tlio 
evidence  for  the  people,  instruct  the  jury  that  they  shonld  wei^h  it  with  the  other  testimony  to  see 
whether  the  defendant's  witnesses  may  not  have  been  mistaken,  as  the  jory  would  naturally  infer  tliat 
the  testimony  thus  pointed  out  was  suspicions,  and  that  the  people's  evidence  was  worthy  of  bein^ 
used,  and  might  be  used,  as  a  standard  by  which  to  test  the  truth  of  that  given  on  the  part  of  the  de- 
fense. 

Exceptions  from  Kent. 

/.  /.  Van  Riper,  for  plaintiff.    E,  S.  Eggleston^  for  defendant. 

Graves,  C.  J.  Tliis  case  comes  up  on  exceptions  before  judgment.  The 
findings  made  by  the  circuit  judge  on  the  motion  for  a  new  trial  jue  out  of 
place  here.  We  can  do  nothing  with  them.  The  refusal  to  permit  the  de- 
fendant to  testify  what  was  sworn  to  by  the  witness  Albee  on  the  examina- 
tion concerning  the  means  for  identifying  the  defendant  is  of  no  importance. 
The  ruling  effected  nothing.  The  inquiry  which  was  rejected  was  immedi- 
ately followed  by  another  of  the  same  import  and  defendant's  counsel  was  al- 
lowed to  pursue  the  subject  as  fully  as  he  wisl^ed.  The  case  for  the  people 
was  that  the  theft  was  committed  by  the  defendant  and  one  Kost  jointly,  and 
the  defendant  adduced  testimony  tending  to  show  that  he  was  not  with  Kost. 
but  was  at  another  place  at  the  time.  On  this  subject  the  judge  charged  as 
follows; 

**The  defense  insists  and  have  given  evidence  tending  to  show  that  the 
respondent  was  not  in  the  company  of  the  witness  Kost  on  the  occasion 
in  question,  and  was  not  concerned  in  the  commission  of  the  offense,  if  any 
offense  was  committed.  The  testimony  offered  for  that  purpose  is — First,  the 
testimony  of  the  respondent  himself,  who  denies  the  charge  in  toto;  and,  ser- 
ond.  an  alibi  which  consists  in  proving  that  at  the  time  the  respondent  is  al-  - 
leged  to  have  been  in  the  company  with  Kost,  he  was  elsewhere,  and  hence 
could  not  have  committed  the  offense.  This  defense  if  made  out  constitutes  a 
perfect  defense,  but  as  it  is  in  conflict  with  the  direct  proof  offered  by  the 
prosecution  you  should  weigh  such  testimony  in  connection  with  the  other 
testimony  in  the  case,  and  determine  whether  the  witnesses  are  correct  in  their 
statements  as  to  dates,  or  whether  in  view  of  all  the  testimony  you  are  able 
to  say  that  they  are  mistaken. 

**  If,  however,  the  defense  of  an  alibi  is  made  out  you  are  to  treat  it  as  con- 
clusive of  the  innocence  of  the  respondent  and  acquit  him. 

*'  You  must  be  satisfied  of  the  guilt  of  the  respondent  by  the  proofs  of  the 
case  beyond  a  reasonable  doubt ;  the  law  presumes  him  innocent  until  he  is 
proven  guilty." 

The  judge  then  ga^e  an  exposition  of  the  term  "reasonable  doubt,*'  to 
which  no  exception  was  taken,  and  commented  on  the  course  to  be  observe  I 
in  estimating  the  testimony  of  Kost,  the  alleged  accomplice,  and  followed  with 
this  observation:  **  You  are  to  consider  the  whole  case  upon  all  the  testimony, 
the  testimony  of  the  prosecution  as  met  or  explained  by  that  of  the  defense, 
and  determine  whether  you  are  able  to  say  from  such  testimony  that  there  is 
no  reasonable  doubt  that  the  respondent  is  guilty  as  charged." 

Two  objections  are  preferred  against  the  charge: 

1.  That  it  conveyed  the  idea  that  absenceof  the  defendant  from  the  theater 
of  the  crime  was  something  that  must  be  affirmatively  made  out  by  the  de- 
fense and  that  a  reasonable  doubt  of  his  presence  would  not  warrant  an  ac- 
quittal. 
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The  case  in  this  aspect  of  it  bears  considerable  resemblance  to  Sullivan  v. 
People^  31  Mich.  1.  In  that  case  tlie  portion  of  the  charge  relating  to  the  de- 
fense of  a/t6t  was  misleading;  but  the  court  concluded  that  a  later  portion 
was  sufficient  to  correct  any  misconception  which  might  have  resulted  with- 
out it.  This  case  presents  a  similar  question  of  construction.  Conceding  as 
I  think  we  should  that  the  portion  of  this  charge  first  quoted  would  if  not 
qualified  be  open  to  the  objection  urged  against  it,  it  remains  to  see  whether 
the  subsequent  instruction  above  quoted  must  be  deemed  to  have  removed 
tlie  difficulty  and  to  have  left  the  jury  with  proper  impressions  on  the  sub- 
ject. In  Sullivan's  case  both  portions  of  the  charge  were  more  pointed  and 
aer'isive,  and  the  character  of  the  expressions  would  lead  one  to  feel  more 
certain  in  that  case  than  in  this  that  the  second  statement  was  understood 
by  the  jury  as  qualifying  the  first, 

'  Upon  the  whole  if  the  result  here  depended  on  it  I  should  hesitate  to  say 
that  the  jury  could  not  have  been  misled. 

2.  Tlie  second  objection  is  that  it  was  a  misdirection  to  pick  out  the  testi- 
mony submitted  by  the  defense  to  show  that  the  defendant  was  not  present 
and  could  not  have  participated  in  the  offense,  and  to  instruct  the  jury  to  sub- 
ject it  to  the  test  specified.  I  think  this  point  is  well  taken.  The  charge 
isolated  this  testimony  for  the  defense,  and  because  it  was  not  consistent 
with  the  evidence  for  the  people  the  jury  were  told  that  they  should  weigh  it 
with  the  other  testimony  to  see  whether  the  defendant's  witnesses  were  not 
mistaken.  This  discrimination  and  the  ground  of  it  were  disparaging,  and  it 
was  a  natural  inference  that  the  circuit  judge  regarded  the  testimony  thus 
pointed  out  as  suspicious.  But  this  is  not  all.  The  charge  was  an  indirect 
but  evident  instruction  that  the  people's  evidence  was  worthy  of  being  used 
and  might  be  used  as  a  standard  by  which  to  test  the  truth  of  that  given  on 
this  subject  on  the  part  of  the  defense.  For  this  reason  I  think  the  conviction 
should  be  reversed  and  the  court  advised  to  give  the  defendant  a  new  trial. 

AIAR.STON,  J.  While  it  may  not  be  entirely  clear  that  the  circuit  judge  in- 
tended this  charge  to  have  the  effect  given  it,  yet  the  jury  may  have  taken  a 
somewhat  similar  view  and  been  mislead  thereby,  and  as  in  a  criminal  case 
the  respondent  should  have  the  benefit  of  the  doubt,  I  concur  in  the  couclu- 
sioa  arrived  at  by  the  chief  justice. 

CooLEY,  J.,  concurred. 


People  f>.  Gale. 
Filed  February  27,  1883. 

When  the  record  fails  to  «how  thnt  a  qaeation  was  open  to  objection,  an  exception  thereto  will  not 
be  considered,  especially  when  the  answer  is  of  no  consequence. 

Where  rertaln  genuine  signatures  of  a  person  who«<e  name  a  defendant  was  accused  of  fori^lng  were 
sabmitted  without  objection  to  the  jury  thnt  they  might  compare  them  With  the  alleged  forgery,  an 
Instrnctlon  by  the  court  in  substance  thnt  they  were  expected  to  apply  their  own  judgment  to  ascer* 
tain  the  evidentiary  efltect  of  a  comparison  of  tlie  signntures,  and  not  entirely  rely  on  the  testimony 
wk<ch  experts  h:id  given,  cannot  be  considered  erroneous. 

An  Attempt  to  get  a  review  by  means  of  a  finding  by  the  trial  judge  on  overruling  a  motion  for  a 
new  trial  as  though  there  were  a  special  verdict,  Is  without  precedent  and  wholly  unwarranted. 

Exceptions  from  superior  court,  Grand  Rapids. 
/.  /.  Van  Riper,  for  plaintiff.     Samuel  J).  Clay,  for  defendant. 
Graves,  C.  J.     The  defendant  was  convictal  of  the  crime  of  forgery,  and 
having  alleged  exceptions  and  no  judgment  having  been  given  he  asks  to  have 
the  verdict  set  aside  and  a  new  trial  granted.    He  was  sworn  as  a  witness  in 
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his  own  beli;ilf,  and  on  cross-examination  tho  prosecuting^  attorney  was  allowtnl 
to  ask  U  in  if  he  did  not  know  as  matter  of  fact  that  a  certain  information  to 
which  he  had  pleaded  was  based  on  the  com{)hiint  of  A.  T.  White.  His  coun- 
sel excepted  to  the  ruling,  and  the  defendant  replied  that  he  could  not  answer; 
and  further,  that  he  never  saw  the  complaint.  Tlie  record  fails  to  show  that 
the  question  wjis  open  to  exception.  People  v.  Cammins,  47  Mich.  334 ;  fS. 
0.  11  N.  W.  Rep.  184;]  Drist^oll  v.  People,  Id.  413;  [S.  C.  11  X.  W.  Uep.  221.] 
And  moreover  the  reply  given  tends  to  show  that  what  was  elicited  was  or 
no  consequence. 

Certain  genuine  signatures  of  the  person  whose  name  the  defendant  was 
accused  of  forging  were  submitted  without  objection  that  the  jury  might 
compare  them  with  the  jiUegetl  forgery;  and  in  charging  the  jury  the  trial 
judge  informed  them  in  substance  that  tlic^y  were  expected  to  apply  their  own 
judgments  to  ascertain  the  evidentiary  effect  of  a  comparison  of  the  signa- 
tures and  not  entirely  rely  on  the  testimony  which  experts  had  given  on  it. 
The  charge  was  not  in  these  terms,  but  such  seems  to  have  been  its  meaning. 

Tho  case  raises  no  question  concerning  the  submission  of  the  papers.  On 
the  contrary  it  appears  that  they  were  introduced  without  objection  and  with 
the  understanding  that  the  jury  sliould  "consider"  them.  The  signatures 
were  therefore  before  them  as  evidence  jind  they  had  heard  tlie  experts  and 
surely  they  were  entitled  to  use  their  own  faculties  in  instituting  a  com])ari- 
son  and  in  reaching  an  opinion.  Whatever  facts  had  been  put  in  evidence 
and  from  whatever  source,  were  present  to  afford  such  light  and  such  assist- 
ance as  in  the  judgment  of  the  jury  they  were  fitted  to  alTord.  IJut  the  pro- 
cess of  investigation  by  inspection  and  comparison  and  tlie  attainments  of  a 
satisfactory  conclusion  required  the  application  of  personal  intelligence,  no 
matter  how  mucli  light  and  assistance  proceeded  from  extrin  ic  soun  e  •.  And 
the  instruction  to  the  jury  suggested  notliing  beyond  their  province  under  tlie 
circumstances  j)resented.  ViuUm  v.  Peck,  14  Mich.  2S7;  Chrht  v.  State,  21 
Ala.  137;  Moore  v.  U,  S,  91  U.  S.  270.  The  question  is  not  ruled  bv  tlie 
Foster  Case,  34  Mich.  21. 

The  attempt  to  get  a  review  by  means  of  a  finding  by  thfe  trial  judge  on 
overruling  a  motion  for  a  new  trial,  as  though  there  were  a  special  verdict,  is 
without  precedent  and  wholly  unwarranteil.  The  case  calls  for  nothing  fur- 
ther. 

Tlie  exceptions  are  overruled,  and  the  court  is  advised  to  proceed  to  judg- 
ment. 

(The  other  justices  concurred.) 
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People  v,  Howahd. 
Filed  Februai7  27,  1883. 

This  coort  \«>ill  not  Attempt  to  weigh  the  evidence  and  any  whetlicr  the  Jury  on.crht  or  not  to  hnvc 
cons'dered  it  safilcient  to  sustain  a  criminal  charge;  bnt  if  there  is  a  total  want  of  evidence  upon  uny 
•fsential  point,  then  U  becomes  a  clear  duty  to  sustain  Ihe  exception  taken  to  tiie  verdict. 

Upon  an  examination  of  the  evidence  In  this  case,  held,  that  the  evidence  does  tend  to  establish  the 
cb:iree  that  defendant  was  acting  as  the  agent  of  an  insurance  company  that  hud  not  complied  w*th 
the  laws  of  the  state,  and  was  liable. 

An  entire  charge  as  Kiven  must  be  examined  when  excepted  to.  Its  correctness  cannot  be  tested 
by  taking  parts  thereof. 

Foreign  insurance  companies,  however  formed  or  created,  associations,  corporation  «i.  partnership)*, 
or  individuals,  cannot,  directly  or  indirectly,  take  any  fire  risks  or  transact  any  busines<t  within  this 
.nate  onles!^  authorized  so  to  do  by  section  'Zi  of  the  act  oC  ldG9;  and  where  a  compMny  h:is  net  <-om. 
pliel  with  this  section  Us  agenis  who  attempt  to  repi-eseut  it  or  aid  in  evading  tlio  laws  are  liable  to 
pro<«cntion  under  act  148,  Laws  1881. 

Exceptions  from  Kent. 

J.  J.  Van  Riper,  for  the  people.  T,  J,  G'Brieiu  for  defendant  find  appel- 
lant. 

Marston,  J.  This  case  comes  up  on  exceptions  after  verdict  and  l^eforo 
judj^ment.  The  prosecution  was  commenced  for  an  alleged  violation  of  a<'t 
148  of  the  Seijsion  Laws  of  1881,  p.  140,  being  entitled  *'Au  act  to  prevent  tlie 
soliciting  or  issuing  of  unauthorized  fire  or  inland  marine  insurance  policies 
in  this  state." 

The  lirst  count  in  the  information  charges  the  respondent  with  being  an 
agent  and  solicitor  of  the  Western  Manufacturers'  Insurance  Company  of  C1ii- 
oago,  Illinois,  and  that  he  did,  as  such  agent  and  solicitor,  unlawfully  tran.s- 
act  and  solicit  business  within  the  state  of  Michigan  for  said  company,  and 
did  unlawfully  solicit  and  take  the  application  of  William  Harrison — tlie  said 
company  not  having  procured  authority  according  to  the  laws  of  this  state. 
The  second  count  chargeii  the  respondent  with  procuring  insurance,  and  the 
t^iird  with  unlawfully  taking  the  application  of  Harrison  &  Co.  Counsel  for 
respondent  admit  it  was  proved  that  the  insurance  company  referred  to  was 
and  is  a  mutual  insurance  company,  having  no  shares  of  capital  stock;  that  it 
was  incorporated  by  special  charter  granted  by  the  general  as.sembly  of  the 
state  of  Illinois;  that  neither  the  respondent  nor  the  company  had  procured 
or  received  the  certificate  of  authority  required  by  said  act  of  1881.  The  sev- 
eral qaestions  raised  in  the  brief  of  counsel  for  respondent  will  be  considered 
in  their  order. 

1.  It  was  not  proved  that  the  company  was,  when  that  policy  was  issued, 
or  ever  had  been,  doing  business  in  the  state  of  Michigan,  nor  that  it  had  ever 
or  in  any  way  or  manner  transacted  or  solicited  business  within  the  state  of 
Michigan,  and  that  the  evidence  did  not  sustain  the  charge  made  against  re- 
si>ondent  in  either  of  the  counts  in  the  information.  The  first  part  of  the 
above  proposition  we  may,  for  the  purpose  of  the  present  case,  fully  admit; 
jet  we  do  not  see,  nor  has  any  attempt  been  made  by  counsel  to  point  out, 
what  favorable  result  to  the  respondent  can  follow  therefrom.  Should  the 
company  hereafter  make  an  application  for  leave  to  do  business  in  this  state. 
if  such  leave  could  be  granted  at  all,  then  under  other  provisions  of  the  statute 
the  above  question  might  become  material.  As  to  whether  the  evidence  in- 
troduced was  sufficient  to  sustain  the  charge  made,  we  need  but  say  that  if 
there  was  evidence  tending  to  sustain  the  charge  made  in  either  of  the  counts. 
then  this  court  will  not  attempt  to  weigh  the  same  and  say  whetlier  the  jury 
ought  or  not  to  have  considered  it  sufiicient.  In  testing  this  question  we  are 
not  required  to  take  that  which  respondent  relies  upon  and  that  which  would 
tend  against  him,  and  from  a  comparison  thereof  determine  which  was  the 
stronger  and  better,  or,  deducting  the  one  from  the  other,  say  what  if  anything 
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was  left.  This  woiiltl  be  but  a  weighing  of  the  evidence  and  wiis  entirely 
within  the  province  of  the  jury.  Nor  are  we  to  take  the  evidence  in  the 
order,  question  and  answer,  in  which  it  was  given,  but  finding  it  where  wo 
may,  and  putting  wh.it  was  most  favorable  to  the  prosecution  together,  and 
discarding  all  other,  can  this  court  say  it  fairly  tended  to  establish  the  cliarge 
made?  If  so,  then  the  verdict  of  the  jury  in  this  co^rt  must  be  considered  as 
final.  If,  however,  we  find  a  total  want  of  evidence  upon  any  essential  point, 
then  it  becomes  a  clear  duty  to  sustain  the  exceptions  taken. 

We  might  content  ourselves  with  saying  that  the  evidence  did,  in  our 
opinion,  tend  to  establish  the  charge,  but  owing  to  the  importance  of  this 
case  we  will  quote  some  portions  of  tlie  evidence  bearing  upon  this  question. 
It  is  not  clear  from  the  evidence  from  what  source  the  printed  blank  form  of 
application  was  obtained  by  Harrison ;  it  would  seem  to  have  been  one  in  gen- 
eral use,  not  issued  by  tliis  company.  Mr.  Harrison,  the  person  to  whom  the 
policy  of  insurance  was  issued,  examined  and  testified  as  follows: 

Qtiestion,  Do  you  know  Mr.  Howard,  the  defendant ?  Answer,  I  do;  yes, 
sir.  ©.  How  long  have  you  known  him?  A,  Well,  I  think  about  the  first 
acquaintance  I  had  with  Mr.  Howard  was  last  January.  I  saw  him  before 
that.  Q.  What  was  his  business  with  you  last  January?  A,  Well,  as  near 
as  I  can  remember,  he  filled  out  a  blank  application.  Q.  What  was  the  ap- 
plication? A.  An  appliciition  for  insurance,  y.  Whether  or  not  upon  that 
application  any  insurance  was  effected?  A,  It  was.  (The  policy  in  question 
from  this  company.)  Q,  Where  did  that  conversation  occur?  A,  At  my 
oftice.  Q,  Well,  tell  us  what  was  said  ?  A,  Well,  I  could  hardly  tell  what  was 
said.  The  leading  points,  perhaps,  were  that  I  asked  Mr.  Howard  the  niotle 
of  operation  of  the  company  represented.  Q.  What  companies  did  he  repre- 
sent? A,  This  one  company  there.  Q.  What  was  it?  A.  The  AVestem 
Manufacturers*  Mutual.  Q,  Go  ahead.  A,  Mr.  Howard  answered  my  ques- 
tions. I  cannot  remember  what  these  questions  were.  Q,  What  was  your 
question,  the  substance  of  it?  A,  Well,  I  was  very  much  interested  in  tlu» 
protection  that  that  company  gave  to  the  insurer,  and  the  amount  it  cost  to 
insure.  Q,  What  did  he  say  «as  to  the  amount  it  cost  to  insure  ?  A.  About  one- 
half  per  cent.  That  application  was  filled  out,  as  near  as  I  can  recoUect/at 
that  time  in  January  when  Mr.  Howard  was  in  my  office.  Q.  You  say  that 
this  policy  was  issued  to  you  in  pursuance  of  that  application  ?  A.  Yes,  sir. 
Q.  Do  you  recollect  what  became  of  the  application  after  it  was  signed?  A^ 
My  recollection  is  it  was  handed  to  Mr.  Howard.  Q,  Was  it  for  insurance  in 
this  same  company.  A,  Yes,  sir.  Q.  And  this  (policy)  you  received  by  mail 
shortly  afterwards?  A,  Yes,  sir.  Q.  Did  you  give  any  premium  note?  A. 
Yes,  sir.  Q.  When  was  this  given?  A.  That  was  given  at  the  time  of  the 
application.  Q,  You  signed  it  at  the  time  you  made  the  applications?  A, 
Yes,  sir.  Q,  And  they  drew  on  you  for  the  cash  premiums?  A.  For  the  cash 
premium ;  yes,  sir. 

Section  23  of  the  act  of  1869,  (1  Comp.  Laws,  §  2987,)  which  requires  for- 
eign companies  to  do  certain  acts,  appoint  agents,  obtain  authority,  etc.,  de- 
fines whom  the  term  "  agent "  shall  include,  as  follows :  **  The  term  *  agent '  or 
'agents,'  used  in  this  section, shall  include  any  acknowledged  agent,  surveyor, 
broker  or  any  other  person  or  persons  who  shall  in  any  manner  aid  in  trans- 
acting the  insurance  business  of  any  insurance  company  not  incorporateti  by 
the  laws  of  this  state." 

In  view  of  this  provision,  and  of  section  1  of  act  148  of  the  Laws  of  1881. 
we  have  no  doubt  whatever  but  that  the  evidence  quoted  did  tend  to  estal>- 
lish  the  charge  made. 

Howard  was  not  and  had  not  been  employed  by  Harrison  as  a  clerk  or  oth- 
erwise, and  they  had  not  even  a  previous  acquaintance.  Howard  went  to 
Harrison's  office  in  January,  1882.  representing  the  Western  Manufacturers' 
Insurance  Company  of  Chicago.     The  conversation  then  had  between  these 
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])ersons  was  in  reference  to  insurance.  Harrison  asked  Howard  the  mode  of 
operation  of  this  company  which  he  represented.  The  desired  information  as 
to  cost  of  insurance  was  given  by  Howard,  who  then  filed  out  an  applicsition. 
A  premium  note  was  then  signed  by  Hairison,  the  application  as  filled  out 
was  handed  to  Howard,  wliich  in  some  way  passed  to  the  insurance  company, 
and  acting  thereon  a  policy  of  insurance  was  Issued  by  the  company  and  re- 
tteived  by  Harrison  through  the  mail  afterwards. 

Might  not  the  jury,  then,  from  this  evidence  have  found  that  Howard,  a 
comparative  stranger  to  Harrison,  was  not  a  wholly  disinterested  actor,  act- 
ing a^ purely  benevolent  party  He  was  familiar  with  the  company's  rates 
and  methods  of  insurance.  Was  such  knowledge  common  to  men  in  general, 
and  if  not,  how,  from  what  source,  and  under  what  circumstances  did  Howard 
obtain  his  information  V  How  came  Howard  to  be  at  Harrison's  place  of 
business  on  this  particular  occasion,  and  by  what  chance  did  the  conversation 
happen  to  open  upon  the  subject  of  insurance  with  this  company  ?  How  came 
Howard  to  fill  out  the  application?  What  peculiar  qualifications  did  he  pos- 
sesa,  a  stranger  to  the  property  to  be  insured,  over  Harrison  for  such  a  purpose  ? 
Why  was  the  completed  application  handed  to  Howard,  when  it  might  as  easily 
have  been  sent  to  the  company  by  Harrison,  and  thus  have  saved  Howard  the 
trouble  and  expense,  slight  though  it  may  have  been,  of  sodoing  V  Did  Howard, 
in  sending  forward  this  application,  as  it  may  fairly  be  inferred  he  did,  act  as 
the  agent  of  Harrison,  of  the  company,  or  for  neither?  The  company  recog- 
nized the  act  and  issued  the  policy;  may  it  not  thereby  have  *' acknowledged  " 
Howard's  action  in  the  premises?  These  were  all  pertinent  questions  to  be 
submitted  to  the  jury,  and  in  the  absence  of  all  explanation  they  may  have 
drawn  the  most  natural  possible  conclusion  therefrom.  We  have  no  doubt 
but  that  this  evidence  did  tend  to  show,  and  that  the  jury  was  justified  in  find- 
ing therefrom,  that  Howard  was  acting  as  the  agent  of  this  company,  and 
that  i\a  such  he  did  unlawfully  transact  and  solicit  business  for  it  in  this 
state  and  did  procure  the  same.  What  we  have  thus  said  sufficiently  disposes 
of  all  questions  raised  as  to  the  effect  of  what  took  place  between  Harrison 
and  Howard. 

2.  It  was  argueil  fhat  the  court  was  not  warranted  by  the  prelinrinaiy  evi- 
dence in  admitting  the  policy  in  evidence;  that  the  written  application  upon 
which  the  policy  issued  should  have  been  introduced.  It  appears  that  the 
application  filled  out  by  Howard  was  by  him  sent  to  the  company  in  Chicago, 
Illinois.  It  was,  as  to  the  iieople,  beyond  the  jurisdiction  of  the  court.  No 
process  could  be  issued  on  their  behalf  which  would  compel  its  production, 
nor  would  the  people  take  proofs  in  Illinois  to  be  used  on  the  trial.  This  the 
respondent  could,  but  the  people  could  not  do. 

3.  While  we  may  concede  that  the  sixth  request  to  instruct  the  jury,  in  so 
far  as  it  recited  or  purported  to  state  the  evidence,  was  correct,  yet  it  did  not 
recite  all  bearing  upon  the  case,  and  the  court  cannot  be  required  to  recite  a 
part  in  the  instruction  given,  and  charge  that  if  they  find  such  to  be  the  facts, 
and  that  nothing  else  or  further  was  done, then  they  must  acquit.  The  court, 
in  giving  the  instruction,  very  properly  went  further  and  directed  them  that 
if  they  should  find  that  the  respondent  did  certain  things,  he  would  be  guilty 
of  a  violation  of  the  statute.  This  court  has  repeatedly  held  that  the  entire 
charge  as  given  must  be  examined,  and  that  its  correctness  cannot  be  tested 
by  taking  particular  parts  thereof. 

4.  It  was  strongly  urged  that  the  acts  referred  to  did  not  ^pply  to  mutual, 
but  only  to  stock,  insurance  companies.  The  argument  advanced  in  favor  of 
this  position  briefly  and  in  substance  is  that  the  acts  of  1869  and  1881  do  not, 
in  terms,  prohibit  insurance  companies  of  other  states,  nor  their  agents,  from 
doing  business  within  this  state,  and  that  the  act  of  1881  does  not  make  it 
criminal  for  such  companies  or  their  agents  to  do  an  insurance  business 
within  this  state;  that  the  crime  consists  in  doing  such  business  without  first 
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procuring  and  receiving  from  the  insurance  commissioner  the  certificate  of 
authority  provided  for  in  section  23  of  the  act  of  1869  as  amended;  that  in- 
surance companies  organized  on  the  mutual  plan,  under  ihe  hiws  of  other 
states,  are  not  prohibited  from  doing  an  insurance  business  within  tliis  state, 
either  by  the  terms  oi*  by  the  spirit  of  these  acts,  and  for  this  rejison :  that 
they  are  not  required  to  and  cannot  obtain  the  certificate  of  authority  from 
the  insurance  commissioner  to  enable  them  to  do  business;  that  no  authority  is 
conferred  upon  the  insurance  commissioner  to  entertain  an  application  of  any 
insurance  company  organized  under  the  laws  of  other  states  on  the  mutual 
plan,  and  grant  them  the  certificate  referred  to.  Such  is  the  argument  ail- 
vanced  by  counsel. 

Admitting  for  the  purpose  of  this  case,  but  wliich  we  do  not  pass  upon, 
that  mutual  insurance  companies  organized  under  the  laws  of  other  states 
cannot  obtain  the  certificate  of  authority  provided  for  in  section  23  of  ihe  act 
of  1869,  and  that  the  commissioner  has  no  authority  to  issue  such  a  certifi- 
cate, yet  it  does  not,  in  our  opinion,  follow  that  the  respondent  could  not  be 
legally  convicted  of  the  offense  charged. 

Corporations  organized  under  the  laws  of  other  states  to  engage  in  and 
ciirry  on  business  not  open  to  citizens  generally  cannot  carry  on  business  in 
this  state  except  permission,  either  express  or  implied,  is  given  it  so  to  do. 
Thompson  v.  Waters,  25  Mich.  214;  Home  Ins.  Co.  v.  Davis,  29  Mich.  238. 

Even  if  we  might  indulge  in  the  presumption  that  the  insurance  company 
referred  to  might  in  the  absence  of  all  legislation  carry  on  business  in  this 
state,  yet  that  it  may  be  prohibited  from  so  doing  is  very  clear,  and  this  may 
be  found  in  the  direct  enactments  of  the  legislature  of  this  state  or  by  the 
public  policy  of  the  state  deducible  from  the  general  course  of  legislation  per- 
taining to  such  matters.     ChriMian  Union  v.  Yount,  101  U.  S.  356. 

Whether  we  make  a  careful  and  critical  examinaticm  of  the  insurance  leg- 
islation in  this  state  or  a  more  casual  one,  we  can  arrive  at  but  one  conclu- 
sion, viz.:  That  all  foreign  insurance  companies,  however  formed  or  created, 
associations,  corporations,  partnerships,  and  individuals,  shnll  not  directly  or 
indirectly  take  any  fire  risks  or  transact  any  business  within  this  state  unless 
authorized  so  to  do  as  provided  in  section  23  of  the  act  of  1869.  This  is  the 
settled  policy  of  this  state,  and  some  of  the  reasons  therefor  were  given  in 
Amer.  Ins.  Co.  v.  Story,  41  Mich.  401-2-^;  [S.  C.  1  N.  W.  Rkp.  877.] 

If  this  company  does  not  come  within  the  provisions  of  our  legislation  so 
that  the  commissioner  of  insurance  can  give  the  requisite  authority  to  do 
business  in  this  state,  then  the  company  simply  has  no  authority  and  can  d€^- 
rive  none  under  existing  laws  to  take  risks  in'  this  state.  And  as  the  com- 
pany cannot  well  be  reached  so  as  to  render  it  amenable  to  the  statutory  pen- 
alty, those  who 'attempt  to  represent  the  company  or  aid  it  in  evading  our 
laws  must  suffer  the  consequences.  The  fact  that  the  company  cannot  obtain 
the  authority  gives  it  no  right,  and  the  act  of  1881  was  designed  to  be  and  is 
broad  enough  to  reach  the  present  cjise. 

The  clearly-expressed  intention  of  that  act  was  to  entirely  prevent  unnuMior- 
ized  companies  from  taking  any  risks  in  this  state.  This  was  and  has  been 
for  some  time  the  settled  policy  of  the  state,  as  expressed  by  legislation 
for  the  protection  of  the  citizens  of  the  state,  and  companies  submitting  to  our 
laws  and  paying  the  state  taxes.  The  statute  is  intended  to  be  prohibitory 
in  its  character.    The  policy  is  wise  and  as  such  should  be  enforced. 

We  discover  uo  error  in  the  record,  and  it  must  be  so  certified,  and  that  the 
court  proceed  to  judgment. 

(The  other  justices  concurred.) 
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People  v.  Long. 
Filed  Febiuaiy  27, 1883. 

When  two  wUdosms  are  distlncly  opposed  to  each  other  in  their  evidence  refcarding  an  important 
traniciction,  it  i9  a  mistake  to  aaaume  that  becauae  the  eyidence  is  directly  conllictiog  It  will  be  im- 
pos.<ible  to  get  at  the  real  facta,  and  in  such  case  the  court  aboaid  allow  the  moat  aearching  croas-ex. 
kininiition  wtth  a  view  to  reaching  the  troth  if  poi^xible. 

If  on«  reliea  upon  the  advice  of  legal  counael  for  protection  against  poniahment  for  anlawfal  acta, 
be  must  show  that  he  followed  it. 

In  tills  catie,  aa  (he  respondent  was  not  wrocjred  by  any  raling  of  the  circuit  Judge  or  any  instruc- 
tion 10  iLe  jury,  the  exceptions  must  be  overruled. 

Kxceptions  from  Berrien. 

J.  J.  Van  Eiper,  for  the  people.    George  8,  Clapp,  for  defendant. 

CooLEY,  J.  The  respondent  was  prosecuted  for  the  larceny  of  a  bnggy, 
and  convicted.  The  buggy  had  belonged  to  the  respondent,  and  he  had  given 
a  bill  of  sale  of  it  to  one  Drake  to  secure  the  payment  of  a  note  of  850.  The 
Hole  and  bill  of  sale  were  afterwards,  and  before  the  note  fell  due,  sold  by 
Drake  to  William  J.  Gilbert.  It  seems  to  have  been  assumed  on  the  trial 
th;it  the  note  was  negotiable,  though  there  was  no  direct  evidence  to  that 
tfHect.  The  evidence  tended  to  show  that  Gilbert  took  possession  of  the 
bug«;y  under  the  bill  of  sale;  that  he  paid  a  mechanic's  lien  of  $18.50  at  re- 
six)iHlent*s  request,  and  that  while  holding  possession  the  respondent  without 
making  payment  secretly  removed  the  buggy  to  an  outbuilding  about  half  a 
mile  away. 

The  respondent  took  the  stand  on  his  own  behalf,  and  testified  that  before 
Ciloert  purchased  he  had  arranged  the  Drake  debt  and  satisfied  it  in  a  settle- 
ment of  accounts.  Drake  was  subsequently  called  as  a  witness  and  denied 
positively  that  any  settlement  of  the  note  was  included  in  their  arrangement, 
l^espondent's  counsel  attempted  to  go  into  the  particulars  of  the  settlement, 
but  the  court  did  not  permit  it. 

When  the  two  witnesses  were  thus  distinctly  opposed  to  each  other,  in  their 
evidence  regarding  an  important  transaction,  the  court  should  have  permitted 
the  most  searching  cross-examination,  with  a  view  to  reaching  the  truth  if 
]Kis3ible.  It  is  a  mistake  to  assume  that  because  the  evidence  is  directly  con- 
tiicting  it  will  be  impossible  to  get  at  the  real  facts.  If,  therefore,  the  ques- 
tion whether  the  note  was  or  was  not  satisfied  was  vital  in  the  case,  we  should 
l>e  compelled  to  set  aside  the  conviction.  But  it  was  not  vital.  The  re- 
spondent himself  admitted  that  wliile  Gilbert  was  holding  the  note  and  bill  of 
wle  under  his  purchase,  the  amount  of  the  mechanic's  lien  had  been  paid  by 
Gilbert  at  his  request,  or  at  least  with  his  concurrence,  and  there  is  no  ques- 
tion upon  his  own  evidence  that  Gilbert  had  a  lien  upon  the  buggy  to  at  least 
this  amount,  and  was  rightfully  in  possession.  Whether  he  had  a  lien  for 
more  was  immaterial.  Respondent  claimed  to  have  acted  in  good  faith  in 
taking  the  buggy,  under  the  advice  of  counsel ;  and  he  testified  as  to  the  advice. 
Unfortunately  for  him  he  did  not  follow  it.  His  counsel  did  not  advise  him 
to  take  the  buggy  secretly,  but  to  take  it,  rendering  wliat  was  due.  llespond- 
^t  did  indeed  say  that  his  counsel  told  him  he  thought  it  would  make  no 
difference  if  he  took  the  buggy  first  and  made  the  tender  afterwards,  but  there 
was  no  pretense  of  a  tender  at  any  time,  and  respondent  excused  the  failure 
to  make  one  by  saying  he  had  no  money.  If  one  relies  upon  legal  counsel  for 
protection  against  punishment  for  unlawful  acts,  he  must  show  that  he  fol- 
lowed it.  Complaint  is  injuie  that  the  judge  in  instructing  the  jury  remarked 
open  the  failure  of  respondent  to  replevy  the  buggy,  thougli  when  respondent 
was  on  the  stand  he  was  not  allowed  to  testify  to  a  conversation  with  Jiis 
counsel  about  replevying  it.    The  comment  on  the  failure  to  take  proper  legal 
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proceedings  was  certainly  legitimate ;  what  the  conversation  with  his  counsel 
was  does  not  appear  from  the  offer  of  proof,  and  we  cannot  know  that  it  was 
admissible.  To  render  it  admissible  the  offer  should  have  been  distinct,  and 
should  have  proposed  to  show  that  advice  was  taken  on  that  subject  which 
respondent  followed.    Nothing  of  the  kind  appears  here. 

We  do  not  discover  that  respondent  was  wronged  by  any  ruling  of  the  cir- 
cuit judge  or  by  any  instruction  to  the  jury,  The  exceptions  must  therefore 
be  overruled,  and  the  court  is  advised  to  proceed  to  judgment. 

(The  other  justices  concurred.) 


PoRTMAN  V.  State  Fish  Com'rs'  Board. 
Filed  February  27, 1883. 

The  superintendent  of  fltherles  in  not  an  ufHcer  within  the  meaning  of  the  constitatfon  and  laws  oT 
the  state.  He  is  an  employe  of  the  board,  subject  to  their  orders,  and  they  have  power  to  terminate 
at  any  time  the  contract  relations  existing  between  the  board  and  the  soperintendency. 

If  there  is  a  breach  of  contract  there  may  be  a  claim  for  damages,  bot  mandamut  will  not  lie. 

James  H,  Campbell,  for  relator.  John  H.  Bisffell,  Atty.  Qen,  J,  J,  Van  Ri- 
per, and  Otto  Kirchner,  for  resjiondent. 

Marstok,  J.  We  are  of  opinion  that  the  superintendent  of  lisherles  is 
not  an  officer  within  the  meaning  of  the  constitution  and  laws  of  this  state. 
That  he  is  an  employe  of  the  board,  subject  to  their  orders  and  directions. 
and  that  they  have  power  to  terminate  at  any  time  the  contract  relations  ex- 
isting between  the  board  and  superintendent.  This  is  absolutely  necessary  to 
the  efficiency  of  the  work  which  the  board  was  created  to  perform,  and  any 
other  view  would  render  the  board  to  a  great  extent  subservient  to  the  will  of 
the  superintendent.  If  there  has  been  a  breach  of  contract  relator  may  have 
a  claim  for  damages,  but  mandamus  would  not  be  the  proper  remedy. 

It  follows  that  the  relief  prayed  for  must  be  denied. 

(The  other  justices  concurred.) 
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PAnKHTRST  c.  Johnson. 
Filed  January  18,  1883. 

The  facts  in  this  caw  tuld  to  nhow  negligence  on  the  purt  of  nn  employer  In  inking  an  Inexperienced 
nan  Into  a  danceron«  plwce  without  npprifUng  him  of  the  rl»kfi  of  the  employment,  and  without  warn* 
ingtbat  him  danger  was  to  be  anticipated. 

CooLEY,  J.  The  plaintiff,  iis  administrator  of  her  deceased  husband  Daniel 
Parkhurst,  brings  suit  against  Johnson  for  causing  the  death  of  her  husband 
by  negligence.  She  recovered  judgment  in  the  circuit  court,  and  the  princi- 
pal question  on  this  recoiti  is,  whether  there  Wiis  any  evidence  of  negligence 
on  the  part  of  defendant  to  go  to  the  jury. 

The  principal  fdcts  in  the  case  are  these: 

Johnson,  in  the  fall  of  1880,  was  proprietor  of  a  limekiln  in  East  Saginaw, 
which  he  was  then  operating.  It  was  customary  when  the  stone  at  the 
l«a.se  of  the  kiln  was  sulticiently  burned  to  take  it  out.  When  this  was  done 
the  insufh<Mently-bui'ned  stone  above  did  not  fall  into  the  cleared  space  but 
was  retained  by  lateral  pressure.  To  force  it  down  men  either  stood  on  the 
curb  at  the  top  of  the  kiln  and  pounded  upon  it  with  heavy  iron  bars,  or  they 
fot  upon  the  stone  with  their  implements  and  worked  upon  it  until  it  fell. 
The  fall  would  be  in  proportion  to  the  quantity  which  had  been  taken  out 
lielow,  and  might  be  one  foot  or  four  or  even  more.  As  the  stone  below 
would  be  hot,  it  would  Ije  necessary  that  the  men  standing  upon  t|ie  stone 
when  it  fell  should  immediately  step  off.  As  the  falling  would  begin  from 
the  under  side,  they  commonly  had  sufficient  warning  in  the  sound,  and  could 
easily  step  upon  the  curbing  in  time  to  escape  danger. 

Daniel  Parkhurst  was*  a  common  laborer,  and  had  seen  very  little  of  lime- 
burning.  It  was  not  shown  that  he  had  any  experience  which  would  make 
him  acquainted  with  its  dangere.  Johnson  hire^  him,  and  took  him  upon 
the  stone  with  himself  and  an  experienced  hand  to  assist  in  pounding  the 
stone  down.  Two  draws  had  been  taken  out  from  bencHith.  This  was  an 
unusual  quantity,  and  the  probability  that  the  fall  would  be  considerable  was 
increased  in  proportion.  It  does  not  appear  that  Johnson  apprised  Park- 
hurst of  this  fact,  or  that  he  gave  him  any  warning  whatever.  In  going 
upon  the  stone  Johnson  had  the  danger  in  mind,  and  looked  to  see  where  he 
would  step  off  when  the  fall  came,  but  it  does  not  appear  that  Parkhurst  was 
anticipating  danger  or  preparing  for  it.  The  three  men  worked  at  the  stone 
for  a  time  wlien  it  suddenly  fell  to  the  dejitli  of  from  four  to  six  feet.  John- 
son and  the  experienced  workman  stepped  off,  but  Parkhurst  fell  with  the 
stone,  and  it  was  impossible  to  extricate  him  alive. 

The  circuit  judge  thought  there  was  some  evidence  of  negligence  on  the 
l>art  of  John.son  in  tliese  facts,  and  we  agree  with  him.  He  took  an  inexperi- 
f'nce<l  man  into  a  place  of  danger  without  apprising  him  of  the  risks,  and 
without  any  warning  that  danger  was  to  be  anticipated.  It  is  true  tl  e  work- 
men in  the  business  testify  that  they  do  not  consider  it  dangerous,  and  p  o V 
Hl»ly  it  is  not  when  one  fully  understands  it;  but  this  man  did  not  fully  un- 
derstand it  and  the  danger  and  loss  of  life  came  to  him  in  consequence.  The 
negligence  consisted  mainly  in  not  informing  him.  Coonis  v.  New  Bedford 
Cordage  Co.  102  Mass.  585;  Smith  v.  Oxford  Iron  Co.  42  N.  J.  5:35;  Baker  v. 
AJler/heny  R.  Co.  95  Pa.  .St.  211;  titcohada  v.  Ward,  40  Mich.  420. 

We  have  given  above  the  result  of  the  evidence  upon  our  minds,  and  do 
not  deem  it  imi>ortant  to  present  it  in  detail  here.  The  case  was  fairly  sub- 
mitted to  the  jury,  and  the  judgment  must  be  affirmed  with  costs. 

(The  other  justices  concurred.) 
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Wheeler  u.  Smith. 
Filed  January  18, 1883. 

FoKsesfllon  under  a  warrnnty  deed  by  a  hasband,  and  the  making  of  Improvementt  with  claim  of 
ownership,  la  auflicleut  prima  fuciA  evidence  of  title  in  him  for  the  purposeaof  a  claim  of  dower  agiiinst 
a  party  showing  no  better  title. 

CooLEY,  J.  Action  for  dower.  The  plaintiff  on  the  trial  showed  that  she 
was  the  widow  of  William  Wheeler,  deceased,  and  offered  what  appeared  to 
be  a  regular  chain  of  conveyances  from  the  United  States  to  her  husl>and  of 
tlie  land  in  controversy.  The  several  conveyances  were  objected  to  for  vari- 
ous supposed  defects,  but  were  all  received.  She  also  proved  that  her  hus- 
band went  into  possession  of  the  land  in  1857,  under  the  deed  to  him,  which 
was  a  deed  of  warranty;  that  he  cleared  off  timber,  built  a  house  and  raised 
crops  on  the  land  for  three  years,  and  that  after  owning  it  for  several  years 
he  sold  the  land  and  conveyed  it  by  a  deed  in  which  she  did  not  join.  She 
also  proved  that  defendant  was  in  possession  when  suit  was  instituted.  The 
defendant  showed  no  right  in  himself,  but  relied  on  the  defects  pointed  out 
in  tlie  chain  of  title  put  in  evidence  by  the  plaintiff.  Tlie  judge  directed  a 
verdict  for  the  plaintiff. 

The  judge  was  right  in  this  direction  whether  the  deeds  were  or  were  not 
proved.  Possession  under  the  warranty  deed  and  the  making  of  improve- 
ments with  claim  of  ownership  was  suflicient  prima  facie  evidence  of  title 
in  the  husband  for  the  purposes  of  a  claim  of  dower  as  against  a  party  stiow- 
ing  no  better  right.  The  plaintiff  was  under  no  necessity  of  going  further, 
(Embree  v.  £lliSy  2  Johns.  119;  Carpenter  v.  Weeks,  2  IlilJ,  341;  Forrest  v. 
Trammell,  1  Bailey,  77;  Knight  v.  Maine,  12  Me.  41;  Mann  v.Edson,  39  Me. 
26 ;  Oriffgs  v.  8mith,  12  N.  J.  22 ;  Reid  v.  Stevenson,  3  liich.  66 ;)  but  the  other 
proofs,  if  irregularly  put  in,  could  do  no  injury.  We  do  not  intimate,  how- 
ever, that  the  objections  made  to  the  deed  were  of  force.  We  say  nothing  on 
that  subject. 

The  judgment  must  be  affirmed  with  costs  and  the  record  remanded. 

(The  otiier  justices  concurred.) 
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Wendell  and  others  v,  Lebon. 
.Filed  February  20, 1883. 

Certain  provfsloni  ofchnpter  Mtt,  Gen.  Laws  1^81,  entitled  '*  An  act  to  prevent  debtors  flrom  f;Wlng 
preference  to  creditors,  nnd  to  secure  the  equal  distribution  of  the  property  of  debtors  among  their 
creditors,  and  for  the  release  of  debts  ngainst  debtors,"  considered,  and  held  valid  and  constitutional. 

Appeal  from  order  dissolving  and  setting  tiside  attachment,  etc.,  by  district 
court,  county  of  Clay. 

Briggs  &  ElderSy  for  appellants.  Burnham^  Hey  wood  &  Goulds  for  re- 
spondent. 

Mitchell,  J.  The  questions  involved  in  this  appeal  relate  to  the  consti- 
tutionality of  certain  provisions  of  chaj)ter  148,  Gen.  Laws  1881,  entitled  **An 
act  to  prevent  debtors  from  giving  preference  to  creditoi-s,  and  to  secure  tlie 
f^jual  distribution  of  tlie  property  of  debtors  among  their  creditors,  and  for  the 
release  of  debts  against  debtors,"  passed  March  7,  1881,  and  which  took  effect 
July  1st  of  the  same  year.  A  reference  to  the  law  itself  will  be  necessary  to 
a  full  understanding  of  the  case.  Suffice  it  to  say  here  that  the  act  in  its  es- 
sential features  is  a  bankrupt  law.  Section  1  provides  for  what  may  be 
termed  voluntary  bankruptcy  by  an  assignment  by  the  debtor  of  all  his  prop- 
erty, not  exempt,  for  the  benefit  of  his  creditora.  Section  2  provides  for  put- 
ting the  debtor  into  involuntary  bankruptcy  upon  petition  of  his  creditors,  upon 
his  Committing  certain  acts  of  insolvency,  and  for  the  appointment  by  tlie 
court  of  a  receiver  with  power  to  take  possession  of  all  his  property,  not  ex- 
empt, and  distribute  it  among  his  creditors.  In  either  case  only  those  credit- 
ors receive  any  benefits  under  the  act  who  file  releases  to  the  debtor  of  all 
chiims  other  than  such  as  may  be  paid  under  the  provisions  of  the  act,  pro- 
^  ided  that  where,  upon  a  hearing  had  upon  complaint  of  the  creditors,  it  is  as- 
rt'itained  by  the  judge  that  the  insolvent  debtor  has  fraudulently  concealed  or 
disposed  of  any  of  his  property  with  intent  to  cheat  or  defraud  his  creditors, 
he  may  direct  the  distribution  of  his  estate  among  the  creditora,  without  their 
Xmng  re<j[uired  to  file  such  releases.  Another  provision  of  the  act  is  that 
whenever  a  debtor,  whose  property  has  been  attached  or  levied  upon  by  virtue 
of  any  writ  or  process  issued  out  of  a  court  of  record  of  this  state  in  favor  of 
any  creditors,  shall  witiiin  10  days  thereafter  make  an  assignment  of  all  his 
property  for  the  eqmd  benefit  of  all  his  creditors  pursuant  to  the  provisions  of 
this  act,  all  such  attachments  and  levies  shall  be  dissolved  upon  the  appoint- 
ment and  qualification  of  an  assignee  or  receiver^  and  thereupon  the  officers 
are  requii-etl  to  deliver  the  property  levied  upon  to  such  assignee  or  receiver. 

All  proceedings  under  the  act  are  had  under  the  direction  of  the  district 
court  or  a  judge  thereof,  who  is  vested  w^ith  large  discretionary  powers  in 
matters  of  practice.  In  this  case  the  plaintiffs,  who  were  citizens  of  the  state 
of  Illinois,  brought  this  action  on  the  fourth  of  February,  1882,  against  de- 
fendant, a  citizen  of  this  state,  to  recover  the  value  of  certain  goods  si»ld  by 
them  to  him  at  ('hicago  between  the  second  of  July,  1881,  and  the  second  of 
February,  1882,  and  caused  an  attachment  thereon  to  be  issued  and  levied  upon 
the  property  of  defendant  on  the  sixth  of  February.  1882.  After  this  levy, 
and  on  the  seventh  of  February,  the  defendant  made  an  assignment  to  J.  Good- 
man Hall  of  all  his  property,  for  the  benefit  of  all  his  creditors,  pursuant  to 
the  provisions  of  section  1  of  the  act  referred  to,  which  was  duly  filed  on  the 
same  day.    The  assignee  accepted  the  trust  and  duly  qualified  on  the  eighth  of 
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February.  1882.  The  court,  on  motion  of  the  assignee,  made  an  order  on  tlie 
twenty-fifth  of  February  dissolving  this  attachment.  This  is  the  order  ajv 
pealed  from. 

1.  The  first  objection  made  to  this  act  is  that  under  section  2  a  debtor  wlm 
is  in  fact  solvent — that  is,  wlio  has  sulficient  to  pay  all  his  debts — may,  u]»oii 
petition  of  his  creditors,  be  put  into  involuntary  bankruptcy,  and  his  property 
taken  from  him  by  a  receiver,  simply  because  he  has  not.  within  10  days  after 
any  levy  by  attachment,  execution,  or  garnishment  against  him,  made  ati  as- 
signment of  his  property  as  provided  in  section  1  of  the  act,  or  within  sncli 
time  in  good  faith  instituted  proceedings  to  vacate  the  attachment,  execution, 
or  garnishment.  It  is  urged  that  this  transcends  the  constitutional  po\vei> 
of  a  legislature  in  enacting  a  bankrupt  act ;  that  this  is  taking  away  the  debtor's 
property  without  due  process  of  law ;  that  there  must  be  insolvency  in  fact-  - 
that  is,  a  deficiency  of  assets  with  which  to  pay  debts — ^before  a  legislature 
can  exercise  any  such  powers  over  a  person's  property. 

For  the  purposes  of  this  case  there  are  two  sufficient  answers  to  this  argu- 
ment :  Firsts  the  plaintiffs  cannot  raise  the  objection ;  it  is  only  the  debtor 
himself  who  can  do  so.  Cooley,  Const.  Lim.  163^.  Second.  These  proceed- 
ings are  not  under  the  second,  but  under  the  first,  section  of  the  act,  the 
assignment  being  the  voluntary  act  of  the  debtor  himself,  and  the  provisions 
of  the  two  sections  are  not  so  connected  and  dependent  on  each  other  but  that 
that  which  would  remain  would  be  complete  in  itself  and  capable  of  being 
executed  in  accordance  with  the  legislative  intent,  even  if  the  provisions  in 
the  second  section  objected  to  were  stricken  out.    Cooley,  Const.  Lim.  177, 181. 

We  might  remark,  however,  without  expressing  any  opinion  as  to  the  cor- 
rectness of  this  construction  put  upon  section  2  by  appellant,  that  it  has  been 
the  common  practice  in  statutes  of  this  character  to  make  the  doing  or  omit- 
ting to  do  certain  acts  of  this  kind  a  sufficient  legal  ground  for  declaring  a 
debtor  insolvent,  and  for  sequestrating  his  estate  for  the  benefit  of  creditors 
regardless  of  the  fact  whether  he  wtis  or  was  not  insolvent  in  the  popular 
sense  of  not  having  sufficient  property  to  pay  his  debts;  and  the  power  of  the 
legislature  to  do  so  has  never  been  questioned,  but  often,  impliedly  at  least, 
fully  recognized.  See  O'Neil  v.  Olover,  5  Gray,  144;  Kimball  v.  Morru;  2 
Mete.  573;  Wheeler  v.  Bacon,  4  Gray,  550. 

2.  If  we  correctly  understand  counsel's  second  objection  urged  against  t\m 
act,  it,  in  substance,  is  that  a  creditor  is  entitled  to  all  the  present  property  of 
his  debtor  in  satisfaction  of  his  debt;  that  courts  of  this  state  have  no  power 
to  reach  the  property  of  a  debtor  situate  in  other  states ;  and  yet  this  act  re- 
quires a  creditor,  as  a  condition  to  sharing  in  the  distribution  of  the  debtors 
estate,  to  release  him  from  all  claims  other  than  such  as  may  be  paid  under 
the  provisions  of  the  act.  In  other  words,  while  the  law  may  be  able  only  to 
give  him  a  part  of  what  he  is  entitled  to.  yet,  in  order  to  get  that  part,  it  re- 
quires him  to  release  all  claim  to  the  remainder. 

If  there  is  anything  in  this  objection  it  could  lie  urged  with  equal  force 
against  any  bankrupt  law,  state  or  federal,  that  could  be  enacted ;  for  neither 
would  have  any  inherent  authority  in  foreign  jurisdictions.  But  the  assign- 
ment of  the  debtor's  property  provided  for  by  the  act  is  not  limited  to  projv 
erty  within  the  state,  but  includes  all  his  property,  wherever  situated ;  antl 
while  other  jurisdictions  might,  on  grounds  of  policy,  give  preference  to  do- 
mestic attaching  creditors  over  foreign  assignees  or  receivers  in  bankruptcy, 
yet,  subject  to  this  exception,  they  would  on  principles  of  comity  recognize  the 
rights  of  such  assignees  or  receivers  to  the  possession  of  the  property  of  thr 
insolvent  debtor.  Story,  Confl.  Laws,  §  403  et  seq.  We  think  there  is  nothing 
in  the  point. 

3.  The  third  objection  is  that  the  act  does  not  give  the  creditor  a  right  t>f 
trial  by  jury  upon  the  question  whether  the  debtor's  property  may  be  distril>- 


Digitized  by 


Google 


Minn.]  wendell  r.  lebon.  Ill 

iited  among  bis  creditors  without  their  filing  releiises,  where  the  debtor  has 
fraudulently  concealed  or  disposed  of  any  of  it ;  that  under  the  insolvency 
law  in  force  when  our  constitution  was  adopted,  (chapter  89,  Kev.  8t.  1851, 
or  chapter  79,  Conip.  St.  1858,)  this  right  was  given,  and  therefore  the  act  un- 
der consideration  is  in  violation  of  section  4,  art.  l,of  the  constitution,  which 
declares  that  "  the  right  of  trial  by  jury  ahall  remain  inviolate  and  shall  ex- 
tend to  all  cases  at  law,  without  regard  to  the  amount  in  controversy." 

We  are  not  prepared  to  say  that  the  issue  as  to  whether  an  insolvent  debtor 
had  fraudulently  concealed,  or  fraudulently  incumbered  or  disposed  of  any 
of  his  property,  with  the  intent  to  cheat  and  defraud  his  creditors,  might  not, 
under  the  provisions  of  section  10  of  the  act  of  1881,  be  submitted  to  a  jury, 
if  requested  by  either  party,  and  required  by  any  constitutional  provision. 
Bat,  however  that  may  be,  a  comparison  of  the  old  insolvent  law  and  that 
act  of  1881  will  show  that,  although  having  some  resemblance  to  each  other 
in  some  of  their  provisions,  they  are  entirely  different  acts,  both  in  their  scope 
and  effect,  and  that  the  issue  to  be  submitted  to  a  jury  under  section  8  of  the 
old  law  is  not  only  diflferent  in  itself,  but  for  an  entirely  different  purpose 
from  that  to  be  determined  under  section  10  of  the  present  act.  The  act  of 
1881  is  an  entirely  new  act,  creating  in  effect  a  new  tribunal,  whose  proceed- 
ings are  not  **at  law,"  or  according  to  the  course  of  the  common  law,  but  are 
s()ecjal  in  their  nature,  and  correspond  more  nearly  to  proceedings  in  a  court 
of  equity.  The  constitutional  provision  invoked  does  not  applv  to  proceedings 
of  this  kind.  Ames  v.  L.  8.  d-  M.  R.  Co.  21  Minn.  241,  293;  Wilkin  v. 
City  of  Minneapolis,  14  N.  W.  Rep.  581. 

4.  The  objection  that  the  act  does  not  provide  for  due  or  resisonable  notice 
to  the  creditor  Is  sufficiently  answered  by  what  is  said  in  Westoii  v.  Layhed, 
14  N.  W.  Rbp.  892. 

5.  Finally,  it  is  insisted  that  although  this  act  may  be  valid  as  between  (Cit- 
izens of  this  state,  yet  it  is  wholly  void  and  inoperative  for  any  purpose  as 
against  citizens  of  other  states.  This  requires  a  cpnsideration  of  the  power 
and  authority  of  states  to  legislate  on  the  subject  of  bankrupt  and  insolvent 
laws.  This  whole  subject  has  been  often  gone  over  by  the  supreme  court  of 
the  United  States,  and  ever  since  the  case  of  Ogden  v.  Sanders,  12  Wheat. 
213,  the  matter  may  be  considered  as  set  at  rest  and  the  law  settled  as 
follows: 

First.  The  several  states  have  power  to  legislate  on  the  subject  of  bank- 
rupt and  insolvent  laws;  subject,  however,  to  the  authority  conferred  upon 
congress  by  the  constitution  of  the  United  States  to  adopt  a  uniform  system 
of  bankruptcy,  which  when  exercised  is  paramount:  provided,  however,  that 
such  state  laws  do  not  impair  the  obligation  of  contracts  within  the  meaning 
of  section  10,  art.  1,  of  the  federal  constitution. 

Secojid.  A  state  bankrupt  law  which  discharges  both  the  person  of  the 
debtor  and  his  future  acquisition  of  property,  and  thereby  terminates  the  legal 
obligation  of  the  debt,  is  not  a  law  *'im pairing  the  obligation  of  contracts,*'  so 
far  as  respects  debts  contracted  subseqtient  to  the  passage  of  the  law,  but 
cannot  be  constitutionally  applied  to  contracts  entered  into  before  it  was 
passed. 

Third,  But  it  can  only  apply  to  contracts  made  within  the  state  where  an 
insolvent  law  exists  between  citizens  of  that  state,  but  cannot  be  made  to  ap- 
ply to  a  contract  made  in  such  state  between  a  citizen  thereof  and  a  citizen  of 
another  state,  except,  perhaps,  where  both  parties  are  citizens  of  the  state  pass- 
ing the  law. 

Fourth.  If,  however,  the  creditor  in  any  of  these  cases  voluntarily  makes 
himself  a  paity  to  the  proceedings  under  the  law,  as  by  proving  his  claim  and 
accepting  the  benefits  of  the  law,  he  will  be  bound  thereby,  and  will  not  after- 
wanls  be  heard  to  object  that  his  debt  was  excluded  by  the  constitution  from 
the  effect  of  the  law.    Ogden  v.  Sanders,  supra;  Soyle  v.  Zacharie,  6  Pet. 
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348;  Sngdon  v.  Broadiiox,  14  Pet.  75;  Cook  v.  Moffatt,  14  Pet.  295;  Baidvnn 
V.  Hall,  1  Wall.  223;  Qillman  v.  Locktoood,  4  Wall.  409. 

Of  course,  under  these  conditions^  it  is  difficult  to  frame  a  state  bankrupt 
law  that  will  be  of  much  value  and  yet  keep  within  the  limitations  imposed 
by  the  federal  constitution.  But  whatever  may  be  the  practical  value  of  the 
present  law,  an  examination  of  its  provisions  will  show  that  tliey  have  been 
carefully  kept  within  these  constitutional  limitations,  and  tliat  its  author  has 
not  ventured  as  near  to  the  forbidden  line  as  have  the  authoi-s  of  many  laws 
of  other  states  on  the  same  subject. 

The  act  does  not  attempt  to  dischar.s^e  the  debtor  from  tiie  debts  of  any 
creditors  except  those  who  vohintarily  tile  releases  to  the  debtor  in  consider- 
ation of  the  benefit  of  the  provisions  of  the  law.  It  gives  the  same  right  to 
non-residents  as  to  our  own  citizens  to  come  in  and  avail  themselves  of  its 
benefits.  If  any  creditor,  be  he  citizen  or  non-resident,  prefei-s  not  to  come  in 
and  accept  the  provisions  of  the  law,  he  is  at  liberty  to  stay  out,  and  if  he  did 
so  he  retains  his  claim  and  right  of  action  thereon  against  the  debtor  unaf- 
fected by  the  insolvency  proceedings.  Tlie  provision  of  the  law  to  the  effect 
that  the  assignment  made  by  his  debtor  within  10  days  after  tlie  levy  of  the 
attachment  upon  his  property  dissolves  tiie  attachment,  does  not  impair  the 
obligation"  of  the  contract.  This  is  a  matter  relating  wholly  to  the  renietly, 
and  is  entirely  within  the  control  of  the  forum.  Not  only  was  plaintifiTs  at- 
tachment levied,  but  (a  fact  probably  not  material)  their  debt  itself  was  con- 
tracted aftei'  the  passage  of  this  law.  When  the  plaintiffs  come  into  this 
state  to  seek  their  remedy  in  our  courts  they  must  take  it  as  the  law  of  the 
state  gives  it  them.  The  law  of  tiie  forum  governs  tiie  remedy.  The  at- 
tachment belongs  to  the  matter  of  the  remedy.  The  plaintiffs,  while  this  law 
was  in  force,  came  into  the  state  and  attaclied  this  property.  The  effect  of  the 
attachment  was  to  bind  the  ])roperty  as  security  for  sucli  judgment  as  they 
should  recover,  subject,  however,  to  be  dissolved  at  any  time  within  10  days 
by  an  assignment  by  their  debtor  of  all  his  property  for  the  benefit  of  all  his 
creditors.  This  defeasance  was  co-extensive  with  the  charge  on  the  property, 
and  by  the  happening  of  the  condition  tiie  attachment  was  dissolved. 

In  the  matter  of  remedy  tlie  plaintiffs  stood  in  this  respect  on  an  equal 
footing  with  our  own  citizens.  Bhjdow  v.  Pritchard,  21  Pick.  169;  Grant  v. 
Lyman,  4  Mete.  470.    See,  also,  Springer  v.  Foster,  2  Story,  381. 

Counsel  suggests  that  if  this  suit  could  have  been  instituted  in  tlie  federal 
court  an  attachment  issued  out  of  that  court  could  not  have  been  affected  by 
the  state  laws;  and  he  argues  that  he  ought  not  to  be  put  in  any  less  favor- 
able position  because  he  was  compelled  to  commence  his  action  in  the  state 
court.  There  is  no  forge  whatever  in  his  suggestion.  Of  course  state  laws 
cannot  of  themselves  affect  process  issued  out  of  federal  courts,  but  they  have 
entire  control  over  process  issuing  out  of  state  courts  even  at  the  suit  of  citi- 
zens of  other  states.  Springer  v.  Foster,  2  Story,  supra.  But  even  if  plain- 
tiffs could  have  brought  this  action  in  the  United  States  court,  the  same  con- 
tingency which  now  dissolves  the  attachment  would,  under  the  federal  stat- 
utes, have  also  dissolved  it.  U.  8.  Rev.  St.  §  933-  MatJher  v.  Nesbitt,  13  Fed. 
Kep.  872. 

Order  afl&rmed. 
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Lewi8  and  others  v.  Lawhence  and  others. 
Filed  February  23,  1883. 

A  creditor  domiciled  la  Illinois  execnted  In  that  state  an  assignment  to  a  resident  of  LonMana  of  ar 
<lebt  doe  irooa  a  resident  of  Minnesota  and  payable  in  the  latter  state.  Afterwards,  bat  befora  the  as- 
MSDoe  had  ^iTen  notice  o(  such  assignment  to  the  debtor,  a  creditor  of  the  assignor,  residing  in  Can- 
kda.  attached  tbe  debt  by  serTice  of  a  garnishee  summons  upon  the  debtor  in  this  snit.  After  the 
serviee  of  such  garnishee  samraons,  and  at  the  time  of  the  disclo^are  of  the  garnishee,  the  nssignee- 
appenred  and  gave  notice  of  his  claim  to  the  debt  and  was  made  a  party  to  the  proceeding**.  By  the 
Jaw  oT  MiQiieeota  an  assignment  of  a  chose  In  action  is  valid  and  complete  without  notice  to  the 
4lebtor,  and  an  attachment  of  tlie  debt  by  a  creditor  of  ^he  assignor  before  notice  to  the  debtor  will 
uai  entitle  8a«fa  creditor  to  a  priority  of  right  over  the  assignee  if  the  debtor  receive  notice  of  as'ilgn. 
ment  pendent*  /</«,  and  in  time  to  avail  himself  of  it  in  discharge  of  the  suit  against  him.  Bat  in  fUi. 
nols  a  transfer  of  a  choee  io  action,  althoagh  valid  as  between  the  parties  withoat  notice  to  the 
debtor,  yet  is  not  complete  ad  as  to  vest  title  absolutely  in  the  aasigneeas  against  attaching  creditors 
<*r  the  aiiKignor  until  notice  or  ** intimation  "  of  the  assignment  is  given  to  tbe  debtor.  Heidy  that  the 
re«pec:tive  rights  of  the  assignee  and  of  the  attaching  creditor  are  to  be  determined  by  the  laws  of 
Minnesota,  and  not  by  those  of  Illinois. 

Appe^il  from  order  of  district  coui-t,  county  of  Kanisey,  denying  plaintiffs' 
motion  for  new  trial. 

ffarcey  Officer,  for  appellants.  Rogers  <fe  Rogers^  for  respondent  and  claim- 
ant. 

Mitchell,  J.  The  contest  in  this  case  is  between  the  plaintiffs  and  the 
c'lainiant  as  to  which  of  them  is  entitled  to  the  amount  due  from  the  gar- 
nishees on  account  of  goods  sold  and  delivered  to  them  by  the  defendants.  The 
facts  are  these; 

The  garnishees  were  a  firm  composed  of  C.  A.  Broadwater,  residing  in  Mon- 
tana, and  A.  H.  Wilder,  residing  in  Minnesota.  They  were  engaged  in  mer- 
chandising in  Montana,  their  purchases  being  made  both  in  Montana  and  in 
St.  Paul,  Minnesota,  in  which  latter  place  they  had  an  oflice,  where  all  their 
bills  w^ere  paid.  On  and  prior  to  June  22, 1881,  they  were  Indebted  to  the  de- 
fendants I^awrence  and  Martin  (who  resided  and  did  business  in  Chicago, 
Illinois)  on  account,  in  the  sum  of  $3,432.11,  for  goods  sold,  which  fjoere  pay- 
able in  at.  Paul. 

On  the  twenty-second  of  June  1881,  at  Chicago^  the  defendants  for  a  valu- 
able consideration  sold  and  assigned  this  claim  against  Broadwater  &  Co.  to 
the  claimant,  Bush,  a  resident  of  Louisiana.  The  plaintiffs,  a  firm  residing 
and  doing  business  in  Canada^  being  creditors  of  defendant,  brought  tliis 
miction  and  attached  the  debt  by  serving  a  garnishee  summons  upon  Broad- 
water 3c  Ck).  June  29,  1881,  after  the  assignment  by  defendants  to  Bush,  but 
htfore  Bush  had  given  any  notice  of  the  assignment  to  Broadwater  &  Co. 
After  the  service  of  this  garnishee  summons  and  at  the  time  of  the  disclosure 
of  the  garnishees,  July  13, 1881,  Bush  appeared  and  claimed  to  be  the  owner 
of  the  debt  thus  sought  to  be  reached  by  the  garnishee  proceedings,  and  was 
by  dii-ection  of  the  court  made  a  painty  thereto,  pursuant  to  section  174,  c.  66^ 
<ieB.  St.  1878. 

The  law  of  this  state  is  that  an  assignment  of  a  chose  in  action  is  valid  and 
complete  in  itself  upon  the  mutual  assent  of  the  assignor  and  assignee  with- 
out notice  to  the  debtor.  That  notice  is  only  necessary  in  order  to  charge  the 
debtor  with  the  duty  of  payment  to  the  assignee,  and  protect  the  assignee 
from  the  danger  of  loss  by  reason  of  the  debtor's  paying  to  the  assignor  with- 
out notice  of  the  assignment.  But  an  arrest  or  attachment  of  the  debt  by  a 
(freditor  of  the  assignor  will  not  entitle  such  creditor  to  a  priority  of  right, 
though  no  notice  of  the  assignment  be  given  to  the  debtor  prior  to  the  at- 
tachment, if  the  debtor  receives  such  notice  pendente  lite,  and  in  time  to  avail 
himself  of  it  in  discharge  of  the  suit  against  him.  Macdonald  v.  Kneeland, 
b  Minn.  352,  (Gil.  283;)  WUliams  v.  Pomeroy,  27  Minn.  85;  [S.  C.  6  :Nr.  W. 
V.15--8  (no,  ii) 
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Rep.  445.]  Hence  if  the  law  of  Minnesota  governs  this  case  it  is  clear  tliat 
the  title  of  the  claimant,  Bush,  has  priority  and  must  prevail.  But  the  con- 
tention of  the  appellants  is  that  the  laws  of  Illinois,the  domicile  of  the  assignor 
and  the  place  where  the  contract  of  assignment  was  executed,  must  control 
the  rights  of  the  parties.  By  the  laws  of  that  state  an  assignment  of  a  chos« 
in  action,  althoirgh  valid  as  between  the  parties  without  notice  to  the  debtor, 
is  not  complete,  so  as  to  vest  title  absolutely  in  the  assignee  as  against  at  tH())- 
ing  creditors  of  the  assignor,  until  notice  or  "  intimation  "  of  the  assignment 
is  given  to  the  debtor. 

It  will  not  be  necessary  to  consider  generally  the  question  as  to  how  far  the 
transfer  of  pei*sonal  property  is  governed  by  the  law  of  the  domicile  of  the 
owner — a  subject  upon  which  the  law  is  in  much  confusion.  There  are  cer- 
tain important  facts  in  this  case  which,  according  to  well-settled  principles 
of  law,  are  in  our  opinion  decisive  in  favor  of  the  claim  of  the  assignee.  Bush. 
It  will  be  observed  that  this  is  not  a  question  what  law  must  govern  as  to  the 
validity  of  the  contract  as  between  the  parties.  The  question  is  entirely  out- 
side of  that.  It  is  not  claimed  that  this  assignment  was  not  executed  with  all 
the  formalities  as  to  the  mode  of  its  execution  between  the  parties  required 
by  the  laws  of  Illinois.  It  is  admitted  to  be  valid  and  operative  as  a  transfer 
of  the  debt  from  the  assignor  to  the  assignee,  as  between  themselves.  All  that 
is  claimed  to  be  lacking  is  something  required  to  be  done  by  the  assignee  sub- 
sequent to  the  contract  so  as  to  make  his  rights  complete  against  third  person^ 
not  parties  to  the  contract.  It  will  also  be  observed  that  the  plaintiffs,  tlie 
attaching  creditors,  claim  no  lien  upon  nor  vested  right  of  property  in  the  debt 
under  the  laws  of  Illinois.  Whatever  claim  they  have  upon  it,  if  any,  t]w\ 
have  acquired  by  virtue  of  their  garnishment  under  the  laws  of  this  state. 
Had  this  assignment  been  so  defective  as  to  be  void  as  between  the  parties 
according  to  tlie  laws  of  Illinois,  or  had  the  plaintiffs  acquired  some  vesteil 
right  in  this  debt  under  the  laws  of  that  state,  an  entirely  different  question 
would  have  arisen.  But  as  the  case  is  before  us  it  is  entirely  a  question  pf 
priority  between  a  creditor  attaching  under  our  laws  and  an  assignee  claim- 
ing under  an  assignment,  properly  executed  and  conceded  to  be  valid  between 
the  parties  even  by  the  laws  of  Illinois.  This  is  a  questson  of  remedy  rather 
than  of  contract,  which,  we  think,  must  be  determined  by  the  law  of  ihefunuu . 

We  fail  to  see,  on  principle,  why  this  question  of  priority  should  be  con- 
trolled by  the  laws  of  Illinois  rather  than  those  of  Minnesota,  where  the 
debtor  resides  and  the  debt  is  payable,  and  under  whose  laws  and  in  whose 
courts  the  attaching  creditor  has  instituted  these  proceedings. 
.  For  the  purposes  of  this  case  this  state  must  be  deemed  the  ffitvjf  of  this 
debt.  The  fiction  of  law  that  the  domicile  of  the  owner  draws  to  it  his  per- 
sonal property,  wherever  situated,  must  always  yield  to  law  in  reference  to  tl »' 
attachment  of  the  property  of  non-resident  debtors,  because  such  laws  neces- 
sarily assume  that  the  property  has  a  m^tw  distinct  from  the  owner's  domicile. 
Attachment  or  garnishee  proceedings  like  the  present  are  really  in  rem.  They 
are  instituted  upon  the  theory  that  the  thing  sought  to  be  reached  is  situate* 
within  the  state.  It  is  this  alone  that  gives  the  court  jurisdiction.  Ami 
when  a  party  comes  into  this  state  and  invokes  the  aid  of  our  garnishee  or 
attachment  laws,  it  is  they  and  not  the  laws  of  some  other  state  that  must  de- 
termine Whether  the  property  which  he  seeks  to  reach  is  liable  to  his  process. 

in  determining  a  question  of  priority  between  him  and  another  claimant 
we  cannot  permit  the  laws  of  another  state  to  be  imported  and  override  the 
settled  policy  of  our  own  laws.  In  such  a  case  comity  must  yield  to  policy, 
otherwise  we  would  have  no  established  rule  to  goverri  our  own  cotn-ts,  or  bv 
which  our  own  citizens  can  regulate  their  own  conduct.  If  any  other  dt>t- 
trine  shoukl  prevail,  a  citizen  of  our  own  state  who  had  been  debtor  to  a  non- 
resitlent  would  never  he  certain  to  whom  he  was  liable,  for  his  liability  would 
be  as  uncertain  and  variable  as  might  be  the  domicile  of  his  creditor.     This 
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debt  was  payable  in  Minnesota,  and  therefore  its  laws  govern  the  obligation 
uf  the  contract.  That  obligation  was  to  pay  the  debt  to  the  defendants,  or, 
in  case  of  assignment,  to  the  assignee,  provided  in  the  latter  case  the  debtor 
had  notice  of  the  assignment  in  time  to  avail  himself  of  it  in  discharge  of  any 
mi  against  him  by  an  attaching  creditor  of  the  assignor.  This  is  the  law  of 
this  state,  and  this  the  law  which  must  govern  those  who  contract  with  refer- 
ence to  cboses  in  action  payable  in  this  state  against  a  debtor  domiciled  here, 
and  those  who,  like  plaintiffs,  attempt  to  reach  such  choses  in  action  by  at- 
tachment under  our  statutes. 

We  have  been  referred  to  no  case  entirely  analogous  upon  the  facts  to  tlie 
<'a.>e  at  bar.  But  it  has  often  been  held  that  where  an  assignment  of  a  debt 
IS  executed  in  a  state  where  notice  to  the  debtor  was  not  necessary  but  where 
the  debtor  resided,  and  the  debt  was  payable  in  another  state  where  such  no- 
tice was  necessary,  the  laws  of  the  latter  state  must  control  the  question  of 
priority  as  between  the  assignee  and  an  attaching  creditor  of  the  assignoi*. 
The  same  rule  has  been  applied  in  cases  of  assignments  of  chattel  property, 
.  vrhere  the  transfer  of  possession  was  necessary  by  the  laws  of  the  state  where 
the  property  was  at  the  time  actually  situated,  but  not  by  the  laws  of  the 
state  where  the  assignor  resided  and  where  the  assignment  was  executed. 

These  cases,  we  think,  in  principle  more  than  cover  the  present  case.  Em- 
r^M  V.  Partridge,  27  Vt.  8;  Martin  v.  Fattee,  34  Vt.  87;  Warden  v.  Nourse, 
'J6  Vt.  786;  Le  Chevali^  v.  Lynch,  1  Doug.  170;  Oliver  v.  Townee,  14  Martin, 
(U.)  93.  See,  also,  Qreen  v.  Van  Bmkirk,  5  Wall.  307;  S.  C.  7  Wall.  139; 
(juUIander  v.  Ghiyer,  35  N.  Y.  657;  Van  Gratten  v.  IHgby,  31  Beav.  561 ;  In- 
'jraham  v.  Qeyer^  13  Mass.  146. 

Order  denying  new  trial  affirmed. 

GiLFiLLAN,  0.  J.,  on  account  of  sickness,  took  no  part  in  the  decision  of 
this  case. 


Perkins  9.  Frinka. 
Filed  February  23, 1883. 

The  eiidence  in  this  cfiM  considered,  and  held  not  reasonably  tending  to  inpport  tbe  allegntlons  of 
tb«  answer  that  the  promissory  note  upon  which  this  suit  was  broaffht  was  obtained  without  con- 
«:i£r^tion,  by  the  frand  and  fnlse  representations  of  the  philntiff.  snd  that  it  was  ezecnted  b^  defend. 
'Hi  (.Dder  duress :  hence,  that  the  verdict  is  not  Justified  by  the  evidence.    When  parties  whose  rightti 

V  qneMlonable  and  doobtfnl,  and  who  haye  equal  means  of  ascertaining  what  these  rights  are,  come 
tGi^ber  and  settle  tbeae  rights  betvreen  themseWes,  a  court  must  enforce  the  agreement  to  which  they 
r'lHj  fa;r]7  conae  at  tbe  time,  although  a  Judicial  decision  should  afterwards  be  made  sho^^lngthnt 
:w«%  risbts  were  difibrent  from  what  they  supposed  them  to  be,  or  showing  that  one  of  them  really 
I::.  1  no  rights  at  aU,  and  so  nothing  to  forego. 

Appeal  from  order  of  district  court,  county  of  Rice,  denying  new  trial. 

H.  A.  Mott,  for  appellant.    H.  S,  Qipson,  for  respondent. 

-MiTCHELi*,  J.  We  do  not  think  that  the  defendant  produced  any  evidence 
rfH.^nably  tending  to  support  the  allegations  of  his  answer  that  the  note  in 
!»»it  was  obtained  without  consideration,  by  the  fraud  and  false  representa- 
tions of  the  plaintiff.  Plaintiff  had  held  a  tax  deed  for  a  number  of  yeara 
"pon  the  farm  occupied  by  defendant.  After  several  ineffectual  negotiations 
>tween  the  parties  for  a  settlement,  plaintiff  finally  brought  suit  against  de- 
i<;ndant  for  possession  of  the  land,  claiming  to  be  owner.  Thereupon  defend- 
int  went  and  compromised  or  settled  the  matter  with  plaintiff  by  executing 
to  hira  the  promissory  note  in  suit,  in  consideration  for  which  plaintiff  exe- 
•uted  to  him  a  quitclaim  deed  of  the  premises,  which  was  placed  in  escrow 
»u  llie  hands  of  a  third  person,  to  be  delivered  upon  the  execution  by  defeud- 
;mt  and  wife  to  plaintiff  of  a  mortgage  upon  the  land  to  secure  the  note,  in 
Aiiieli  event  tbe  suit  was  to  be  discontinued. 
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The  only  tangible  representations  which  can  be  urged  as  untrue  and  as 
constituting  the  fraud  complained  of  were  the  statements  made  by  plaintiff 
during  and  prior  to  the  negotiations  for  settlement,  to  the  effect  that  he  had 
valid  title  to  the  land  and  could  recover  possession  unless  defendant  settled 
with  him,  whereas  in  fact  his  tax  deed  was  void  and  vested  no  title  in  bim, 
as  has  since  been  judicially  ascertained  in  the  case  of  (/Mulcahy  v.  Fiorer,  27 
Minn.  449,  IS.  C.  8  N.  W.  Hep.  166,]  in  which  a  deed  of  the  same  was  held 
void  on  its  face. 

It  is  entirely  clear  that  plaintiff  made  this  claim  of  title  solely  under  his 
tax  deed,  and  that  his  statements  were  made  wholly  with  reference  to  it,  and 
that  defendant  perfectly  understood  this.  Under  the  circumstances  of  the 
case,  plaintiff's  statements  were  rather  expressions  of  opinion  as  to  the  legal 
effect  of  his  tax  deed  than  positive  statements  of  fact.  The  evidence  also 
shows  that  defendant  had  been  aware  of  the  existence  of  this  deed  for  years, 
and  had  more  than  once  refused  to  accept  plaintiff's  offers  of  settlement  be- 
cause he  considered  it  void.  There  were  no  relations  of  confidence  between 
the  parties.  Defendant  had  precisely  the  same  means  of  ascertaining  whethen 
the  tax  title  was  valid  which  plaintiff  possessed.  On  cross-examination  he 
admits  that  he  could  not  say  that  he  exactly  believed  that  plaintiff  could  get 
possession  of  the  land  unless  he  signed  this  note.  There  is  no  evidence  that 
plaintiff  then  knew  or  believed  that  his  tax  deed  was  void.  It  is  also  evident 
that  the  settlement  was  made,  not  upon  the  basis  that  plaintiff  had  unques< 
tionable  title,  but  that  his  claim  was  doubtful,  because  the  land  was  worth 
about  $4,000,  and  the  amount  to  be  paid  was  only  $825.  Hence,  all  there  is 
of  the  case  is  that  plaintiff  had  brought  ejectment  claiming  title  under  a  tax 
deed  which  he  asserted  was  valid,  but  which  defendant  had  asserted  was  void. 
The  question  was  one  of  doubt,  and  defendant  concluded  to  pay  the  3^t25 
rather  than  run  any  risk  of  losing  his  whole  farm.  Possibly  he  did  so  too 
hastily  and  without  taking  proper  counsel.  But  this  is  his  own  fault.  It  may 
he  also  true  that  the  parties  did  not  stand  upon  an  equal  footing  in  point  of 
intelligence  and  business  experience.  But  this  of  itself  is  no  defense,  as  long 
as  defendant  possessed  the  legal  capacity  to  make  a  contract. 

Possibly,  tested  by  the  highest  standard  of  morality,  which  is  perfection, 
plaintiff  exacted  more  than  was  in  accordance  with  the  golden  rule;  but  this 
the  law  cannot  consider,  unless  some  legal  duty  has  been  violated.  Neither 
is  it  any  defense  that  it  was  afterwards  judicially  determined  that  tax  deetls 
of  this  farm  are  valid.  Where  parties  whose  rights  are  questionable  and 
doubtful,  and  who  have  equal  mefins  of  ascertaining  what  their  rights  are, 
come  together  and  settle  these  rights  among  themselves,  a  court  must  enforce 
the  agreement  to  which  they  may  fairly  come  at  the  time,  although  a  judicial 
decision  should  afterwards  be  made  showing  that  these  rights  were  different 
from  what  they  supposed  them  to  be,  on  showing  that  one  of  them  really  had 
no  rights  at  all  and  so  nothing  to  forego. 

The  defendjint's  second  defense,  that  the  note  was  executed  under  duress,  is 
equally  unsustained  by  the  evidence.  It  can  hardly  be  necessary  to  say  that 
the  mere  fact  that  a  suit  had  been  brought  against  defendant  to  recover  pos- 
session of  his  farm  did  not  amount  in  law  to  duress,  even  although  it  may 
have  induced  him,  through  fear  of  losing  his  land,  to  execute  the  note  in 
question.  It  is  evident  that  the  jury  must  have  found  in  favor  of  defendant 
upon  one  or  both  of  these  defenses,  and  hence  our  conclusion  is  that  tlie  ver- 
dict is  not  justified  by  the  evidence.  Although  it  may  be,  in  a  popular  sense, 
an  equitable  verdict,  yet  it  cannot  be  sustained  without  a  violation  of  clear 
legal  principles. 

This  disposes  of  the  case,  but  in  view  of  another  trial  we  deem  it  proper  to 
refer  to  another  matter.  The  court  below  in  effect  instructed  the  jury  that 
even  if  they  found  that  plaintiff  obtained  this  note  by  fraud  or  false  represen- 
tations, yet  he  would  be  entitled  to  recover  upon  it  to  the  extent  of  the  taxes 
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he  had  paid  on  the  land.  We  think  this  was  error.  The  defense  is  not  a  par- 
tial faUure  of  consideration,  but  that  the  note  was  obtained  without  consid- 
eration, by  fraud  and  false  representations.  If  the  note  was  thus  obtained  by 
fraud,  no  recovery  whatever  can  be  bad  upon  it;  but  in  such  case  pbiititilf 
would  be  relegated  wholly  to  his  tax  title  or  lien  for  taxes  paid,  precisely  as  if 
the  note  had  never  been  executed.  On  the  other  hand,  if  the  note  was  ob- 
tained fairly  and  without  fraud,  he  would  be  entitled  to  recover  tlie  full 
amount  of  it,  regardless  of  the  fact  whether  his  tax  title  was  valid  or  void. 
The  relinquishment  of  a  doubtful  right  or  claim  to  the  land  would  be  a  suf- 
ficient consideration  for  the  note. 
Order  reversed  and  new  trial  granted. 


Papke  v.  Papke. 
Filed  March  6, 1883. 

CurtU  v.J'arfcttfn,  23  Minn. 268,  followed,  to  the  effect  thnt  a  purty  objectini;  to  the  Jarisdiction  when. 
in  the  same  motion,  he  aitks  a  decision  on  the  merits,  consents  to  the  jurisdiction.  The  record  held 
not  to  ftboviLtliat  the  conrt  below  adjudged  the  defendant  goilty  of  a  contempt  without  giving  him  hu 
opportunity  to  be  beard. 

Where,  in  an  action  for  diyorce.  Judgment  for  plaintiff  was  entered  granting  the  divorce,  allowing 
alimony  and  costs,  and  making  the  amount  a  lien  on  defendants  real  estate,  and  subsequently  an 
order  waa  made  appointing  a  receiver,  directing  defendant  to  convey  the  real  estate  to  him,  and  the 
latter  to  sell  and  pay  the  alimony  and  costs,  fields  that,  upon  an  appeal  Hrom  an  order  adjudging  de. 
fendant  guilty  of  a  contempt  for  refusing  to  convey  to  tlie  receiver,  errors  or  irregularities  in  the 
judgment  or  order  appointing  the  receiver  cannot  be  considered. 

Appeal  from  order  of  district  court,  county  of  Sibley. 

O,  D.  Emery,  for  respondent.    8,  <t  0,  Kipp,  for  appellant. 

GiLFiLLAN,  C.  J.  This  is  an  action  for  divorce.  A  judgment  was  entered 
February  7,  1880,  dissolving  the  marriage,  and  directing  defendant  to  pay 
plaintiff,  within  30  days,  for  permanent  alimony,  costs,  and  counsel  fees,  divers 
sums,  amounting  in  all  to  $442.79,  and  giving  plaintiff  alien  therefor  on  the  real 
estate  of  defendant  described  in  the  judgment.  The  money  not  having  been 
paid,  the  plaintiff  applied  for  an  order  to  show  cause,  and  April  26,  1881,  ob- 
tained an  order  appointing  a  receiver  of  the  real  estate,  directing  defendant 
to  convey  to  the  receiver,  and  to  the  receiver  to  sell  the  real  estate,  or  so  much 
thereof  as  might  be  necessary  for  that  purpose,  and  from  the  proceeds  to  pay  to 
plaintiff  the  amount  directed  by  the  judgment,  and  to  pay  the  excess,  if  any, 
to  defendant,  and  reconvey  to  him  any  part  of  the  real  estate  not  so  sold. 

May  24,  1881,  plaintiff,  on  affidavits  showing  a  demand  by  the  receiver  and 
a  refusal  by  defendant  to  execute  to  the  receiver  a  conveyance  of  the  real  es- 
tate, obtained  an  order  requiring  defendant  to  show  cause  why  he  should  not 
be  punished  as  for  a  contempt  in  refusing  to  execute  such  conveyance  as  di- 
rected by  the  order  of  April  26th.  Defendant  failed  to  appear  in  obedience  to 
this  order,  and  July  28,  1881,  a  warrant  was  issued  reciting  the  prior  proceed-, 
ings,  and  directing  the  sheriff  to  arrest  and  produce  the  defendant  before  the 
court,  to  be  dealt  with  according  to  law.  The  defendant  having  been  arrestetl 
on  the  warrant  and  brought  before  the  court,  made  divers  objections;  among 
them,  tliat  the  warrant  contained  no  direction  in  respect  to  bail,  and  others  to 
the  regularity,  or  rather  correctness,  of  the  judgment  and  order  appointing  a 
receiver.  The  objections  were  overruled,  and  the  court  subsequently  made 
an  order  adjudging  defendant  guilty  of  a  contempt,  and  directing  that  he  be 
oonimitted  to  the  county  jail  for  10  days,  and  that  he  remain  so  committed 
until  he  should  execute  the  conveyance  to  the  receiver.  From  this  order  the 
appeal  is  taken. 

The  objections  to  the  judgment,  and  to  the  order  appointing  the  receiver, 
cannot  be  considered  on  this  appeal.     Each  was  final,  so  that  it  might  be  ap- 
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pealed  from,  and  any  errors  or  irregularities  in  it  corrected,  and  no  apjweal 
having  been  taken  each  is  conclusive.  Had  the  defendant,  when  brought  be- 
fore tlie  court  on  the  warrant,  presented  his  objection  to  it  in  the  proper  way, 
it  would  have  been  well  taken;  for  the  statute  (section  6,c.87,  Gen.  St.  1878) 
is  explicit  that  the  warrant  shall  direct  whether  the  person  shall  be  let  to 
bail  or  detained  in  custody.  But  by  uniting  that  objection,  which  went  to 
the  jurisdiction  of  the  court,  to  try  him  on,  the  charge  for  contempt  with 
others  that  did  not  go  to  the  jurisdiction,  but  to  tlie  merits  of  the  charge,  he 
submitted  himself  to  the  jurisdiction  and  waived  his  objection  to  it.  A  party 
cannot  at  the  same  time  object  to  and  ask  the  court  to  exercise  its  jurisdic- 
tion. Curtis  V.  Jofikson,  23  Minn.  268.  The  point  that  the  court  below  ad- 
judged the  defendant  guilty  of  a  contempt  without  an  examination  of  the 
facts  and  giving  him  an  opportunity  to  be  heard,  is  not,  in  the  opinion  of  this 
court,  sustained  by  the  record.  That  the  court  proceeded  without  giving  him 
a  hearing,  does  not  affirmatively  appear  as  it  should  in  order  to  sustain  an  al- 
legation of  error.    Order  affirmed. 


Mohan  v.  Smith  and  others. 
Filed  March  6.  1883. 

A  flheriflT's  sale  of  lands  on  execatton,  in  which  he  sells  as  one  parcel  for  one  gross  sum  a  home- 
stead and  other  lands  not  exempt,  is  void  as  to  the  whole  of  the  lands  8o  sold. 

Appeal  from  judgment  of  district  court,  county  of  Sibley. 

6?.  D.  Emery,  for  respondent.    IS,  d-  0,  Kipp,  for  appellants. 

GiLFiLLAX,  C.  J.  This  action  is  an  action  to  clear  off  the  cloud  created  by 
a  sheriff's  certificate  of  sale  of  certain  lands  on  execution.  Tlie  land  was  sold 
in  two  parcels.  Of  the  validity  of  the  sale  of  the  second  parcel  no  question  is 
made.  The  first  parcel  consisted  of  two  80-acre  tracts,  and  the  sale  was  for 
one  gross  sum.  Upon  one  of  these  80-acre  tracts  was  the  dwelling  of  plain- 
tiff, occupied  by  him  and  his  family  as  their  home,  and  the  eighty  was  claimed 
by  him  as  his  homestead,  of  which  claim  he  notified  the  sheriff  immediately 
after  the  levy  and  before  the  sale. 

That  the  sale  was  void  as  to  the  homestead  is  not  denied.  But  it  is 
claimed  that  it  was  valid  as  to  the  non-exempt  eighty  sold  in  one  parcel  with 
it.  The  same  question  was  raised  in  Ferguson  v.  Kitmhj^  27  Minn.  15(>;  [S.  C. 
6  N.  W.  Rep.  618;]  but  as  there  was  no  datn  in  tiie  record  to  separate  the 
exempt  from  the  non-exempt  land,  the  court  did  not  decide  it.  It  it  here 
squarely  presented,  and  we  do  not  hesitate  in  deciding  that  the  sale  was  voiil 
not  only  as  to  the  exempt,  but  as  to  the  non-exempt  eighty.  One  reason  win- 
it  ought  to  be  so  decided  is  that  to  allow  such  a  sale  to  stand  as  to  any  of  the 
land  included  in  the  parcel  so  sold  would  be  likely  to  embaiTass  or  burden  a 
judgment  debtor  in  the  exercise  of  his  statutory  right  of  redemption.  Tliai 
right  could  not  be  exercised  without  paying  the  entire  sum  bid,  although  a 
portion,  and  in  some  instances,  perhaps,  a  greater  portion  of  such  sum  may 
have  been  bid  on  account  of  the  exempt  land.  He  would  have  to  do  this  or 
forego  his  right  of  redemption,  and  so  lose  the  non-exempt  land  sold.  Tu 
hold  the  sale  valid  as  to  any  of  the  land  would  in  effect,  so  far  as  the  right  of 
redemption  is  concerned,  make  it  valid  as  to  the  homestead,  for  the  debtoi 
would  have  to  redeem  the  homestead  in  order  to  redeem  the  other.  It  would 
be  to  that  extent  an  evasion  of  the  statute  allowing  the  exemption.  Judg- 
ment affirmed. 
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Fleming  v,  Rovtsrud,  County  Auditor,  etc. 
Filed  March  8,  1883. 

Th«  proTltdons  of  Motion  lb\  c.  11,  Gen.  St.  1866«  for  the  retorn  of  his  parchaM  money  to  a  par- 
chafer,  applied  as  well  to  a  purchase  of  lands  Torfeited  to  the  slate  as  to  a  parcbase  at  the  tax  sale, 
aad  to  a  case  where  the  sale  or  forfeitura  was  declared  void  by  Judgment  of  coort  in  any  form  of 
action. 

The  report  of  a  purchaser  to  a  return  of  his  money  upon  a  pnrcbase  when  that  section  was  in  force 
coQld  not  be  aflected  by  a  statute  passed  subsequent  to  the  purchase. 

Appeal  from  order  sustaining  demurrer  to  complaint,  by  district  court, 
county  of  Houston. 

W,  H.  Harries,  for  appellant.    Jaines  O'Brien,  for  respondent. 

GiLFiLLAN,  C.  J.  It  appears  from  the  complaint  and  the  exhibits  attached 
that  January,  1874,  the  plaintiff  paid  into  the  treasury  of  Houston  county,  of 
which  defendant  is  auditor,  $110  for  the  purchase  of  certain  lands  in  tliat* 
county  claimed  to  have  become,  prior  to  that  time,  forfeited  to  the  state  un- 
der chapter  11,  Gen.  St.  1866.  at  a  tax  sale,  and  to  have  become  the  absolute 
property  of  the  state  and  subject  to  sale  on  the  direction  of  the  state  auditor, 
who  had  directed  them  to  be  sold  at  private  sale,  and  that  thereupon  the  then 
auditor  of  the  county  executed  to  the  plaintiff  a  deed  therefor  pursuant  to  the 
statute.  That  October,  1881,  in  an  action  in  ejectment  brought  against  the 
plaintiff  in  the  district  court  of  the  county,  the  deed  was  adjudged  void  on 
the  ground  as  stated  in  the  judgment,  '*  that  the  officer  executing  said  deed 
was  not  warranted  in  selling  said  lands;  that  said  lands  had  not  been  duly 
forfeited  to  the  state;  and  that  the  description  of  said  lands  prior  to  the  mak- 
ing of  said  tax  deed,  as  appears  in  the  records  of  said  county,  are  irregular  and 
insufllcient.'*  That  since  said  judgment  plaintiff  has  made  to  defendant,  as 
county  auditor,  due  proof  thereof,  and  demanded  of  him  to  draw  his  order 
upon  the  county  treasurer  for  the  payment  to  plaintiff  of  the  money  so  paid 
by  him  into  the  treasury,  which  defendant  refused  to  do.  The  complaint  de- 
mands that  defendant  be  required  to  draw  said  order,  and  that  plaintiff  have 
judgment  for  the  amount,  etc.,  to  be  canceled  on  defendant  draw  ing  and  deliv- 
ering the  oid«»T.  To  the  complaint  was  a  demurrer— jF'iV*^  for  want  of  juris- 
diction; second,  for  defect  of  parties  defendant,  in  that  the  county  commis- 
sioners should  have  been  joined;  third,  that  the  facts  stated  are  not  suHicient 
to  constitute  a  cause  of  action.  The  appeal  is  taken  from  an  order  sustaining 
the  demurrer. 

There  is  nothing  in  the  first  two  grounds  of  demuner,  and  they  are  not 
urged  here.  The  proceeding,  though  by  action,  is  in  the  nature  so  far  as  the 
plaintiff  can  have  any  relief  in  it,  of  maiidamus  to  comnel  defendant  to  draw 
his  order,  to  which  the  county  commissionera  would  not  be  made  parties.  In 
support  of  the  third  ground  of  demurrer  the  defendant  makes  in  substance  the 
general  propositions:  First,  that  the  statute  on  which  plaintiff  relies  applied 
only  to  tax  sales  of  land  forfeited  to  the  state;  second,  that  the  judgment  of  a 
court  adjudging  the  sale  void  must  be  rendered  in  an  action  to  test  the  valid- 
ity of  the  sale,  such  as  the  statute  gave. 

The  statute  under  which  the  right  of  plaintiff  to  a  return  of  his  money  ex- 
ists, if  it  exists  at  all,  is  section  155,  c.  11,  Gen.  St.  1866,  which  section  was  in 
force  when  he  paid  the  money  and  received  the  deed.  The  section  read :  •'  When 
a  sale  of  any  lands,  as  provided  in  this  chapter,  is  declaietl  void  by  judgment  of 
coui-t,  or  when  any  such  sale  is  void  by  reason  of  the  taxes  having  been  regularly 
paid  prior  thereto,  the  money  paid  by  the  purchaser  at  such  void  sale  shall  be 
refunded  to  him  out  of  the  county  treasury,  on  the  order  of  the  county  auditor, 
and  so  much  of  said  tax  as  has  been  paid  into  the  state  treasury  shall  be 
charged  to  it  by  the  county  auditor  and  deducted  from  the  next  money  due 
the  state  on  account  of  taxes." 
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This  applied  to  all  sales  "as  provided  in  this  chapter."  Sections  137  and 
138  provided  for  the  sale,  "at  public  or  private  sale,"  of  lands  forfeited  to 
the  state  at  a  tax  sale,  after  the  title  thereto  had  become  absolute  in  the  state 
by  failure  to  redeem.  There  was  no  clause  in  the  chapter  which  indicated 
that  such  a  sale  was  excepted  from  the  general  lan^ifuage  employed  in  section 
155,  and  there  is  no  reason  apparent  to  us  why  it  should  have  been.  The 
provision  was  inserted  not  only  as  a  matter  of  justice  to  purchasers  at  the 
^sales  provided  in  the  chapter,  but  to  encourage  pei-sons  to  become  purchasers, 
so  that  the  money  should  promptly  come  into  the  public  treasury — ^a  consid- 
eration which  applied  as  forcibly  to  sales  of  forfeited  lands  as  to  tax  sales 
proper. 

The  court  below  in  its  memorandum  (made  a  part  of  the  record)  appears  to 
have  so  construed  section  155,  but  based  its  decision  upon  section  19,  r».  10, 
Laws  1881,  which  it  construed  as  limiting  the  right  to  a  return  of  the  pur- 
chase money  to  the  case  of  a  tax  sale  proper.  The  case,  however,  must  be 
governed  by  the  law  in  force  at  the  time  of  plaintiff's  purchase.  Section  155. 
That  was  the  law  of  his  contract  entered  into  and  was  a  part  of  it.  By 
that  law  it  was  a  condition  of  his  purchase  that  if  the  sale  should  be  declared 
void  by  judgment  of  court  he  should  be  entitled  to  a  return  of  the  purchase 
money. 

It  is  unnecessary  to  say  that  a  subsequent  statute,  assuming  to  take  away, 
obstructing,  or  incumbering  this  right,  would  be  a  law  impairing  the  obliga- 
tion of  the  contract  and  void.  The  act  of  1881  had,  therefore,  no  effect  on 
plaintiff's  right. 

The  statute  upon  which  the  second  point  in  favor  of  the  demurrer  is  made 
here  is  section  154  of  chapter  11,  Gen.  Laws  1866,  as  amended  by  chapter  2-i, 
Gen.  Laws  1869.  That  statute  limited  the  time  within  which  any  person  in- 
terested might  bring  an  action  to  test  the  validity  of  a  tax  sale  or  forfeiture 
to  three  years  from  the  time  of  the  sale  or  forfeiture.  And  it  is  insisted  that 
it  is  the  judgment  in  such  an  action  only  that  section  155  refers  to.  The 
language  of  section  154,  as  amended,  suggests  the  conclusion  that  the  limita- 
tion apjdies,  not  to  any  action  by  a  purchaser  at  a  tax  or  forfeited  sale,  but 
only  to  oue  brought  by  a  person  whose  interest  is  or  may  be 'affected  by  the 
sale  or  forfeiture;  that  is,  the  owner  of  some  estate  or  interest  in  the  land  at 
the  time  of  tlje  sale  or  forfeiture,  or  his  successor  in  interest.  If  that  be  the 
correct  interpretation,  and  if  respondent's  proposition  be  correct,  this  result 
would  follow:  that  in  all  cases  the  right  of  a  purchaser  to  a  return  of  his 
money  from  the  county  would  depend,  not  on  anything  that  could  be  done  by 
him,  or  by  the  state  or  county,  but  on  the  commencement  of  an  action  -within 
three  years  by  some  third  person.  But  we  should  do  violence  to  the  language 
of  section  155  by  holding  that  it  referred  exclusively  to  a  judgment  in  an 
action  commenced  under  section  154.  That  language  was,  "when  a  sale  of 
lands,  as  provided  in  this  cliapler,  is  declared  void  by  judgment  of  a  court," 
without  any  reference  to  any  form  of  action  in  which  the  judgment  miglit  be 
rendered.  The  right  of  the  purchaser  to  the  land  would  be  as  effectually  d€^ 
termined  by  a  judgment  against  him  in  an  action  brought  by  himself  or  by 
one  claiming  adversely  to  the  sale  or  forfeiture,  either  in  ejectment,  or  under 
the  statute  to  determine  adverse  claims,  or  an  equitable  action,  where  oih* 
could  be  brought,  as  by  the  judgment  in  an  action  under  section  154.  It  be^ 
ing  clear  that  the  pm-pose  of  section  155  was  to  do  justice  to  purchasers 
whose  titles  should  fail,  and  to  encourage  persons  to  purchase,  it  is  impossible, 
upon  the  language  used,  to  confine  the  right  of  the  purchaser  within  the  nar- 
row limits  claimed  by  respondent.    Order  reversed. 
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Wisconsin  Cknt.  R.  Co.  v.  Lincoln  County  and  others. 
Filed  February  20, 1888. 

1.  A  stntnte  providing  that  personul  property  shRlI  be  asmsaod  for  taxation  as  of  the  first  day  of 
Mfiy,  and  that  real  property  may  be  aKsessed  in  the  same  year  at  any  time  between  May  Ist  and  the 
li9t  Monday  in  Jane,  does  not  contravene  section  1,  art.  8,  of  the  constUution,  which  requires  the  rale 
of  taxation  to  be  aniform. 

2.  Lands  which  ceased  to  be  exempt  nrom  taxation  on  May  11, 1876,  were  properly  on  the  assess- 
meat  roll  for  that  year;  and  It  is  immaterial  whether  they  were  yalaed  and  placed  on  sach  roll  be- 
fore  or  after  that  date. 

3.  Chapter  21,  Laws  1877,  extended  the  exemption  of  the  lands  mentioned  in  chapter  314  and  chapter 
962,  P.  k,  L.  Laws  1866,  (which  had  already  expired,)  for  a  term  of  three  years,  in  respect  to  all  lands 
not  theretofore  or  thereafter  sold  or  platted,  but  subjected  the  lands  afibcted  by  such  exemption  to  the 
payment  of  taxes  theretofore  assessed  against  them. 

4.  An  action  to  cancel  certiflcates  of  the  sale  of  land  for  the  taxes  of  1876,  commenced  April  27, 
1(^  was  barred  by  the  limitation  prescribed  in  section  7,  c.  334,  Laws  1878.  Ciark  v.  Lincoln  Co.  54 
W.s.  678;  [8.  C.  12  N.  W.  Rxp.  20.] 

5.  In  such  cane  it  was  not  error,  apon  a  default  beinf;  set  aside,  to  allow  the  statute  of  limitations  to 
be  pleaded.— [St ATK  Rep. 

Appeal  from  circuit  court,  Lincoln  county. 

The  action  was  commenced  April  27, 1880,  to  cancel  certificates  of  sale  of 
the  lands  described  in  the  complaint  for  the  unpaid  taxes  of  1876,  and  to  re- 
strain the  defendant,  the  county  clerk,  from  issuing  tax  deeds  pursuant  to 
.•^iH^h  certificates.  The  complaint  aUeges  that  the  sales  were  made  and  the 
certideates  issued  in  May,  1877,  and  that  the  defendant  county  is  the  owner 
and  holder  of  all  of  said  certificates.  It  also  appears  from  the  complaint  that 
the  lands  thus  sold  were  part  and  parcel  of  the  lands  granted  by  congress  to 
this  state  by  an  act  entitled  "  An  act  granting  lands  to  aid  in  the  construction 
of  certain  railroads  in  the  state  of  Wisconsin,"  approved  May  5,  1864,  (13  >St. 
at  I^arge,  p.  66,  c.  80,)  and  granted  by  the  state  by  chapters  814  and  862,  P.  & 
L.  Laws  1866,  to  the  Winnebago  &  Lake  Superior  and  the  Portage  &  Supe- 
rior Railroad  Companies  respectively.  It  also  appears  that  the  plaintiff  com- 
pany is  the  successor  in  interest  of  said  two  railroad  companies,  and  the  owner 
of  the  lands  affected  by  this  action.  It  is  alleged  that  these  lands  were  assessed 
as  of  May  1, 1876,  at  which  time  they  were  exempt  from  taxation  by  virtue 
of  chapters  314  and  362  of  1866,  above  cited,  and  also  by  virtue  of  chapter  21 
of  1877.  The  provisions  of  these  several  acts  are  sufficiently  stated  in  the 
opinion.  The  complaint  also  alleges  various  irregularities  and  breaches  of 
duty  by  the  assessors,  the  boards  of  review,  and  town  clerks,  in  the  assessment 
and  equalization  of  the  value  of  the  lands,  and  in  levying  town,  school-dis- 
trict, and  county  taxes  thereon.  These  need  not  be  specifically  stated.  The 
defendant  having  failed  to  answer  the  complaint  within  the  time  allowed  by 
law,  and  the  default  having  been  satisfactorily  excused,  the  court  granted 
leave  to  the  defendant  county  to  interpose  an  answer,  which  it  accordingly 
<Ud. 

The  answer  denies  that  the  lands  described  in  the  complaint  were  exempt 
from  assessment  and  taxation  in  1876,  or  that  they  were  assessed  as  of  May 
1st,  and  alleges  that  they  were  not  assessed  until  on  or  about  May  15th  in 
that  year.  It  also  contains  the  following  defense:  '*  Defendant  further  alleges 
that  this  action  was  commenced  on  the  twenty-seventh  day  of  April,  A.  D. 
1880,  and  more  than  nine  months  after  the  passage  of  chapter  334  of  the  Gen- 
eraJ  I^ws  of  1878,  by  reason  whereof  said  action  is  barred." 

The  plaintiff  thereupon  moved  for  judgment  on  the  pleadings,  alleging  that  the 
answer  was  **  frivolous  and  insutticient,  and  did  not  contain  a  defense  to  the 
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action.'*    The  court  granted  the  motion,  and  made  the  following  findings  of 
fact  and  conclusions  of  law : 

''(1)  That  all  the  material  allegations  In  the  complaint  are  true;  (2)  that  the 
plaintiff  is  a  railroad  corporation  duly  incorporated  and  existing  under  the  laws 
of  the  state  of  Wisconsin ;  (3)  that  the  plaintiff  was,  at  the  time  the  assess- 
ment was  made,  and  still  is,  the  owner  in  fee  of  the  lands  described  in  plaintiff's 
(complaint,  and  that  said  lands  are  a  part  of  the  so-called  **  land-grant  lands," 
wliich  were  exempted  from  taxation  by  chapters  314  and  362  of  tiie  Private 
and  Local  Laws  of  1866;  (4)  that  said  lands  were  assessed,  sold,  and  certificates 
of  sale  issued  thereon,  as  alleged  in  plaintiff's  complaint,  and  the  following 
conclusions  of  law  thereon:  (1)  That  said  lands  were  exempt  by  law  from 
sale  for  non-payment  of  the  taxes  mentioned  in  plaintiff's  complaint;  (2)  the 
sale  of  said  lands  for  non-payment  of  taxes  was  illegal  and  void,  and  should 
be  set  aside ;  (3)  the  certificates  of  sale  issued  thereon  are  illegal  and  void, 
and  are  a  cloud  upon  the  plaintiff's  title,  and  should  be  canceled;  (4)  that 
defendant's  answer  is  insufficient  in  law,  and  states  no  defense  to  plaintiff's 
cause  of  action;  (5)  that  defendant  should  be  perpetually  enjoined  and  re- 
strained from  selling  or  transferring  any  of  said  certificates  of  sale,  or  from 
issuing  deeds  thereon ;  (6)  that  the  plaintiff  is  entitled  to  have  and  recover 
judgment  herein  against  the  defendants  for  the  relief  demanded  in  the  com- 
plaint, and  for  its  costs  and  disbursements  in  this  action.  Judgment  is  there- 
fore ordered  accordingly." 

Judgment  wjis  thereupon  duly  entered  for  the  relief  demanded  in  the  com- 
plaint.    The  defendants  appealed  from  the  judgment. 

Edwin  H,  Abbot  and  Jones  &  Sanborn,  for  respondent,  Wisconsin  Central 
liailroad  Company.  /.  C,  Spoofier,  S.  U,  Pinney,  and  Bump,  Hetzel  &  Canon^ 
for  appellants,  Lincoln  county  and  others. 

Lyon,  J.  An  important  if  not  the  controlling  question  in  the  case  is,  were 
the  lands  described  in  the  complaint  exempt  from  assessment  and  taxation  in 
the  year  1876?  Chapters  314  and  362,  P.  &  L.  Laws  1866,  conferring  the  land 
grant  of  May  5,  1864,  (which  includes  the  lands  here  in  question,)  upi)n  the 
two  railroad  companies  therein  named,  (to  the  rights  of  which  said  companies 
the  plaintiff  company  has  succeeded,)  e^ch  contains  the  following  provision: 
'•  The  lands  granted  or  intended  to  be  granted  by  the  provisions  of  this  sec.  ion 
to  the  company  hereby  created,  shall  Ix^and  hereby  are  exempt  fi-om  all  assess- 
ments and  from  all  taxation  whatever,  for  the  term  of  10  years  from  the  tak- 
ing effect  of  this  act,  unless  said  company  shall  sooner  sell  or  convey  the 
same ;  and  so  much  of  said  lands  as  shall  be  sold  or  conveyed  by  said  company 
within  said  10  years  shall  be  subject  to  assessment  and  taxation,  from  time  to 
time,  as  the  same  shall  be  as  aforesaid  sold  and  conveyed." 

rhapter'214  was  published  and  took  effect  May  10,  and  chapter  362,  May  9, 
1866.  Hence  the  periods  of  exemption  therein  specified  expii'ed  on  the  tenth 
and  ninth  days  of  May.  1876,  respectively.  The  allegation  of  the  complaint 
is  that  the  lands  were  assessed  for  taxation  in  the  year  1876,  as  of  the  first 
day  of  May.  The  answer  denies  this  allegation,  also  denies  that  the  lands 
when  assessed  were  exempt  from  assessment,  and  alleges  that  the  lands  were 
not  assessed  by  the  assessor  for  the  purpose  of  taxation  "  until  on  or  al>out  the 
fifteenth  day  of  May,  1876."  The  form  of  both  pleadings  in  this  particular 
may  be  open  to  criticism,  and  each  was  criticised  by  the  opposing  counsel. 
Applying  to  both  the  liberal  and  reasonable  rule  of  construction  which  now 
prevails,  we  think  the  complaint  suflficiently  avers  that  the  assessment  was 
made  May  1st;  and  the  answer,  that  it  was  not  made  until  after  May  10th. 
But,  as  will  hereinafter  be  seen,  we  do  not  regard  these  allegations  in  the 
pleadings  as  of  any  importance.  The  learned  counsel  for  the  plaintiffs  main- 
tains that  the  assessment  must  necessarily  have  been  made  on  or  as  of  the 
first  day  of  May,  under  the  statutes  then  in  force,  and  could  not  lawfully  re- 
late to  a  later  date;  and  inasmuch  as  the  exemption  did  not  expire  until  May 
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10th  and  9lh,  no  lawful  assessment  for  taxation  could  have  been  made  in 
1876. 

The  statutes  in  force  in  1876,  relating  to  assessments  for  taxation,  provided 
that  the  assessors  should  proceed  to  make  the  assessment  on  the  tirst  day  of 
May  each  year,  or  as  soon  thereafter  as  practicable;  that  personal  property' 
should  be  assessed  as  of  May  1st  in  each  year,  and  such  assessment  should  not 
be  affected  by  any  sale  or  change  of  location  of  such  property  after  that  date, 
and  that  real  property  might  be  assessed  at  any  time  between  the  first  day  of 
May  and  the  time  appointed  for  the  sitting  of  the  proper  board  of  review,  in 
eacii  year.  Laws  18(58,  c.  180,  §  20,  and  cliapter  284  of  1876.  The  time  fixed 
for  the  meeting  of  the  board  of  review  was  the  last  Monday  in  June,  annu- 
ally. Although  the  statute  plainly  provided  for  the  assessment  of  real  prop- 
erty at  any  time  before  the  last  Monday  in  June  in  each  year,  counsel  for 
plaintiff  maintains  that  it  must  be  construed  as  requiring  real,  like  personal, 
property  to  be  assessed  as  of  May  1st;  otherwise,  he  contends,  the  provision 
would  be  invalid  in  that  it  would  violate  the  uniform  rule  of  taxation  or- 
dained by  the  constitution.    Article  7,  g  1. 

The  precise  question  is,  does  a  statute  which  provides  that  personal  prop- 
erty shall  be  assessed  for  taxation  as  of  the  first  day  of  May,  while  real  prop- 
erty may  be  assessed  in  the  same  year  any  day  between  May  1st  and  tlie  last 
Monday  in  June,  contravene  the  uniform  rule  of  the  constitution? 

Absolute  uniformity  in  every  detail  in  the  assessment  of  property  is  im- 
practicable, if  not  nnattiiinable.  It  was  said  by  the  late  chief  justice  in 
Pluiner  v.  Supers,  46  Wis.  168,  that  "it  is  sufficient  to  satisfy  the  con- 
stitution that  the  rule  of  the  section  provides  for  the  valuation  of  real  prop- 
erty at  its  full  value,  and  that  the  assessor  must  use  the  best  practicable 
means  of  ascertaining  the  value."  This  was  said  in  answer  to  an  objection 
that  a  statute  (chapter  884  of  1878,  §  1)  prescribed  a  method  for  ascertaining 
such  value  different  from  that  prescribed  by  law  for  ascertaining  the  value  of 
taxable  personal  property. 

In  the  above  quotation  we  find  the  true  reason  and  scope  of  the  constitu- 
tional rule  of  uniformity.  It  was  osdained  to  secure  intelligent  assessment 
upon  uniform  principle.  To  secure  this,  differences  of  mere  detail  in  tlie 
process  of  assessment,  growing  out  of  the  nature  of  different  classes  of  prop- 
erty, is  inevitable.  Such  differences  may  tend  to  promote  rather  than  disturb 
substantial  uniformity  in  the  rule  of  taxation.  The  assessment  laws  furnish 
illustration  of  this  proposition.  For  example,  specific  chattels,  such  as  horses, 
cattle,  carriages,  etc.,  are  assessed  as  of  the  first  day  of  May.  Their  value  on 
that  day  is  the  rule  of  assessment.  A  man  may  own  valuable  property  of  these 
kinds  during  the  whole  assessment  year,  but  if  the  property  is  destroyed  on 
the  last  day  of  April,  the  owner  cannot  be  taxed  thereon  for  that  year.  On 
the  other  hand,  a  person  may  own  or  hold  money,  bonds,  mortgages,  or  other 
securities  during  the  same  year,  and  may  lose  them  all  in  an  unfortunate 
speculation  or  otherwise  in  April,  so  that  he  has  no  property  of  that  kind  on 
the  fii*st  of  May  following.  Yet  the  statute  requires  that  he  shall  be  taxed 
for  that  year  on  the  basis  of  the  average  value  of  such  property  (less  his  in- 
debtedness) so  owned  or  held  by  him  during  the  year.  Kev.  St.  p.  345, 
g  1056. 

Here  there  is  a  marked  difference  in  the  modes  of  ascertaining  the  values 
of  the  two  kinds  of  property.  In  the  one  case  the  inquiry  is  whether  the  per- 
son owns  or  holds  the  property  on  the  first  day  of  May.  If  he  does  not,  tiie 
property  is  not  assessed  to  him  for  taxation,  although  he  may  have  owne<l  it 
the  day  before.  In  the  other  case,  the  inquiry  is  whether  he  has  owned  or 
held  the  property  at  any  time  during  the  precediiig  year,  and  if  he  has,  assess- 
ment follows  on  the  basis  of  average  value  during  the  year,  although  he  may 
not  have  a  dollar  or  a  dollar's  worth  of  it  on  the  first  of  May. 
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Another  illustration  of  the  same  proposition  is  found  in  the  statute  which 
allows  a  deduction  of  debts  owing  by  any  person  from  debts  owing  to  him,  in 
tixing  the  value  of  credits  for  assessment,  while  no  such  deduction  is  allowed 
in  the  valuation  of  any  other  property.  True,  the  statute  puts  the  right  of 
deduction  in  the  form  of  an  exemption,  (Rev.  St.  p.  340,  sec.  1038,  §  10,)  but 
it  results  all  the  same  in  establishing  a  basis  for  the  valuation  of  credits  dif- 
ferent from  that  upon  which  all  other  values  are  detennined. 

We  do  not  recollect  to  have  heard  the  validity  of  the  above  statute  denied 
or  questioned,  and  do  not  now  perceive  any  solid  grounds  for  an  assault  upon 
them.  They  were  enacted  with  reference* to  the  inherent  qualities  and  inci- 
dents of  the  property  affected  by  them,  and  were  intended  to  promote  equality 
and  justice  in  taxation.  They  authorize  differences  in  matters  of  procedure 
and  detail,  that  there  may  be  intelligent  assessment  at  just  and  uniform  values, 
which,  as  we  have  seen,  is  the  uniform  rule  of  the  constitution. 

If  the  legislature  may  thus  provide  special  modes  of  determining  the  value 
of  different  kinds  of  personal  property,  without  contravening  the  uniform  rule 
of  the  constitution,  why  may  it  not  also  provide  that  personal  property  shall 
be  assessed  as  of  one  day,  and  real  property  on  another  day?  We  find  no 
substantial  reason  for  denying  such  authority.  The  legislature  enacted  that 
personal  property  shall  be  assessed  as  of  May  1st,  and  real  estate  may  be  assessed 
on  any  day  between  May  1st  and  the  last  Monday  in  June,  We  do  not  think 
the  different  dates  of  assessment  contravene  the  uniform  rule  of  the  consti- 
tution, for  the  difference  does  not  interfere  with,  but  doubtless  was  intended 
to  promote,  honest  and  intelligent  assessment  of  both  classes  of  property  at 
the  full  value  thereof. 

We  do  not  think  the  averments  in  the  pleadings  concerning  the  time  the 
iissessments  of  plaintiff's  lands  were  actually  made  are  of  any  iniportancjp. 
The  lands  are  assess^  for  taxation  in  the  assessment  roll  of  1876,  and  if  tliey 
ceased  to  be  exempt  from  taxation  on  the  eleventh  day  of  May  in  that  year, 
they  are  properly  in  the  roll,  (unless  the  act  of  1877  exempts  them,)  no  niatttn- 
when  the  assessor  placed  them  there  or  valued  them.  The  allegation  in  the 
complaint  that  they  were  sissessed  as  of  .the  tirst  day  of  May  seems  to  be  a 
mere  conclusion  of  law,  which  would  be  a  correct  one  if  the  statute  re(juiretl 
real  estate  to  be  sd  assessed,  but  which  is  incorrect  because  such  is  not  the  re- 
quirement of  the  statute.  The  averment  has  no  significance;  neither  has  the 
counter-averment  in  the  answer  that  the  assessor  acted  in  the  premises  on  or 
about  May  15th.  The  material  fact  is,  the  lands  were  assessed  for  taxation 
in  1876;  properly  so,  if  they  were  subject  to  taxation  at  any  time  before  the 
fourth  Monday  in  June  of  that  year,  otherwise  not.  This  is  the  doctrine  of 
the  following  cases  in  Xew  York,  cited  by  the  learned  counsel  for  the  defend- 
ants :  Mygatt  v.  Washburn,  15  N.  Y.  316 ;  People  v.  Sup'rs  of  Chenango  Co. 
11  N.  Y.  563;  Bell  v.  Pierce,  51  N.  Y.  12. 

Having  reached  the  conclusion  that  the  lands  described  in  the  complaint  were 
not  exempt  from  assessment  and  taxation  in  1876,  under  the  exemption  clauses 
contained  in  the  acts  of  1866,  (chapter  314,  §  21,  and  chapter  362,  §  22,)  it  i*e- 
mains  to  be  determined  whether  they  were  so  exempted  in  that  year  by  the 
act  of  1877,  chapter  21,  which  took  effect  February  19,  1877. 

Section  1  of  the  act  of  1877  provides  that  the  time  of  exemption  fixed  in  the 
act  of  1866  "is  hereby  extended  three  years."  Section  2  states  the  consider- 
ation and  condition  of  the  act  to  be  the  completion  by  the  plaintiff  of  its  rail- 
road to  Lake  Superior  within  the  then  current  calendar  year.  Section  3  pro- 
vides that  the  proper  officer  of  the  plaintiff  company  shall  make  an  annual 
statement  to  the  county  clerk  by  May  1st,  under  oath,  of  all  lands  previously 
sold  or  contracted  to  be  sold,  or  on  which  the  timber  has  been  previously 
sold  or  contracted  to  be  sold,  up  to  the  fifteenth  day  of  April,  in  the  year 
1877,  and  annually  thereafter,  and  all  such  lands  sold  or  contracted  to  be 
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sold,  or  on  which  the  timber  has  been  sold  or  contracted  to  be  sold,  shall  be, 
from  the  date  of  snch  sale  or  contract,  subject  to  assessment  and  taxation. 
Section  4  is  as  follows: 

"The  provisions  of  this  act  sliall  not  apply  to  nor  in  any  manner  exempt 
said  lands  from  the  taxes  which  have  been  heretofore  assessed  against  them, 
nor  shall  this  exemption  apply  to  any  lands  belonging  to  said  company  which 
have  heretofore  been  or  may  hereafter  be  platted  or  laid  out  in  village  or 
town  lots,  nor  to  any  permanent  improvements  made  upon  such  lands."  Sec- 
tion 6  provides  that  the  exemption  clause  of  the  act  shall  be  void  if  the  plain- 
tiff fails  in  the  performance  of  the  above  condition. 

The  question  on  this  statute  is  whether  the  exception  in  section  4  from  the 
exemption  of  the  act  relates  to  the  lands  dascribed  in  the  complaint.  Tlie 
argument  on  behalf  of  the  plaintiff  is  that  the  term  '*  said  lands,"  as  used  in 
that  section,  relates  to  the  lands  mentioned  in  section  3,  which  had  been  sold 
or  contracted  to  be  seld  by  the  plaintiff,  and  not  to  unsold  lands,  except  such 
as  may  have  been  platted  or  laid  out  in  village  or  town  lots. 

We  cannot  concur  in  this  construction  of  section  4.  Three  classes  of  land;^ 
are  contemplated  in  the  act:  (1)  Lands  sold  or  contracted  to  be  sold;  (2) 
lands  laid  out  in  village  or  town  lots;  and  (8)  all  lands  not  included  in  the 
other  two  classes.  Lands  included  in  the  first  class  are  specially  subjected  to 
taxation  by  the  provisions  of  section  8,  as  they  were  also  by  the  provisions  of 
the  acts  of  1866.  Those  included  in  the  second  class  were  also  specially  sub- 
jected to  taxation  by  the  provisions  of  section  4.  Both  classes  were  thus,  by 
special  provisions,  taken  entirely  out  of  the  exemptions  of  the  act  in  respect 
both  to  past  and  future  taxation.  These  provisions  fully  disposed  of  these 
two  classes  of  lands,  and  left  only  the  unplatted  and  unsold  lands,  or  those 
included  in  the  third  class,  to  be  affected  by  the  retrospective  clause  or  excep- 
tion in  section  4,  which  reads:  **The  provisions  of  this  act  shall  not  apply 
to  nor  in  any  manner  exempt  said  lands  from  the  taxes  which,  have  been 
heretofore  assessed  against  them."  Any  other  construction  would  render  the 
clause  a  mere  tautology.  The  plain,  obvious  construction  of  the  act  of  1877 
is  that  it  extended  the  10  years'  exemption  of  the  act  of  1866  (which  had  al- 
ready expired)  for  a  term  of  three  years  in  respect  tb  all  lands  not  theretofore 
or  thereafter  sold  or  platted,  but  subjected  the  lands  affected  by  such  exemp- 
tion to  the  payment  of  taxes  theretofore  assessed  against  them.  AVe  conclude, 
therefore,  that  the  facts  stated  in  the  complaint,  without  regard  to  the  alle- 
gations of  the  answer,  show  that  tlie  lands  in  question  were  subject  to  assess- 
ment and  taxation  in  1876. 

The  remaining  questions  in  the  case  may  be  readily  disposed  of.  The  lands 
having  been  subject  to  assessment  and  taxation  in  1876,  the  irregularities  and 
illf^lities  complained  of  in  the  assessment  are  covered  by  the  nine-months' 
limitation  in  Laws  1878,  c,  8B4,  §  7,  which  limitation  was  continued  in 
force  by  the  Rev.  St.  p.  1148,  §  4976.  Clark  v.  Lincoln  Co.  54  Wis.  578,  [8.  i\ 
12  X.  W.  Rep.  20,]  and  cases  cited.  It  is  stipulated  of  record  that  this  action 
was*  commenced  April  27,  1880.  The  time  limited  by  section  7,  c.  334,  of 
1878,  for  the  commencement  of  the  action  expired  December  25, 1878.  The  an- 
swer of  the  statute  of  limitations  was,  therefore,  a  complete  bar  to  the  action. 
It  was  not  error  to  open  the  default  and  allow  the  defendant  county  to  plead 
the  statute  of  limitations.  Capron  v.  Sup'rs  of  Adains  Co,  43  Wis.  613,  and 
cases  cited.  On  the  undisputed  material  facts,  as  disclosed  by  the  pleatlings 
and  stipulations,  we  think  the  action  cannot  be  maintained.  We  must,  there- 
fore, reverse  the  judgment  of  the  circuit  court,  and  remand  the  cause,  with 
directions  to  that  court  to  dismiss  the  complaint. 
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Mather,  Guardian,  etc.,  «.  Heath. 
FU«d  February  20,  1883. 

1.  Only  In  cnMs  of  fraud  or  flap'ant  breach  of  trost  will  a  guardian  be  charged  with  compound  in. 
terest  on  mouey s  of  his  ward  in  bis  hands.  But  if,  even  without  fraud  or  willful  disregarU  of  duty,  h» 
fails  to  iBTest  Auch  moneys  when  he  should  do  so,  he  will  be  charged  with  simple  Interest  at  the  lc{;il 
rate. 

2.  Whether,  in  such  case,  the  guardian  siionld  be  charged  with  interest  from  the  time  he  receives  tlie 
moneys,  or  only  after  the  expiration  of  a  certain  time  (as  six  months)  in  which  to  make  the  invest- 
ment, and  wliether,  for  the  purpose  of  computing  Interest,  the  expeuue  of  the  maintenance  of  the  wurd 
for  each  year  should  be  deducted  at  the  commencenunt  qT  the  year  from  the  amount  of  the  «st»te  in 
the  hands  of  the  guardian,  are  matters  resting  in  the  sound  discretion  of  the  court. 

3.  Where  the  expenditures  for  maintenance  of  the  ward  exceeded  in  each  year  the  interest  on  the 
moneys  in  the  guardian^s  hands,  annual  rests  should  be  made  in  the  computation  of  interest  and  tie. 
dnction  of  such  expenditures  during  the  period  of  such  maintenance,  and  the  guardian  should  bo 
charged  with  simple  interest  on  the  balance  in  his  hands  when  be  ceased  to  maintain  the  ward,  to  the 
date  of  the  accounting. 

4.  Uuder  the  circumstances  of  this  case  (including  an  overcharge  in  the  guardian's  accounts  eviitc- 
ing  an  entire  disregard  of  the  rights  of  the  ward)  an  error,  in  the  statement  of  the  account  by  the 
court  below,  amounting  to  $11.35  in  favor  of  the  ward,  is  disregarded  on  an  appeal  "by  the  guardiun. 
—[Statu  Rbf. 

Appeal  from  circuit  court,  La  Crosse  county. 

The  appellant,  H.  0.  Heath,  was  the  guardian  of  Lara  E.  Thurston,  a  minor. 
On  the  petition  of  his  ward,  his  appointment  as  such  guardian  was  revoked 
by  the  county  court,  and  he  afterwards  rendered  to  that  court  his  final  account 
of  his  guardianship.  The  county  court  found  in  his  hands,  ^94.23  of  the 
moneys  of  his  ward,  and  on  September  17, 1880,  adjudged  that  he  pay  over  that 
amount  to  his  successor,  John  Mather,  who  had  theretofore  been  duly  ap- 
pointed guardian  of  such  minor. 

The  appellant  appealed  from  such  judgment  to  the  circuit  court.  The  ap- 
peal was  duly  heard  in  that  court,  and  the  hearing  resulted  in  the  following 
findings  of  fact:  **(1)  That  said  H.  C.  Heath  received  into  his  hands  on  the 
seventeenth  day  of  March,  A.  1>.  1870,  as  such  guardian  and  belonging  to  said 
minor,  the  sum  of  fourteen  hundred  and  fifty-four  and  84-100  dollars,  and 
has  ever  since  retained  said  sums  in  his  hands,  with  the  exception  of  such 
part  thereof  as  he  has  expended  for  the  support,  maintenance,  and  education 
of  said  minor.  (2)  That  said  H.  C.  Heath,  guardian,  boarded  said  minor  from 
the  first  day  of  March,  1870,  to  the  fifteenth  day  of  June,  A.  D.- 1873,  and  that 
said  board  was  reasonably  worth  the  sum  of  four  dollars  per  week.  (3)  That 
said  H.  G.  Heath,  guardian,  has  also  expended  for  said  minor,  for  clothing, 
school-books,  and  for  necessary  miscellaneous  purposes,  between  the  first  day 
of  March,  1870,  and  the  fifth  day  of  February,  1880,  at  the  times  and  for  the 
purposes  stated  in  the  following  account,  the  sum  of  two  hundred  eighty-five 
and  7-100  dollai-s.  (4)  That  in  restating  said  guardian's  account,  as  required 
by  law,  the  same  should  be  made  with  semi-annual  rests ;  that  is  to  suy,  in- 
teiest  should  be  computed  for  six  months  from  the  seventeenth  day  of  ^larch, 
1870,  on  said  sum  of  fourteen  hundred  fifty-four  and  84-100  dollars,  and  added 
thereto,  and  the  expenses  incurred  on  account  of  said  minor,  including  board, 
deducted  therefrom,  and  that  said  process  of  computation  should  be  con- 
tinued to  the  present  time." 

Then  follows  a  statement  of  the  account  on  the  above  basis,  showing  the 
sum  of  $684.35  in  the  hands  of  the  appellant  on  August  26, 1881. 

The  conclusion  of  law  is  tis  follows:  "And  as  conclusion  of  law  I  do  find 
that  the  proper  and  legal  method  of  restating  the  guardian's  account 'of  said 
H.  C.  Heath  is  the  method  above  observed,  with  semi-annual  rests,  adding 
accrued  interest  to  the  principal  every  six  montlis,  and  fit  the  same  time  de- 
ducting expenses  for  the  current  six  months,  as  has  been  done  in  the  foregiv 
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ing  restatement  ot  said  guanliai)*s  account,  and  tliat  said  account  lias  been 
correctly  and  lawfully  restated,  and  that  said  H.  C.  Heath  had  in  his  liands 
as  such  guardian,  on  the  twenty-sixth  day  of  August,  1881,  when  this  matter 
was  tried  and  determined  by*  me,  the  sum  of  $684.35,  belonging  to  said 
minor,  Lara  E.  Thurston,  and  that  said  11.  C.  Heath,  guardian,  should  be  re- 
i|uired,  by  the  order  and  judgment  of  the  court,  to  forthwith  pay  said  sum  of 
>*684.35  to  John  Mather,  Esq.,  of  the  city  of  La  Crosse  in  said  county,  the 
guardian  of  said  minor,  Lara  E.  Thurston,  duly  appointed  as  sucli  by  the 
county  court  of  said  county  of  La  Crosse  to  succeed  and  replace  said  H.  C. 
Heath,  together  with  interest  on  said  sura  of  rSG84.85  from  the  twenty- 
sixth  day  of  August,  1881.  and  the  costs  of  this  proceeding. 

Judgment  was  entered  in  accordance  witli  such  conclusion  of  law,  against 
the  said  Heath,  for  that  sum  and  costs,  from  wliich  judgment  he  appealed  to 
this  court. 

Beiij,  F.  Bryant^  for  respondent,  John  Matlier,  guardian,  etc.  JStagdill  cfr 
Daniels,  for  appellant,  H.  C.  Heath,  late  guardian. 

J^Yox.  J.  The  only  question  presented  by  this  appeal  is,  did  the  circuit 
court  adopt  .tlie  proper  rule  in  stating  the  account  of  the  appellant,  the  late 
guardian,  and  ascertaining  the  sum  for  which  he  is  chargeable?  The  re- 
>fK)ndent,  the  present  guardian  of  the  minor,  maintains  that  the  proper  rule 
was  adopted;  while  the  appellant  claims  that,  if  any  interest  is  allowed,  it 
should  be  simple  interest  only,  and  that  it  was  error  to  compound  the  interest 
by  niaking  semi-annual  rests  in  the  account.  The  question  in  issue  was  ver\ 
ably  argued  by  the  respective  counsel,  who  cited  and  commented  upon  nu- 
merous adjudicated  cases  bearing  upon  it.  The  result  of  all  the  authorities 
seems  to  be  that  only  in  cases  of  fraud  or  flagrant  breach  of  trust  should  the 
guardian  be  charged  with  compound  interest.  But  if  he  fails  to  invest  the 
trust  fund  in  his  hands  so  as  to  derive  an  income  from  it  when  he  should  have 
done  so,  he  should  be  charged  with  simple  interest  at  tiie  legal  rate,  although 
such  failure  may  not  have  been  the  result  of  any  fraudulent  intent  or  willful 
disregard  of  his  duty.  These  are  believed  to  be  just  and  salutary  rules,  and 
we  do  not  hesitate  to  adopt  them  as  the  law  of  this  case  and  other  cases  like 
it.  The  testimony  taken  on  the  accounting  has  not  been  preserved  in  the  rec- 
ord. Hence  all  we  can  properly  know  of  the  facts  is  what  is  contained  in 
the  fhidings  or  shown  by  the  record.  There  is  no  finding  that  the  late  guard- 
ian was  guilty  of  any  actual  fraud  or  any  flagrant  or  willful  breach  of  duty  in 
respect  to  the  trust  funds.  It  is  only  found  that  he  retained  the  estate  of  his 
ward  in  his  own  hands.  Hence  on  the  finding  alone  it  would  seem  that  this 
is  not  a  case  in  which  the  guardian  should  be  compelled  to  pay  compound  in- 
terest on  the  fund,  but  that  it  is  a  case  in  which  he  should  be  charged  with 
simple  interest  thereon. 

Tliere  are  cases  which  hold  that  the  computation .  of  interest  should  not 
commence  until  a  reasonable  time  has  elapsed  after  the  trustee  receives  the 
fund,  to  enable  him  to  invest  it  properly.  Many  of  the  cases  name  six 
months  as  such  reasonable  time.  This  is  not  an  absolute,  unvarying  rule. 
There  may  be  considerations  which  render  it  inapplicable  to  a  given  case. 
We  think  there  are  such  considerations  in  this  case.  The  fund  might  have 
been  invited  by  the  guardian  at  once  in  government  securities,  and,  if  no 
better  investment  offered,  he  should  have  so  invested  it.  Moreover,  the  court 
allowed  the  guardian,  in  addition  to  actual  disbursements,  four  dollars  per 
week  for  the  board  of  his  ward  for  over  five  yeara.  The  record  shows  that 
the  ward  was  about  eight  years  of  age  when  such  maintenance  commenced. 
Considering  the  age  of  the  ward  and  the  limited  value  of  his  estate,  we  think 
the  allowance  very  liberal  to  the  guardian.  This  may  well  have  been  one  of 
the  reasons  which  induced  the  circuit  judge  to  charge  interest  from  the  date 
of  the  receipt  of  the  fund  by  the  guardians;  but,  however  that  may  be,  the 
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matter  rested,  in  the  sound  discretion  of  that  court,  and  in  the  absence  of  a 
bill  of  exceptions,  containing  the  testimony,  we  cannot  say  that  such  discre- 
tion was  erroneously  exercised. 

The  same  observations  are  applicable  to  the  claim  that,  for  the  purpose  of 
computing  interest,  the  expense  of  maintenance  for  each  year  should  have 
been  deducted  in  advance  at  the  commencement  of  the  year  from  the  amount 
of  the  estate  in  the  hands  of  the  guardian.  On  that  basis  the  guai-dian  would 
have  been  paid  in  advance  each  year  for  the  maintenance  of  his  ward.  We 
find  nothing  in  the  case  which  required  the  court  to  adopt  so  libei-al  a  rule  in 
favor  of  the  guardian. 

It  only  remains  to  consider  whether  the  erroneous  rule  of  compounding  in- 
terest adopted  by  the  circuit  court  has  resulted  in  any  substantial  injury  to 
tlie  appellant.  The  semi-annual  rests  during  the  period  the  appellant  main- 
tained his  ward  was  favorable  to  the  appellant.  For  the  purpose  of  deduct- 
ing the  sums  allowed  for  the  maintenance  of  the  ward,  the  rests  and  deduc- 
tions should  have  been  made  annually;  and  on  the  biUance  remaining  in  the 
hands  of  the  appellant  when  he  ceased  to  maintain  the  waid,  which  was  June 
15,  1875,  simple  interest  should  have  been  computed  to  the  date  of  the  find- 
ings and  judgment,  August  26, 1881.  That  is  the  rule  for  computing  simple 
interest,  for  the  expenditures  in  each  year  exceeded  the  interest.  (X>mputin^ 
the  interest  on  the  above  basis,  we  find  in  the  hands  of  the  guardian,  August 
26, 1881,  $673;  only  S11.35  less  than  the  amount  found  by  the  circuit  court, 
for  wliich  judgment  was  rendered. 

In  determining  the  effect  of  this  excess  on  the  judgment,  it  is  proper  to  re- 
fer to  a  fact  disclosed  in  the  record  not  before  mentioned.  In  September,  1874, 
the  appellant  presented  to  the  county  court  a  sworn  account  of  his  charges 
against  the  estate  of  hifif  ward,  amounting  to  $1,678.65.  This  account  covei^ 
a  period  of  four  and  one-half  years,  and  makes  the  cost  of  maintaining  his  ward 
during  that  period  more  than  one  dollar  per  day.  Considering  the  age  of  tlie 
ward  and  the  very  limited  value  of  his  estate,  that  this  was  an  enormous  over- 
charge, evincing  an  entire  disregard  of  the  rights  of  the  ward,  admits  of  no 
question  or  doubt.  With  this  fact  in  the  case,  and  in  view  of  the  very  liberal 
allowance  to  the  appellant  for  the  board  of  his  waid, — an  allowance  which,  in 
our  opinion,  is  considerably  too  large,— while  we  do  not  chai-ge  the  appellant 
with  compound  interest,  we  cannot  revei-se  the  judgment  because  it  is  a  few 
dollars  in  excess  of  what  it  would  be  had  simple  interest  only  been  computed 
on  the  fund.  Under  all  of  the  circumstances  of  the  case,  we  do  not  hesitate  to 
dispose  of  this  trifling  excess  by  applying  to  it  the  maxim  de  minimis  non 
curat  lex. 

The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  MICHIQAN. 


lIoLCOMB  V,  MosHER  and  another. 
Filetl  February  27,  1883. 

R.  parehnied  of  the  atnto  nn  80-acre  tract  of  primary-school  land,  and  received  the  state  certificate, 
which  he  aasigned  to  B.,  and  B.  assigned  to  T.,  who  sold  to  B.,  and  delivered  to  him  a  qaltclaim  deed 
»ml  the  certificate,  and  B.  asidgned  to  complainant,  who  sold  to  W.,  rt*»rvlng  all  of  the  pine  timber 
thereon.  M.,  who  knew  all  the  circumstances,  represented  to  complainant  that  if  he  woold  deliver  the 
<n-tificate  to  them  the  heirs  of  W.  woold  pay  the  balance  of  the  purchase  money,  and  when  the  cer- 
'i>1c»te  was  delivered  to  him,  instead  of  delivering  it  to  the  heirs,  he  obtained  trom  the  state  u  patent  of 
iht>  lands  la  hln  own  name,  nnd  sold  an  undivided  half  to  one  Tnylor,  who  had  no  knowledge  ot  the 
-piities  of  any  of  the  partien.  Complainant  tiled  his  bill  to  make  the  land  subject  to  the  mort&;Hge  tor 
tie  nnpaid  porcbase  money,  and  to  compel  a  conveyance  of  all  of  the  timber.  Heidj  that  the  bill  was 
SIX  fatvUy  defective  becanse  it  did  not  make  the  heirs  of  W.  parties ;  tliat  it  would  not  be  dismisaad 
ii<rcanse  the  time  within  which  the  timber  waa  to  be  removed  had  expired ;  that  upon  the  refasal  of 
!«^rendant  to  prodace  the  deed  containing  the  reservation  of  the  timber  parol  proof  was  properly  ad- 
ni.tted  to  prove  soch  reservation ;  and  that  as  the  evidence  showed  that  Taylor  had  no  knowledge  of 
'-t>mpiainant*s  equities,  or  of  any  defects  In  M.'s  title,  the  bill  should  be  dismissed  a8  to  him,  bnt  that 
the  one  undivided  half  of  the  land,  still  retained  by  M.,  should  be  charged  with  the  whole  amount  of 
the  mortgage. 

Appealed  from  Montcalm. 

U.  JS,  Thompson,  for  complainant  and  appellant.  J.  C.  Fitzgerald,  for  de- 
Aiiulants. 

(V>OLEY,  J.    The  case  made  by  complainant  in  his  hill  is  as  follows: 

In  the  year  1867  Charles  W.  Hogers  purchased  of  the  state  a  certain  80-acre 
lot  of  pine  lands,  being  primary-scliool  lands,  paying  one-fourth  of  the  pur- 
chase price,  and  receiving  from  the  state  the  customary  certificate  of  purcliase. 
In  the  same  year  Hogers  sold  his  interest  and  a.ssigned  his  certificate  to  Niles 
Ualdridge,  and  Baldridge  in  turn  sold  and  assigned  the  certificate  to  George 
W.  Tortlett.  Tortlett  in  1869  sold  to  Abram  V.  Hoyd,  but  instead  of  merely 
assigning  the  certificate,  he  executed  a  quitclaim  deed  of  the  land  to  Boyd. 
and  at  the  same  time  delivered  to  him  the  ceitificate.  In  April,  1871,  Hoyd 
in  like  manner  sold  and  conveyed  to  complainant  and  delivered  to  him  the 
^certificate.  November  7,  1873,  complainant  for  the  agreed  price  of  .$600  to 
be  paid  to  him  by  Jacob  Wright,  gave  to  Wright  a  deed  of  conveyance  of  the 
iand8,  excepting  and  expressly  reserving  to  himself  all  of  the  pine  timber 
thereon.  Wright  paid  to  complainant  at  the  time  ^100  and  gave  a  mort- 
s^Hge  on  the  land  and  (^rtificate  for  tlie  remaining  S'^ViX).  The  land  without 
the  timber  was  at  that  lime  wortli  $840,  and  the  timber  jj^3,000.  Complain- 
ant, when  he  deedeil  to  Wright,  handed  over  all  the  title  papers  except  the 
«'ei'tifieate.  When  this  trade  with  Wright  was  made,  the  defendant  Mosher, 
who  was  brother-in-law  to  W^right,  was  present.  W^right  died  the  next  year, 
and  his  family  removed  to  the  state  of  New  York.  There,  on  about  December 
7.  1874,  complainant  spoke  to  Mosher  about  the  payment  of  an  instalment 
111  en  due  on  the  mortgage,  but  Mosher  said  the  heirs  or  i^epresentatives  of 
Wright  desired  a  better  title  to  the  land  before  making  any  further  payment. 
A  few  days  later  Mosher  represented  to  complainant  that  the  legal  heirs  and 
representatives  of  Wright  would  pay  the  balance  of  the  purchase  price  if  com- 
plainant would  send  them  the  state  cei-tificate ;  and  relying  upon  that  repre- 
]teiit4ition,  complainant  delivered  the  certificate  to  Mosher  to  be  sent  to  the 
Wright  family.  Instead  of  sending  it  to  that  family,  Mosher  took  the  certifi- 
t-aie  to  Tensing  and  obtained  from  the  state  a  patent  for  the  lands  in  his  own 
V.15 — ^9  (no.  iii) 
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name,  and  later  in  the  same  month  conveyed  an  undivided  half  of  the  land  to 
defendant  Taylor.  Taylor  knew  all  the  facts,  and  was  not  a  botia  fide  pur- 
chaser, but  Mosher  and  Taylor  now  claim  to  own  the  land  in  fee. 

When  CO mphiinant  deeded  to  Wright  it  was  expressly  agreed  between  them 
that  complainant  should  have  five  years  within  whicli  to  remove  tlie  timber. 
And  tlie  prayer  of  the  bill  is  that  defendants  be  decreed  to  convey  to  com- 
plainant all  the  pine  timber  on  the  lands,  with  the  right  of  removing  the 
same  at  any  time  within  five  years  from  the  date  of  the  deed  to  Wright,  and 
also  that  they  be  decreed  to  hold  the  land  subject  to  the  lien  of  complainant's 
mortgage.  The  bill  was  filed  in  April,  1875.  The  defendants  answered,  de- 
nying the  equity  of  the  bill  and  setting  forth  facts,  which  it  is  not  important 
to  recapitulate  here,  except  to  state  that  Mosher  in  his  answer  claims  to  have 
bought  out  the  lieirs  of  Wright  before  obtaining  the  state  patent.  Tayler 
says  nothing  on  that  subject.  The  case  was  heard  on  pleadings  and  proofs 
and  the  bill  dismissed.  In  support  of  the  decree  it  is  contended  that  the  bill 
is  fatally  defective  for  want  of  parties.  We  do  not  concur  in  this  view. 
The  bill  traces  the  legal  title  to  the  land  with  the  defendants  Mosher  and 
Taylor,  and  charges  it  with  complainant's  equities  in  their  hands.  It  is  in- 
ferable from  the  facts  stated  that  taking  the  legal  title  in  his  own  name  was 
a  fraud  by  Mosher  on  the  Wright  heirs  and  left  the  equitable  title  in  tliera, 
but  this  is  not  a  necessary  conclusion.  It  was  not  important  to  complainant's 
case  that  he  should  inquire  into  the  equities  between  the  Wright  estate  and 
these  defendants;  it  wjis  enough  for  him  that  he  should  assert  his  equities 
against  the  parties  owning  the  legal  estate  and  presumptively,  of  course,  own- 
ing the  equitable  estate  also.  It  is  true  that  if  it  should  turn  out  hereafter 
that  these  defendants  hold  the  title  for  the  Wright  heirs,  a  decree  in  this  case 
might  not  conclude  the  heirs ;  but  it  is  possible  in  most  cases  that  there  may 
be  some  person  not  a  party,  w-ho  may  have  an  unknown  interest  which  will 
not  be  affected  by  the  suit;  and  the  complainant  must  take  the  risk  of  such 
a  possibility.  The  case  is  not  fatally  defective  because  it  fails  to  exclude  such 
a  contingency.  In  tliis  case  the  objection  is  entitled  to  no  favor,  because  it 
wa.s  not  made  until  the  hearing,  and  if  well  taken  then  there  should  have 
been  permission  to  amend.    But  we  think  it  was  not  well  taken. 

It  is  also  said  that  the  bill  should  be  dismissed  because  the  right  to  remove 
the  timber  according  to  the  understanding  alleged  by  the  complainant  expired 
while  the  suit  has  been  pending.  But  to  establish  his  right  to  the  timber  is 
not  the  sole  object  of  the  bill.  Besides,  the  bill  avers  an  absolute  reservation 
of  the  timber  with  collateral  agreement  to  remove  it  within  a  specified  time: 
and  we  are  not  prepared  to  say  that  the  case  is  within  Richards  v.  Tozer^  26 
Mich.  582,  and  the  cases  which  follow  it.  Conceding  it  is  to  be  bo,  it  must 
still  be  held  that  complainant  could  forfeit  nothing  by  failing  to  exercise  hi^ 
right  while  defendants  were  contesting  and  litigating  it.  The  objection  that 
the  proofs  do  not  supix)rt  the  bill  because  they  show,  if  they  show  any  res- 
ervation of  the  timber,  that  it  was  absolute,  while  the  bill  avers  only  a 
right  to  remove  the  timber  witliin  five  years,  is  based  upon  a  misconception 
of  the  allegations  of  the  bill.  The  bill  as  respects  the  reservation  is  in  strict 
accord  with  the  proof;  and  the  collateral  agreement  to  remove  the  timlx?r^ 
within  five  years  is  no  necessary  part  of  complainant's  case.  It  is  in  fsu>t 
more  important  to  defendant  than  to  complainant. 

The  most  important  question  that  arises  upon  the  record  is  whether  complain 
ant  has  given  legal  evidence  of  his  conveyance  to  Wright.  The  deed  itself 
was  not  produced  and  complainant  relies  upon  parol  evidence. 

Mosher  in  his  answer  admits  the  conveyance  to  Wriglit  and  claims  to  havl 
taken  the  patent  from  the  state  In  trust  for  the  Wright  heirs.  But  he  doe 
not  admit  the  reservation  of  the  pine  timber.  He  was  called  upon  to  product 
the  deed  to  Wright,  and  denied  having  possession  of  it.    It  was  never  f9 
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corded  and  the  Wright  family  were  not  in  the  state.  We  are  of  opinion  that 
Member  should  be  deemed  the  proper  custodian  of  the  Wright  deed  under  the 
circumstances.  It  was  a  deed  of  an  equitable  title  only,  and  the  title  itself 
was  represented  by  the  certificate  which  Mosher  subsequently  obtained  from 
complainant,  in  the  interest,  as  he  says,  of  Wright's  heirs,  whom  he  afterwards 
bought  out.  After  this,  one  would  naturally  expect  to  find  all  the  papers  in 
Mosher's  hands,  especially  when  Wright's  family  had  moved  out  of  the  state. 
Failing  to  find  the  deed  there,  we  think,  entitled  the  complainants  to  put  in 
parol  proofs.  The  parol  proofs  of  the  contents  of  the  deed  to  Wright  were 
direct  and  positive,  and  they  were  supplemented  by  putting  in  evidence  the 
mortgage  given  at  the  same  time.  There  is  no  defect  in  the  case  at  this 
point  and  defendant  Mosher  is  charged  with  full  notice  of  all  complainant's 
equities.  The  suggestion  that  the  arrangement  between  complainant  and 
Wright  was  a  fraud  upon  the  state  as  it  contemplated  stripping  the  land  of 
tbe  timber  before  it  was  paid  for  has  no  force.  The  state  protects  itself,  so 
far  as  it  is  deemed  necessary  by  the  stipulations  in  its  certificates. 

But  the  case  entirely  fails  on  the  proofs  as  to  the  defendant  Taylor.  It  is 
not  shown  that  he  purchased  with  notice  of  complainant's  equities  or  of  any 
defects  in  Mosher's  rights.  As  to  him,  therefore,  the  bill  was  properly  dis- 
missed, and  the  dismissal  must  be  afilrmed  with  costs.  As  to  Mostier  the  de- 
<*ree  should  be  reversed,  and  a  new  decree  entered  declaratory  of  the  rights  of 
complainant  as  asseited  in  his  bill.  As  Mosher  knew  of  complainant's  equi- 
ties when  he  deeded  to  Taylor,  the  undivided  half  which  he  still  retains  should 
stand  charged  with  the  whole  amount  of  the  mortgage. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  WISCONSIN. 


McKlroy  v.  Eau  Claire  Lumber  Co. 
Filed  Marcli  13,  1883. 

In  an  action  to  recover  for  nervlces  at  the  rate  of  $32  per  month,  the  defendant  claimed  that  by 
agreement  the  plaintift*  wa^  to  receire  but  f24  per  month  if  he  left  before  a  certain  time.  Plaintiff; 
who  had  left  before  that  time,  itenied  snch  agreement,  and  testified,  against  objection,  that  when  be 
applied  for  his  pay  he  was  told  by  the  defendant's  caahler  that  it  was  the  role  of  the  yard  to  dock  men 
26  per  cent,  of  their  wages  if  they  len  betore  the  end  of  the  season.  Heldt  that  the  admission  of  <uch 
evidence,  if  error,  could  not  liave  prejadiced  tlie  defendant,  and  will  not,  therefore,  work  a  rexersal 
of  a  judgment  In  favor  of  the  plaintifl'.  -  [Statje  Rep. 

Appeal  from  circuit  court,  Etiu  Claire  county. 

Meyyett  &  Teall,  for  respondent,  Patrick  McElroy.  Barilett  &  Hay  den.  for 
appellant,  Eau  Claire  I^uniber  Company. 

Cole,  C.  J.  The  question  in  this  case  is  mainly  one  of  fact.  The  action  is 
to  recover  the  balance  alleged  to  be  due  for  wages.  The  defendant  company 
claimed  that  it  made  a  special  contract  with  the  plaintiff  by  which  he  agreal 
to  work  for  the  entire  sawing  season  of  1880  for  832  per  month,  and  in  case 
he  quit  his  employment,  without  a  just  cause,  before  tlie  end  of  the  season  lie 
was  to  receive  only  .f  24  per  montli  for  the  time  he  should  work.  The  p'ain- 
tiff  claimed  that  he  was  to  receive  S32  per  month  for  the  time  he  should  work, 
and  that  he  did  not  agree  to  work  for  any  particular  time.  There  was  no 
dispute  on  the  trial  but  that  the  plaintiff  had  been  paid  at  the  rate  of  S24  jmt 
month  for  the  time  he  served;  nor  about  the  fact  that  he  quit  hisemployuit'iir, 
without  any  just  cause  or  reason,  before  the  end  of  the  sawing  season.  These 
facts  are  admitted.  13ut  the  real  question  litigated  was  whether  the  plaint  I  (T 
agreed  to  work  the  entire  sawing  season  for  the  stipulate<l  wages  of  632  |»«i 
month,  and,  if  he  did  not,  was  to  be  subject  to  a  deduction  of  25  |>er  cent,  from 
such  wages.  This  question  of  fact,  together  with  the  evidence  relating  to  the 
same,  was  submitted  under  proper  instruction,  and  the  jury  found  for  Iht* 
plaintiff.  The  jury  liaving  found  the  contract  of  employment  to  be  as  claiiuHl 
by  the  plaintiff,  there  can  be  no  doubt  as  to  his  right  to  recover  the  balance  of 
his  wages. 

An  exception  was  taken  to  the  ruling  of  the  court  permitting  the  plaintiff 
to  testify  as  to  the  statements  made  to  him  by  the  cashier  of  the  defendant 
when  he  applied  for  his  pay.  The  witness  said  the  cashier  told  him  that  it 
was  the  rule  of  the  yard  to  dock  men  25  per  cent.,  and  that  he  replied  to  the 
cashier  he  knew  nothing  Jibout  that  rule.  The  court  ordered  the  last  part  of 
this  answer  to  be  stricken  out,  because  not  responsive  to  the  question  asked. 
We  are  unable  to  perceive  liow  the  defendant  could  have  been  prejudiced  by 
the.se  statements  of  its  cashier  as  to  the  rule  of  the  yard.  It  was  but  stating 
in  another  way  the  defense  relied  on  in  the  answer  to  the  payment  of  plain- 
tiff's claim,  ft  is  true,  the  cashier  did  not  state  the  grounds  or  reasons  for  re- 
fusing payment  as  fully  as  they  are  set  forth  in  the  answer,  but  they  were  es- 
sentially the  same.  The  cashier  said  in  substance  to  the  plaintiff,  when  he 
demanded  the  balance  of  his  wages,  that  by  the  rule  of  the  yard,  or  the  condi- 
tions of  his  employment,  he  was  subject  to  a  deduction  of  25  per  cent,  from 
his  wages;  therefore  nothing  was  due  him.  Now,  if  we  assume,  as  we  may 
do,  that  the  cashier  could  not  make  statements  or  admissions  on  the  subjei*t 
which  would  bind  his  principal,  still  we  are  unable  to  see  that  his  reasons 
given  for  refusing  payment  c^uld  work  injury  to  the  defendant.  It  wjis  cer- 
tainly the  same  reasons  stated  in  the  answer  or  reasons  consistent  with  its 
defense.  This  disposes  of  all  questions  in  the  case  which  we  deem  it  neces- 
sary to  notice. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Mills  and  Wife  v.  Evanbville  Seminary  and  others. 
.  Filed  March  13. 1883. 

1.  A  condition  Bubaeqaent  in  a  deed  will  be  constraed  most  strongly  against  the  grantor,  and  a  for- 
feitnre  will  not  be  enforced  unless  clearly  established. 

2.  In  a  conveyance  to  a  corporation  there  was  a  condition  that  the  land  shonld  be  aaed  as  a  site 
for  a  seminary  bnlldlng  and  should  revert  to  the  grantors  when  It  should  cease  to  be  osed  for  semi- 
turf  pnrpoees.  The  land  was  so  used  for  several  years,  bat  In  1874,  owing  to  a  lack  of  funds  and 
pttronagB,  the  seminary  ceased  to  be  maintained.  In  1876,  at  a  meeting  attended  by  only  a  minority 
of  the  voters  of  the  corporation,  a  resolution  was  adopted  recitmg  that  the  seminary  had  been  uban- 
(iooed  ss  an  institution  of  learning,  and  empowering  the  trustees  to  convey  the  land  to  a  mnnufue- 
tiriof  corporation.  The  original  grantors  thereupon  demanded  the  surrender  of  the  land  to  them  n» 
rfrersionary  owners.  This  demand  was  not  complied  with,  and  the  l»nd  was  conves'Od  in  accord- 
ance with  the  resolution,  but  the  grantees  In  such  conveyance  never  took  posaeaslon  or  assumed  con- 
trol of  the  land,  and  in  1879  reconveyed  It  to  tlte  seminary  corporation.  In  ISBO  the  baildlngs  were 
r«p;\ired.  against  the  objection  of  the  original  grantors,  who  claimed  that  a  forfeiture  had  occurred, 
aod  the  school  was  reopened.  In  an  action  to  recover  the  land,  brought  by  the  original  grantont  ufter 
th«ieopening  of  the  school.  It  Is  held  that  there  was  no  breach  of  the  condition  which  worked  a  for- 
>ttare.-[STATK  RJBF. 

Appeal  from  circuit  court,  Dane  county. 

/.  C\  Sloan  and  D.  L.  Milh,  for  respondents,  David  L.  Mills  and  wife.  \V. 
P.  yUcLS  and  B.  W,  Jones,  for  appellants,  the  Evansville  Seminary  and  others. 

Cole,  C.  J.  One  desiring  to  trace  the  history  of  this  litigation  in  this  court 
will  find  it  in  47  Wis.  354  (S.  C.  2  N.  W.  Rep.  550]  and  52  Wis.  669,  [S.  C.  9 
X.  W.  Rep.  925.]  On  the  third  of  September,  1880,  prior  to  the  last  decision, 
this  action  at  law  was  commenced  to  recover  the  premises  known  as  *'  Sein- 
iiiary  Park,"  for  condition  broken.  On  the  trial  of  this  action  the  plaintiffs 
were  permitted  to  show,  by  parol  evidence,  against  the  objection  of  the  defend- 
mts,  that  the  lost  bond  for  a  deed,  which  was  given  by  the  plaintiff  David  L.  in 
August,  1855,  contained,  among  other  things,  the  condition  that  the  premises 
thereby  agreed  to  be  conveyed  to  the  defendant  corporation  were  to  be  used 
as  a  site  for  seminary  grounds  and  buildings  only,  and  that  the  title  should 
levert  to  the  plaintiffs  w  hen  they  ceaseil  to  be  used  for  such  purposes.  The 
plaintiffs  were  likewise  permitted  to  show  by  parol,  against  objection,  that 
when  the  deed  was  given,  pursuant  to  the  bond,  on  the  fourteenth  of  Septem- 
'«r.  1859,  without  any  such  condition  being  inserted  therein,  the  understand* 
•iig  was  that  they  did  not  waive  the  condition,  but  that  the  same  should  con- 
Hnue  and  remain  in  force.  The  plain  tills  claim  that  they  showed  by  the  e  vi- 
olence introduced  on  the  trial  that  the  grounds  and  buildings  had  been  iii 
fact  abandoned  by  the  defendant  for  seminary  purposes;  consequently  that 
the  title  had  reverted  to  them  as  the  reversionary  owners.  The  learned  cir- 
<  Hit  court  sustained  that  view,  and  gave  judgment  accordingly. 

A  number  of  exceptions  are  relied  on  here  for  a  reversal  of  this  judgment*. 
^n  the  first  place,  it  is  in8iste<i  that  the  court  below  erred  in  admitting  evi- 
»ience  to  contradict  or  vary  the  language  of  the  deed,  which  in  terms  granted 
•')n  indefeasible  estate.  It  is  said  that  even  if  the  alleged  condition  as  to  user 
and  reversion  was  in  the  preliminary  contract,  it  was  not  inserted  in  the  deed, 
which  superseded  all  prior  negotiations  and  agreements  on  the  same  subject : 
therefore  it  must  be  considered  as  waived.  Further,  it  is  argued  that  the 
plaintifiTs  own  testimony  given  on  the  trial  shows  that  the  condition  was  in- 
t(»ntionally  waived  so  far  as  the  mortgage  to  raise  61,000  to  complete  the 
building  was  concerneti,  and  having  been  once  dispensed  with  it  is  said  it  is 
?one  forever.  There  is  undeniably  great  force  in  this  argument,  but  whether 
it  is  sound  when  applied  to  the  facts  of  this  case  we  do  not  feel  called  upon 
to  determine.  Nor  shall  we  consider  the  position  that  the  allegeil  ccmdition 
in  t&e  bond  could  not  co-exist  or  would  not  survive  the  execution  of  an  ab- 
soiiite  deed  by  the  plaintiffs.  We  are  relieved  from  deciding  these  grave 
questions  because  we  think  the  proof  fails  to  show  such  an  abandonment  of 
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the  premises  for  seminary  purposes  as  would  work  a  forfeiture  of  the  estate, 
assuming  the  condition  of  the  bond  to  be  in  force. 

It  is  elementary  law  that  such  conditions  are  most  strongly  construed 
against  the  grantor,  and  that  a  forfeiture  will  not*  be  enforced  unless  clearly 
established.  It  is  doubtless  true,  as  claimed  by  defendants'  counsel,  that 
courts  do  not  hasten  to  seize  upon  mistake  or  neglect,  or  even  misuser  of 
property,  to  adjudge  a  forfeiture  in  cases  of  this  nature.  Now,  according  to 
the  testimony  of  Mr.  Mills,  the  condition  was  that  the  premises  should  be 
used  as  a  site  for  a  seminary  building  and  grounds  only,  the  title  to  revert  to 
the  grantors  when  the  property  should  cease  to  be  used  for  seminary  pur- 
poses. The  condition  imposed  upon  the  defendant  corporation  the  duty  of 
keeping  up  and  maintaining,  or  causing  to  be  kept  up  and  maintained,  an 
educational  institution  on  the  land — a  school  or  academy  where  young  per- 
sons could  be  instructed  in  the  several  branches  of  knowledge  and  science. 
But  the  parties  doubtless  expected  that  there  would  be  interruptions  in  the 
school  for  one  rejison  or  another,  and  for  longer  or  shorter  periods.  But  sucli 
interruptions  would  not  operate  as  a  breach  unless  they  amounted  to  an  abso- 
lute and  final  abandonment  of  the  property  for  seminary  purposes.  It  is  a<.i- 
njitted  that  the  seminary  building  and  grounds  were  used  for  seminary  pur- 
poses until  the  spring  of  1874.  From  that  time  up  to  about  the  commencement 
of  this  suit  there  was  no  school  kept  in  the  building.  It  does  not  appear  that 
this  was  due  to  any  neglect  or  failure  of  the  officers  of  the  defendant  to  en- 
courage a  school,  but  was  owing,  doubtless,  to  a  want  of  funds  and  public 
patronage  to  support  one.  Consequently,  the  school  ran  down  and  was  dis- 
continued for  some  years.  In  the  spring  of  1880,  however,  the  buildings 
were  repaired  at  an  expense  of  82,700,  and  a  school  was  opened  in  them  in 
the  fall  of  that  year,  which  has  been  continued  to  the  time  of  trial.  The  evi- 
dence shows  that  the  plaintiff  forbiide  the  making  of  these  repairs,  claiming 
that  a  forfeiture  had  already  occurred  in  consequence  of  the  following  acts  on 
the  part  of  the  officers  of  the  defendant: 

It  appears  that  in  December,  1875,  the  trustees  of  the  seminary  called  a 
meeting  of  the  legal  voters  of  the  corporation,  to  be  held  on  the  sixth  of 
January,  1876,  to  take  into  consideration  what  should  be  done  with  the  semi- 
nary property.  At  this  meeting  in  January,  which  was  attended  by  only  a 
minority  of  the  voters,  a  resolution  wjis  adopted  which  stated  in  substance 
that  the  seminary  had  been  abaudoned  as  an  institution  of  learning,  and  all 
efforts  to  induce  any  other  denomination  to  accept  the  property  and  endow 
and  maintain  a  school  there  had  failed ;  that  as  the  property  in  its  unpro- 
tected condition  would  soon  run  down  and  become  worthless,  the  board  of 
trustees  was  empowered  and  directed  to  deed  the  seminary  property  to  a  cor- 
poration recently  organized  in  the  village  known  as  the  Evansville  Boot  & 
Shoe  Company.  Mr.  Mills  was  present  at  this  meeting  and  voted  against  the 
resolution,  and,  we  think,  it  appears  that  he  always  resisted  that  disposition 
of  the  property.  Still,  the  Evansville  Seminary,  by  its  officers,  deeded  the 
property  January  19,  1876,  to  the  Evansville  Boot  &  Shoe  Company.  Before 
this  deed  was  executed  the  plaintiffs  made  a  written  demand  of  the  Evansville 
Seminary  to  surrender  to  them  the  "  Seminary  Park  *'  as  reversionary  owners. 
But  though  the  property  was  conveyed  to  the  boot  and  shoe  company,  that 
corporation  never  took  possession  of  it  or  assumed  to  control  it,  the  posses- 
sion practically  remaining  all  the  while  in  the  seminary  corporation.  On  the 
twenty-second  of  December,  1879,  the  boot  and  shoe  company  reconveyed  the 
property  to  the  defendant  corporation. 

The  court  below  held  that  the  acts  and  doings  of  the  legal  voters  of  the 
seminary  at  the  meeting  in  January,  1876,  especially  in  conveying  the  prop- 
ei-ty  to  the  boot  and  shoe  company  by  an  absolute  warranty  deed,  broke  the 
condition  and  showed  an  intention  to  totally  abandon  the  property.  That 
these  acts  were  wholly  unauthorized  and  would  constitute  a  breach,  had  the 
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matter  rest«?d  there,  may  be  admitted.  But  it  will  be  borne  in  mind  that  the 
})roj)erty  was  reconveyed  to  the  Evans ville  Seminaiy  prior  to  the  commence- 
iiieiit  of  this  suit.  The  seniinary  building  was  repaire<l  and  a  school  opened 
Ml  it  at  about  that  time.  When  the  plaintiffs  brought  tiiis  action  to  recover 
the  property,  indisputably  it  was  used  for  the  object  designated;  certainly  it 
could  not  justly  be  said  that  it  was  totally  abandoned  for  seminary  purposes. 
Though  a  small  minority  of  the  legal  voters  attempted  to  pervert  the  grant 
by  conveying  tlie  property  to  the  boot  and  shoe  company,  yet  this  project  was 
subsequently  abandoned  and  the  premises  were  reconveyed  to  the  seminary. 
IJiil  during  this  time  the  possession  was  not  changed.  Such  l)eing  the  rase, 
we  ilo  not  think  the  plaintiffs  can  claim  tlie  property  for  condition  broken, 
for  there  has  been  no  total  abandoment  of  it  for  semijiary  purposes.  TJie 
failure  to  maintain  a  school  in  the  building  for  a  considerable  jieriod,  it  ap- 
pears, resulted  from  causes  which  the  trustees  couhl  not  well  overcome  or 
control  and  ought  not  to  work  a  forfeiture.  True,  they  conveyed  away  tlie 
pro!)erty,  and  did  acts  quite  inconsistent  with  the  due  performance  of  their 
ilutv.  But  they  have  retraced  their  steps,  and  are  now  using  the  property  for 
tl>e  purpose  designated  by  the  grantors.  We  have  referre<l  to  the  rule  of  law 
that  these  conditions  are  strictly  construed  so  as  to  avoid  a  breach.  The  au- 
thorities upon  that  point  are  most  clear  and  emphatic.  Counsel  have  referred 
to  many  of  them  in  their  briefs.  We  do  not  deem  it  necessary  to  notice  them 
in  detail. 

Oxgood  V.  Abbott,  58  Me.  73,  is  a  strong  case,  and  shows  Iiow  far  courts  go 
in  placing  a  favorable  construction  upon  the  acts  of  parties  in  ovukiv  to  pre- 
v«Mit  a  forfeiture.  In  that  case  property  was  donated  for  a  meeting-house 
lot.  with  a  condition  in  the  deed  that  it  siiould  revert  to  the  grantor  unless  it 
was  improved  for  that  purpose.  A  building  was  erected  upon  the  lot,  which 
.Vii3  usetl  for  religious  services  for  some  years.  In  tlje  year  185i)  the  building 
•  eased  to  be  used  for  such  purposes.  The  house  was  suffered  to  get  out  of 
rermir;  the  stoves  and  furniture  were  removed,  and  no  religious  services  were 
\\M  in  the  house  until  1806,  though  slight  repairs  had  been  made  upon  it 
fnim  time  to  time.  It  was  claimed  by  the  heirs  and  personal  representatives 
uf  the  grantor  that  there  had  been  a  forfeiture  of  the  estate  for  condition 
luoken.  But  the  court  decided  otherwise,  notwithstanding  the  evidence 
sljowed  neglect  and  remissnes^s  on  the  part  of  the  proprietors  of  the  society 
m  maintaining  services  in  tlie  buildintr.  This  case,  in  its  essential  facts,  is 
similar  to  the  one  at  bar.  AVhile,  then,  the  premises  in  question  are  used  for 
f^eminary  purposes  the  alleged  condition  is  fully  aatislied.  And  though  the 
acts  and  dec'arations  of  the  trustees  and  of  some  of  the  legal  voters,  which 
have  been  commented  on,  evince  au  intention  to  abandon  the  property  for 
seminar}'  purposes,  still  the  evidence  conclusively  shows  that  there  has  been 
no  al>andonment  in  fact.  Both  the  title  and  possession  are  in  the  defendant 
t'orporatioD,  and  the  building  was  actually  opened  for  a  school  about  the  time 
this  action  was  commenced.  In  view  of  these  facts,  we  think  the  plaintiffs 
should  not  be  allowed  to  assert  that  a  forfeiture  has  occurred,  and  recover  the 
property. 

For  these  reasons  the  judgment  of  the  circuit  court  is  reversed,  and  the 
c:m.se  is  remanded  with  directions  to  dismiss  the  complaint. 

Cassodat,  J.,  took  no  part. 
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O'Connor  v.  Semple. 
Filed  March  13.  1883: 

S.  agreed  to  pay  O.  f  1,300  If  the  latter  made  a  Kale  of  certain  lands,  er  foand  for  8.  a  satlafactorr 
eostomer  thei-efor,  at  a  fixed  price  and  upon  certain  conditions  as  to  payment.  Afterwards  S.  gmve 
O.  "till  October  10th  to  dose  out "  the  lands  upon  those  terms.  O.  bad  noaathorlty  to  enter  into  any 
final  contract  of  sale  and  bind  8.  Htld,  that  if.  within  the  time  limited,  O.  made  a  verbal  sale  to  a 
responsible  party,  and  within  a  reasonable  tmie.  thtreafter,  pave  notice  to  S.,  and  produced  the  pnr- 
chaser,  who  was  able  Hnd  willing  to  complete  the  purchase  on  S.*b  terms,  O.  was  entitled  to  recover 
the  agreed  compensation,  although  he  did  not  produce  the  parchsser  in  time  so  that  all  the  papern 
necessary  to  complete  the  sale  could  be  executed  by  October  10th.~[STATK  Usp. 

Appeal  from  circuit  court,  Shawano  county. 

Qabe  Boiwk,  for  respondent,  John  O'Connor.  Sloan,  Htev&ns  <§  Morris  and 
E.  H,  EUitt  d'  MerriU,  for  appellant,  Archibald  Seinple. 

Cole,  C.  J.  It  will  aid  materially  in  disposing  of  the  questions  so  ably  dis- 
cussed on  the  argument,  to  bear  in  mind  the  leading  facts  of  this  case.  The 
jury  found,  in  answer  to  questions  submitted,  that  the  plaintiff  did.  on  the 
ninth  of  October.  1881«  find  a  purchaser  for — and  make  a  sale  of  the  whole  of  the 
land  in  towns  32  and  33,  for  ^20,000,  $5,000  cash  down,  the  balance  to  be  paid 
as  the  timber  was  cut  from  the  lands,  with  interest  at  8  per  cent,  per  annum  : 
that  such  purchaser  was  ready,  prepared,  able,  and  willing  to  carry  out  the  pur- 
chase on  his  part;  that  the  plaintiff  and  the  purchaser  after  the  sale  used  due 
and  reasonable  diligence  to  notify  the  defendant  of  the  sale,  and  to  complete* 
and  carry  it  out;  that  the  defendant  made  no  objection  to  the  purchaser  that  he 
was  irresponsible,  or  on  any  other  pei-sonnl  grounds,  but  refused  on  his  part  to 
carry  out  the  sale;  that  the  defendant  first  received  information  from  thf? 
plaintiff  that  he  had  secured  a  purchaser  on  the  twelfth  of  Octol)er.  It  cannot 
justly  be  claimed  that  the  jury  were  not  warranted  in  finding  these  facts  from 
the  evidence,  and  they  must  therefore  be  deemed  correct. 

The  contract  of  employment,  as  contained  in  the  letter  bearing  date  June 
25,  1881,  and  as  modified  by  that  of  September  23.  1881,  was  in  substance 
this:  The  defendant,  or  his  kgent,  agreed  to  allow  the  plaintiff  a  commission 
of  G  per  cent,  on  sales  which  he  might  make,  -  that  is,  of  lands  in  town  32,  for 
$6,0(K) ;  lands  in  town  83,  for  $14,0(K) ;  and  that  if  plaintiff  made  sale  of  all  these 
lands,  or  found  for  the  defendant  a  satisfactory  customer  for  the  same,  the 
defendant  would  pay  him  $1.5<K).  The  terms  of  sale  were  one-quarter  or  one- 
fifth  down,  the  balance  to  be  paid  as  timber  was  cut  from  the  lands,  with  in- 
terest at  8  per  cent,  per  annum:  all  the  lands  to  be  sold  or  "closed  out,"  on 
the  terms  prescribed,  on  or  before  the  tenth  of  October,  1881,  and  if  notclosetl 
out  by  that  time  that  the  lands  would  be  withdrawn  from  market  at  the  price 
named.  It  will  therefore  be  seen  that  the  question  is,  did  the  plaintiff  earn 
his  commission  of  J!fl,500  under  this  contract?  It  is  claimed  by  the  learnwl 
counsel  for  tlie  defendant  that  he  did  not ;  because,  as  they  say,  he  did  not 
make  a  sale  of  the  lands  to  anyone,  nor  produce  a  satisfactory  customer  to  the 
defendant  before  the  expiration  of  his  employment.  This  calls  for  a  construc- 
tion of  the  letters  al)ove  referred  to.  Now,  according  to  our  construction  of 
them,  the  plaintiff  would  fully  perform  on  his  part  if  he  made  sale  of  the 
lands  on  the  terms  specified,  or  found  a  satisfactory  customer,  on  or  before 
October  10th.  He  would  have  a  rejisonable  time  after  that  date  to  bring  the 
purchaser  to  the  defendant  to  complete  the  sale  by  the  execution  of  the  proper 
papei*s.  At  all  events,  we  are  quite  clear  that  the  plaintiff  was  not  l)ound  to 
make  the  sale  and  to  produce  the  purcha.ser  to  the  defendant  by  the  tenth  of 
October.  Such  is  not  the  fair,  natural  import  or  meaning  of  the  letters.  As- 
suming, then,  our  interpretation  of  the  letters  to  be  correct,  do  not  the  facts 
show  a  full  performance  by  the  plaintiff?  The  jury  found  that  he  made  a  sale 
on  the  seventh  of  October  of  all  the  lands,  for  the  price  and  conditions  named, 
to  Mr.  Murphy,  and  th«tt  this  purchaser  was  able,  willing,  and  prepared  t<» 
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<»mplete  the  purchase  on  his  part.  But  it  is  said  that  the  purchaser  was  not 
brought  to  the  defendant,  nor  was  the  defendant  notified  of  the  sale  made, 
until  the  twelfth  of  October,  therefore  he  was  under  no  obligation  to  carry  it 
out  or  pay  the  plaintiff  his  commission. 

We  have  said  that  tlie  plaintiff  had  a  reasonable  time  after  the  tentli  of  Oc- 
tober to  bring  the  purchaser  to  tlie  defendant.  The  defendant's  agents,  in  re- 
ply to  the  plaintifiTs  letter  of  Septeiiil>er  18th,  say:  *•  We  have  decided  to  give 
you  till  October  10th  to  close  oat*'  tlie  lands,  etc.  This  lanf<uage  is  ratlier  in- 
definite, but  it  does  not  admit  of  the  eunstructioa  tliat  the  plaintiff  was  not 
only  bound  to  make  a  sale,  but  likewise  to  produce  tlie  purchaser  to  the  de- 
fendant within  the  period  limited.  The  object  of  both  letters  was  to  give 
power  to  the  agent  to  make  or  negotiate  a  sale,  or  produce  a  satisfactory  cus- 
tomer by  the  given  time.  The  parties  resided  at  considerable  distanc^e  from 
«ach  other, — the  plaintiff  at  Eau  (Uaire;  the  defendant  at  Waukechoii,  Shawano 
<x>unty.  A  day  or. more  would  necessarily  We  consumed  in  getting  notice  of  a 
sab  to  the  defendant,  or  in  producing  a  purchaser  at  his  residence,  even  if  he 
remained  at  home.  In  view  of  the  situation  of  the  parties,  it  is  fair  to  assuni*-, 
if  the  defendant  had  intended  to  limit  the  authority  of  tht^  plaintiff,  not  only 
of  making  the  sale  to  a  responsible  party  in  the  time  limited,  but  also  to  pn»- 
<lucing  such  purchaser  to  him,  so  that  the  final  contract  could  be  consummated 
before  October  10th,  he  would  Imve  said  so  in  clear  language. 

But  it  is  further  said  by  defendant's  counsel  that  the  plaintiff  never  made  a 
sale  of  the  lands  to  any  one  so  as  to  earn  his  commission.  This  objection  is 
based  on  the  assumption  that  it  was  necessary  for  the  plaintiff  to  have  entered 
into  a  valid  written  agreement  which  would  have  bound  both  parties  in  itrder 
to  entitle  him  to  them.  This  he  did  not  do,  nor  was  it  essential  that  he  should. 
In  a  written  note  delivered  by  Murphy  to  plaintiff,  dated  October  7th,  the 
former  said  in  substance  he  would  take  the  lauds  at  defendant's  price,  and  on 
the  conditions  nameil.  It  appears  from  the  evidence,  as  well  as  from  the 
special  verdict,  that  this  purcluiser  was  always  ready,  able,  and  anxious  to 
complete  the  purcliase.  It  is  apparent  that  the  plaintiff  had  no  authority 
whatever  to  enter  into  any  final  contract  of  sale  and  bind  the  defendant.  The 
most  he  could  do  under  the  power  given  him  was  to  find  a  responsible  party 
who  would  agree  to  take  the  lands  on  the  terms  proposed,  and  who  would 
make  the  first  payment  and  execute  final  contracts  of  sale  satisfactory  to  the 
defendant.  The  plaintiff  had  no  power  whatever  to  prescribe  the  terms  and 
conditions  of  the  final  contract.  If  within  the  period  limited  he  made  a  verbal 
iidle  to  a  responsible  party,  and  within  a  reasonable  time  thereafter  gave  notice 
and  produced  the  purchaser,  who  was  able  and  willing  to  complete  the  pur- 
chase on  defendant's  terms,  the  plaintiff  would  perform  on  his  part.  It  was 
certainly  not  es.sential  that  he  should  produce  the  purchaser  in  time,  so  that 
all  the  necessary  papers  could  be  executed  by  the  10th,  to  earn  his  commission. 
The  juri.'  found  that  the  sale  was  made  on  the  7th,  and  that  the  plaintiff  and 
purchaser  used  due  and  reasonable  diligence  to  notify  the  defendant  of  the 
same,  and  to  complete  and  carry  out  the  purchase. 

Within  the  well-established  doctrine  the  plaintiff,  then,  is  entitled  to  recover 
his  claim.  True,  the  jury  found  that  the  defendant  did  not  receive  informa- 
tion from  the  plaintiff  that  he  had  effected  a  sale  until  the  twelfth  of  October. 
But,  as  a  question  of  law,  we  should  have  no  hesitation  in  saying  that  notice 
was  given  within  a  reasonable  time,  considering  the  circumstances.  It  is  also 
true  that  the  purchaser  did  not  see  the  defendant  or  his  agent,  but  he  used 
diligence  and  made  an  honest  effort  to  see  him  and  complete  the  purchase  on 
his  part.  The  evidence  shows,  and  the  fact  is  not  denied,  that  plaintiff  and 
Murphy  left  £au  Claire  about  midnight  of  the  Dth  to  go  and  see  the  defend- 
ant or  his  agent.  They  failed  to  make  railroad  connection  at  Merrillan  junc- 
tion as  they  expected.  As  a  consequence  they  did  not  reach  Clintonville,  the 
nearest  railroad  station  to  Waukechon — but  about  14  miles  from  the  same — 
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until  the  morning  of  the  11th.  There  they  learned  that  Pharlan  Semple»  the 
defendant's  agent  with  whom  all  the  business  had  been  transacted*  had  gone 
to  Oshkosh.  But  wlien  they  arrived  at  Oshkosh  they  found  that  P.  Semple 
had  gone  to  Milwaukee.  Murphy  waited  a  day  or  two  for  him  to  return,  and 
then  himself  went  home  to  attend  to  his  business.  He  directed  the  plaintiff, 
however,  to  notify  him  by  telegraph  when  P.  Semple  returned,  and  to  tell 
Semple  to  draw  on  liim  for  J^5,(SX)  through  the  First  National  Hank,  and  to 
ascertain  whether  Semple  desired  him  to  come  to  Oshkosh  or  to  his  place  of 
residence  to  complete  the  sale,  or  whether  Semple  would  come  to  lUiippewa 
Falls,  where  he  lived,  to  transact  the  business.  What  more  could  the  pur- 
chaser do  to  show  his  ability  and  readiness  to  consummate  the  trade?  It  is 
very  evident  that  Murphy  was  anxious  to  secure  the  lands,  and  was  abun- 
dantly able  to  comply  with  the  terms. 

F.  Semple  must  have  been  satiatied  of  that  fact  from  the  interview  he  hiul 
with  him  at  Chippewa  Falls  on  the  fourth  of  Noveml)er,  when  Murphy  offeml 
to  pay  in  cash  the  entire  consideration  and  a  bonus  of  ^500  if  he  would. let 
him  have  the  lands.  So  it  is  apparent  it  was  not  thn>iigh  any  fault  of  the 
plaintiff,  oi-  of  the  purchaser  produced  by  him,  that  the  sale  made  on  the  7ih 
wjis  not  carried  out.  It  is  not  ditlicult  to  discover  the  reason  why  it  was  nut. 
The  defendant  made  a  sale  of  the  timl)er  on  the  lands  to  the  Chippewa  Lum- 
ber &  liooin  Company  for  about  S20,00C>,  which  was  a  much  more  advan- 
tageous trade  for  him.  The  plaintilT  claims  that  the  sale  to  the  lumber  and 
boom  company  wjw  brought  about  through  his  agency  or  i»ro(naement,  and 
the  jury  in  effect  so  tind.  But  we  shall  not  go  into  tills  branch  of  the  ause. 
because  we  hold  that  the  plaintiff  earned  his  commissions  by  the  sale  made  to 
Murphy  on  the  seventh  of  October. 

A  number  of  other  points  were  discussed,  but  it  is  deemed  unnecessary  to 
consider  them.  The  view  which  we  have  taken  of  the  plaintiff's  employ- 
ment is  decisive  of  the  case.  That  the  complaint  is  sutfieient  to  enable  the 
plaintiff'  to  recover  for  the  sale  made  on  the  7th,  it  seems  to  us  quite  too  plain 
to  require  argument.  The  case  appears  to  have  been  fairly  submitted  under 
a  charge  which  contains  nothing  of  which  the  defendant  can  justly  complain. 
All  exceptions  in  regard  to  the  admission  or  exclusion  of  evidence  given  or 
offered  become  immaterial  in  view  of  what  has  been  said. 

The  judgment  of  the  circuit  court  is  aflirmed. 


Campbell,  v.  Campbell. 
Filed  March  13,  1883. 

1.  If  ono  MiiUiorized  by  power  of  attorney  lo  eeU  and  convey  lands  of  another  convey  the  name  wlth- 
oat  cunKidcration,  the  owner  of  the  landit  may  treat  sach  conveyance  aa  a  nuUity.  Mead  v.  Brothen^ 
28  Wia.  6'J9. 

2.  Stich  owner  Una,  therefore,  an  adequate  remedy  at  law  hy  action  to  recover  the  posaeasion  of  xbt 
land8,  and  cannot  maintain  an  equitabie  action  to  have  the  grantee  in  such  conveyance  declared  a 
tru'itee  and  to  enforce  a  reconveyance.— [Statk  Rkp. 

Appeal  from  circuit  court,  Outagamie  county. 

Foster,  Mclntosk  d-  Foster,  for  respondent,  Robert  Campbell.  W,  J,  Allen, 
for  appellant,  Olla  M.  Campbell. 

CoLK,  C.  J.  When  the  plaintiff  was  about  to  produce  evidence  on  the  trial 
to  establish  his  case,  objection  was  taken  to  the  introduction  of  testimony 
under  the  complaint,  for  the  rejison  that  it  did  not  state  a  cause  of  action.  It 
appears  that  subsequently  tlie  plaintiff  declined  to  offer  any  evidence  except 
in  rebuttal  of  that  given  by  the  defendant,  I  ec:iuse  the  material  allegations  of 
the  complaint  were  admitted.  Thereupon  ti.e  counsel  for  the  defendant  moved 
the  court  for  a  nonsuit,  which  motion  was  denied.     From  this  reference  to  the 
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proceedings  it  will  be  seen  that  th*?  sufficiency  of  the  complaint  was  challenged 
at  the  outset.  We  think  it  should  have  been  dismissed,  because  it  was  incur- 
ably defective. 

ThQ  gratximen  of  the  complaint  in  brief  is  this:  The  plaintiff  states  that  on 
the  twentieth  of  August,  1876,  he  was  the  owner — having  the  legal  title — of 
certain  described  lands;  that  on  that  day  he  and  his  wife  executed  to  Thomas 
R.  Campbell  a  power  of  attorney  to  sell  and  convey  such  lands  for  such  rea- 
sonable price  as  the  said  Thomas  R.  should  think  was  for  the  interest  of 
plaintiff,  the  attorney  receiving  and  paying  over  the  consideration  for  whicli 
rl»e  hinds  were  sold ;  that  on  the  twent'y-lifth  of  February,  1879,  Thomas  R., 
by  virtue  of  the  power  of  attorney,  conveyed  the  lands  by  a  warranty  deed — 
which  was  without  consideration,  and  in  fraud  of  his  rights — to  one  John  Bot- 
tensek;  that  on  the  next  day  Bottensek,  by  a  quitclaim  deed,  which  was  with- 
out consideration,  conveyed  them  to  the  defendant;  that  botli  deeds  were  put 
upon  record,  and  that  defendant  had  full  knowledge  of  his  rights  in  the  lands 
when  they  were  made.  It  is  then  alleged  tliat  the  defendant  claims  to  hold 
the  lands  for  her  own  use  and  benefit.  The  plaintiff  demands  judgment,  de- 
during  that  the  defendant  holds  the  lands  in  trust  for  him,  and  that  she  be 
ordereii  to  convey  them  to  him  by  a  good  and  sufficient  deed.  A  copy  of  the 
power  of  attorney  is  annexed  to  and  made  a  part  of  the  complaint.  The  only 
remark  which  we  deem  it  necessary  to  make  in  regard  to  that  instrument  is 
this:  It  clearly  did  not  authorize  the  attorney  to  convey  away  the  lands  for 
nothing,  if  they  were  the  property  of  the  plaintiff,  as  he  alleges.  Any  such 
disposition  of  them  would  be  plainly  unauthorized  and  void;  consequently  the 
plaintiff  might  treat  the  deed  executed  by  his  attorney  as  a  mere  nullity,  whicli 
conveyed  no  title  to  Bottensek. 

This  point  was  so  ruled  in  Mead  v.  Brothers,  28  Wis.  689,  where  the  inva- 
liility  of  the  deed  made  by  an  attorney  in  violation  of  the  power  conferred  upon 
liim  was  decided.  It  follows  from  this  view  that  the  plaintiff  has  an  ade- 
quate remedy  at  law  to  recover  the  real  estate.  The  deeds  mentioned  in  the 
foraplaint,  and  given  in  evidence  on  the  trial,  present  no  obstacle  to  his  main- 
taining such  an  action.  Surely  the  plaintiff  has  no  occjision  to  invoke  the 
jurisdiction  of  a  court  of  equity  for  the  purpose  of  declaring  that  the  defendant 
holds  the  lands  in  trust  for  him,  or  to  compel  a  conveyance  of  the  title.  If  that 
relief  were  granted,  he  would  still  be  compelled  to  bring  his  action  at  law  to 
recover  the  possession,  and  the  consequence  would  be  two  suits,  wiiere  one 
would  accomplish  every  purpose;  for  the  rights  of  the  parties  can  be  fully 
determined  and  settled  in  the  legal  action,  whicli  is  the  ])roper  remetly.  Mead 
V.  Brothers  was  an  action  of  ejeciment  brouglit  by  the  plaintiff  to  recover  the 
possession  of  premises  which  had  been  conveyeil  by  his  attorney  to  the  de- 
fendant for  a  nominal  consideration.  This  court  held  that  the  power  of  at- 
torney did  not  authoiize  the  attorney  to  make  such  conveyance,  and  that,  as 
ktween  the  plaintiff  and  defendant  grantee,  the  deed  was  a  nullity,  passing  no 
title.  The  case  is  strictly  in  point,  and  shows  that  this  equitable  action  is 
misconceived  and  quite  unnecessary;  for  the  plaintiff  may  treat  the  deed  made 
by  his  attorney  to  Bottensek  as  a  mere  nullity,  if  he  was,  in  fact,  the  owner  of 
the  land  as  he  claims,  ('ertainly,  in  that  case,  his  attorney  would  have  no 
right  or  authority  to  give  away  the  lands,  or  transfer  them  in  payment  of  an 
individual  indebtedness. 

In  deciding  this  case  we  purposely  lay  out  of  view  the  defense,  because  that 
would  be  as  available  in  a  legal  action  as  in  this.  Nor  do  we  wish  to  be  un- 
derstood as  passing  in  any  way  on  the  merits  of  that  defense.  We  now  merely 
decide  that  the  facts  stated  in  the  complaint  make  out  no  case  for  the  inter- 
position of  a  court  of  equity.  The  remedy  at  law  is  adequate  and  sufficient, 
and  the  plaintiff  should  resort  to  it  to  settle  his  rights.  There  is  no  earthly 
reason  for  instituting  this  suit,  which,  if  entertaineil,  and  the  relief  demanded 
should  be  granted,  involves  the  necessity  of  bringing  an  action  at  law  to  re- 
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•cover  possession  and  settle  «the  title.  For  these  reasons,  we  think,  the  court 
below  erred  in  nut  dismissing  the  complaint  upon  the  objection  being  taken, 
as  it  was  in  limine,  that  it  failed  to  state  a  cause  of  action. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  remanded,  with 
•directions  to  dismiss  the  complaint. 


Knapp  v.  Edwards. 
Filed  March  13,  1883. 

1.  The  rule  omnia  pratumuntur  contra  $poliatorein  Ia  for  wrong-doers,  and  fihonid  not  be  ipplled  to 
II  ciise  wl.ere  the  ftillare  to  perform  a  duty  Is  due  solely  to  incupacity.  Diamond  v.  Hendcr9on,47 
Wis.  172.  distinguished. 

U.  Su  held,  in  Hn  nctlon  for  an  accounting  by  one  partner  against  another,  who  had  covenanted  to 
keep  correct  boolcs  of  account,  but  had  failed  to  do  so  because  lucompetent,  the  plaintiff  having 
•known  snch  iHcoin potency  nnd  having  condoned  or  waived  it. 

3.  In  such  iiction  the  referee,  in  stating  the  account,  having  applied  tlie  rigorous  rule  of  preaamp- 
4ion  »s;iiu8t  the  dereiulant,  this  court,  to  obviato  the  necessity  for  a  new  trial,  restates  the  account. 

4.  Au  account  uf  partnership  transactions  heirnt  stated  in  an  action,  it  appears  that  there  have 
been  no  profits,  and  no  losses  other  tlian  the  destruction  of  the  Arm  property  by  fire;  that  the  firm 
Ji:is  no  assets  (except  real  estate  not  considered  in  the  accounting)  and  no  debts;  tiiat  the  investment 
of  tlie  pluintitf  is  fully  accounted  for  by  sums  dr»wn  out  by  him  and  by  the  loss  by  fire;  and  that 
41)6  defendant  had  advanced  a  larger  amount  than  the  plulntiff.  Hatd,  that  though  by  the  agreement 
;h6  p:i rt.es  were  tu  turnisil)  the  same  amount  of  capital,  and  losses  were  to  be  equally  divided,  tlie 
plaintirt  is  not  chargeable  for  any  sum  beyond  his  investment. 

o.  In  an  action  by  one  partner  against  another  for  an  accounting,  though  it  appears  on  the  trial 
that  nothing  is  due  to  the  plaintiff,  yet  if  the  defendant  bad  unreasonably  neglected  to  render  an  ac- 
.L'uunt  to  wlrch  the  plaintiff  was  entitled,  the  complaint  should  not  be  dismissed,  bat  there  should  be 
n  judgment  adjusting  the  rights  of  the  parties,  and  the  court  may,  in  its  discretion,  impose  the  coats 
upon  the  defendant.— [St ATK  Rkp. 

Appeal  from  circuit  court,  Dunn  county. 

Action  for  an  accounting  and  adjustment  of  a  partnership  business.  In 
Xoveniber,  1866,  the  parties  entered  into  a  copartnership  for  the  purpose  of 
carrying  on  the  business  of  manufacturing  doors,  sitsh,  blinds,  and  other  ar- 
ticles; such  partnership  to  commence  January  1,  1867,  and  to  continue  for 
tive  years.  Each  partner  was  to  furnish  $5,0(X)  of  capital,  and  profits  and 
losses  were  to  be  shared  equally  between  them.  The  paitnership  agreement 
contains  the  following  stipulations:  '*lt  is  understo<^  and  agreed  that  the 
said  John  F.  Edwards,  party  of  the  first  part,  shall  superintend  and  manage 
the  business  of  said  firm,  consulting  the  said  John  H.  Knapp,  party  of  the 
>second  part,  in  all  purchases  of  real  estate  or  large  outlay  of  capital  from  time 
to  time  for  the  use  and  behoof  of  the  firm.  The  said  John  F.  Edwards  shall 
receive  from  the  profits  of  the  firm  the  sum  of  ^1,000  per  annum  as  compen- 
sation for  his  said  superintendence,  skill,  and  management  of  the  entire  busi- 
ness of  said  firm ;  and  he  shall  keep,  or  cause  to  be  kept,  just  and  correct  books 
of  account,  wherein  shall  be  entered  all  purchases  and  sales,  all  moneys  re- 
ceived and  paid  out,  and  Ml  other  matters  appertaining  to  said  business  that 
should  be  entered  in  books  of  account,  which  books  sliall  be  open  for  the  in- 
spection of  either  partner  at  any  time;  and  an  annual  statement  of  the  effects, 
atfHii's,  finances,  and  gains  or  losses  of  said  firm  shall  be  made  on  the  first  day 
of  January  of  each  yejir." 

It  was  further  agreed  that  at  the  end  of  such  term  each  partner  should  ren- 
der to  the  other  full,  true,  and  final  accounts  of  partnership  matters,  and  in 
all  things  well  and  truly  adjust  the  same. 

The  business  was  continued  until  April  20,  1871,  at  which  time  the  mill, 
machinery,  and  property  of  the  firm  were  destroyed  by  fire.  The  defendant 
failed  to  keep  proper  books  or  to  make  the  annual  statements  required  by  the 
agreement.  The  cause  was  tried  befoi-e  a  referee,  and  his  report  contains  a 
sullicient  statement  of  the  case.     It  is  as  follows : 
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"  I  find,  as  matters  of  fact  tliat,  pursuant  to  the  partnership  agreement  set 
forth  in  the  complaint,  plaintiff  and  defendant  entered  into  a  copartnership  on 
the  first  day  of  January,  A.  J>.  1867,  under  the  firm  name  and  style  of  J.  F. 
E(hvards,for  the  purpose  of  manufacturing  dooi'S,  sasii,  blinds,  and  such  other 
mechanical  business  as  they  might  from  time  to  time  agree  upon,  and  tluit 
said  parties  continued  .said  business,  which  was  from  time  to  time  extended  ta- 
manufacturing  furniture,  cottins,  and  moulding,  and  to  planing  lumber  and 
building,  until  about  the  twentieth  day  of  April,  A.  D.  1871.  I  find  that 
plaintiff  contributed  as  capital  stock  to  said  firm  the  sum  of  $6,046.25,  and 
drew  from  said  firm  in  work  and  materials  the  sum  of  $765.63,  and  that  the 
fiefendant  contributed  to  the  capital  stock  of  the  firm  the  sum  of  $6,196.86. 
That  there  was  contributed  to  said  firm  as  a  bonus  for  the  enterprise  the  real 
estate  hereinafter  mentioned  as  partnership  property,  which  was  and  is  wortli. 
rhe  sum  of  $1,500.  That  during  the  time  of  said  partnerahip  dealings  there 
was  made  as  profits  of  said  business  an  amount  no  more  than  equal  to  the 
I'ompensation  agreed  to  be  paid  to  said  defendant  for  his  superintendence, 
skill,  and  management  of  the  entire  business  of  said  firm. 

'*That  on  or  about  the  twentieth  day  ot  April  A.  1).  1871,  the  place  of  business 
mill,  shop,  machinery,  and  other  sissets  of  said  firm  were  destroyed  by  fire. 
That  the  entire  loss  to  said  firm,  occiisioned  by  said  fire,  was  $7,461.20.  That, 
:iside  from  the  mutual  account  of  the  parties,  the  firm  has  assets  as  follows, 
to-wit:  Block  No.  45  of  the  village  of  Menomonee,  in  the  county  of  Duna 
smd  state  of  Wisconsin,  the  title  to  which  is  in  the  name  of  the  said  firm,  to- 
wit,  J.  F.  Edwai-ds,  and  is  worth  the  sum  of  $1,500;  refuse  lumber,  old  iron,. 
and  other  personal  property  situate  on  said  lot,  $25.  That  there  are  no  out- 
standing debts  against  said  firm.  That  the  plaintiff  has  received- of  partner- 
ship assets  since  the  dissolution  of  said  firm,  or  since  they  have  retired  from 
business,  the  sum  of  four  hundred  and  fifty  dollars,  ($450.)  That  the  defend- 
ant had  exclusive  management  and  control  of  all  the  assets  and  transactions  of 
the  firm,  and  received  all  moneys  and  other  things  arising  from  the  sale  of 
manufactured  stock,  and  for  work  done,  without  keeping  an  i^'curate  account 
of  the  same.  That  from  his  negligent  manner  of  keeping  said  ivccounts  it  is 
impossible  to  determine  the  exact  amount  of  profits  during  the  time  said  firm 
was  in  business.  I  find  there  has  been  no  loss  in  said  business,  except  that 
occasioned  by  the  fire,  and  that  the  profits  of  said  business  have  not  exceeded 
the  salary  agreed  to  be  paid  to  defendant,  as  above  mentioned.  I  find  that 
Hiiid  partnership  expired  by  limitation  on  the  first  day  of  .January,  A.  T). 
1872,  and  that,  aside  from  the  accounting  between  the  partners,  all  the  busi- 
ness of  said  firm  was  settled  up  on  the  fii*st  day  of  July,  A.  D.  1871. 

'*  I  further  report,  as  my  conclusions  of  law,  that  the  plaintiff  is  entitled ■ 
to  recover  of  and  from  the  defendant  the  sum  of  $1,087.52,  with  interest 
thereon  from  the  first  day  of  January,  A.  I).  1872.  at  the  rate  of  7  per  cent, 
per  annum,  besides  the  cost-s  of  this  action,  and  that  said  amount  is,  as  be- 
tween the  parties  hereto,  a  lien  upon  the  assets  of  the  firm  above  enumerateil. 
That  a  receiver  should  be  appointed,  with  the  usual  powers  and  duties,  to  take 
charge  of  said  assets  and  dispose  of  the  same  under  the  directi6n  of  the  court, 
and  that  after  the  payment  of  the  above  amounts  to  the  plaintiff,  the  balance 
of  the  net  proceeds  of  said  sale  be  divided  equally  between  the  parties.  I 
farther  report  that  I  herewith  transmit  all  the  testimony  taken  on  the  trial 
of  said  action,  all  exhibits  introduced  in  evidence  upon  said  trial,  except  ex- 
nibits  which  appear  to  be,  the  books  of  account  of  said  firm,  and  have  since  said« 
trial  been  destroyed  by  fire." 

The  report  was  confirmed  by  the  court,  except  the  judgment  was  required' 
to  be  paid  out  of  the  defendant's  half  of  the  assets  of  the  firm,  and  judgment. 
was  rendered  accordingly. 

The  defendant  appeals  from  th6  judgment. 
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Hunt  &  Freeman  and  8.  U.  Finney,  for  respondent,  John  H.  Knapp.  i^. 
J-  d-  W.  C.  McLean,  for  appellant,  John  F.  Edwards. 

Lyon,  J.  The  tinding  of  the  referee  that  the  defendant  is  indebted  to  the 
plaintilf,  on  account  of  their  partnership  business,  in  the  sum  of  $1,087.52, 
and  interest  thereon  from  January  1,  1872,  and  the  judgment  entered  in  ac- 
cordance therewith,  can  only  be  supported  (if  at  all)  by  an  application  to  the 
defendant  of  the  maxim  omnia  proBttumuntur  contra  spoliatorem. 

We  think  this  is  not  a  proper  case  for  the  application  of  so  severe  a  rule. 
The  rule  in  all  its  rigor  is  for  wrong-doers — for  those  who  have  been  guilty 
of  fraud  or  willful  disregard  of  duty,  rather  than  those  who  have  failed  in  ca- 
piicity  to  perform  their  undertakings.  The  defendant  covenanted  to  keep 
proper  accounts  of  the  ti*ansactions  of  his  firm,  and  failed  to  do  so.  But  there 
is  nothing  in  the  evidence  which  can  justly  be  taken  as  an  impeachment  of 
his  integrity,  or  which  raises  a  suspicion  that  he  willfully  failed  to  keep  proper 
accounts.  Manifestly  he  did  as  well  as  he  could,  but  was  quite  incompetent. 
These  considerations  distinguish  this  case  from  that  of  Diamond  v.  Heiuier- 
ison,  47  Wis.  172,  [S.  C.  2  K.  W.  Rep.  73.]  in  which  the  maxim  was  applied  in 
all  its  rigor.  But  it  was  there  applied  against  one  who  had  appropriated  the 
property  of  the  firm  of  which  he  was  a  member  to  his  own  use,  without 
charging  himself  therewith,  thus  manifesting  a  criminal  intention  to  defraud 
liis  partners.    Here  we  have  no  such  case. 

Moreover,  the  plaintiff  knew  from  the  first  year  of  the  partnership  that  the 
defendant  was  incompetent  t^^  keep  the  books  of  the  firm,  and  endeavored 
from  time  to  time  to  straighten  the  accounts.  But  he  bore  the  defendant's 
8hort-comings  in  this  respect  with  commendable  good  nature,  until  the  busi- 
ness was  tei^minated  by  the  fire.  This  is  a  sort  of  condonation  or  waiver  of 
the  defendant's  want  of  capacity  as  a  book-keeper,  and  furnishes  an  additional 
reason  why  the  defendant  should  not  be  punished  for  his  incompetency. 
Hence,  we  conclude  the  case  must  be  determined  by  the  rules  of  evidence  ap- 
plicable to  ordinary  cases  of  accounting  between  partners.-  The  findings  of 
the  referee,  which  were  confirmed  by  the  court,  are  tliut  the  plaintiff  invested 
in  the  business  $6,045.25,  and  drew  out  before  the  fire  $765.68,  and  after  the 
fire  8450,  leaving  his  net  investment  84,880.62 ;  that  the  net  investment  of 
the  defendant  was  $6,196.86;  that  the  profits  of  the  business  did  not  exceed 
the  salary  to  which  the  defendant  was  entitled  under  the  copartnership  agi^ee- 
ment;  and  that  there  were  no  losses  except  by  the  fire.  The  real  estate  of  the 
firm  remaining  after  the  fire  wiis  domited  to  it.  The  same  not  having  been 
paid  for  out  of  the  capital  paid  in  by  the  partnei-s,  its  value  does  not  enter  into 
this  accounting.  That  still  remains  the  property  of  the  firm.  These  findings 
seem  to  be  sustained  by  the  proofs. 

It  satisfactorily  appeiirs  that  all  of  the  available  assets  of  the  firm  remain- 
ing after  the  fire  were  required,  and  were  appropriated  by  the  defendant;  to 
pay  the  debts  of  tlie  firm,  all  of  which  have  been  paid.  There  having  been 
neither  profits  made  nor  losses  suffered,  and  the  firm  having  no  assets  (except 
the  donated  real  estate)  and  owing  no  debts,  the  amount  invested  in  tlie  busi- 
ness by  plaintiff  should  be  accounted  for  by  the  defendant,  who  had  the  man- 
agement of  the  business.  The  only  way  in  which  he  can  account  for  it  is  to 
show  that  it  was  lost  by  the  fire.  To  the  proposition  that  it  wsis  so  lost  tlie 
evidence  is  mainly  directed.  The  property  destroyed  by  the  fire  consisted  of 
a  sho{vbuilding  and  engine-house,  and  of  the  machinery,  tools,  lumber,  hard- 
ware, and  ready-made  stock  therein.  The  referee  and  court  found  th«it  the 
entire  loss  of  the  firm  by  the  fire  was  $7,461.20.  One-half  of  this  sum — 
S3,730.60~deducted  from* $4,830.62  (the  amount  invested  in  the  business  by 
the  plaintiff)  leaves  a  balance  of  $1,100.02  of  plaintiff's  investment  unsiccounted 
for.  If  the  amount  of  the  loss  is  correctly  stated,  that  balance  is  chargOJiUle 
to  the  defendant.    The  balance  is  stated  at  $1,087.52,  but  the  computation 
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was  made  upon  the  erroneous  basis  that  one-half  of  the  loss  is  $3,743.10, 
which  is  $12.50  more  than  it  should  be  on  the  basis  adopted.  This  accounts 
for  the  discrepancy. 

From  what  has  already  been  said,  it  is  obvious  that  the  controlling  question 
in  the  case  is,  does  the  evidence  support  the  finding  that  the  loss  by  the  tire 
was  only  67,461.20?  It  is  scarcely  contested  that  the  machinery  and  tools 
destroyed  cost  85,820.15.  The  defendant  so  testified,  giving  an  itemized  state- 
ment of  the  articles  and  the  cost  thereof.  The  plaintiff  estimated  such  loss 
in  the  aggregate  as  not  exceeding  $5,000,  but  did  not  itemize  his  estimate. 
Because  he  did  not  do  so,  and  the  defendant  did,  the  testimony  of  the  latter 
is  most  satisfactory.  The  cost  of  the  buikllng  rests  entirely  in  estimate. 
The  opinion  of  the  plaintiff  is  that  it  did  not  exceed  $1,500,  while  the  defend- 
ant thinks  it  was  $3,000.  The  building  was  of  wood,  40  by  64  feet,  with  two 
stories  and  an  attic.  It  had  stone  foundations,  on  one  side  live  feet  high. 
The  stone  cost  eight  doUai-s  a  cord,  exclusive  of  hauiing.  The  whole  shop 
was  pliistered.  and  the  engine-room  was  double  plastered.  We  think  we  shall 
not  be  far  wrong  if  we  estimate  the  cost  of  so  considerable  a  building  at  the 
niediiira  figure  between  the  contlicting  estimates  of  $2,000.  The  proof  is  un- 
<lisputed  that  at  least  $125  worth  of  lumber  was  consumed  in  the  building. 

Without  recapitulating  the  evidence  as  to  the  loss  of  hardware  and  re^idy- 
nrade  stock,  it  is  sufficient  to  say  that  the  testimony  of  the  defendant  and  his 
"SOU  shows  a  loss  of  these  to  an  amount  considerably  exceeding  $2,000.  Their 
testimony  is  quite  full  and  detailed,  especially  as  to  the  ready-niade  stock,  and 
in  the  main  is  uniissailed  except  by  very  general  estimates  made  upon  imper- 
fect and  unsatisfactory  data.  Perhaps  their  estimates  of  quantities  are  too 
large  in  some  oases;  but  their  estimates  of  specific  values  or  cost*are  scarcely 
questioned.  On  the  rule  of  evidence  above  stated,  which  discards  the  idea  of 
punishing  the  defendant  for  his  incompetency  as  a  book-keeper,  we  think  the 
referee  and  court  ought  to  have  found,  and  would  have  found,  that  the  value 
of  the  Imi-dware  and  ready-made  stock  destroyed  by  the  fire  was  at  least 
$1,700.  We  are  not  overturning  the  findings  of  the  referee  because  there  is  a 
mere  preponderance  of  evidence  against  them.  The  court  will  not  do  this. 
We  hold  only  that  such  findings  are  the  result  of  the  application  of  a  rule  of 
evidence  which  should  not  have  been  applied,  and  hence  that  they  cannot  be 
uplield.  And  for  the  purpose  of  saving  the  expense  and  delay  of  another 
trial,  we  state  the  results  which  we  think  must  necessarily  follow  an  applica- 
tion of  the'true  rule  of  evidence. 

Stating  the  account  of  property  destroyed  by  the  fire  at  the  sums  above 
mentioned,  and  the  whole  of  the  plaintirt's  investment  is  accounted  for.  No 
profits  having  been  made  in  the  business,  he  is  not  entitled  to  anything  fur- 
ther. 

Neither  is  the  defendant  entitled  to  be  allowed  any  more  than  he  has  al- 
ready receivefl  from  the  firm,  although  he  invested  in  the  business  more  money 
than  did  the  plaintiff.  This  is  so  becau.se  the  firm  met  with  no  losses  other  than 
by  the  fire,  and  hence  it  would  be  unjust  to  require  the  plaintiff,  in  addition  to 
losing  his  whole  investment,  to  pay  several  hundreds  of  dollai-s  to  his  partner. 
It  being  settled  that  the  firm  made  no  profits  and  suffered  no  other  loss,  the 
plaintilT  cannot  be  held  chargeable  for  any  sum  beyond  his  investment.  Al- 
though there  is  nothing  due  from  the  defendant  to  the  plaintitf  on  account  of 
the  partnership  business,  it  does  not  follow  that  the  complaint  should  be  dis- 
missed. It  was  the  plaintiff's  right  to  have  the  accounts  of  the  partnership 
rendered  to  him  by  his  partner  for  jidjustment,  and  the  defendant  unreason- 
ably neglected  to  render  the  same  after  proper  request.  The  plaintiff  had  no 
remed}'  but  to  bring  an  action  for  an  accounting.  The  account  should  be 
stated  as  above  indicated,  nml  the  judgn'ient  should  be  that  neither  partner 
is  indebted  to  the  other  on  account  of  their  partnei*ship  transactions.  The 
real  estate  of  the  firm,  the  legal  title  if  which  is  in  the  defendant,  should  be 
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adjudged  to  be  owned  and  held  by  the  parties  in  common;  but  there  is  no  ap- 
parent necessity  for  a  receiver.  We  think  the  circuit  court  will  be  Justified  in 
imposing  the  costs  on  the  defendant,  in  its  discretion,  because  his  neglect  raadt* 
this  action  necessary  to  settle  the  account  of  the  parties. 

Judgment  reveraed  and  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opiJiion^ 

ISKAEI.  V,  SiLSBEE. 

Filed  March  13,  1883. 

1.  Upon  the  s^nle  by  a  gunrdinn.  under  license  of  ft  connty  court,  of  lands  which  the  wnrd  bad  in- 
herited nroin  hi»  mother— upon  whoM  estute  there  had  been  noudministrsitloa— it  iH  not  competent  ror 
the  coort.  In  the  same  proceeding,  to  adjust  a  claim  of  the  purchnser  nt  the  snle,  iiii  a  general  creil:tor 
of  the  estate  of  the  ward's  mother,  or  to  order  such  claim  to  be  paid  from  the  proceeds  of  the  nn\e. 

2.  Whether  the  accoonts  o^a  (guardian  can  be  adjusted  by  the  county  court  after  tlie  wnrd^A  detiih. 
in  a  proceeding  to  which  the  guardian  and  the  heir  of  tiie  ward  are  the  only  partiea,  witliout  ntlminss- 
tration  of  the  ward's  estate,  is  not  determined,  bat  the  court  incl)nes  to  the  opinion  that  ihey  cannot. 

3.  In  1874  the  guardian  of  I.,  under  license  of  the  county  court,  sold  lands  which  I.  had  inherited 
from  his  mother  to  S.,  who  had  formerly  been  the  guardian  of  the  mother.  At  the  time  of  confirming 
the  sale,  the  court,  in  the  »ime  proceeding,  adjusted  a  claim  of  8.  against  the  mother,  (but  held  not  to 
pertain  to  her  gnarrlianahip.)  and  directed  that  the  guardian's  deed  be  executed  to  S.  upon  payment 
of  tlie  diflerence  between  the  pnrchas-^  price  and  the  »mount  of  the  claim.  In  1881,  about  four  months 
after  attaining  majority,  I.  petitioned  the  court  to  set  aside  so  much  of  its  former  orders  usatljuf^ed 
tlie  claim  of  S.,  and  to  i-cquire  S.  to  complete  the  purcha.^e  of  the  Isind  by  paying  into  court  the  bal- 
ance of  the  purchase  money.  Pending  this  proceeding  I.  roceiveil  from  his  gunrdian  the  amount  paid 
by  S.  on  the  sale.  Held^  (1)  I.  whs  not  guilty  of  such  inches  in  commencing  such  proceeding  :i«i  wo  li1 
bar  bis  rights  therein  ;  (2)  the  acceptance  of  the  amount  paid  on  the  sale  did  not  estop  1.  f^om  mnin- 
taining  the  proceeding  to  enforce  piiy  ment  of  the  balance  of  the  purchase  price ;  (3)  the  order  adju-t- 
ing  the  claim  of  S.  was  without  Jurisiliclioii  and  void. 

4.  The  husband  alone  is  responsible  for  the  board  ot  his  wife  and  minor  child,  unless  the  wife  ex- 
pressly made  the  same  oinirgenble  upon  her  separate  estate. 

5.  A  will  stated  the  wish  of  the  te»«tator  that  his  wife  -should  have  the  cwn*.  custody,  and  education 
of  [his]  children  until  they  shall  severally  arrive  of  age.  and  «o  long  as  she  shall  clothe,  educate,  and 
support  them  without  charge  to  them."  and  gnve  to  her,  "for  that  purpuse  und  on  tiiat  conditioi).*' 
tlie  use  of  all  his  estate.  The  w  to  hav  iig  accepted  the  guardianship  of  tlie  children,  it  is  held  that  she 
did  so  upon  the  condition  tiiat  tslie  clothe,  educate  .and  support  them  during  their  minority  without 
chiirge.— [Statk  Rkp. 

Appeal!  from  circuit  court,  Dane  county. 

In  1851  Nicholas  Smith  died  testate  in  the  city  of  Madison,  leaving  surviv- 
ing him  his  widow,  who  is  the  present  ap{)ellant,  and  their  six  children,  to 
whom  he  devised  certain  real  estate  in  Madison,  of  which  he  died  seized. 
Eliza  Jane  Smith  was  their  oldest  child,  and  at  the  time  of  her  father's  death 
was  about  11  years  of  age.  In  1858  £li7>a  Jane  intermarried  with  one  Bene- 
dict Israel.  The  plaintiff.  Maximillian  D.  Israel,  who  was  born  in  1859.  is 
their  son,  and  the  only  issue  of  such  maniage.  In  1862  Mrs.  Israel,  witli  her 
son,  joined  Mr.  Israel  in  California,  (to  which  state  he  had  preceded  them.) 
and  during  the  following  year  she  died  intestate.  Maximillian  has  ever  since 
resided  in  that  state.  At  the  decease  of  Mrs.  Israel,  her  interest  in  her 
frttheWs  estate,  which  descended  to  her  son,  was  seven  ftfty-fourths 
thereof.  Of  that  interest  one-ninth  of  her  father's  estate  was  devised  to  her 
by  his  will,  and  the  remaining  one  fifty-fourth  part  thereof  descended  to  her 
upon  the  death  of  one  of  her  brothers,  after  he  V>eeame  21  years  of  age,  who 
died  intestate,  leaving  no  issue  or  widow.  Under  various  proceedings  in  the 
county  court  all  of  the  real  estate  devised  by  Nicliolas  Smith  was  sold,  except 
lot  3/ in  block  103,  in  Madison,  and  on  this  lot  Mrs.  Silsbee  erected  three 
stores  in  1856.  These  stores  seem  to  have  been  paid  for  mainly  out  of  the  pro- 
ceeils  of  sales  of  real  estate  and  personal  property,  and  the  rents  of  such  stores. 
In  1871  Mrs.  Silsbee  sold  lot  3  for  $12,000,  and  the  whole  consideration  was 
paid  to  her — a  portion  at  the  time  of  the  sale  and  the  balance  afterwards. 
She  also  received  all  of  the  rent  for  the  stores  until  such  sale.    All  of  the  sur- 
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viving  children  of  Nicholas  Smith  and  herself  had  then  become  of  age,  and 
all  of  ttiem,  except  her  son  Hyron,  joinetl  with  her  in  a  conveyance  of  lot  3  to 
Byixm,  who  thereupon  conveyed  the  same  to  such  purchaser.  The  respond- 
H!U,  MaximiUian,  was  then  a  minor,  and  did  not  join  in  such  conveyance. 

For  the  purpose  of  realizing  an  unpaid  bahmce  of  the  purchase  money,  it 
in'caiue  necessary  that  a  conveyance  of  the  interest  of  tlie  respondent  in  the 
|uo|w»rty  sliould  be  obtainetl.  On  tlie  basis  of  Ji*  12,000,  that  iliterest  was  of 
Tite  value  of  ;!$1,555.55,  wliereupon.  in  187^J,  Mrs.  Silsbee  petitioned  the  county 
f'ojirt  for  the  appointment  of  a  guardian  for  l»er  grandson,  and  for  a  sale  of 
Ills  interest  in  lot  8;  also  that  out  of  the  proceeds  of  the  sale  she  might  be 
paid  tlie  amount  of  an  alleged  indebtedness  of  Mrs.  Israel  to  her.  Upon  such 
pKition  a  guardian  was  appointed  for  the  respondent,  who  duly  qualified  as 
siuii.  The  guardian  at  once  petitioned  the  same  coint  for  a  license  to  sell 
^ueii  interest,  and  for  the  adjustment  of  the  claim  of  Mrs.  Silsbee  against  the 
Mate  of  Mra.  Israel.  License  was  granted  accordingly,  and  purauant  tiiereto 
I  he  gujirdian  sold  the  interest  of  his  ward  in  lot  8  to  Mrs.  Silsbee  for  .'?1,- 
•'»•'»•">..>'>— that  l>eing  tlie  appraised  value  thereof — and  the  court  contirmtHl  the 
sale.  The  court  also  adjusted  the  claim  of  Mrs.  Silsbee  against  her  daugh- 
ters estate  at  :?1.180,  and  only  re<iuired  her  to  pay  over  to  the  guardian  the 
balance  of  the  purchase  money  after  deducting  that  amount  therefrom.  Tlie 
^\\\\\  Oncluding  interest)  which  she  paid  the  guardian  pursuant  to  this  order 
was  8506.98. 

Atier  the  resj^ndent  became  of  age  he  petitioned  the  same  county  court  to 
M  jLside  so  much  of  its  former  orders  as  adjusted  tiie  claim  of  Mrs.  Silsbee 
airainst  his  mother's  estate,  and  directed  its  payment  out  of  the  proceeds  of 
such  sale;  and  to  require  Mrs.  Silsbee  to  completer  her  purchase  by  paying 
into  court  for  the  respondent  the  balance  of  such  purchase  money,  with  inter- 
«*st.  The  county  C(mrt  denied  the  prayer  of  the  petition,  and  the  respondent 
jqv»ealed  to  the  circuit  court  from  the  order  denying  the  .same. 

I'ending  these  proceedings,  the  respondent  received  from  the  guardian  the 
iiHniey  paid  to  him  by  Mrs.  Silsbee,  with  the  interest  therefui,  and  released 
l»iiu  from  all  further  liability  on  account  of  such  guardiansliip.  After  a  trial, 
iu  which  the  facts  above  stated  were  proved,  the  circuit  court  reversed  the 
onler  of  the  county  court  refusing  to  grant  the  relief  prayed,  and  decided  and 
a<ljudge<l  that  the  orders  of  the  county  court  adjusting  the  claim  of  Mrs. 
SiJsl)ee  against  the  estate  of  her  deceased  daughter,  and  directing  that  the 
suHi  found  due  her  be  paid  out  of  the  proceeds  of  the  sale  of  Maximillian's 
interest  in  lot  3,  be  set  aside,  canceled,  and  held  for  naught;  and  that  Mrs. 
Silsbee  be  required  to  complete  her  purchase  at  the  guardian's  sale  by  paying 
into  the  county  court  the  amount  of  the  purchase  money  retained  by  her,  with 
niterest  thereon  from  January  17,  1874.  The  judgment  requires  her  to  pay 
tlie  same  within  JJO  days  after  the  date  thereof,  for  the  said  Maximillian  D. 
Ismel,  the  jjetitioner  herein,  without  prejudice  to  any  right  she  may  have 
i<»  establisJi  by  proper  proifeeilings  any  claim  she  may  have  against  the  estate 
of  said  £li7.a  Jane  Israel,  deceased."  From  the  judgment  of  the  circuit  court 
Mw.  ^)ilsl)ee  appeals  to  this  court. 

Tlie  record  is  very  voluminous.  Much  testimony  Wcis  given  concerning  the 
alleged  claim  of  Mrs,  Silsbee  against  the  estate  of  her  daughter.  Mrs.  Israel, 
and  of  the  transactions  of  Mre.  Silsbee  in  respect  to  the  estate  of  her  decejised 
luisbsmd,  Nicholas  Smith.  The  records  of  the  county  court  pertaining  to  that 
♦^^tate,  involving  the  transactions  and  accounts  of  two  successive  adminis- 
trators, were  also  i-eml  in  evitlence.  It  is  deemed  unnecessary  to  set  out  this 
tMiniony  here.  It  is  believed  that  the  foregoing  statement  of  facts  is  suffi- 
**ient  to  a  correct  understanding  of  the  questions  determined  by  the  court, 

Olin  <£•  Qrinde,  for  respondent,  Maximillian  D.  Isi*ael.    Sloan^  Stevens  A 
Morris,  for  appellant,  liuth  Silsbee. 
▼.l.'j — 10  (no.  iii) 
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Lyon,  J.  It  is  admitted,  in  behalf  of  Mrs.  Silsbee,  that  her  graiuI»oii, 
Maxirnillian  D.  Israel,  the  respondent,  was  the  owner  of  an  undivuled  seven 
flfty-tourths  part  of  lot  3,  in  blo3k  103,  in  the  city  of  Madison;  that  she  ac- 
quired the  title  to  thiit  interest  by  her  purchase  thereof  at  the  gUiU'dian's  sale; 
that  the  consideration  which  she  agreed  to  pay  therefor  was  J!p1,555.55;  and 
that  she  paid  to  the  guardian  on  account  of  her  purcliase,  including  interest,  but 
S506.98.  The  balance  of  the  purchase  money — $1,180 — she  retains  to  satisfy 
her  demands  against  the  esUite  of  Mrs.  Israel,  pursuant  to  the  orders  of  the 
county  court.  It  is  admitted,  in  behalf  of  respondent,  that  the  guardian's 
sale  w}is  regular  and  valid,  and  that  his  interest  in  lot  3  passed  to  Mrs.Silsbee 
by  the  guardian's  deed  thereof  to  her.  But  the  respondent  claims  that  the 
orders  of  the  county  court,  by  virtue  of  which  she  retains  more  than  two- 
thirds  of  the  purchiise  money,  are  invalid,  and  he  has  instituted  this  proceed- 
ing to  vacate  and  set  aside  such  orders,  to  the  end  that  he  may  i*ecover  the 
unpaid  balance  in  her  hands.  It  would  seem,  therefore,  that  tlie  proceedings 
in  the  administration  and  settlement  of  the  estate  of  Nicholas  Smith  are  not 
material  to  the  determination  of  this  appeal.  The  vital  question  is,  was  it 
competent  tor  the  county  court,  in  the  guardianship  proceedings,  to  adjust 
the  claim  of  Mrs.  Silsbee  against  the  estate  of  her  deceased  daughter,  and 
order  the  same  paid  out  of  the  proceeds  of  the  sale  of  respondent's  land? 

Jiefore  proceeding  to  the  consideration  of  this  question,  it  will  be  convenient 
to  dispose  of  two  preliminary  propositions  maintained  by  counsel  for  Mrs. 
Silsbee.  These  are  (1)  tliat  tlie  respondent  has  been  guilty  of  such  laches  in 
commencing  this  pioceeJing  as  to  bar  his  riglit  to  assail  the  ordera  of  the 
county  court  for  the  payment  of  Mrs.  Silsbee  out  of  the  proceeds  of  the  sale; 
and  (2)  that  by  accepting  the  money  paid  to  the  guardian  pursuant  to  such 
ordera,  he  has  estopped  himself  from  attacking  the  ordera.  As  to  the  tirst 
pro[)osition,  it  is  sutHcient  to  say  that  the  respondent  commenced  this  proceed- 
ing within  a  reasonable  time  after  he  became  of  age,  and  that  the  county  court 
may  at  any  time,  in  furtherance  of  justice,  revoke  an  order  which  has  been 
irregularly  made.  In  re  FMer,  15  Wis.  511.  This  rule,  subject  to  certain 
qualitications,  has  been  frequently  asserted  by  tliis  court.  This  case  is  not 
witliin  such  qualifications.  Belts v,  Sholten,27  Wis. 667;  Archer  v.  Meadows^ 
33  Wis.  166,  (see  opinion  by  Dixon,  C.  J.,  p.  172.)  We  conclude  that  the  re- 
spondent did  not  lose  his  rigiit  to  the  relief  prayed  by  <lelay.  The  other 
proposition  is  negatived  by  tlie  case  of  Mohr  v.  Tulip,  40  Wis.  66.  It  may  be 
that  by  receiving  from  the  guardian  the  proceeds  of  the  sale  in  his  hands,  the 
respondent  estopped  himself  to  question  tlie  validity  of  the  sale.  That  is  not 
determined.  But  iulmitting  the  sale  to  be  valid,  the  money  belonged  to  him 
in  any  event.  He  but  received  his  own.  It  would  be  a  strange  application 
of  the  doctrine  of  estoppel  to  hold  that  unless  he  left  the  money,  which  was 
indisputably  his,  in  the  hands  of  his  guardian  until  he  established  his  right  to 
the  balance  of  the  purchase  money,  he  would  lose  his  rights  to  recover  sut;h 
balance. 

Tlie  above  propositions  being  negatived,  the  question  first  above  stated 
(which  will  now  be  considered)  becomes  the  c«mtr«lling  question  in  the  caae. 
Coun.sel  for  Mi*s.  Silsbee  seek  to  uphold  the  jurisdiction  of  the  county  court 
to  make  the  order  in  question,  by  maintaining  that  she  was  the  guardian  or 
her  daughter,  Mrs.  Israel,  and  that  the  court  has  jurisdiction  to  state  iiccounts 
between  guardian  and  ward.  And  they  maintained,  further,  that  the  court 
may  exercise  the  same  ))ower  after  the  death  of  Mi's.  Israel,  in  the  guarclinn- 
siiip  proceedings  to  which  her  son  and  heir  at  law  is  a  party,  although  there 
has  been  no  administration  of  her  estate.  It  does  not  appear  that  Mrs.  Sils- 
bee ever  gave  bond  as  guardian  of  her  daughter.  If  she  was  the  guardian  ot 
Mi's.  Israel,  it  was  by  virtue  of  the  following  clause  in  the  will  of  her  late  hus- 
band: "It  is  my  wish  that  my  wife  should  iuive  the  care,  custody,  and  eduo^ 
tion  of  my  children  until  they  shall  severally  arrive  of  age,  and  so  long  as  she 
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«haU  elothe,  educate,  and  support  them  without  charge  to  them.  I  do  hereby 
will  and  bequeath  to  my  said  wife,  lluth  Smith,  for  that  purpose  and  on  that 
con(]ition,  the  use,  rents,  issues,  and  profits  of  all  my  estate „of  whatever  nature, 
after  the  payment  of  my  debts  and  the  bequest  to  my  mother  aforesaid."  In 
her  petition  to  the  county  court  for  a  settlement  and  adjustment  of  her  ac- 
counts, she  styles  herself  the  testamentary  guardian  of  the  heirs  of  Nicholas 
Smith. 

If  Mrs.  Silsbee  was  not  the  guardian  of  Mrs.  Israel,  or,  being  such  guardian, 
if  her  claim  against  the  estate  of  Mrs.  Israel  does  not  pertain  to  guardianship 
matters,  it  is  not  claimed  that  the  county  court  had  any  jurisdiction  to  order 
her  claim  paid  out  of  the  proceeds  of  the  sale.  If  she  is  only  a  general  cred- 
itor of  the  estate  of  Mrs.  Israel,  she  must  pursue  the  remedies  prescribed  by 
statute  to  enforce  payment  of  her  claim.  If  she  proceeds  in  the  county  court, 
her  first  and  indispensable  step  must  be  to  procure  the  appointment  of  an  ad- 
ministrator of  Mrs.  Israel's  estate. 

It  becomes  important,  therefore,  to  determine  the  nature  of  her  claim,  and 
what  are  her  relations  in  respect  to  it  towards  the  estate  of  her  deceased 
daughter.  We  gather  from  the  testimony  that  the  claim  of  Mrs.  Silsbee,  al- 
lowed by  the  county  court,  consists  of  the  following  items:  S200  advanced 
to  lier  in  1862  when  she  was  starting  for  California;  ^200  sent  to  her  in  1863, 
which  reached  California  after  her  death ;  and  S780  for  the  board  of  herself 
aud  the  respondent  (who  was  then  an  infant)  for  three  years.  The  last  item 
accrued  between  1859  and  1862,  during  which  time  Mr.  Israel  was  absent 
from  his  family. 

Mrs.  Israel  became  of  age  in  1861 ;  hence  a  large  portion  of  this  claim  ao- 
GTued  after  she  became  of  age.  That  portion  had  no  relation  whatever  to 
guardianship  transactions.  It  arose  out  of  transactions  between  parties,  each 
of  whom  was  sui  juris^  and  in  respect  to  it  only  the  ordinary  relation  of 
creditor  and  debtor  exists.  Very  clearly  the  county  court  had  no  jurisdiction 
to  include  that  portion  of  Mrs.  Silsbee's  claim  in  any  adjudication  it  might 
make  concerning  the  alleged  guardianship. 

As  to  the  balance  of  the  claim — that  portion  which  accrued  before  Mrs. 
Israel  became  of  age — there  are  two  ditllculties  in  the  way  of  its  allowance, 
either  of  which  we  think  insuperable:  (1)  The  claim  accrued  after  the  mar- 
riage of  Mrs.  Israel,  and  her  husband  alone  is  liable  for  the  board  of  hei*self 
and  child,  unless  she 'expressly  made  the  amount  chargwible  upon  her  sepa- 
rate estate.  We  find  no  evidence  tending  to  prove  that  she  did  so.  (2)  By  a 
fair  construction  of  the  will  of  her  late  husband,  Mrs.  Silsbee  accepted  the 
guardianship  of  their  children  on  condition  that  she  should  clotiie,  educate, 
and  support  them  during  their  minority  without  charge  to  them.  As  guard- 
ian, therefore,  she  can  enforce  no  claim  against  the  estate  of  Mrs.  Israel  for 
the  expense  of  her  maintenance  during  minority. 

We  thus  reach  the  conclusion  tliat,  at  most,  Mrs.  Silsbee  is  only  a  general 
creditor  of  the  estate  of  Mrs.  Israel,  and  can  only  enforce  payment  of  her 
claim  in  the  county  court  through  the  process  of  administratitm  upon  the  es- 
tate of  the  latter.  On  the  authority  of  McUonif/al  v.  Coiter,  32  Wis.  614, 
probably  Mrs.  Silsbee  could  maintain  an  action  at  law  against  the  respondent, 
a-s  sole  heir  of  Mrs.  Israel,  on  proof  of  the  facts  required  by  the  statute,  (Rev.  St. 
p.  839, 6  3277,)  without  fiist  administering  her  estate.  We  do  not  think,  how- 
ever. All's.  Silsbee  is  driven  to  such  an  action  to  obtain  payment  of  her  claim. 
The  judgment  of  the  circuit  court,  by  fair  and  almost  necessary  implication, 
treats  the  balance  of  the  proceeds  of  the  sale  retained  by  her  as  part  of  the 
estate  of  her  deceased  daughter,  so  far  as  the  creditors  of  that  estate  are  ron- 
cenied.  AVe  perceive  no  valid  objection  to  this.  If  Mrs.Silsl>eecan  establish 
her  claim  in  the  county  court  against  the  estate — she  being  the  only  creditor, 
and  the  proceeds  of  the  sale  constituting  the  whole  estate — it  is  just  and 
equitable  that  her  claim  be  paid  out  of  such  proceeds  without  further  litiga- 


Digitized  by 


Google 


148  THE    NORTHWESTERN    REPORTER.  [Wis. 

tion.  Due  notice  of  the  administration  proceedings  in  the  county  court  will 
be  given  as  required  by  law,  and  tlie  respondent  will  have  full  opportunity  to 
contest  the  chiim.  For  the  security  of  Mrs.  Silsbee,  tlie  county  court  should 
retain  the  money  which  she  is  re(|uired  to  j)ay  into  court  for  such  reasonable 
time  as  will  enable  her  to  establisiiher  claim  (if  she  can)  against  the  estate  of 
Mrs.  Israel,  and  whatever  sum  she  recovei*s  should  be  paid  therefrom. 

The  time  limited  by  the  judgment  lor  the  payment  into  court  of  the  h.il- 
ance  of  the  purcliase  money  having  long  since  expired,  the  circuit  court,  m 
its  mandate  to  the  county  court,  should  appoint  some  future  day  for  such  puv- 
ment.  Under  the  circumstances  of  the  ciise,  we  atlvise  the  circuit  court  io 
grant  a  liberal  time  to  Mrs.  Silsbee  in  which  to  make  such  payment.  Tht- 
views  above  expressed  dispose  of  the  ciise  without  re^icliing  the  question 
whether  the  original  orders  of  the  county  court  in  tlie  guardianship  proceed- 
ings would  have  been  valid  had  the  relation  of  guardian  and  ward  existed  bo- 
tween  Mrs.  Silsbee  and  her  daughter,  Mrs.  Israel,  and  had  the  claim  of  Mrs. 
Silsbee  arisen  out  of  transactions  pertaining  to  such  guardianship.  The  gen- 
eral question  is,  can  the  at.'counts  of  a  guardian  be  adjusted  by  the  county 
court  after  the  decease  of  the  ward,  in  a  proceeding  to  wliich  the  guardian  and 
the  heir  of  the  ward  are  the  only  parties,  without  any  administration  of  tbe 
estate  of  the  deceased  ward?  This  question  will  not  be  here  determined  or 
tliscussed;  yet  we  deem  it  proper  to  say  that  we  have  given  the  question 
some  consideration,  and,  as  at  present  advised,  we  all  incline  to  the  opinion 
that  it  must  be  answered  in  the  negative. 

Before  closing  this  opinion  we  desire  to  acknowledge  our  obligations  to  the 
learned  counsel  of  the  respective  parties  for  their  very  able  and  interestinj?  ar- 
guments, which  have  been  of  great  service  to  us  in  the  investigation  of  the 
case. 

Judgment  atlirmed. 


NouRis  V.  Caroill  Jind  others. 
Filed  March  18,  1883. 

1.  When  the  wilne.is  is  n  party  to  the  action  the  court  may,  probably,  in  it»  disrretionn  nllow  a 
broader  range  of  cruss-nxaininution  than  in  oriUnary  case.s;  but  sucii  lutitude  is  noc  a  righioi  the 
adverse  party. 

2.  So,  in  an  action  for  the  breach  of  n  contract  of  employment  by  the  dischiirsre  of  the  phiintirt,  ti«e 
incompetency  and  disobedience  of  the  plaintif)',  and  the  fact  that  after  his  discliarpe  he  might  hive 
earned  more  than  he  admits  he  dfd,  are  matters  pnrely  defensive;  and  while  it  may  not  be  error  to  per- 
mit them  to  be  shown  on  the  croHs-examiuation  of  the  plaintitl',  it  is  not  error  to  refuse  sach  perin>- 
.sion. 

3.  One  who  aecopis  employment  to  perform  sl^illed  labor  impliedly  undertakes  that  he  possess*^ 
the  reqnisite  akUl;  and  in  an  action  for  a  breach  of  tlie  contract  of  employment,  evidence  J.h:it  he 
repmsenteil  that  he  possessed  such  skill  is  immaterial,  and  its  exclusion  is  not  error. 

4.  The  nnqnalitied  admission  ot  a  fact  in  a  pleading,  though  afterwards  limited  and  qnalilie«1  by 
amendment,  is  competent  evidence  of  sach  fact. ' 

5.  After  statins:  some  of  the  recounized  tests  for  determining  the  credibility  of  witnes«es  ami  the 
i-elntive  weii;lit  to  be  given  to  conflicting  testimony,  the  court  instructed  the  jury  that  If  ibey  were 
unable  to  reconcile  apparently  conflicting  testimony  they  must  determine  what  portion  of  It  was  trae 
and  what  false  by  the  application  of  the  tests  given,  and  a//  other  testa  to f thin  tfieir  tkill  and  potcir. 
IlfAd.  that  such  instruction  was  not  erroneous  as  giving  the  jury  too  much  latitude  in  determining  the 
credibility  of  testimony. 

6.  In  an  action  by  a  book-keeper  against  Ins  employers  for  his  unlawful  discharge,  the  defendants 
having  justified  the  discharge  on  the  ground  that  the  plaintift'  was  incompetent,  it  was  not  error  to 
instruct  the  jury  that  the  defendants'  failure  to  produce  the  books  kept  by  the  plalutifl  while  in  tbf  r 
service  miirht  be  con»c(lei*u(l  as  tending  to  show  that  the  plaintifl'  was  competent,  and  that.  altbooiEh 
the  plaint  rf  might  have  compelled  the  production  of  such  books,  he  was  not  bound  to  do  bO,  and  hii 
failnreto  do  so  raised  no  presamption  against  him.— [Stats  Rjbp. 

^Vppeal  from  circuit  court.  Brown  county. 
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Tlie  plaintiff  entered  the  employment  of  the  defendants  (who  were  partners) 
as  their  book-keeper  May  17,  1880,  and  was  by  them  discharged  from  such  em- 
ployment June  29,  1880.  The  agreed  consideration  for  such  services  was  J?75 
per  month,  and  the  plaintiff  was  paid  at  tliat  rate  to  tlie  date  of  his  discharge. 
He  claims  that  the  defendants  employed  him  to  serve  until  January  U  1881, 
^nd  that  they  discharged  him  wrongfully  and  without  any  just  cause.  This 
action  is  to  recover  damages  for  the  alleged  breach  of  such  contract  of  em- 
ployment. It  is  stated  in  the  complaint  that  between  the  date  of  his  discharge 
iiiifl  January  1,  1881,  the  plaintiflF  was  only  able  to  earn  $16'J.  Judgment  i^ 
demanded  for  $287,  that  being  the  contract  price  for  six  months,  less  the  ^^UV-l. 
The  original  answer  admitted  that  the  defendants  employed  the  plaintiff  as 
their  Ijook-keeper  and  accountant  "for  the  period  named  in  the  complaint  and 
at  the  rate  per  month  therein  alleged,"  and  it  is  charged  therein  that  *'  he  was 
ioaccurate,  careless,  neglectful,  and  unfaithful  to  his  assumed  and  promised 
duties  as  such  book-keeper  and  accountant,  and  was  and  is  wholly  incoinpe- 
teat  to  discharge  the  duties  of  a  competent  book-keeper  and  accountant,"  for 
which  reasons  the  defendants  discharged  him. 

The  answer  was  afterwards  amendetl  by  inserting  therein,  immediately  af- 
ter the  words  first  above  quoted,  the  following:  *'0n  the  expre.-is  agreement 
and  understanding  then  and  there  made,  by  and  between  the  said  plaintiff  and 
these  defendants,  that  such  employment  might  be  terminateti  at  the  plejisure 
of  said  defendants,  if  they  were  not  satisfied  with  the  conduct  or  skill  or  work 
performed  by  said  plaintiff;  or,  in  other  words,  that  the  said  employment  was 
to  be  to  the  satisfaction  of  the  said  defendants,  and  not  otherwise." 

There  was  a  jury  trial,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  amount  of  his  claim;  A  motion  for  a  new  trial  wjis  made 
l^efore  judgment  and  denied.  The  errors  assigned  all  relate  to  the  proceed- 
ings on  the  trial,  and  such  prot^eedings  are  stated  in  the  opinion.  The 
«lefendants  appeal  from  the  judgment. 

IlaMini/.^  d«  Greene,  for  respondent,  John  M.  Norris.  Hudd  ct  Wigman,  for 
appellants,  W.  W.  Cargill  and  othera. 

Lyon,  J.  1.  At  the  close  of  plaintiff's  testimony  the  defendants  moved  for 
'1  nonsuit  on  the  ground  that  the  evidence  failed  to  show  or  tend  to 
-'how  a  hiring  for  any  specific  time.  The  motion  was  denied.  Jiefore  th«^ 
niotion  was  made,  the  plaintiff  had  testified  to  a  conversation  with  one  of  the 
lefendants  when  the  contract  of  hiring  was  made.  On  his  cross-examin;ition 
he  thus  detailed  that  conversation :  **  I  asked  him  how  much  he  could  give. 
Jlesaid,  S75  a  month.  I  thought  a  moment.  Says  I, 'All  right;  I  will  take 
•'^75  a  month,  but  I  will  not  agree  beyond  the  first  of  January.'  He  says,  'All 
right;  we  will  call  it  $75  a  month  until  the  first  of  January,  and  then  we  may 
make  a  new  bargain.'"  This  testimony  tended  to  show  a  hiring  until  lanu- 
iry  1st,  and  was  sulHcient,  at  le«ist,  to  send  that  question  to  the  juiy.  More- 
over, after  the  niotion  was  denied,  additional  evidence  was  given  tending  to 
prove  the  same  proposition.  The  motion  for  a  nonsuit  on  the  ground  stated 
was,  therefore,  properly  denied. 

2.  On  cross-examination  the  following  questions  were  put  to  the  plaintiff: 
**  You  represented  to  Mr.  Van  Valkenburgh  (one  of  the  defendants)  that  you 
were  a  Ixwk-keeper  and  competent  to  keep  books,  did  you  not?  What  business 
were  you  engaged  in  after  you  left  the  employ  of  the  defendants?"  ('ounsel 
for  defendants  further  offered  to  sliow  by  the  witness  (the  plaintiff)  that  he 
refused  to  obey  the  proper  and  lawful  orders  of  the  defendants  in  the  matter 
•>f  keeping  tlie  books  and  in  the  conduct  of  his  business,  and  tliat  there  was 
no  other  reason  for  his  discharge.  The  court  sustained  objections  to  the  ques- 
tion!! and  offer  on  the  ground  that  the  same  were  not  proper  cross-examination. 
The  first  of  the  above  questions  was  quite  immaterial.  When  the  plaintiff 
a«?epted  employment  to  i)j^rform  services  for  the  defendants,  requiring  skill  on 
iiis  part,  he  impliedly  undertook  that  he  possessed  such  skill,  and  it  is  of  no 
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importance  whether  he  represented  that  he  possessed  it  or  said  nothing  ahout 
it.  Had  the  question  been  allowed,  it  would  have  been  of  no  consequence 
whether  it  was  answered  in  the  affirmative  or  negative.  Neither  the  obliga- 
tion of  the  plaintiff  nor  the  rights  of  the  defendants  would  have  been  alfected 
by  the  answer.  But,  if  erroneously  rejected,  it  is  not  an  error  that  will  work 
a  reversal  of  the  judgment. 

Had  the  witness  not  been  the  plaintiff  there  can  be  no  doubt  that  both 
questions  and  the  offer  were  properly  rejected  as  not  being  proper  cross-exam- 
ination, for  the  reason  that  the  witness  had  not  been  examined  in  chief  oh 
these  subjects.  True,  he  had  testified  to  a  conversation  with  the  defendant 
Van  Valkenburgh,  and  the  defendants  were  entitled  to  the  whole  of  that  con- 
versation; but  the  first  question  (besides  being  immaterial)  is  general  and  not 
directed  to  that  conversation.  The  other  question  and  the  offer  call  for  purely 
defensive  testimony  on  subjects  concerning  which  the  witness  had  not  testi- 
fied. The  second  question  related  to  plaintiff's  employment  after  he  was  dis- 
charged, and,  if  material  at  all,  it  was  so  because  the  answer  might  have  tended 
to  show  tliat  the  plaintiff  earned,  or  could  have  earned,  more  than  hesulmitsiu 
the  complaint.  This  is  matter  of  defense,  (Barker  v.  /rw.  Co.  24  Wis.  630,)  as  is 
also  the  alleged  incompetency  of  the  plaintiff.  AVe  do  not  think  the  admission 
in  the  complaint  of  the  amount  earned  after  his  discharge  can  operate  to  chance 
the  burden  of  proof  on  that  subject  to  the  plaintiff,  or  affect  the  rules  govern- 
ing his  cross-examination  as  a  witness.  Probably  the  fact  that  the  witness 
was  a  party  to  the  action  would  justify  the  court  in  its  discretion  in  allowinj^ 
a  broader  range  of  cross-examination  than  would  be  allowed  were  the  witness 
not  a  party.  Knapp  v.  iSchiieider^  2A  Wis.  70.  But  that  is  not  a  right  of  the 
adverse  party,  and  ordinarily  the  rules  of  cross-examination  are  the  Raine 
wliether  the  witness  be  a  party  or  not.  Howland  v.  Jencks,  7  Wis.  57.  While, 
therefore,  it  might  not  have  been  error  to  allow  the  proposed  cross-examina- 
tion, it  cei-tainly  was  not  error  to  disallow  it. 

8.  The  plaintiff  was  allowed,  against  objection,  to  read  to  the  jury  the  orig- 
inal answer.     That  answer  was  verified  by  one  of  tiie  defendants,  and  con-  i 
tained  an  unqualified  admission  that  they  employed  the  plaintiff  to  serve  as  i 
their  book-keeper  until  January  1,  1881.    There  can  be  no  doubt  that  the  ml-  | 
mission  in  the  answer  was  competent  evidence  to  go  to  the  jury  for  what  ii 
was  worth,  on  the  queetion  as  to  wliat  were  the  terms  of  the  contract  between 
the  parties. 

4.  The  remaining  errors  assigned  are  based  upon  exceptions  to  the  instruc- 
tions given  by  the  court  to  the  jury.  The  charge  is  quite  lengthy,  and  it  i* 
impracticable  to  quote  here  the  piissage  upon  wiiich  errors  are  assigned.  X 
general  statement  of  those  portions  must  sufhce.  The  question  as  to  what* 
were  the  terms  of  the  contract  of  hiring  was  clearly  and  fairly  submitted  to 
the  jury.  They  were  instructed  that  if  the  contract  was  for  no  specific  time.  I 
or  being  for  a  specific  time  if  the  defendants  reserved  the  right  to  discliarirt^ 
the  plaintiff  when  dissatisfied  with  him,  the  plaintiff  could  not  recover.  Huf^ 
if  they  found  that  the  plaintiff  was  employed  to  serve  until  January  1,.  lh>8U 
and  the  defendants  did  not  reserve  such  riglit,  then  if  the  plaintiff  was 
competent  book-keeper  and  properly  performed  his  duty,  the  defendants  ha4 
no  right  to  discharge  him  when  they  did.  and  the  plaintiff  could  recover,  la 
that  event  the  measure  of  damages  was  stated  to  be  the  contract  wages—tbat 
is,  $75  per  month — from  June  29,  1880,  to  January  1,  1881,  less  the  amounl 
the  plaintiff  might  reasonably  have  served  elsewhere  during  that  time.  Thui 
far  the  charge  states  the  loss  correctly,  and  is  not  assailed. 

The  jury  were  further  instructed  that,  finding  the  contract  of  hiring  to  \A 
as  claimed  by  the  plaintiff,  it  was  the  duty  of  the  plaintiff  ^faithfully  to  ynn^ 
form  his  labor,  and  do  it  promptly  and  correctly,  and  also  to  be  respectful  v 
his  communications,  written  and  verbal,  with  the  customers  and  corresponJ 
ents  of  the  defendants  ;"  and  if  he  failed  in  these  resj>ects,  or  wjis  incompeteil 
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to  perform  bis  daties  properly,  the  defendants  had  the  right  to  discharge  him^ 
and  there  could  be  no  recovery  in  the  action.  This,  also,  was  undoiibteUly  a 
correct  statement  of  the  law.  The  learned  circuit  judge  commented  to  some 
extent  on  the  subject  of  the  degree  of  competency  required  of  the  plaintiff,  but 
we  find  nothing  in  his  remarks  which  could  mislead  the  jury  or  prejudice  the 
defendants.  It  was  left  to  them  to  find  fronj  the  evidence  whether  the  plain- 
tiff WH8  or  was  not  a  competent  book-keeper,  and  whether  he  did  or  did  not 
perform  his  duty  with  reasonable  skill  and  fidelity.     This  is  sufficient. 

5.  The  learned  circuit  judge  stated  to  the  jury  some  of  the  recognized  tests 
for  determining  the  credibility  of  witnesses,  and  the  relative  weight  to  be 
ifiven  to  confiicting  testimony.  He  then  told  the  jury  that  if  they  were  unable 
to  reconcile  apparently-conflicting  testimony,  they  must  determine  what  por- 
tion of  it  was  true  and  what  false  by  the  application  of  the  test  given,  and  all 
other  tests  within  tJieir  skill  and  power.  It  is  claimed  that  the  last  portion  of 
the  instruction  gave  the  jury  too  much  latitude  in  determining  the  credibility 
of  witnesses.  We  think  otherwise.  The  jury  are  the  sole  judges  in  that 
matter.  All  the  court  can  do  is  to  aid  them  by  laying  down  the  leading  rules 
iiy  which  credibility  should  be  testetl  when  the  testimony  is  in  conflict.  This 
was  done  here,  and  presumably  the  jury  gave  due  weight  to  the  instructions, 
and  faithfully  applied  the  rules  enunciated  by  the  court.  But  if,  in  the  exer- 
cise of  sound,  intelligent  judgment  the  jury  were  conscious  of  other  tests  of 
tredibility  not  enunciated  by  the  court,  it  was  manifestly  their  duty  to  apply 
the  same,  otherwise  the  jury  would  not  be  the  exclusive  judges  of  the  cred- 
ibility of  witnesses,  and  the  truth  or  falsity  of  conflicting  testimony. 

6.  The  defendants  failed  to  produce  on  the  trial  any  of  their  account-books 
which  the  plaintiff  had  kept  wliile  in  their  service.  The  jury  were  instructed 
that  they  were  at  liberty  to  consider  such  failui*e  as  tending'to  show  that  the 
phiintiff  was  competent,  and  kept  such  books  in  a  proper  manner;  and,  further, 
that  although  the  plaintiff  might  liave  compelled  the  production  of  the  books, 
he  was  not  bound  to  do  so,  and  his  failure  to  compel  their  production  in  court 
raised  no  presumption  against  him.  We  discover  no  error  in  these  instructions, 
Tliis  disposes  of  all  the  material  error  jissigned  for  a  reversal  of  the  judgment. 
We  conclude  that  none  of  them  are  well  assigned. 

The  judgment  of  tne  circuit  court  must  be  affirmed. 


GRiswotiD  and  others  v.  Selleck  and  others. 
Filed  March  13.  1883. 

1.  An  action  m&y  be  mnlntalned  for  a  brench  of  covenant  againtt  llabtlUy  wlthoat  aUeging  or 
proTinr  damage  reaaltlng  from  «ach  breach ;  bnt  In  the  case  of  a  coTenanC  agmintt  damage  becaaae 
t)(  Ii:il)ility,  anch  damage  most  be  proved. 

2.  An  agreement  by  a  parcbaser  of  land  to  assame  and  pay  an  Incumbrance  thereon,  implies,  at 
most,  a  covenant  of  indemnity  against  damage  resulting  from  u  broach  of  sacb  agreement,  and  not 
i*  covenant  against  liability  for  the  debt.— [Statx  Kkp. 

Appeal  from  circuit  court,  Door  county. 

The  plaintiffs  were  the  owners  of  certain  tracts  of  timbered  lands  in  Door 
county,  Wisconsin,  and  the  defendants  owned  certain  lots  in  Cook  county, 
Illinois.  In  1874  the  parties  entered  into  two  contracts,  in  writing,  for  an  ex- 
change of  the  lands  and  lots  as  owned  by  them,  respet^tively,  on  the  terms  and 
conditions  specifled  in  such  contracts.  One  of  these  conditions  was  that  the 
defendants  might  boiTow  $2,500  for  six  months,  and  secure  the  same  by  an 
incumbrance  on  a  portion  of  the  Cook  county  lots.  They  effected  the  loan  and 
^ve  a  trust  deed  on  some  of  the  lots  to  secure  it.  After  the  lands  and  lots 
were  conveyed  pursuant  to  the  contract,  the  plaintiffs  paid  such  incumbrance 
to  protect  their  title.     This  action  was  brought  to  recover  of  the  defendants 
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the  amount  thus  paid.  The  defendants  interposed  a  counter-claim  for  dam- 
ages for  alleged  broaches  of  certain  stipulations  in  the  preliminary  contracts, 
relating  to  the  amount  of  timber  on  tlie  Door  county  lands.  On  the  trial  the 
plaiuti1f^s  established  their  cause  of  action  stated  in  the  complaint.  Tiie  de- 
fendants recovereti  on  their  counter-claim  an  amount  in  excess  of  the  plain- 
tiffs' demand,  and  had  judgment  tor  such  excess. 

On  appeal  this  court  reversed  tlie  judgment.  49  Wis.  39;  [5  N".  W.  Rkp. 
213.]  The  members  of  the  court  who  participated  in  Uie  decision  were 
equally  divided  in  opinion  iis  to  whether  judguieiit  for  the  plaintiffs  or  a  new 
trial  should  be  ordered.  So  the  cause  Wiis  remanded  witliout  directions.  Tim 
circuit  court  thereupon  granted  a  new  trial,  witli  leave  to  the  defendants  to 
interpose  an  amended  answer,  which  they  awiordingly  did.  The  ameinleil 
answer  contains  tlie  following  counter-claim:  **And  ior  a  further  counter- 
claim, the  defendants  aver  that  the  plaintitfs,  as  a  part  of  the  consideration 
and  ])urchase  price  of  the  said  property  conveyed  by  defendants  to  them, 
agreed  in  said  contracts  to  assume  and  pay  certain  incumbrances  then  on  said 
property,  acnong  whicli  incumbrances  so  agreed  to  be  Jissumed  and  paitl  was 
the  note  liereinbefore  described,  made  by  said  defendant  I^evi  M.,  dated  Sep- 
tember 19,  A.  1).  1878,  due  one  year  after  date,  for  the  sum  of  ;$2,550,  with 
interest  at  10  per  cent,  per  annum,  which  note  was  secured  by  trust  deed 
upon  the  lots  in  Phare's  subdivision  so  agreed  to  be  conveyed,  and  whi(^h  wevp 
r'-onveyed  by  defendants  to  plaintiffs,  which  said  last-mentioned  incumbrance 
the  plaintiffs  have  not  paid,  nor  any  portion  thereof,  and,  as  a  cx)nse()uence.  u 
judgment  has  been  rendered  thereon  against  said  Levi  M.  for  the  amount  of 
said  note,  with  the  interest  thereon,  and  there  is  now  due  from  plaintiffs,  on 
account  of  said  last-mentioned  incumbrance,  the  sum  of  S2,550,  with  inter- 
est thereon,  at  10  per  cent,  per  annumf  from  the  nineteenth  day  of  September, 
A.  D.  1873,  to  the  present  time."  It  is  previously  stated  in  the  answer  tlial 
the  above  note  was  made  to  the  order  of  Xicliols  &  Fitch.  To  the  above 
counter-claim  the  plaintiffs  demurred,  alleging  that  (1)  it  does  not  state  a 
cause  of  action ;  and  (2)  the  facts  therein  stated  are  not  pleadable  its  a  coun- 
ter-claim in  the  action.  This  appeal  is  by  the  defendants  from  an  order  sus- 
taining such  demurrer. 

./.  V,  Qnarles,  for  respondents,  Benjamin  Selleck  .and  another.  E.  A.  Shtr- 
hurne.  for  appellants,  Levi  M.  (jriswold  and  another. 

Lyon,  J.  The  case  made  by  the  counter-claim  under  consideration  is  that 
the  defendants  conveyed  to  the  plaintiffs  certain  lots,  in  consideration  of 
which  the  plaintiffs  covenanted  and  agreed  to  assume  and  pay  certiiin  exist- 
ing incumbrances  thereon,  one  of  which  was  a  trust  deed  given  to  secure  the 
IKivment  of  a  note  made  by  the  defendant  Levi  M.  Griswold  to  Nichols  cV: 
Fitch  for  ??2,5r)();  that  the  plaintiffs  have  failed  to  pay  the  incumbrances,  and 
that  the  holder  of  the  note  has  obtained  a  judgment  thereon  against  the 
maker. 

Tlie  question  to  be  determined  is  whether  the  defendants,  or  rather  the  de- 
fendant Levi  ^L,  has  any  cause  of  action  against  the  plaintiff's  by  reason  of 
their  failure  to  perform  their  covenant,  before  he  has  paid  the  judgment  or 
some  part  of  it.  The  question  is  not  a  very  diflicult  one.  The  plaintiffs  are 
not  charged  with  having  given  an  express  covenant  of  indemnity.  They  as- 
sumed and  promised  to  pay  the  incumbrance,  which  doubtless  means  the  debt 
which  the  trust  deed  was  given  to  secure.  Thut  is  the  extent  of  their  under- 
taking. As  between  them  and  the  maker  of  the  note,  probably,  they  lieaime 
the  principal  debtors,  and  the  maker  stood  in  the  relation  of  a  surety  for  the. 
payment  by  them  of  the  debt.  Such  is  the  strong  intimation  in  QaUi<  v. 
Huf/hes,  44  Wis.  332.  See,  also,  the  cases  there  referred  to.  It  is  elementary 
doctrine  that,  in  the  absence  of  express  stipulations  of  indemnity,  the  surety 
cannot  maintain  an  action  against  the  principal,  on  account  of  such  surety- 
ship, until  he  is  damaged  by  the  default  of  the  principal;  that  is,  in  this  ciuse. 
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nntil  he  pays  the  deht  for  wliich  he  is  surety,  or  some  portion  of  it.  2  Sedg. 
Bam.  (7th  Ed.)  lo. 

Counsel  have  discussed  at  some  length  the  nature  of  the  contract  of  in- 
demnity, and  the  distinction  between  indemnity  against  liability  and  one 
against  loss  or  damage  for  liability,  and  have  cited  many  cases  to  show  tiiat 
the  contract  of  the  phiintifTs  to  rissuineandpay  liie  incumbrance  is  within  one 
or  the  otiier  of  these  two  classes. 

*  It  seems  to  be  settled  in  this  state  that  an  action  may  be  maintained  for  a 
brejich  of  covenant  against  liability,  without  alleging  or  proving  Joss  or  daui- 
aa^  resulting  from  the  breacli.  Not  so,  however,  if  the  covenant  be  against 
flaniage  because  of  liability.  In  such  case  loss  or  injury  must  be  proved  or 
tliere  can  be  no  recovery.  Smith  v.  C,  d-  N,  W.  Rtf,  Co,  18  AVis.  23;  Thomjh 
^on  v.  7'a7/lof\  30  Wis.  68. 

Applied  to  this  case,  had  the  plaintiffs  covenanted  to  indornnify  the  defend- 
ant Levi  M.  against  liability  on  account  of  his  note  to  Nichols  &.  Kitch,  they 
would  have  been  liable  at  tmce  to  an  action  by  Levi  M.  for  a  breach  of  such 
t^venant.  and  this  as  well  before  as  after  judgment  was  oi)tained  against  him 
on  the  note.  In  such  case  the  measure  of  damages  would  be  the  amount  of 
tlie  note.  Such  a  covenant  would  be  the  equivalent  of  an  express  undertak- 
ing by  the  plaintiffs  to  pay  the  amount  of  the  note,  not  to  the  holders  thereof, 
but  to  the  maker,  Levi  M.  Griswold.  .Of  course  the  latter  might  maintain  an 
«irtion  against  the  plaintiff  for  a  breacli  of  such  an  undertaking  and  recover 
tlie  amount  so  agreed  to  be  paid,  without  showing  that  lie  had  paid  the  note. 
iCiit  if  the  plaintilTs  only  undertook  to  indemnify  Levi  M.  against  loss  or  dam- 
age becjiuse  of  his  liability  on  the  note,  he  has  no  cause  of  action  against  them 
upon  their  undertaking  until  he  pays  the  note  or  some  part  of  it,  for  until  he 
doe»  so  he  has  sustained  no  loss. 

In  this  Crise  there  is  no  express  contract  of  indemnity.  If  that  element  is 
in  the  contract,  it  is  implied  from  the  agreement  to  assume  and  pay  the  in- 
-oiimbrance.  It  would  seem  that  such  an  agreement  could,  at  most,  only  imply 
a  covenant  of  indemnity  against  damage  resulting  to  the  covenantee  for  breacli 
of  the  agreement  to  pay  the  incumbrance,  and  not  one  against  the  mere  lia- 
bility for  the  debt.  Mr.  Seilgwick  says:  "It  appears,  u])on  the  whole,  settled 
ttiat  if  the  engagement  be  collateral,  or,  more  properly  speaking,  indirect, 
whether  only  implied  in  law,  or  wliether  it  be  an  undertaking  to  indemnify 
and  .save  harmless  against  the  consequences  of  tlie  default,  then  damage  to  be 
ri'«:<>veied  must  bepn)ved."  2  8edg.  Dam.  (7th  Ed.)  13.  .See, also,  cases  cited 
in  note  a. 

Leonard  v.  Bishop,  42  Wis.  470,  asserts  the  same  doctrine.  Bishop  took  a 
c<»nveyance  of  land  from  Leonard.  The  land  was  incumbered,  and  Bishop 
covenanted  to  pay  the  incumbrance  and  save  Leonard  harmless  therefrom. 
lie  also  executed  to  Leonard  a  mortgage  on  other  land  to  secure  the  perform- 
ance of  the  covenant.  The  covenant  was  not  performed.  AVithout  paying 
the  debt  which  was  secured  by  the  incumbrance,  Leonard  brought  an  action 
to  foreclose  such  mortgage.  It  was  sul)stantially  held  that  Leonard  had  no 
covenant  against  his  mere  liability  for  such  debt,  and  his  complaint  w^vs  dis- 
mi.sseil. 

It  w<is  left  undecided  whether  the  action  might  not  have  been  maintained 
in  equity,  had  the  holder  of  the  incumbrance  been  a  party  to  it;  but  the  rea- 
.soning  of  the  opinion  by  the  late  chief  justice  is  conclusive  that  Leonard 
C4>uld  not  have  maintained  an  action  at  law  for  the  breach  of  the  covenant 
nntil  he  luid  paid  the  debt,  or  some  part  of  it,  which  the  incumbrance  was 
1^1  veil  to  secure. 

The  result  of  the  authorities  is  that  no  covenant  to  indemnify  against  lia- 
bility can  l>e  implied  from  a  mere  undertiiking  to  j)ay  the  debt  of  a  thii-d  per- 
.son.  This  is  fatal  to  the  counter-claim  demurred  to,  and  leaves  it  unneces- 
-♦ary  to  consider  whether  the  deuiand  in  favor  of  the  defendant  Levi  M.  can 
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properly  be  pleaded  as  a  counter-claim  in  this  action  against  bim  and  another 
defendant. 

The  learned  counsel  for  the  defendants  has  made  a  vigorous  assault  upo& 
the  complaint,  and  he  maintains  that  the  demurrer  should  have  been  siu^ 
tained  as  a  demurrer  to  the  complaint.  There  having  been  one  trial,  and  this 
complaint  having  piissed  the  scrutiny  of  this  court  on  the  former  appeal  with- 
out challenge,  we  feel  relieved  from  discussing  the  question  at  length.  It 
must  suffice  to  say  that  we  think  the  complaint  states  a  cause  of  action. 

Order  affirmed. 


Shan  AH  AN  and  Wife  v.  City  of  Madison. 
Filed  March  13, 1883. 

a  canse  of  nction  for  an  injury  to  the  person  ur  character  of  a  married  woman  cannot  be  united  io 
the  rtumo  complaint  with  a  cause  of  action  for  the  hanband's  Iom  of  rarvlces  and  expen^cfi  in  cob- 
sequence  of  such  injury,  notwithstanding  anch  notion  is  brought  in  the  name  of  both  husband  ans 
wife, 

Whellier  an  action  can  be  maintained  by  the  husband  and  wife  jointly,  merely  for  the  iujory  toU» 
person  or  diameter  of  tho  wife,  ir  not  determined. 

Appeal  from  circuit  court,  Dane  county. 

This  is  an  action  by  husband  and  wife  to  recover  damages  sustaine<l  froiD 
the  bre«iking  of  an  arm  of  the  wife.  May  30,  1881,  by  re;ison  of  an  allei^ed 
defective  sidewalk  in  Madison.  The  complaint  sets  out  two  separate  caiis(« 
of  action — one  for  !?2,()(>0  damage  to  the  wife  and  another  for  »S1,000  damasre 
to  the  husband  -and  for  which  two  causes  of  iiction  the  plaintilTs  demand  ju<lt;- 
ment  for  the  two  sums  named  respectively,  besides  tlie  costs  of  the  action. 
The  defendant  demurred  to  the  complaint  on  the  grounds  (1)  that  the  coui't 
has  no  jurisdiction  of  the  subject  of  the  action;  (2)  that  there  is  a  defect  ami 
misjoinder  of  parties  plaintiff;  (8)  that  several  causes  of  action  have  beeu 
improperly  united;  (4)  that  the  complaint  does  not  state  facts  sufficient  tu 
constitute  a  cause  of  action.  From  the  order  overruling  the  demuner  tins 
appeal  is  brought. 

fCeyes  d*  0111,  for  respondents,  Michael  Shanahan  and  wife.  H.  M,  Bash/onl. 
for  appellant,  the  city  of  Madison. 

Cassoday,  J.  It  "has  long  been  the  statute  that  where  a  married  wouiau 
is  a  party  her  liusband  must  be  joined  with  her,  exebpt  that  when  the  lictiou 
concei-ns  her  sepaiate  property  or  business,  or  alleged  antenuptial  debts,  or  is 
between  herself  and  lier  husband,  she  may  sue  or  be  sued  alone.  Section 
2G08,  Uev.  St. ;  section  15,  c.  122,  Rev.  St.  1858. 

Ill  Barnes'  v.  Martin,  15  Wis.  240,  it  was  held  that  in  an  action  by  husbaiul 
and  wife  for  an  assault  and  batteiy  upon  the  wife,  compensation  for  the  loss* 
of  her  time  could  not  l>e  included  in  the  damages,  and  that  a  joint  actiim 
would  lie  only  for  the  personal  injury  to  the  wife.  That  case  was  followed  i»r 
Kancinaugh  v.  Janesnlle,  24  Wis.  618,  where  the  injury  to  the  wife  W4is  by 
reitson  of  a  defective  sidewalk.  In  that  case  it  was  held  that  no  recover\ 
could  be  had  in  that  action  for  the  loss  of  the  wife's  services,  nor  for  the  huii- 
band's  expenses  for  nursing  and  medical  attendance.  Thereupon  it  was  pnv 
vided  by  statute  that  in  any  action  by  husband  and  wife  to  recover  damages 
for  any  injui^  to  the  person  of  the  wife,  sustained  by  or  through  the  act,  pro- 
curement, or  negligence  of  the  defendant,  or  for  which  the  defendant  is  llii- 
ble,  the  plaintiffs  may  claim  in  the  complaint,  and  prove  and  recover,  all  the 
damages  sustained  by  both,  and  which  might  otherwise  be  recovered  by  sepji- 
rate  actions.    Chapter  96,  Laws  1873,  (section  2680,  Rev.  St.) 

In  Holmes  v.  Fond  du  Lac,  42  Wis.  282,  the  action  was  to  recover  for  the 
pei-sonal  injury  of  the  wife  by  reason  of  a  defective  sidewalk;  and  also  the 
husband's  loss  of  her  services  and  his  expense  for  medical  attendance,  etc. 
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Xo  question  was  there  made  as  to  the  proper  joinder  of  separate  causes  of  ac- 
tion. The  only  reference  to  such  joinder  in  the  opinion  of  the  court  is  that  "  it 
includes  such  damages  as  the  husband  and  the  wife  might  by  separate  actions 
recover,  but  whicli  could  not  be  united  in  the  al)sence  of  that  statute."  This 
undoubtedly  means  that  the  cause  of  action  for  the  loss  of  the  wife's  services 
and  the  expense  of  her  medical  attendance,  which,  independent  of  that  stat- 
ute, could  only  be  brought  by  the  husband  alone,  might,  under  that  statute,  be 
united  with  a  cause  of  acCion  for  the  personal  injury  to  the  wife. 

Gibson  v.  Oibffon,  43  Wis.  23,  was  an  action  of  slander  by  a  single  female^ 
who  afterwards  married  a  son  of  the  defendant.  After  the  defendant  an- 
swered the  complaint,  he  and  the  plaintilTs  husband  petitioned  the  court,  stat- 
ing the  facts,  and  asked  that  the  title  of  the  cause  be  changed;  that  the  hus- 
bind  be  made  a  party  plaintiff;  and  that  the  suit  be  thereafter  prosecuted  in 
the  name  of  the  husband  and  wife.  The  court  denied  the  application,  except  so 
far  as  to  change  the  plaintiff's  maiden  name  to  her  married  name,  and  the 
Guise  was  revei-sed  on  account  of  such  denial.  It  was  there  held,  in  elTect. 
that  the  right  of  action  which  accrued  to  the  plaintiff,  as  a  feme  aole,  was  not 
her  separate  property  within  the  meaning  of  the  statute,  and  hence,  after  mar- 
riage could  not  be  maintained  in  her  name  alone,  but  only  as  a  joint  action  in 
the  name  of  both  husband  and  wife.  And  it  was  there,  in  effect,  said  by  the 
♦*ourt  that  in  such  and  other  actions  of  tort  for  injuries  to  the  wife,  the  dam- 
ages, when  collected,  belonged  to  him,  and  that  his  release  of  the  cause  of  ac- 
tion, after  suit  commenced  by  himself  and  wife,  wjis  a  bar  to  any  recovery. 
For  the  reasons  and  authorities  in  support  of  the  rule  it  is  only  necessary  to 
refer  to  the  two  opinions  in  that  case,  where  the  question  is  thoroughly  and 
^exhaustively  considered. 

In  Meese  v.  Ffynd  du  Lcui,  48  Wis.  323.  [S.  C.  4  N.  W.  Eep.  406,]  the  husband 
and  wife  brought  an  action  to  recover  for  injuries  to  the  wife  from  a  defective 
highway,  but  no  claim  was  therein  made  for  tiie  loss  of  her  services  or  con- 
^e.}uent  expenses.  Subsequently  the  wife  died,  and  thereupon  the  husband 
brought  an  action  for  such  loss  of  services  and  expenses,  and  recovered  judg- 
ri»ent,  which  wasafhrmed  by  this  court.  It  was  tliere  held  that  the  former  ac- 
tion abated  by  the  death  of  the  wife,  and  hen('e  was  no  bar  to  the  second  action. 
The  opinion  of  the  court  there  states  that  '*iis  the'damages  in  both  cases  wlieu 
recovered  belong  to  the  Mmhand,  tiiere  is  great  force  in  the  argument  of  tlie 
iparned  counsel  that,  since  the  statute  hiis  removed  the  technical  objection 
which  at  common  law  prevented  the  joinder  of  the  two  causes  of  action  in  one 
^uit,  the  court  should  construe  this  law  as  mandatory,  and  not  ]>ermit  the 
husband  is  such  case  to  divide  his  causes  of  action,  and  tiiereby  subject  the 
defendant  to  the  costs  and  expenses  of  two  defenses  instead  of  one. 

By  these  decisions  it  seems  to  have  been  settTed  that,  under  the  statutes  re- 
ferretl  to,  an  action  for  personal  injury  to  the  wife,  happening  either  before  or 
•rfter  the  marriage,  was  not  an  action  concerning  her  separate  property  or 
business,  within  the  meaning  of  the  exception  contained  in  section  26l)8,  Rev. 
St.,  but  was  under  the  control  of  the  husband,  and  the  damages  when  col- 
lected l>elonged  to  him.  and  hence,  by  the  provisions  of  that  section,  the  two 
were  required  to  join  in  an  action  for  such  injuries.  How  far  has  the  rule 
thus  settled  been  changed  by  chapter  99,  Laws  1881  ?  Tluit  act  expressly 
amended  section  2345,  llev.  St.,  which,  prior  to  such  amendment,  provided 
that  ''eveiy  married  woman  may  sue  in  her  own  name,  and  shall  have  all 
the  remedies  of  an  unmarried  woman  in  regard  to  her  separate  property  or 
business,  and  to  recover  the  earnings  secured  to  her  by  the  two  next  preceding 
sections,  and  shall  be  liable  to  be  sued  in  respect  to  her  separate  property  or 
business,  and  judgment  may  be  rendered  against  her,  and  be  enforced  against 
her  andher  separate  property,  in  all  respects,  as  if  she  were  unmarried."  That 
Mction  and  the  two  preceding  sections  have  so  often  been  construed  by  this 
«>urt  that  repetition  would  be  merely  cumbereome.     Kroitskop  v.  Hhontz,  51 
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Wis.  215-17;  [S.  C.  8  N.  W.  Rkp.  241,1  and  cases  there  cited;  Kamnavgh  v. 
//iVH//,  53  Wis.  105;  |S.  C.  10  N.  W.  Rep.  369 ;J  Houghtony,  MilburnM  Wis. 
-564;  [S.  C.  11  N.  W.  Hep.  517.] 

By  chapter  99»  Laws  1881,  this  provision  was  added  to  that  section: 
•*And  any  married  woman  may  bring  and  maintain  an  action  in  her  own 
name  for  any  injury  to  her  person  or  character  the  same  as  if  she  were  sole. 
4ind  any  judgment  recovered  in  such  action  shall  be  the  separate  propertj'  and 
estate  of  such  married  woman,  provided  that  nothihg  herein  contained  shall 
affect  the  right  of  the  husband  to  maintain  a  separate  action  for  any  such  in- 
juries as  now  provided  by  law."  That  chapter  also  repealed  all  acts  and 
pni1s  of  acts  conflicting  therewith.  As  we  construe  the  amendment,  it  wa.s 
not  t(»  jrive  to  the  wife  the  right  to  recover  in  her  own  name  what  she  could 
previously  recover  in  the  name  of  herself  and- husband,  but  to  give  to  her, 
the  same  as  though  she  were  sole,  a  right  of  action  which  she  never  before 
possessed,  and  to  make  the  judgment  recovered  therein,  which,  except  for  the 
4unendnient,  would  have  belonged  to  the  husband,  her  **  separate  property  and 
«*state.*'  It  may  be  that  the  amendment  would  have  been  more  germane  to 
sections  2'U2-^3,  Uev.  St.,  defining  her  rights  to  property,  than  to  section  2345, 
Hev.  ►St.,  defining  her  rights  of  action  and  remedies  as  to  her  separate  prop- 
•erty :  but  it  is  apparent,  in  view  of  the  previous  decisions  of  this  court,  that 
the  legislature  thereby  intended  to  take  entirely  from  the  husband  all  right 
-and  control  of  any  action  for  any  injury*  to  the  person  or  character  of  the 
wife,  and  to  take  entirely  from  him  all  right  to  and  all  interest  and  property 
in  any  judgment  recovered  in  such  action.  Otherwise  such  right  and  owner- 
ship is  made  dependent  entirely  upon  the  option  of  the  wife.  Of  course,  in 
case  of  mutual  atTection  and  confidence  and  perfect  domestic  harmony,  it 
would  make  no  difference:  but  the  law  was  not  enacted  for  the  benefit  of 
such  persons.  If  all  families  were  of  that  kind,  then  there  never  would  have 
been  any  object  or  necessity  for  amending  the  statutes  in  that  respect.  Such 
husbands  and  wives  are  not  under  the  law,  because  they  are  a  law  unto 
themselves.  But,  unfortunately,  such  affection  and  confidence  are  not  always 
mutual,  and  such  harmony  does  not  always  exist.  Hence  the  amendment 
seems  to  have  had  in  view  the  protection  of  oppressed  wives  against  incor- 
rigible husbands.  Of  course,  the  act  doe«  not  make  that  distinction,  for  it 
must  be  equally  applicable  to  all  husbands  and  wives;  but  such,  nevertheless, 
seems  to  have  been  its  object. 

.Such  being  the  legislative  intent,  it  must  be  apparent  that  any  construction 
Avhich  would  leave  the  right  of  action  and  ownership  of  the  judgment  unfixed 
and  optional  with  the  wife  of  such  an  incorrigible  husband  would  be  very 
likely  to  ex])ose  her  to  new  and  indescribable  damtiges  and  attacks,  which 
might  make  her  last  state  worse  than  her  first.  Such  a  construction  would  be 
quite  certain  to  stimulate  domestic  broil,  and  defeat  the  very  object  of  the  en- 
actment. It  certainly  would' have  been  better  for  the  wife  and  family  to 
have  left  the  right  of*  action  where  it  was,  and  the  recovery  in  the  husband, 
than  to  have  given  it  to  the  wife  only  on  the  condition  of  her  successful  re- 
sistance of  the  persujisions  and  perhaps  intimidations  of  such  an  intractable 
husband.  There  seems  to  be  nothing  in  the  amendment,  however,  to  warrant 
the  conclusion  that  the  legislature  intended  to  thus  stimulate  domestic  con- 
troversy. Besides,  a  law  giving  new  riglits  of  action  and  new  ownership  of 
judgments  should  not,  by  a  forced  construction,  leiive  the  person  to  whom 
such  rights  and  ownership  is  given,  uncertain  or  unfixed.  We  were  impressed 
with  the  plausibility  of  the  argument  of  the  learned  counsel  for  the  plaintiffs, 
to  the  effect  that  it  is  only  when  the  wife  brings  the  action  in  her  own  naiHe 
that  the  judgment  recovered  shall  be  her  separate  property  and  estate.  In 
other  words,  that  the  amendment  left  it  optional  with  the  wife  to  make  any 
judgujent  recovered  in  such  action,  for  any  injury  to  her  person  or  character, 
her  separate  i)roperty  and  estate,  by  bringing  the  action  in  her  own  name,  or 
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to  allow  the  judgment  recovered  to  become  the  jiroperty  of  her  liusband  by- 
joining  with  hini  in  the  action.  We  do  not,  however,  for  the  reasons  stated. 
think  it  is  sound. 

The  peculiar  wording  of  the  amendment  may  have  l>eeri  suggested  by  tiie- 
Inngunge  of  the  late  chief  justice  in  Gibson  v.  Gibson,  supra.  lie  there  makes 
:i  clear  distinction  between  rights  of  action  er  mntra<:tfi,  and  rights  of  action 
t-r  flelitto,  for  personal  wrongs,  and  said:  *'  If  the  legislature  had  torts  against 
(he  wife  at  all  in  mind,  it  saw  lit  to  ujake  no  change  in  the  law ;  perhaps 
judging  such  rights  of  action  better  left  to  the  discretion  of  the  husband.  He 
that  as  it  may,  neither  husband  nor  wife  can  be  properly  said  to  own  actitms 
of  tort.  They  may  own  judgments  in  tort,  when  recovered;  but  they  can  no 
more  be  said  to  own  the  discretion  to  bring  such  a(;tions  than  any  other  im- 
pulse of  the  will  or  motion  of  the  affections.  *  *  *  In  actions  for  per- 
MHial  torts  no  debt  precedes  'recovery,  and  recovery  is  not  founded  on  debt, 
riie  injured  party  has  suffered  a  wrong  in  his  person  or  character  to  which 
he  may  submit  if  he  will.  But  the  law  gives  him  a  right  of  action  if  he  wilU 
for  damages,  to  compensate  him  for  the  wrong.  The  tort-fejisor  becomes  his 
<lel)tor  only  upon  recovery,  and  by  force  of  recovery.  Before  recovery  lie  is 
not  a  debtor  at  large;  after  recovery  he  is  a  judgment  debtor  only.  *  *  * 
In  tort  there  is  no  title  to  a  thing  before  the  right  of  action  ripens  in  damages 
recovered.  There  is  a  right  of  action,  ^)ut  not  a  thing  in  action,  the  thing  re- 
<t)vered  existing  only  by  the  recovery." 

Thus  the  opinion,  as  well  as  the  act,  refers  to  the  right  of  Jiction,  and  speaks- 
•»f  the  property  only  as  being  in  the  judgment.  But  the  amendment  clearly 
jfives  such  right  of  action  to  the  wife  and  to  her  alone.  It  provides,  however, 
that  nothing  therein  contained  shall  atTect  the  right  of  the  husband  lo  main- 
tain a  separate  action  for  any  such  injuries  to  the  wife  as  then  provide<l  by 
law.  That,  of  course,  refers  to  the  husbaiuVs  right  of  action  for  the  loss  of 
his  wife's  services,  and  his  expenses  in  consequence  of  her  injuiies,  which  is 
still  preserved  to  him  in  his  own  right  sis  it  existed  before  the  anien4lnient. 
Tiius  we  have  in  the  complaint  before  us  two  separate  and  independent  causes 
of  action-  -(me  in  favor  of  the  wife  in  her  own  right  and  to  her  alone,  and  the 
other  in  favor  of  the  husband  in  his  own  right  and  to  him  alone.  Such  was 
inljstantially  the  complaint  in  Barne.s  v.  Beloit  19  Wis.  98,  where  a  demurrer 
was  susUiined  by  this  court  on  the  ground  that  several  causes  of  action  were 
improperly  united.  Such,  undoubtedly,  is  the  settled  rule  of  practice  in  such 
«ases.  Pier  v.  Ftfiul  du  Lac,  58  Wis.  432 ;  [S. C.  10  N. ^V.  Rep. 686 ;]  Schifer 
V.  Eau  Claire,  51  Wis.  392;  [S.  C.  8  N.  \\\  Rei>.  258.]  The  same  rule  has. 
frequently  been  applied  in  New  York  to  a  complaint  in  an  action  by  husband 
and  wife.  Marm  v.  Marsh,  35  Barb.  68;  Arkley  v.  Tarbox,  31  X.  Y.  564; 
Palmer  v.  Davis,  28  N.  Y.  242.  Nor  do  we  think  that  section  2680,  Rev.  St.. 
relieves  the  plaintiffs  from  the  dilliculty.  That  section  merely  authorized  the 
husband  to  unite  in  the  same  complaint  a  cause  of  miction  in  favor  of  himself 
with  a  cause  of  action  in  favor  of  himself  and  wife,  and  in  which  the  recovery 
should  be  bis  alone.  It  did  not  at  all  cont^MUplate  the  union  in  the  same  com- 
plaint of  a  cause  of  action  in  favor  of  himself  with  a  cause  of  action  in  favor 
of  the  wife  alone,  and  in  which  the  recoverj-  and  judgment  would  belong  to 
Iter  alone. 

If  the  legislature  which  enacted  chapter  99,  Laws  1881,  supposed  such  sep- 
arate and  independent  causes  of  action,  thus  in  favor  of  different  persons, 
could  be  united  in  the  same  complaint  by  reason  of  an  expansion  of  section 
2680,  Rev.  St.,  so  as  to  include  cases  not  contemplated  at  the  time  of  its  en- 
actment, then  they  certainly  not  only  failed  to  so  express  themselves  in  that 
chapter,  but,  on  the  contrary,  inserted  therein  a  sweeping  repeal,  and  hence  we 
should  feel  unauthorized  to  supply  by  forced  construction  what  they  thus 
omitted.  W^e  must,  therefore,  hold  that  a  cause  of  action  for  an  injury  to  the 
peison  or  character  of  a  married  woman  cannot  be  united  in  the  same  corn- 
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plaint  with  a  cause  of  action  for  the  husband's  loss  of  services  and  expenses 
in  consequence  of  such  injury,  notwithstanding  such  action  is  brought  in  the 
name  of  botli  husband  and  wife. 

Whether  under  the  amendment  an  action  can  be  maintained  by  the  hus- 
band and  wife  jointly,  merely  for  the  injury  to  the  person  or  character  of  the 
wife,  is  not  necessary  iiere  to  determine.  It  seems  to  have  been  held  in  New 
York,  under  quite  a  similar  statute,  that  it  could  not.  Rumsey  v.  Lake,  55 
How.  Pr.  339.  See,  also,  ffill  v.  Danoan,  110  Mass.  238;  Austin  v.  Cox,  118 
Mass.  58;  Mtisselman  v.  Qalligher,  32  Iowa,  383;  Pancoast  v.  Bumell,  Id. 
394. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded  for 
fuither  proceedings  according  to  law. 


Denneb  v.  Chigaqo.  M.  &  St.  P.  By.  Co. 
Filed  March  13,  1883. 

To  brin^  ft  CAM  wlth!n  the  eqnitnble  jarisdiction  as  restored  by  cbapter  190,  I^iiws  1832,  Mmandins 
«h:ipter  1)7.  Rev.  St.,  vriich  Hbrognted  the  remedy  in  equity  to  abate  private  nniaaoceii,  the  essen- 
tial TuctR  mant  be  nflirmatlvely  iilleeed  in  the  complaint;  and  where  an  action  is  brought  to  per- 
pi'tnnlly  enjoin  defendant  from  diverting  n  stream  no  as  to  overflow  lands  In  the  possession  of  t'le 
plniiitifl'  to  compel  defendant  to  ronhtractnnd  maintain  a  snitnble  passage-way  for  said  stream  in  lis 
own  nattiral  cbunnel.  and  for  dnmajeea  and  costs  and  for  general  relief,  and  ttie  complaint  simply  n{- 
leges. pOKiie<9ion  by  the  pinintitf  nnder  n  contract  of  sale,  and  is  silent  as  to  tlae  other  party  to  sach 
coiitntct,  ur  whether  such  party  ever  had  any  title  to  the  land.  It  does  not  state  facta  sofHcient  to  bring 
the  citse  within  th  *  provii.ono  for  equitable  relief  in  such  ameudment,  and  is  demnrrnble. 

Appeal  from  circuit  court,  Dune  county. 

This  is  an  action  to  perpetually  enjoin  the  defendant  from  diverting  a  stream 
of  WHter  so  as  to  overdo  w  lands  in  the  possession  of  the  plaintiff,  and  also  to 
compel  the  defendant  to  construct,  at  its  own  expense,  and  forever  maintain,  a 
suitable  passage-way  for  the  passage  of  said  stream  in  its  own  natural  chan- 
nel, and  for  damages  and  costs,  and  for  general  relief.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  appears  upon  the  face  thereof 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  From 
the  order  sustaining  that  demurrer  tins  appeal  is  brought. 

VlldH  ct  Bnifint^  for  appellant,  John  Denner.  John  W.  Cary  and  />.  ^*. 
^y^ntf.  for  respondent,  Chicago,  M.  &  St.  P.  Ry.  Co. 

Ca^sodav,  J.  Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action  witliin  the  meaning  of  sulxlivlsion  6.  §  2649,  Rev.  St.V  (subdivis- 
ion 6,  §  5,  r.  125,  Rev.  St.  185S.)  This  provision  w/is  taken  from  the  New  York 
Code,  §  144.  It  has,  however,  been  construed  by  this  court  as  well  as  the  New 
York  courts.  In  so  far  as  such  constructions  may  differ,  we  feel  compelled 
to  follow  our  own,  especially^  where  such  construction  was  first  given  by  this 
court. 

The  question  here  presented  was  directly  involved  in  Supers  of  KetvanmJ' 
Co.  V.  Decker,  30  Wis.  624.  In  that  cjise  it  was  a])parent  from  the  whole  com- 
plaint and  the  relief  demanded  that  the  cause  of  action  sought  to  be  stated 
was  one  in  tort  and  not  on  contract,  and  it  wjts  there  held,  on  demurrer,  in 
effect ,  that  the  plaintiff  must  be  confined  to  the  cause  of  action  thus  sought  to  he 
alleged,  notwithstanding  it  wtts  insufficiently  stated,  and  that  there  were  other 
statements  in  the  complaint  incidentally  made,  sufficient,  if  taken  by  them- 
selves, to  constitute  a  cause  of  action  on  contract.  In  that  case  the  previous 
Xew  York  authorities  were  reviewed  and  distinguished.  Judge  Dixon,  gi  vins; 
the  opinion  of  the  court,  there  said:  *'And  this  we  take  to  be  the  true  rule,  that 
the  court  must,  in  the  first  instance,  decide  with  certainty  what  the  specific  cause 
of  action  counted  and  relied  upon  is.  and,  having  decide<l  that,  it  must  next 
determine  whether  the  complaint  contains  a  sufficient  stiitement  of  such  cause 
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tff  action,  and,  if  it  does  not,  the  demurrer  must  be  sustained."  Applying  that 
test  it  was  there  held  that  the  cause  of  action  there  sought  to  be  stated  was 
an  action  of  trover,  or  one  sounding  in  damages  for  the  tortious  convei-sion  of 
moneys,  and  not  an  action  on  contract,  and  so  confining  the  allegations  of  the 
complaint  to  such  an  action  it  was  held  to  be  insufficient.  That  decision  was 
l^aced  upon  the  i-easoning  of  previous  decisions  of  this  court,  and  was  after- 
vards  sanctioned  in  Pierce  v.  Carey,  37  Wis.  234,  and  the  more  recent  case  of 
Qorniel^  v.  The  Gymnastic,  55  Wis.  252 ;  [S.  C.  13  N.  W.  Rep.  242.]  We  have 
Rotliing  to  add  to  the  reasons  given  in  those  cases. 

We  do  not  regard  these  decisions  in  conflict  with  Tewksbw^  v.  Sckulenlyery, 
41  Wis.  584,  cited  by  the  learned  counsel  for  the  plaintiff.  That  was  an  ac- 
tion to  recover  tolls  for  aiding  in  driving  logs  and  passing  them  over  the 
plaintiff's  dams,  and  tlie  complaint  asked  to  luive  the  same  adjudged  a  lien 
upon  the  logs.  That  was  an  action  before  the  Revised  Statutes,  and  hence 
was  at  law  and  not  in  equity.  The  court  merely  held  that  the  demurrer 
would  not  l)e  sustained,  even  though  the  facts  stated  did  not  entitle  the  plain- 
tiff to  such  lien.  The  cjise,  therefore,  is  clearly  distinguishable.  Applying  to 
this  case  the  test  thus  adopted,  and  it  is  very  evident  that  the  cause  of  action 
here  sought  to  be  alleged  is  one  in  equity  and  not  at  law,  notwithstanding 
the  complaint  may  contain  alleg-ritions  which,  if  eliminated  and  standing  by 
tliemselves,  might  be  sufficient  to  constitute  a  cause  of  action  at  law.  The^ 
question  really  ]>resen ted  is,  therefore,  whether  the  complaint  states  facts  suf- 
ficient to  constitute  the  cause  of  action  in  equity  sought  to  be  alleged? 

In  Remiafjton  v.  Foster,  42  Wis.  608,  this  court  held  that  the  statute  which 
authorized  judgment  of  abatement  in  actions  at  law  for  damages  by  private 
nuisance,  had  the  effect  to  abrogate  the  remedy  in  equity  to  abate  private  nui- 
sjinces.  To  the  same  effect  are  Cohn  v.  WaiisaiL  Boom  Co,  47  Wis.  314;  [S. 
C.  2  X.  W.  Rkp.  546;  I  Pennoyer  v.  Allen,  51  Wis.  360;  [S.  0.  8  N.  W.  Rkp. 
268;)  Lohmiller  v.  rndlan  Ford  W.  P.  Co,  Id.  688;  [S.  C.  8  N.  W.  Rtip.  601.] 

The  statute  referretl  to  is  chapter  137,  Rev.  St.,  (chapter  144,  Rev.  St.  1858.) 
Evidently,  to  obviate  that  difficulty,  the  statute  was  amended  by  chapter  IDO, 
I^ws  1882.  That  amendment  restores  equitable  jurisdiction  in  the  particu- 
lar cjises  therein  named.  To  bring  the  case  within  such  jurisdiction  the  es- 
sential facts  should  be  affirmatively  alleged  in  the  complaint.  Here  it  is 
enough  to  say  that  the  complaint  fails  to  state  facts  sufficient  to  bring  the 
cjise  within  any  of  the  provisions  for  equitable  relief  in  that  amendment.  In 
fsict,  it  is  not  so  claimed  by  the  appellant's  counsel.  Without  going  into  par- 
ticulars, it  is  enough  to  say  that  it  does  not  appear  from  the  complaint 
that  the  j)laintiff  hiis  any  title  or  vested  interest  in  the  land.  It  simply 
alleges  |x)sse8sion  under  a  contract  for  the  sale  thereof  to  the  plaintiff.  It 
is  Hulirely  silent  as  to  the  other  party  to  the  contract,  or  whether  such 
p;irty  ever  luwl  any  title  to  the  land.  With  such  omissions  from  the  com- 
plaint we  c<innot  presume  that  the  plaintiff  had  either  a  legal  or  equi- 
table title  to  the  land  from  the  mere  fact  of  possession.  Without  such  title 
we  are  unable  to  perceive  how  the  nuisance  complained  of  can  work  to  the 
plaintiff  an  irreparable  injury,  interminable  litigation,  or  a  multiplicity  of  ac- 
tions, or  a  continuous  or  constantly-recurring  injury  to  the  plaintiff  withiu 
the  meaning  of  the  amendment.  With  nothing  more  than  a  mere  naked 
pf^ssession  we  are  unable  to  say  that  the  plaintiff  has  not  an  adequate  rem- 
edy at  law  tor  the  injury  complained  of. 

Such  being  our  views,  the  order  of  the  circuit  court  must  be  affirmed. 
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McKiNNEY  and  others  v.  Jones  and  othera. 
Filed  March  18,  1S8S. 

A  plaintifT  who  hn»  sucoessfolly  resisted  an  attempt  by  defendants  on  appeal  to  have  a  jad^ment  re> 
vermd,  cannot  have  the  terms  and  condltionn  of  Kuch  jad|;ment  chanf^d  and  made  more  favorable  to 
himself  by  aii  order  of  the  lower  coart  made  mora  than  two  years  after  ibe  Judgment  was  entered, 
and  !iome  monthii  nfier  such  afflrmance. 

Appeal  from  circuit  court.  Grant  county. 

L.  J.  Wooley  and  Alexander  Prooi.%  for  respondents,  Antoinette  McKinn»n- 
and  others.  BushiielL  Clark  tfe  Watkiiis^  for  appellants,  8.  N.  Jones  and 
othera. 

The  plaintiffs  oi)tained  judj^jment  of  strict  fore<'losure  of  a  land  contract, 
upon  which  the  defendants  had  paid  S900.  The  judgment  was  entered  in  the 
circuit  court,  February  26,  1880,  and  in  effect  adjudged  and  determined  that 
the  defendants  pay  to  the  plaintiffs,  or  their  attorneys,  within  one  year  from 
the  date  thereof,  the  sum  of  82,18:3.34,  being  the  amount  duo  on  said  contra«-t 
for  principal,  and  interest  at  10  per  cent,  from  February  20,  1880,  together 
with  the  costs  and  disbursements  of  the  plaintiffs  in  the  ar*tion.  to  be  taxed  by 
tlie  clerk,  and  wliicli  were  tlien  taxed  by  him  at  i^tH.Gl ;  and  that,  in  default 
of  such  pi|yment  within  one  year  from  the  date  theivof,  the  defendants  and 
all  pereons  claiming  under  them,  or  either  of  tiiem,  since  the  rtling  of  the  no- 
tice of  the  pendency  of  the  action,  be  and  thereby  were  deemed  to  have  aban- 
doned and  given  up  to  the  plaintiffs  all  right,  title,  and  interest  in  and  to  tlie 
land  described,  and  all  right  of  action  upon  or  growing  out  of  said  contract, 
and  stand  and  be  absolutely  debarred  and  foreclosed  of  and  from  all  right,, 
claim,  lien,  interest,  and  equity  of  redemption  in  and  to  said  land;  and  that 
the  i)laintiffs,  upon  application  to  the  court  and  proof  of  sucii  default,  have  an 
order  declaring  said  judgment  al)S()lute,  and  such  writ  of  a.s8istance  therein 
as  should  put  the  plaintiffs  in  possession  of  said  land.  That  judgment  was 
aliirmed  on  api)eal  to  the  court.  55  Wis.  39;  [S.  (\  12  X.  W.  Hep.  381.1  The 
money  was  not  paid  within  the  year,  and  the  plaintiffs  thereupon  and  after 
the  affirmance  of  the  judginent  by  the  court  took  possession,  ^5ul>sequently. 
and  June  27,  1882,  the  circuit  court,  on  application  of  the  plaintiffs,  onlered 
that  the  plaintiffs  have  execution  upon  the  judgment  against  the  defendants 
for  the  amount  of  the  costs  taxed  and  iucludecl  in  the  judgment,  and  the  cleik 
was  thereby  direi^ted  to  issue  the  same.  From  that  order  tliis  appeal  is 
brought. 

Cassodav,  J.  By  the  terras  and  conditions  of  the  judgment,  the  defendants 
could  only  retain  the  land  by  paying  to  the  plaintiffs,  not  only  the  principal 
sum  and  interest,  but  also  the  costs  and  disburaements  as  taxed.  The  judg- 
ment gave  them  the  option  of  paying  the  amount  due,  and  the  costs  anil  dis- 
buraements,  or  to  lose  the  land  and  the  SfKX)  which  they  had  previously  pjiid 
upon  the  contract.  Having  failed  to  make  the  payment  tliey  were  compelled 
to  submit  to  the  other  alternative.  The  defendants  having  lost  the  land  and 
the  money  they  had  previously  paid  upon  the  contrjict,  the  court,  by  the  onier 
in  question.  dire<.'ted  execution  to  compel  them  in  addition  to  pay  the  amount 
of  costs  and  disbursements  as  taxed  in  the  judgment.  This  was,  in  effect,  JUi 
attempt  to  modify  the  judgment  by  compelling  the  defendants  to  pay  the 
costs  and  disburaements,  whether  they  paid  up  and  thereby  secured  the  land, 
or  lost  the  land  and  what  they  had  paid  upon  the  contrlict.  Certainly  the 
judgment  does  not  so  provide,  but  otherwise.  The  plaintiffs  having  success- 
fully resisted  the  attempt  of  the  defendants  to  reveraethe  judgment  on  their 
appeal  to  this  court,  were  in  no  position  to  have  the  terms  and  conditions  of 
the  judgment  changed  and  made  more  favorable  to  themselves  by  an  onler  of 
the  circuit  court,  made  more  than  two  years  after  the  judgment 'was  entered, 
and  some  months  after  such  a(!irmance.    Such  was  the  effect  of  the  order  ap- 
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pealed  from,  and  we  are  clearly  of  the  opinion  that  it  was  made  without 
authority. 

The  order  of  the  circuit  court  ia  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 


Howe  v.  Genix. 
Filetl  March  13,  1883. 

In  ttcUon  1175  of  the  Revised  Statutes,  providing  thnt  in  no  CHse  shall  a  tax  deed  be  Issued  tipon  a  tax 
rertiflc>it«  upon  land  not  occupied  or  posM*8sed  **  for  the  period  of  30  days  or  more  ut  any  time  within 
tiie  six  monttiH  Immediutely  preceding  the  time  when  the  tax  deed  apon  sacb  sale  shall  be  applied  for," 
ibewons  "thirty  days"  menn  30  conwmtive  days;  and  an  alHdavit  of  non-occopancy  that  'statca 
That  tiie  land  d«scribed  therein  whs  not,  at  the  time  of  making  the  affidavit,  m  the  possession  ov  occn- 
r»»ncy  of  any  person,  and  had  not  been  at  any  time  for  the  period  of  3J  days  within  the  six  months 
pr*»ce.!!ng.  is  sufficient. 

Appeal  from  circuit  court,  Door  county. 

This  is  an  action  of  ejectment  brought  by  the  original  owner  against  the 
•lefeudant,  who  was  in  possession  under  a  tax  deed  of  three  forties  or  120  sicres 
of  hind  lying  in  one  body.  A  jury  was  waived,  and  after  trial  the  court  found 
as  matters  of  fact,  in  effect,  that  the  tax  deed  was  issued  to  the  defendant 
August  4,  1881,  on  his  affidavit  of  non-occupancy  made  August  1.  1881,  set 
out  in  full  in  the  findings,  and  which  deed  wjis  recorded  August  5, 1881.  The 
•  uurt  found  as  conclusions  of  law,  in  effect  that  the  affidavit  of  non-occu- 
pancy was  sufficient  in  form,  and  in  compliance  with  the  law  in  relation 
thereto;  that  the  tax  deed  was  regular  on  its  face,  and  a  good  and  valid  deed, 
f'onveying  all  the  right  and  title  in  and  to  the  land  to  the  defendant,  who 
tIu'reui>on  became  the  owner  in  fee-simple  thereof,  and  entitled  to  the  posses- 
•^iou  thei-eof ;  that  the  statute  of  limitations  had  run  on  the  certificates  of  sale. 
in.it  not  on  the  deed;  and  that  the  defendant  was  entitled  to  judgment  accord- 
ingly, with  costs,  which  was  thereupon  entered,  and  from  which  this  ai)peal  is 
hronght. 

O.  E.  Dreutzer,  for  appellant,  F.  J.  llowe.  S.  D.  IlaHtlngs.  Jr.,  and  F.  J, 
Hamilton,  for  respondent,  Jean  Genin. 

Tassoday,  J.  The  only  question  presented  by  the  record  is  whether  the 
affidavit  of  non-occupancy  was  sufficient.  The  statute  provides,  in  effect,  that 
in  no  case  shall  any  tax  deed  be  issued  upon  a  tax  certificate,  upon  land  not 
o«  <  upied,  unless  proof  be  filed  with  the  officer  issuing  the  deed  that  such  land 
w;ls  not  occupied  or  possessed  for  the  period  of  30  days,  as  thereinbefore  speci- 
fied; that  is  to  say,  ''for  the  pei'ind  of  thirty  days  or  more  at  any  time  within 
ihe  six  months  immediately  preening  the  time  when  the  tax  deed  upon  such 
sale  shall  be  applied  for."  Section  1175,  Rev.  St.  We  are  clearly  of  the  opinion 
that  the  30  days  therein  mentioned  means  30  consecutive  days.  The  affidavit 
i»tate3,  in  effect,  that  the  lot  and  pieces  and  parcel  of  land  described  was  not, 
at  the  time  of  making  the  affidavit,  in  the  possession  or  occupancy  of  any  per- 
son, and  had  not  been  at  any  time  for  the  period  of  30  days  wilhin  the  six 
months  immediately  preceding.  These  things  being  so,  and  the  statute  re- 
quiring such  possession  to  be  for  30  continuous  days,  it  is  very  evident  that 
no  such  possession  could  be  had  for  that  period  prior  to  the  issuing  of  the 
deed.  The  words  of  the  affidavit,  '*that  the  lot  and  pieces  or  parcel  of  land 
enumerated  and  described  below,"  followed  with  a  specific  description  of  each 
of  the  three  forties  adjoining  each  other  and  included  in  the  certificates  and 
deed,  were  sufficiently  definite  to  show  that  none  of  the  forties  were  occupied 
or  possessed  for  the  period  mentioned,  within  the  rule  adopted  in  Dreutzer  v. 
'^mUIi,  14  X.  W.  Rep.  469.  As  there  stilted,  if  the  land  had  in  fact  been  oc- 
V.15— .11  (no.  iii) 
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cupied,  it  might  easily  have  been  shown  in  defense.  It  is  true,  we  held  ii\ 
Potts  V.  Cooley,  51  Wis.  354,  [S.  C.  8  N".  AY.  Rep.  153,]  that  the  person  giving 
-notice  to  tlie  occupant  of  the  land  of  application  for  a  tax  deed,  must  state  in 
the  notice  that  he  is  the  owner  of  the  tax  certificate,  Jis  required  by  the  above 
section;  but  we  do  not  think  that  the  atlidavit  of  non -occupancy  must  neces- 
sarily be  made  by  such  holder,  much  less  that  he  must  state  that  he  is  such. 
The  reasons  for  requiring  such  statement  in  the  former  case,  obviously,  has  i>o 
application  in  the  latter.  This  being  so,  it  becomes  immaterial  whether  the 
certificates  had  been  actually  assigned  to  the  defendant  at  the  time  of  making 
the  affidavit  or  not. 
The  judgment  of  the  circuit  court  is  affirmed. 


Carver  and  another  v.  Lassallette  and  others. 
Filed  March  13,  1883. 

Tho  findings  of  fact  by  the  court  below  in  this  c«M  b6inK  supported  by  the  evidence,  and  no  error 
appearing  in  the  concluBions  or  law,  except  as  to  the  taxation  of  costa,  the  judgment  is  affirmed,  ex- 
cept ns  to  so  much  of  the  judgment  as  adjudges  that  the  plaintiffs  recover  the  costs  of  the  action 
against  tlie  appellants,  which  is  reversed ;  each  pariy  to  pay  his  own  costs  in  this  court,  except  Che 
costs  of  tlio  clerk  of  this  court,  which  shall  be  paid  by  the  respondents. 

Appeal  from  circuit  court,  Sauk  county. 

Barker  <£•  Barlow  and  S.  M.  Pinney,  for  respondents,  W.  L  Carver  and 
another.'  /.  W,  Liuik,  for  appellants,  P.  &  G.  Lassallette  and  othei-s,  impleaded, 
etc. 

Taylor,  J.  This  action  was  brought  by  the  respondents,  as  trustees  of 
Margaret  Livesley, wife  of  Samuel  Livesley,  to  reform  and  foreclose  a  mortgage 
given  by  Samuel  Livesley  to  W.  1.  Carver,  personally,  and  before  he  was  ap- 
pointed one  of  the  trustees  of  said  Margaret  Livesley,  to  secure  the  payment 
of  the  sum  of  S500  and  interest,  which  bears  date  Miiy  20,  1872.  The  prem- 
ises upon  which  tlie  mortgage  was  intended  to  be  given,  was  intended  to  be 
conveyed  by  deed  executed  by  said  Samuel  and  Margaret  Livesley  to  the  re 
spondents,  as  trustees,  for  the  benefit  of  said  Margaret  Livesley,  June  14, 1873. 
Tlie  consideration  for  such  conveyance  was  the  sura  of  $800,  money  belonging 
to  the  estate  of  said  Margaret  Livesley,  which  said  sum  was  in  part  paid  out 
of  the  trust  estate  to  the  said  \V.  I.  Carver,  upon  the  mortgage  which  he  held 
upon  said  land.  In  this  conveyance  to  the  trustees,  after  full  covenants  of 
warranty  as  to  title  and  against  incumbrances,  except  as  to  the  5^500  mort- 
gage of  Carver,  which  is  described  in  said  deed,  the  following  clause  is  found : 
"It  is  distinctly  agreed,  by  and  between  Livesley  and  wife  and  the  trustees, 
that  the  estate  or  lien  held  by  said  Washington  I.  Carver,  under  and  by  virtue 
of  said  mortgfage,  shall  not,* nor  shall  any  part  thereof,  merge  in  the  esUUe 
granted"  by  the  deed.  By  mistake  in  drafting  both  the  mortgage  and  deed,  the 
description  of  the  land  in  each  was  the  N.  AV.  J  of  the  N.  W.  J  of  section  two, 
(2,)  in  township  number  twelve  (12)  N.,  of  range  number  three  (3)  E.,  iUiSiiuk 
county,  Wisconsin,  whereas  the  true  description  of  the  lands  intendetl  and 
agreed  to  be  mortgaged  and  conveyed  was  the  N.  W.  J  of  the  X.  E.  J  of  suid 
section,  town,  and  range.  The  complaint  asks  as  relief  that  the  mortgage  and 
deed  be  reformed  so  as  to  conform  to  the  intent  and  agreement  of  the  parties, 
and  that  the  mortgage  be  foreclosed  as  against  all  the  defendants.  Tlie  ap- 
pellants were  made  defendants  as  persons  who  claim  some  interest  or  lien  upon 
the  mortgaged  premises,  and  the  complaint  alleges  that  such  interest  or  claim, 
if  they  have  any,  accrued  subsequently  to  the  lien  of  said  mortgage. 

The  appellants  are  the  only  defendants  who  appeared  and  answered  in  the 
action,  and  by  their  answer  they  set  out  that  on  the  sixteenth  day  of  October, 
1872,  they  obtained  a  judgment  against  Samuel  Livesley  and  Margaret  Livesley 
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for  the  Slim  of  $249.95,  in  the  circuit  court  for  Juneau  county,  which  said 
jndf^ment  was  duly  docketed  in  the  office  of  the  clerk  of  the  circuit  court  of 
«aid  county  of  Juneau  on  that  day,  and  that  afterwards  and  on  the.  twelfth 
day  of  December,  1872.  a  transcript  of  said  judgment  was  duly  docketed  in  the 
ot!ic8  of  the  clerk  of  the  circuit  court  of  Sauk  county,  in  which  the  lands  in- 
tended to  l)e  conveyed  and  mortgaged  by  said  deed  and  mortgage  are  situate. 
The  answer  then  alleges  the  issuing  of  an  execution  upon  said  judgment,  and 
a  sale  of  said  lands  by  virtue  thereof  to  the  said  appellant  C.  Lassallette  to  sat- 
isfy 8aid  judgment ;  that  a  sheriff's  deed  was  executed  and  delivered  to  him  upon 
such  sale,  and  duly  recorded  in  the  office  of  the  register  of  deeds  for  the 
county  of  Sauk  on  the  twenty-seventh  of  July,  1880.  The  answer  alleges 
that  the  defendants  have  no  knowledge  or  information  sufficient  to  form 
a  belief  whether  tlie  parties  to  said  mortg-age  intended  to  mortgage  the 
N.  W.  4  of  the  N.  E.  J  of  section  two,  (2,)  township  twelve  (12)  K,  of 
range  three  (3)  E.,  and  that  by  mistake  another  piece  of  land  was  mort- 
gaged. On  the  trial,  however,  it  was  admitted  that  there  was  a  mistake  both 
in  the  moilgage  and  deed,  and  that  it  was  tlie  intention  of  the  parties  to  mort- 
gage and  convey  the  40  acres  of  land  owned  by  Samuel  Livesley,  upon  which 
Uie  mortgage  is  sought  to  be  foreclosed.  The  answer  also  alleges  tliat  said 
mortgagor,  before  the  commencement  of  this  action,  hjid  been  fully  paid  and 
S!itistied  by  the  said  Samuel  Livesley;  that  the  note  and  mortgage  had  been 
delivered  up  to  said  Samuel  Livesley,  and  canceled  and  destroyed  by  him,  and 
bsid  long  before  ceased  to  be  a  lien  upon  said  lands.  The  answer  also  charges 
that  the  conveyance  in  trust  to  said  respondents  was  fraudulent  and  void, 
and  was  made  with  intent  to  cheat  and  defraud  the  creditors  of  the  said  Sam- 
uel Livesley,  an<1  to  prevent  and  delay  these  defendants  and  other  creditors  in 
<*o]Iecting  their  judgments  against  him; 

The  answer  also  denies  that  the  land  in  question  was  the  homestead  of  the 
tmid  Ssimuel  Livesley  at  the  time  of  docketing  of  the  appellants*  judgment  in 
«aid  county  of  Sauk,  and  alleges  that  their  judgment  became  a  lien  thereon  at 
the  time  the  same  was  so  docketed,  superior  to  the  lien  claimed  by  the  re- 
spondents* moi-tgage  set  out  in  their  complaint. 

Upon  the  issue  made  by  this  answer  of  the  appellants  the  action  was  tried, 
and  the  court  made  and  tiled  findings  of  fact  and  conclusions  of  law  as  fol- 
lows: 

**Fir8t.  That  flll  and  singnlar  the  allegation  of  said  plaintiffs*  complaint  are 
true,  except  sis  hereinafter  stated  or  modified. 

**  Set-Olid,  That  it  does  not  appear  what  became  of  the  mortg:ige  mentioned 
in  the  complaint,  after  the  deed  mentioned  in  the  complaint  containing  a  refer- 
ence thereto  wsis  executed,  and  I  find  that  the  same  hsis  been  lost,  but  do  not 
fitKl  th;it  the  same  conUiined  any  provision  for  the  payment  of  solicitor's 
fees;  that  the  defendants  had  notice  before  the  execution  of  the  sheriff*s  deed, 
mentioned  in  the  defendant's  answer,  of  the  existence  of  said  mortgage  and 
of  the  Sfiid  deed,  and  of  the  claim  of  mistake  of  the  description  of  said  prem- 
ises in  said  instruments;  that  at  the  time  of  the  execution  of  said  deed  it  was 
agreed  by  the  parties  that  the  note  mentioned  in  said  mortgage  sliould  be 
surrendered  and  canceled,  but  that  said  mortgage  should  not  merge,  but  should 
l)e  kept  alive  }is  a  valid  lien  on  said  premises,  and  that  the  same  should  not 
merge  in  the  title  conveyed  by  the  deed;  that  said  note  and  mortgage  have 
not  lieen  paid,  although  the  mnker  of  said  note  has  been  released  from  liabil- 
ity theieon.  and  that  the  amount  due  on  said  mortgage  for  principal  and  in- 
terest is  the  sum  of  8998.64;  and  that  said  premises  affected  by  said  deed  and 
inortgasre.  and  intended  to  be  described  therein,  are  described  as  follows,  to-wit: 
The  X.  W.  \  «»f  the  N.  E.  \  of  section  No.  two,  (2.)  in  township  No.  twelve  (12) 
N.,  of  ninge  No.  three  (3)  E..  in  Sauk  county,  Wisconsin. 

**ThircL  That  the  said  premises,  at  the  time  of  the  execution  of  the  said 
mortgage  and  of  said  deed,  conntituted  the  homestead  of  the  said  Samitel 
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r/ivesley  and  Margaret  L1ve«ley,  and  that  the  defendants  had  not,  nor  had 
either  of  them  at  the  time  of  the  execution  of  each  of  said  instruments,  any 
specific  Jien  thereon;  that  said  dee<l  and  mortgage  were  not, nor  was  either  of 
them,  executed  for  any  frau<luleiit  or  improper  purpose;  that  no  evidence 
was  producecl  to  show  that  the  plaintifTs  discovered  said  mistake  in  said  mort- 
gage or  deed  before  about  the  time  of  the  eonimeneement  of  tliis  action. 

** Fourth.  Tliat  the  tlefendants  Peter  Lassallette  and  Cliristine  Jjassallette 
recovered  against  the  defendant  Samuel  Livesley  tlie  judgment  mentioned 
in  the  answer  on  or  about  October  16,  1872,  and  that  the  same  was  docketed, 
and  transcript  filed,  and  execution  issued  thereon,  and  said  premises  sold  upun 
the  same  on  July  24,  1880,  and  on  October  26,  1881,  a  sheriff's  deed  thereon 
was  executed  to  tlie  defendant  Christine  Lassallette,  but  this  action  was  com- 
menced before  the  execution  and  delivery  of  the  said  sheriff's  deed,  and  that 
the  said  deed  and  mortgage  were  not,  nor  was  either  of  them,  executed  and 
delivered  to  cheat  and  defraud,  hinder  or  delay,  the  said  defendants,  or 
either  of  them. 

''Fifth.  Tliat  due  notice  of  the  pendency  of  this  action  was  filed  in  the 
office  of  the  register  of  deeds  for  Suuk  county,  September  21,  1881." 

(  ()N(  Ll'slONS  OF  LAW. 

"  First.  That  the  plaintiffs  are  entitled  to  a  judgment,  reforming  said  deed 
jind  mortgage,  so  as  to  correct  the  description  of  the  ))remises  hereinbefore 
referred  to.  and  so  that  the  mortgage  shall  stand  and  be  a  valid  mortgage 
against  the  said  X.  W.  J  of  the  N.  E.  \  of  section  No.  two,  (2,)  in  township 
No.  twelve,  (12,)  of  range  three,  (3,)  in  Sauk  county,  Wisconsin,  and  jnira- 
mount  and  superior  to  any  interest,  lien,  or  claim  of  the  defendants,  or 
either  of  them,  therein  or  thereto,  subseriuent  to  the  twentieth  dav  of  Mav, 
1872. 

*''tiecond.  That  the  plaintiffs  are  entitled  to  a  judgment  of  foreclosure  and 
sale  of  said  ])remisps  in  tlie  usual  form,  against  said  defendants,  for  siiid 
amount  so  found  due  on  said  mortgage,  as  prayeil  in  said  complaint,  but  not 
to  any  personal  judgment  against  the  defendant  Samuel  l^ivesley,  and  tliat 
the  plaintiffs  have  personal  judgment  against  the  defendants  Peter  and  ('hris- 
tine  Lassallette  for  the  taxable  costs  of  this  action. 

^^  Third.  That  the  right,  title,  and  interests  of  the  defendants,  and  each  of 
them,  derived  under  and  by  virtue  of  said  sheriff's  deed  and  judgment  men- 
tioned in  the  answer,  be  jkI judged  subject  and  subordinate  to  the  plaintiffs' 
mortgage,  and  so  the  said  judgment  of  foreclosure  and  sale  to  be  entered 
hereon,  and  judgment  entered  accoixlingly." 

To  these  findings  of  fact  and  conclusions  of  law  the  appellants  duly  ex- 
cepted. The  learned  counsel  for  the  appellants  has  presented  to  this  court  a 
very  able  argument  upon  the  question  of  the  priority  of  the  appellants'  claim 
as  purchasers  at  the  execution  sale,  over  the  claim  of  the  respondents  as  mort- 
gagees, admitting  that  their  mortgage  was  a  valid  subsisting  mortgage  U}K)n 
the  pi'emises,  and  was  intended  to  cover  the  lands  in  question  in  this  action. 
His  claim  is  that  as  the  appellants  had  no  knowledge  of  the  existence  of  the 
mortgage  now  claimed  to  be  a  moitgage,  covering  the  lands  in  question,  at 
the  time  of  the  sale  of  the  lands  upon  the  judgTnent  in  their  favor,  they,  as 
purchasers  upon  such  execution  sale,  should  in  equity  be  protected  agsiinst 
the  claim  of  the  respondents  that  it  was  intended  that  their  mortgage  should 
cover  the  lands  in  dispute,  and  that  a  court  of  equity  ought  not  to  refonn  the 
mortgage  so  as  to  mtike  it  a  prior  claim  to  theirs  as  purchasei-s  at  the  execu- 
tion sale.  He  has  also  strongly  attacked  the  finding  of  the  court  that  the 
mortgage  was  not  fully  paid,  satisfied,  and  canceled  long  before  the  com- 
mencement of  this  iiction;  but  as  we  have  come  to  tlie  conclusion  that  the 
third  finding  of  fact,  viz.,  that  the  said  premises  at  the  time  of  the  execution 
of  said  mortgage,  and  of  the  deed  to  the  said  respondents,  was  the  homestead 


Digitized  by 


Google 


WlB.]  CARVEB    r.  LASSALLETTE.  165 

of  Siiimiel  Livesley  ana  Margiiret  IJvesley,  and  that  in  consequence  thereof 
the  jmlgnieut  of  tlie  said  appellants  was  not  and  could  not  be  a  lien  upon  said 
premises,  and  that  said  deed  and  mortgage  were  not.  nor  was  either  of  them, 
executed  for  any  fraudulent  or  improper  purpose,  the  question  as  to  whether 
(he  nuie  and  mortgage  wei'e  paid  and  satisfied  1)ecomes  of  no  importance  to 
the  appellants,  as  their  claim  would  be  cut  off  by  the  deed  to  the  trustees,  in 
any  event,  if  such  deed  be  not  set  aside  as  fraudulent.  We  deem  it  unnecessary, 
therefore,  to  review  the  finding  of  the  court  upon  that  question,  as  we  are 
cleiirly  of  the  opinion  that  the  api)ellants  have  no  rights  which  can  be 
prejudiced  by  foreclosui*e  and  sale  under  that  mortgage. 

It  is  apparent  that  if  tlie  land  in  question  in  this  case  was  the  homestead  of 
the  mortgagors  and  grantoi-s  when  the  mortgage  and  deed  were  made,  the 
api)ellants  could  have  no  chiim  on  the  same  as  judgment  creditoi^  at  the  time 
of  such  mortgaging  or  sale.  And  if  it  be  alleged  or  claimed  that  the  judg- 
ment became  a  lien  after  the  conveyance  of  the  said  lands  to  the  trustees,  for 
the  benefit  of  the  wife,  and  after  it  had  been  abandoned  as  a  homestead  by 
l»oth  husband  and  wife,  the  evidence  should  clearly  show  that  the  transfer  to 
the  trustees  was  merely  colorable,  and  made  for  the  purpose  of  enabling  the 
husband  to  have  the  advantage  of  another  homestead,  while,  in  fact,  holding 
the  old  homestead,  through  tlie  intervention  of  these  trustees,  for  his  sole  use 
and  benefit.  Varhart  \\  Harshnw,  45  Wis.  34<)-:i47.  The  court  has  found, 
upon  the  question  of  fraudulent  intent  in  making  this  conveyance  to  the 
trustees,  against  the  appellants,  and  we  find  nothing  in  the  evidence  which 
would  justify  us  in  reversing  such  finding. 

It  was  said  by  the  learned  counsel  for  the  appellants  that  tlie  question  as  to 
whether  the  premises  were  a  homestead  at  the  time  of  docketing  their  judg- 
ment, and  at  the  time  of  making  the  conveyance  to  the  trustees,  was  only  in- 
cidentally put  in  issue  upon  the  trial,  and  that  their  rights  ought  not  to  be 
concluded  by  the  finding  of  the  court  upon  that  question.  The  answer,  how- 
ever, shows  tluit  the  appellants  considered  that  a  material  question  in  their 
defense,  as  they  expressly  allege  that  it  was  not  a  homestead  at  the  time  of 
the  docketing  of  their  judgment,  and  they  also  allege  that  their  judgment 
I»ecanie  a  lien  upon  the  land  at  the  time  of  docketing  said  judgment.  It  can- 
riot  Ije  said  that  upon  these  [deadings  the  appellants  were  not  expecting  that 
the  question  of  homestead  would  be  a  question  for  trial  in  the  action.  The 
question  was  very  material,  as  bearing  ui)on  the  rights  of  the  appellants,  and 
was,  in  fact,  litigated  on  the  trial,  and  the  court  has  found  that  the  lands  in 
controversy  were  the  homestead  of  Livesley  and  wife  both  at  the  time  tlu? 
appellant's  judgment  was  docketed  and  at  the  time  the  deed  was  made  to  the 
trustees.  That  they  were  the  homestead  of  the  Livesleys  at  the  time  the 
judgment  of  appellants  was  docketed  in  Sauk  county,  is,  we  think,  very  fully 
sustained  by  the  evidence  in  the  case;  and,  so  far  as  there  is  any  proof  on  the 
subject,  the  evidence  sustains  the  finding  that  such  homestead  right  continued 
until  after  the  deed  wiis  made  on  the  fourteenth  of  June.  1873. 

The  evidence  is  very  clenr  that  on  the  twentieth  day  of  May,  1872,  the  land 
in  ipiestion  was  occupied  by  Livesley  and  wife  as  their  homestead,  and  at 
that  time  they  were  not  the  owners  of  any  other  lands.  It  seems  that  some 
time  after  that  date,  but  at  what  particular  time  the  evidence  does  not  show, 
Livesley  pnn*ha.sed  another  jdece  of  land,  and  he  testifies  that  he  continued 
to  occupy  the  land  in  dispute,  and  lived  on  it  one  season  after  he  had  pur- 
duised  the  other  land.  In  another  place  in  his  testimony  he  sjiys:  "I  lived 
on  the  land  when  the  note  was  paid  and  tiie  land  conveyed  to  the  tnistees. 
It  was  my  homestead  long  after  that.*'  Again  he  uses  the  following  lan- 
f?'iage:  *- 1  did  not,  in  the  fall  of  1872,  leave  what  I  call  my  homestead  and 
go  on  the  other  farm  to  live.  I  don't  think  we  did.  I  cannot  speak  definitely. 
I  never  tried  to  keep  myself  posted  about  it."  We  think  this  testimony  is 
piite  suflTicieut  to  sustain  the  finding  that  the  lands  in  question  remained  the 
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homestead  of  the  Livesleys  as  late  as  June  14, 1873,  when  the  deed  to  the 
trustees  was  made. 

The  evidence  is  conclusive  that  not  long  previous  to  that  date  it  was  such 
homestead,  and  all  the  evidence  there  is  in  the  case  tends  strongly  to  prove 
that  its  possession  as  a  homestead  was  continued  until  after  the  ^ving  of  the 
deed  to  the  trustees.  Upon  the  evidence  in  the  case,  the  court  would  not 
have  been  justified  in  finding  that  its  possession  as  a  homestead  had  ceased  be- 
fore the  deied  was  made.  It  was  necessary  for  the  appellants  to  prove  affirm- 
atively that  their  judgment  was  a  lien  upon  the  lands  at  the  time  the  convey- 
ance wjis  made  to  the  trustees.  The  proof  shows  beyond  any  reasonable  doubt 
that  the  judgment  was  not  a  lien  when  it  was  docketed,  on  December,  1872, 
and  there  is  a  want  of  proof  to  establish  the  fact  that  it  became  a  lien  l>efure 
June  14, 1873,  when  the  owners  undertook  to  convey  it  to  the  trustees.  There 
being  no  fraud  in  the  intended  conveyance  to  the  trustees,  and  the  appellants 
having  no  lien  upon  the  lands  at  the  time  such  intended  conveyance  was 
made,  a  court  of  equity  properly  corrected  the  conveyance  so  as  to  carry  out 
the  Intent  of  the  parties  as  against  these  parties.  At  the  time  this  action 
was  commenced  neither  party  had  a  conveyance  of  the  lands  in  dispute  which 
could  have  been  recorded  under  the  registry  act,  and  neither  can  invoke  its 
provisions  as  a  protection  of  his  claim  against  the  other. 

In  the  absence  of  any  fraud  on  the  part  of  the  respondents,  their  equitable 
claim,  being  prior  in  time  to  the  claim  of  the  defendants,  must  prevail.  The 
rule  seems  to  be  firmly  established,  as  will  appear  from  an  examination  of  the 
authorities  cited  by  the  learned  counsel  for  the  respondents  in  their  brief;  and 
notwithstanding  the  very  able  argument  made  by  the  learned  counsel  for  the  ap- 
pellants against  the  enforcement  of  this  rule,  he  has  been  unable  to  cite  us  to  any 
case  in  which  a  different  rule  has  been  established.  The  judgment  of  the  court 
below  upon  the  merits  of  the  controversy  was  correct  and  should  be  afiirmed. 
We  think  the  circuit  couit  erred  in  charging  all  the  costs  of  the  plaintiffs  in  the 
action  t^  these  defendants.  The  plaintiffs  would  have  been  compelled  to  incur  a 
large  share  of  the  costs  taxed  against  these  defendants,  although  they  had  not 
!ippeared  in  the  case  and  made  a  defense.  There  was  no  justice  in  charginsr 
them  with  costs  in  the  action  which  were  not  incurred  by  the  plaintiffs  by 
reason  of  their  defense.  Instead  of  adjudging  that  these  defendants  should 
pay  the  taxable  costs  of  the  action,  the  judgment  should  have  directed  that 
the  plaintiffs  recover  of  these  defendants  such  costs  as  were  incurretl  by  the 
plaintiffs  in  the  action  by  reason  of  their  defense,  and  which  they  would  not 
have  otherwise  incurred. 

The  judgment  of  the  circuit  court,  granting  the  plaintiffs  relief  as  prayed 
for  in  their  complaint,  is  affirmed,  except  as  to  costs;  and  so  much  of  the  judg- 
ment of  said  court  as  adjudges  that  the  plaintiffs  recover  the  costs  of 
the  iiction  against  these  appellants  is  reversed;  each  party  to  pay  their  own 
costs  in  this  court,  except  the  costs  of  the  clerk  of  this  court,  which  shall  be 
paid  by  the  respondents.  The  case  is  remanded,  with  directions  to  the  circuit 
court  to  make  such  order  for  the  recovery  of  costs  against  the  appellants  as. 
indicated  in  this  opinion. 
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SUPREME  COURT  OF  MINNESOTA. 


Red  River  Roller  Mills  «.  Wright.  Adm'x.  etc. 
Filed  February  23.  1883. 

A  irnnt  bj  a  riparian  owner  of  tbe  lower  part  of  his  land,  totsether  with  the  aae  of  the  water  of  the 
xnenni  fur  ihe  parpoiteof  operating  the  mill  of  the  gmntee  'Tree  from  interference  or  deieuiiou," 
Jtjes  oot  convey  the  nse  of  all  the  wsiter  in  a  regalar  flow,  or  in  its  natural  con.titioa  uninterrupted 
ur  unallbcted  by  the  reasonable  use  of  the  ittream  above,  but  the  grant  miiBt  be  coniitrned  as  subject 
to  the  rearanablo  u.<e  of  the  stream  above  by  the  grantor,  leavini;  the  question  of  what  constitutes 
-fUf  h  reititonnble  us©  to  be  determined  by  general  principles  of  law,  independent  of  the  grant. 

The  rirht  of  n  riparian  owner  to  the  uninterrupted  and  full  use  of  the  water  us  it  Hows  natorally 
IKiit  hw  land  is  not  iin  ubsuliite  right,  but  a  natural  one,  quiilitied  and  limited  by  the  existence  of  like 
r.t;ht«  in  others,  and  hence  liable  to  be  moditled  or  ubritlged  by  tlie  reasonable  use  of  the  stream  by 
ulhtrs. 

Tbe  principles  which  govern  the  detention  or  diversion  of  water  al»o  govern  in  rospect  to  the  depoit 
>>f  w.ivte  matter  in  the  stream,  viz.,  a  reasonable  u^^e  must  be  mnde  and  nothing  more. 

The  law  does  not  lay  down  any  fixed  role  as  to  what  constitutes  a  leu^tonable  use  of  the  water  of  a 

•tre-im.   What  constitntcs  such  a  use  is  a  question  of  fact  to  be  determined  from  all  the  circnm- 

siuncc*  of  the  case;  but,  like  any  otlior  tinding  of  fact,  is  subject  to  review,  and  will  be  set  aside 

>>beQ  not  justified  by  tlie  evidence. 

In  detcrniininj;  what  is  a  leasotialile  n»«or  tlie  w:iterof  a  stream.  iT^ard  must  be  Iiad  to  the  .<^ubject. 

nntlir  of  the  u«e;  the  occasion  and  manner  ol  Uh  applicstion  j  its  object,  extent,  and  nece?<«»ity ;  the 

latoreaad  sire  of  the  stream;  the  kind  of  bus.ness  to  which  it  is  sub^^ervient;  the  importance  and 

icce^sity  of  the  ose  claimed  by  one  party,  and  the  extent  of  the  injury  caused  by  it  to  otliers;  and  all 

iiher  circumKtances  bearing  upon  tlie  illness  and  propriety  of  tlie  use  under  considenitlon. 

KviUence  of  a  aniform  and  C'>Uiblis)H^(l  custom  in  like  cases  is  rompetent,  allhou;;  i  not  oonchiMve, 
'  pon  tiie  question  whether  u  use  is  a  ivusonalih*  one,  because  it  atlbrUs  some  proof  ot  the  t  .ciL  t  on.^eut 

<!  ill!  psrt.es  interested  to  the  general  ronvcuieiice  and  necessity  of  such  use  of  Unit  which  is  a  com- 
:ii'.n  ri^'ht 
When  it  appears  thnt  tlie  nse  of  a  <«trenin  by  an  upper  ripnriin  owner  interferes  with  the  re  l^onable 

I'Cirf'  ,1  by  a  lower  riparian  owner  to  hts  material  injary,  either  by  the  interruption,  diversion,  or 
;iullation  of  tbe  water,  the  bnnlen  is  upon  tlie  former  to  show  that  his  nse  is  re  isonable. 

Kvideiice  and  facts  in  this  case  consideii>r|,  and  /Wif,  not  ^utUcient  to  justify  the  thuling  of  the  court 
thill  ihc  use  of  ihe  stream  by  defendant,  conip  uined  of,  was  u  reasonable  one.  Judgmeut  reversed  and 
icwtrul  ordered. 

Appeal  from  judgment  of  district  court,  county  of  Otter  Tail. 

J,  W.  M(vton,  for  plaintiff  and  appellant.  J  (is.  W.  driffin^  Williams  c& 
^'tiapman,  and  D.  A.  Hecombe,  for  defendant  and  respondent. 

Mitchell.  J.  This  action  was  broiijrht  by  the  plaintiff  to  restrain  defend- 
ant's intestate  from  depositing  in  the  Red  or  Otter  Tail  river  sawdust  and  otlier 
refuse  from  his  saw-mill,  which  floats  down  the  river  and  clogs  up  tiie  liume 
and  wheel  of  plain tiff*s  tlou ring-mill,  to  its  great  damage  and  annoyance.  Both 
parties  are  riparian  owners  upon  the  same  stream. — the  plaintiff  owning  and 
operating  a  tlou ring-mill  below,  and  defendant  a  saw  and  shingle  mill  above, 
by  the  wat«r-i>ower  of  the  stream.  The  facts  are  fully  and  specifically  stated 
in  the  findings  of  the  court,  from  which  it  appeal's  in  sui)stance  that  the  de- 
fendant's saw  and  shingle  mill  is  constructed  over  the  water  of  the  river, 
i^>  that  when  operated  the  sawdust,  bark,  and  other  refuse  fall  into  the 
stream,  and  are  carried  down  by  the  current  through  and  into  the  rack  and 
flume  of  plaintiff's  flouring-mill,  situated  about  1,(  0  )  feet  below,  and  collect 
therein  and  retard  the  siction  of  the  water  in  passing  through  the  flume,  ren- 
dering it  necessary  for  the  plaintiff  to  employ  extra  help  to  keep  the  sawdust 
and  refuse  from  its  rack,  and  that,  even  witli  the  use  of  such  means,  it  still 
materially  and  seriously  injures  and  damages  plaintiff  in  the  operation  of 
its  mill  by  preventing  it  from  operating  it  to  its  full  capacity,  and  by  render- 
ing the  flow  of  water  unsteady  and  not  uniform,  thereby  rendering  it  impoa- 
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Bible  at  times  to  manufacture  the  best  grades  of  flour.  The  damage  to  plain- 
tiff from  these  causes  is  at  times  very  serious — on  one  occasion,  ^200  in  one 
weeli. 

The  defendant's  saw  and  shingle  mill  is  so  constructed  that  this  sawdust 
and  refuse  cannot  be  otherwise  disposed  of  than  by  permitting  it  to  thus  fall 
into  the  stream  without  practically  destroying  its  value  as  a  water-power  mill; 
that  owing  to  the  construction  of  buildings  adjacent  to  the  milK  and  owing 
to  the  formation  of  the  land  in  the  vicinity,  there  is  no  available  method  by 
which  this  refuse  can  be  otherwise  disposed  of  without  rendering  the  mill  as 
it  now  stands  and  is  constructed  useless  as  such;  that  it  is  the  custoui  of 
others  operating  water-power  saw-mills  in  the  state  to  permit  sawdust  and 
refuse  therefrom  to  be  thrown  into  the  streams  upon  which  such  mills  are 
erected.  The  court  then  finds,  as  a  final  and  general  conclusion  of  fact,  that 
this  casting  or  throwing  of  this  sawdust  and  refuse  from  tliis  saw-mill  into 
the  water  by  defendant  as  aforesaid  is  a  reasonable  use  of  said  stream,  himI 
that  in  no  other  way  could  he  utilize  or  operate  his  mill  with  profit.  We 
have  examined  the  testimony  and  are  of  opinion  that  all  tliese  findings,  unless 
it  be  the  final  anil  general  one,  are  sustained  by  the  evidence. 

It  apj)ears  that  the  defendant's  mill  ivas  built  and  in  operation  some  two 
yeai-H  before  tlie  construction  of  plaintiff's  mill.  But  this  fact  does  not  give 
defendmit  any  extra  or  special  rights  in  the  matter.  It  also  appears  that 
plaintiff  acquired  title  to  its  mill-site  through  deeds  from  defendant's  intestate 
and  other  grantors,  which  granted  to  it  the  right  to  the  use  of  the  water  ot 
the  river  for  the  purpose  of  operating  its  mill,  in  the  following  words:  "And 
also  the  right  peipetually  to  use  the  water  from  said  dam  and  canal,  free  from 
charge  or  rent,  or  from  interference  or  detention."  These  conveyances  ar:* 
not  before  us,  but  we  must  understand  this  clause  as  referring  to  the  right  lo 
the  flow  of  the  water  from  the  pond  and  canal  which  supply  defendant's  mill 
to  the  mill  of  plaintiff.  We  do  not  think  the  terms  of  this  grant  have  any 
bearing  upon  the  present  case.  Its  effect  is  not  to  convey  the  use  of  all  the 
water  in  a  regular  fiow,  or  in  its  natural  condition  uninterrupted  or  unaffected 
by  the  reasonable  use  of  the  stream  above,  but  the  grant  must  be  construed 
as  subject  to  the  reasonable  use  of  the  stream  by  the  grantor,  giving  to  each 
part}  a  community  of  right  to  the  use  of  the  water,  hut  leaving  the  question 
of  vviiat  constitutes  a  lawful  or  reasonable  use  to  be  settled  by  general  princi- 
ples of  law,  independent  of  the  grant.  Merritt  v.  Brinkerhoff,  17  Johns.  oOB: 
HitshuLs  v.  Ilaskius,  9  Gray,  f590.  The  cjise,  therefore,  resolves  itself  into 
the  single  question,  was  the  court  below  justified,  under  the  facts,  in  ttntling 
that  this  use  of  the  water  by  defendant  was  a  lawful  and  reasonable  one  ?  The 
rules  of  law  applicable  to  cases  of  this  kind  are,  as  settled  by  the  authorities, 
as  follows: 

1.  The  general  ])rinciples  which  govern  the  abstraction  or  diveraion  of  water 
must  govern  in  respect  to  the  deposit  of  waste  matter  in  the  stream,  resulttug 
from  the  process  of  manufacturing,  viz..  reasonable  use  must  be  made,  and 
nothing  more.     Hayes  v.  Waldron,  44  X.  11.  380. 

2.  The  right  of  a  party  to  the  uninterrupted  and  full  use  of  the  water  as  it 
fiows  naturally  past  his  land  is  not  an  absolute  right,  but  a  natural  one,  quali- 
fied and  limited  by  the  existence  of  tlie  rights  of  others.  His  enjoyment  must 
ne<*essarily  be  according  lo  his  opportunities  ])rior  to  those  below  him,  mid 
subsequent  to  those  above  him,  and  liable  to  be  modified  or  abrogated  by  the 
reasonable  use  of  the  stream  by  others.  Merrifield  v.  Wornister,  110  Mass. 
210;  Palmer  v.  yfulllf/an,  3  (-aines,  30^:  Piatt  v.  Johnson,  15  Johns.  213. 

3.  The  law  does  not  lay  down  any  fixed  rules  for  determining  what  ia  a 
reasonable  use  of  the  water  of  a  stream  by  a  riparian  owner.  What  consti- 
tutes a  reasonable  use  is  not  a  question  of  law,  but  of  fact,  to  be  determined 
by  the  jury  or  the  court  from  all  the  circumstances  of  the  aise.  But,  like  any 
other  finding  of  fact,  it  is  subject  to  review,  and  will  be  set  aside  if  against 
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the  evidence  ov  not  supiwrted  by  it.  Hayes  v.  Waldron^  sujrra ;  0* Riley  v. 
McChesiKfff,  4y  X.  V.  »>73;  Prentice  v.  Geighen,  74  N.  Y.  341;  Meiritt  v. 
Brinkerhoff,  17  Johns.  306;  6*»o?i7  v.  Parsom,  28  Vt.  459. 

4.  In  delenuining  wliat  is  a  reasoncible  use,  regai'd  luiist  be  had  to  the  sub- 
ject-matter of  the  use;  tlie  occasion  and  manner  of  its  application ;  tlie  object, 
extent,  iu»cessity.  and  duration  of  the  use;  tlie  nature  and  sii^e  of  the 
stream;  the  kind  of  business  to  which  it  is  substnvient;  the  importance  and 
neces.sity  of  the  use  chiinied  by  one  party,  and  the  extent  of  the  injury 
to  the  other  party;  tlie  state  of  iniprovenient  o(  the  country  in  reganl  to 
mills  and  machinery,  and  tlie  use  of  water  as  a  proi)elling  power;  the  gen- 
eral and  established  usages  of  the  country  in  similar  cases;  and  all  tiie  other 
and  ever-varying  circumstances  of  each  particular  case  bearing  upon  the 
(luestion  of  tlie  iitness  and  propriety  of  tlie  use  of  the  water  under  considera- 
tion. Ihtnis'  \.  Wiiisloio.  51  \Ie.  2()4;  Hehich  v.  Dew  hit  i\  (J  \V<\x\\  32;  Pnn- 
ti'y  y.Ooif/heii^mipra:  Thuvhnr  v.  Matt  in,  2(rray,394;  UonUI  y.  Boston  Dwk 
Co.  18  (Jray.  412;  Sn'fW  v.  Pamoiis,  sfipra;  Aug.  Water-courses,  g  14(W. 

5.  Kvidence  of  the  uniform  and  general  custom  in  like  cases  is  competent, 
although,  of  course,  not  conclusive,  upon  the  question  wh-.'ther  a  use  is  a  re  i- 
sonable  one.  Usage  in  such  matters  is  some  proof  of  what  is  considered  a 
reasonable  and  proper  use  of  that  which  is  a  couunon  riglit.  because  it  aflfords 
evidence  of  the  tacit  con.sent  of  all  parties  interested  to  the  general  conven- 
ience or  necessity  of  such  use.  Of  course,  much  would  depend  on  the  char- 
acter and  size  of  the  stream  and  the  uses  to  which  it  is  adapted.  Such  evi- 
dence, however,  might  not  be  competent  where  the  use  of  a  navigable  stream 
amounted  to  an  interruption  to  the  public  right  of  navigation,  wliicii  is  always 
panunount  to  any  mere  private  use  by  a  riparian  owner.  Aug.  Wattu- 
coui-ses,  g  140r/,  and  note;  iSnow  y.  Parsons,  stcpra;  Gould  v.  Boston  Duck  Co. 

6.  To  these  rules  we  think  we  may  properly  add  another,  viz.:  Whenever  it 
appejus  that  any  use  of  a  stream  by  one  riparian  owjier  interferes  with  the 
reasonable  use  of  the  stream  by  a  lower  riparian  owner,  to  his  injury,  either 
by  the  interruption,  diversion,  obstruction,  or  pollution  of  the  water,  the  bur- 
den of  proof  is  upon  the  former  to  show  that  his  use  is  reasonable,  and  the 
j^reater  the  injury  is  to  the  lower  owner  the  greater  necessity  for  such  use 
must  the  upper  owner  show  in  order  to  establish  its  reasonableness.  The 
reasonableness  of  such  use  must  determine  the  right,  and  this  must  depend 
in  a  great  degree  upon  the  extent  of  the  detriment  to  the  riparian  proprietors 
iH'low.  N'ovv,  ill  this  case,  there  is  no  (question  but  that  plaintiff's  use  of  the 
stream  is  reasonable  and  lawful. 

It  is  proven  and  found  that  the  injury  to  it  by  defenilant's  mode  of  using 
the  stream  is  very  serious,  amounting  iii  one  case  to  8200  in  seven  days,  or 
ntMrly  8;»0  per  day.  On  the  other  hiind,  defendant  shows  that  his  mill  is 
su  «onstructed  that  the  sawdust  and  refuse  cannot  be  otherwise  disposed  of, 
except  by  permitting  it  to  fall  into  the  stream,  without  practically  destroying 
it>  value  as  a  water-power  mill ;  that  owing  to  the  construction  of  buildings 
ailjacent  to  said  mill,  and  the  formation  of  the  land  thereabout,  there  is  no 
other  available  method  of  disposing  of  this  refuse  without  rendering  the  mill, 
<w  it  norr  staiuis  and  is  coiistrwtad,  useless  as  such.  Xow,  if  he  had  gone  one 
step  further  and  shown  that  this  was  a  proper  way  in  which  to  locate  and  con- 
^stnict  a  saw-mill,  and  that  there  was  no  other  feiisible  and  practical  method  of 
doing  it,  we  would  probably  not  have  felt  warranted  in  disturbing  the  decision 
of  the  trial  court;  at  least,  if  it  apjieared  that  this  stream  was  adapted  to  and 
UHcful  for  such  saw-mill  purposes.  But  we  look  in  vain  either  in  the  evidence 
orsjiecial  lindings  of  the  court  for  anything  tending  to  show  that  this  mill  w<is 
pro})eriy  located  or  constructetl,  or  that  there  was  any  necessity  for  locating  or 
constructing  it  iis  it  now  is.  In  the  location  and  construction  of  his  mill  defend- 
ant w;is  bound  to  anticipate  and  have  regard  for  any  reasonable  use  to  which 
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others  might  or  could  put  the  stream.  For  anything  that  Jippears  in  the  evi- 
dence tins  mill  could  have  been  so  constructed  as  to  render  the  casting  of  this 
refuse  into  tlie  water  wliolly  unnecessary.  The  necessity  for  doing  so  now 
may  be  wholly  tlie  result  of  defendant's  own  wrong  or' negligence  in  con- 
structing this  mill  in  the  manner  or  place  he  did.  If  so,  it  will  not  avail  hiia 
to  show  that  he  cannot  use  tlie  mill  as  now  locateti  and  constructed  in  any 
other  way.  It  is  true,  lie  proves,  and  the  court  finds,  that  it  is  the  custom  of 
others  operating  water-power  saw-mills  in  tliis  sUite  to  permit  tlie  sawdust 
and  refuse  to  be  cast  into  the  streams  upon  whieli  the  mills  are  erected.  Even 
if  it  liad  appeared  that  this  custom  was  uniform  and  well  establislied,  and 
prevailed  under  circumstances  entirely  like  those  of  tlie  present  ease,  these 
facts  would  not  necessarily  have  been  conclusive. 

Hut  wlieu  we  examine  the  evidence  we  llnd  that  it  falls  very  short  of  this. 
It  is  very  general  and  indefinite  in  its  nature.  Aside  from  a  small  mill  on  the 
Crow  river,  the  <uily  mills  in  tlie  state  mentioned  where  such  custom  ha.s  pre- 
vailed were  at  Watab,  Anoka,  andMiniiea])olis,  all  practically  on  the  Missi*- 
sipju  river,  where  an  entirely  different  stiitc  of  things  might  and  probably  did 
exist.  It  does  not  appear  what  was  the  character  of  the  streams  upon  which 
tliis  practice  obtained,  nor  to  what  uses  they  were  put  or  what  other  interests 
there  were  to  be  injuriously  affected  by  this  custom.  Very  much  would  de- 
|HMul  upon  these  facts;  for  what  might  be  proper  and  admissible  on  one 
stream,  used  for  and  adapted  to  certain  purposes,  might  not  be  proper  upon  an- 
other stream  of  a  different  character  and  used  for  entirely  ilifferent  purposes. 
Hence  this  evideiK^e  as  U)  custom,  although  perhaps  competent,  was  so  indef- 
inite 4is  to  be  entitled  to  very  little  weight.  Subject  to  the  limitations  and 
moflifications  already  stated,  every  man  has  a  right  to  the  natural  fiow  of  the 
water  unpolluted  past  his  land.  This  right  cannot  be  taken  away  or  essen- 
tially inipaire^l  by  the  use  of  the  stream  by  another;  at  least,  unless  such  use 
is  clearly  shown  to  be  a  reasonable  one.  In  the  present  case  it  cannot  be  said 
to  be  shown  to  be  reasonable,  when  the  only  occasion  or  necessity  for  it,  so  far 
as  it  appeiu*s.  may  have  resulted  from  the  mistake  or  carelessness  of  defend- 
ant in  locating  his  mill.  Therefore,  while  conceding  that  what  is  a  reasona- 
ble use  of  a  stream  is  a  question  of  fact,  yet,  under  the  rules  of  law  which 
govern  the  right  of  riparian  owners,  we  must  hold  that  the  finding  of  the 
court  in  this  case,  that  defendant's  use  is  a  rejisonable  one,  is  not  justified  by 
the  evidence. 

Judgment  reversed  and  new  trial  ordered 


Mayall  and  others  v.  City  of  St.  Paul  and  another. 
Filed  March  9,  1883. 

The»tntnterehitlng  to  local  i:n prove meiit n  nnd  special  asse^sinentv  in  the  cHyof  St.  Pnnl  [Sp. 
Luw8  1S74]  docs  not  anthorize  the  innking  of  two  sepsirate  and  distinct  public  ImproYeraent^  as  as 
entirety,  :ind  the  ns^esHmcnt  of  the  gross  unnpportioned  cost  of  the  whole  npon  property  deemed  to 
be  specially  hcnetUed  thereby.  The  iiinendrnent  of  snch  act  (Sp.  I^aw?*  1S7&)  niithonxen  the  grnding 
of  two  or  more  streets  iis  one  improvement,  when.  In  the  proper  prowcution  of  the  work,  the  material 
tnken  from  one  street  mny  be  used  in  Ailing  the  others,  but  only  In  sach  crrb.  An  assessment  by  the 
bo«ird  of  pubhc  works,  made  in  a  proi*eeding  not  aathorizing  the  making  of  any  aseesrinient,  is  not 
conciasive.  Sewail  v.  City  qf  Si.  Paul,  20  Minn.  511,  followed,  holding  that  the  owner  of  property 
charged  with  a  special  assessment,  which  appears  of  record  to  be  a  valid  lien  thereon,  is  entitled  to 
eguitnble  relief. 

Appeid  from  order  of  district  court,  county  of  Bamsey,  overruling  demur- 
rer, etc. 

iV.  Ij.  Pierce,  for  respondents.     W,  P,  Murray,  for  appellants. 

Dickinson,  J.  This  is  an  action  for  equitable  relief  against  specisil  iisaess- 
ments  charged  \\\yo\\  the  property  of  the  plaintiffs  on  account  of  the  gi*ading 
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of  parts  of  two  streets  in  the  city  of  St.  Pan],  prosecnted  under  the  statute. 
Sp.  Laws  1874,  c  1,  p.  52,  amended  by  Sp.  Laws  1875, «?.  1,  p.  18.  The  case 
comes  here  upon  appeal  from  an  order  overruling  a  general  demurrer  to  the 
complaint.  The  following  diagram  shows  the  locality  of  the  improvement 
for  which  the  assessment  was  miule: 


The  work  consisted  of  grading  Mount  Airy  street  from  A  to  B  and  from 
C  to  D,  and  of  grading  Broatlway  from  B  to  E.  For  convenience  we  will  des- 
ignate that  portion  of  Mount  Airy  street  from  A  to  B  as  the  westtrn  section^ 
and  that  from  C  to  D  as  the  eastern  section.  It  appears  from  the  complaint 
that  that  portion  of  Mount  Airy  street  from  B  to  C,  separating  llie  eastern 
and  western  sections  referred  to,  is  a  rough,  untraversable  territory,  unused 
and  unimproved  as  a  street  or  highway.  The  work  on  this  eastern  sectiou 
consisted  of  making  a  deep  cut  in  that  part  of  the  street,  and  all  the  material 
taken  therefrom  was  used  in  grading  L'Orient  street,  none  of  it  being  used  or 
required  on  the  other  portion  of  Mount  Airy  street  or  of  Broadway;  nor  was. 
the  material  taken  from  the  western  section  of  Mount  Airy  street  or  of  Broad- 
way used  or  required  upon  the  eastern  section  of  the  former  street.  It  is 
further  alleged  in  the  complaint  that  the  eastern  section  of  Mount  Airy  street 
is  distinct  and  separate  from  the  residue  of  such  improvements,  and  is  a  dis- 
tinct and  separate  local  improvement,  and  of  no  benefit  to  real  estate  on 
the  western  section  of  said  street  or  on  Broadway,  and  of  no  special  benefit 
to  the  plaintifTs  property,  the  same  not  being  in  the  locality  of  said  eastern 
section.  It  is  further  alleged  that  the  improvement  on  Mount  Airy  street  is 
of  no  special  benefit  to  the  real  estate  on  Broadway,  and  that  neither  the  board 
of  public  works  nor  the  common  council  found  that  there  was  any  such  ben- 
efit. The  whole  work  was  done  under  one  contract,  as  an  entire  improvement, 
and  the  cost  of  the  whole  was  assessed  upon  all  property  fronting  upon  any 
of  such  improvements. 

The  assessment  was  confirmed,  and  the  city  treasurer  was  proceeding  to 
enforce  payment  of  the  a.ssessmeiit  upon  the  real  estate  charged,  as  a  legal 
assessment  was  required  by  statute  to  be  enforced  when  this  action  was  com- 
menced. It  is  also  alleged  that  the  assessment  appears  on  record  to  be  a. 
valid  charge  and  lien  upon  such  real  estate,  and  a  cloud  upon  plaint  ill's  title. 

We  have  to  determine  whether  the  complaint  shows  that  the  assessment 
was  invalid,  and  whether  the  plaintiff  is  entitled  to  equitable  relief.  We 
will  first  consider  whether  the  assessment  was  uiuiuthorized  and  invalid  be- 
cause it  included  the  cost  of  the  separate  and  distinct  improvement  desig- 
nated as  the  eastern  section  of  Mount  Airy  street.  The  statute  of  1874,  au- 
thorizing the  assessment  of  the  cost  of  local  improvements  upon  the  property 
specially  benefited  therel>y,  does  not  authorize  the  prosecution  of  two  or  more 
separate  and  independiilt  works  or  public  improvements  as  an  entirety— the 
letting  of  the  whole  fc'tMie  entire  contract— without  apportionment  of  the 
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price  of  the  distinct  parts,  and'tlie  assesiiinent  of  the  gross  cost  of  the  whole 
upon  the  property  deemed  to  be  specially  benefited.  No  such  authority  is  ex- 
pressly given  by  the  act;  and  from  the  general  tenor  of  it,  and  from  the  K^n- 
eral  language  used  in  prescribing  the  procedure,  the  statute  seems  to  roiiteiii- 
plate  one  improvement,  and  not  several,  as  being  prosecuteii  in  any  single 
proceeding.  Again,  by  the  amendment  of  1875.  it  was  enacted  that  "two  or 
more  streets  may  be  ordered  to  be  graded  at  the  same  time,  so  that  the  mate- 
rial taken  from  one  street  may  be  usetl  in  tilling  others,"  This  amendmeiu 
involves  a  legislative  construction  of  the  act  as  it  stood  prior  to  the  auieiid- 
nient,  to  the  eflfect  that  it  did  not  authorize  the  grading  of  two  or  more  streets 
iis  one  entire  improvement.  If  the  grading  of  .several  streets  might  not  hv 
thus  prosecuted  as  an  entirety  under  the  act  of  1874,  tliere  is  nothing  in  the 
act  indicating  that  several  an(l  distinct  imiH'ovements  of  any  other  kind  nii^ht 
be  so  unilwl:  whether  the  purpose  of  the  legislature  in  enacting  the  amend- 
ment was  to  confer  a  power  not  before  gi-anted,  or  only  to  express  more  clearly 
jts  will,  lus  embodied  in  the  act  of  1874.  The  fact  that  the  amendment  is  lim- 
ited as  it  is,  indicates  with  much  distinctness  that  it  wiis  not  intended  that 
hcparate  improvements,  not  within  the  terms  of  the  amendment,  should  be 
united  and  prosecuted  as  an  entirety.  The  limitation  of  the  authority  con- 
ferred by  the  act  of  1874  to  the  gi-ading  of  one  street  only  sis  a  single  im- 
provement is  supported  also  by  the  decision  of  Arnold  v.  City  of  Cambridge, 
106  Mjiss.  852;  and,  in  principle,  that  case  is  an  authority  in  support  of  the 
proposition  that  under  the  act  of  1874  two  distinct  improvements  may  not  he 
prosecuted  as  one.  Let  us  consider,  in  this  connection,  the  effect  of  the 
amendment  of  1875.  That  amendment  must  be  regarded  as  authorizing  the 
grading  of  two  or  more  streets,  under  the  conditions  named,  under  one  ccmi- 
tract,  and  as  an  entire  proceeding.  To  construe  as  merely  giving  authorit\ 
to  prosecute  the  grading  of  several  streets  oontenipormieoudy  would  make 
the  enactment  of  no  effect,  for  that  might  have  been  done  before. 

The  words  '^so  that  the  material  taken  from  one  street  may  be  used  in  fill- 
ing othei-s,"  are  a  limitation  of  what  goes  before,  and  are  not  merely  the  fissign- 
meut  of  a  reason  by  the  legislature  for  enacting  the  law.  .Such  recitals  of 
rea.sons  are  not  embodied  thus  in  the  midst  of  the  enacting  clauses  of  a  stat- 
ute. The  effect  of  the  enactment  is  to  authorize  the  grading  of  two  or  more 
streets  as  one  improvement,  when  in  the  proper  prosecution  of  the  work  the 
material  taken  from  one  street  may  be  used  in  filling  the  others.  To  such  a 
case  is  authority  limited,  for  expresaio  unhus  est  exchisio  alteriiut. 

The  fai'ts  pleaded  show  that  the  grading  of  the  eastern  section  of  Monnt 
Airy  street,  in  connection  with  the  other  improvements,  was  not  authorize«i 
by  the  amendment  of  1875,  nor,  as  we  have  construed  the  act  of  1874,  was  it 
authorized  thereby.  The  fact  that  it  was  a  part  of  Mount  Air}'  street  is  not 
inconsistent  with  the  allegation  that  it  was  a  separate  and  distinct  local  im- 
provement. It  follows  that  the  assessment  is  invalid  if  the  question  as  U> 
the  character  of  the  improvement  and  the  validity  of  the  assessment  is  open 
to  inquiry. 

It  is  claimed,  however,  that  the  asssessment  made  and  confirmed  is  a  conclu- 
sive determination  of  the  questions  we  have  been  considering,  and  Rogers  v.  City 
o/iSt.  Paul,  22  Minn.  494,  is  relied  upon  in  support  of  this  position.  The  conchi- 
«i  veness  which  in  that  case  and  in  the  subsequent  case  of  Carpenter  v.  City  of  St. 
Paul,  23  Minn.  232.  was  recognized  as  to  the  "local"  or  beneficial  character 
of  the  improvement,  as  to  the  [iroperty  benefited,  and  the  extent  of  such 
l>eneflt,  was  predicated  of  an  assessment  proceeding  which  was  warranted  bj' 
the  statute.  In  State  ex  rel.  Cunningham  v.  District  Court  Ramsey  Co.  11 
N.  W.  Rep.  183,  we  held  further  that  only  such  determinations  of  the  board 
of  public  works  as  were  made  in  the  exercise  of  the  power  conferred  upon  it 
were  conclusive.  It  is  clear  that  no  such  quality  c(m,  belong  to  an  aasess- 
ment  made  in  a  proceeding  which  was  not  authorized  by  the  statute,  and 
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where  there  was  no  authority  to  make  any  assessment.  Sucli  was  the  case  as 
presented  by  the  complaint,  and  upon  tlie  facts  admitted  by  the  demurrer  the 
;iss€8sment  was  unauthorized  and  invalid.  The  case  tlnis  presented  by  the 
complaint  entitles  the  plaintilTs  to  equitHble  relief.  It  falls  within  the  ex- 
<  eptionR  recognize<l  bv  former  decisions  of  this  court,  (Minnesota  Linseed  Oil 
'■'.'.  V.  Palmer,  20  Miiin.  468;  Stwall  v.  City  of  SL  Panl  Id.  511,)  in  that  ex- 
trinsic evidence  is  neeessai'y  to  show  the  invalidity  of  the  assessment,  which, 
;«s  the  complaint  alleges,  "  appeitrs  on  record  to  be  a  valid  charge  against  and 
iieii  upon  the  said  real  estate  so  assessed."  The  fact  so  pleaded  is  admitted 
I'v  the  demurrer.  It  follows  that  the  order  overruling  tlie  demurrer  should 
i*^  affirmed. 

Anticipating  the  further  proceedings  which  may  be  Uiken  in  the  case,  we 
:<«lvert  to  the  facts  as  pleaded,  relative  to  the  gnulingof  Jiroadway  and  Mount 
Airy  street  as  one  improvement.  It  is  apparent,  from  what  has  been  already 
elated,  that  the  mere  fact  that  the  two  streets  were  graded  as  one  entire  im- 
provement does  not  show  the  tissessment  to  have  been  invalid.  Sucli  a  pro- 
'■mling  was  authorized  under  the  conditions  nanie<l  in  the  amendment  of 
i>7.j.  and  it  does  not  appear  that  those  conditions  did  not  exist  with  resi)ect 
to  Ikoadway  and  the  western  section  of  Mount  Airy  street.  AVhiletiierenuiy 
l>e  ^iiialifications  upon  the  right  to  grade  several  streets  together,  and  nuike 
assessment  of  the  cost  of  the  wliole,  we  are  not  called  upon  to  define  the 
nature  and  extent  of  such  qualifications.  The  allegation  that  the  iniprove- 
!iieiit  on  Mount  Airy  street  is  of  no  special  benefit  to  the  property  on  Hroad- 
wav,  does  not  necessjirily  show  that  the  improvement  or  assessment  were  un- 
authorized. It  is  not  asserted  that  such  property  was  not  benelited  by  the 
iinpi-ovement  made  on  Broadway.  AVe  will  suggest  an  hypothetical  state  of 
tacts,  which  may  have  been  the  actual  facts,  so  far  as  ap])ears  from  the  com- 
plaint. Suppose  that  Broadway  needed  ftlling,  and  that  the  property  contigu- 
"us  thereto  would  be  l)enef]ted  thereby,  and  that  the  western  section  of 
Blount  Airy  street  needed  excavating,  and  that  the  pro])erty  contiguous  thereto 
uoidd  l)e  benefited  thereby.  Both  works  might  be  done  together  at  a  less  cost 
thun  would  be  required  for  doing  either  one  alone.  Under  such  circumstances 
it  might  be  expedient,  with  a  view  to  economy  and  to  the  special  benefits  which 
tnght  itccrue  to  all  the  property  from  the  improvement,  that  the  whole  should 
1'^*  undertaken  and  prosecuted  as  one  improvement;  it  might  be  essentially 
"ue  entire  improvement.  It  may  occur  that  an  improvement  may  be  prose- 
•  uted  which  is  in  its  nature  entire  and  practically  indivisible,  and  as  a  whole 
« onfere  special  benefits,  where  still  some  part  of  the  work  is  of  no  benefit  to 
tlie  property  assessed.  It  does  not  appear  that  such  was  not  this  case,  and 
the  plaintiff  is  not  entitled  to  relief  upon  these  facts  alone,  to  which  we  have 
last  referred.  But,  for  the  reasons  before  stated,  the  order  overruling  the  de- 
murrer is  affirmed. 

OiLKiLLAX,  G.  J.,  owing  to  illness,  took  no  part  in  the  decision  of  this 
'-ase. 
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Armstrong  v,  Citt  of  St.  Paul  and  another. 
Filed  March  9, 1883. 

Mayan  v.  City  qfSt.  Paul,  ante^  170,  followed. 

A  manicipHl  corporotton  may  not  tnx  apoa  real  property,  fronting  a  pablie  strQet,  the  eont  of  a  re- 
taining wall  In  front  of  saeh  property,  rendered  necesaary  for  the  purpose  of  lateral  aapport  by  rea- 
son of  the  removal  by  the  city  of  the  natural  soil  of  the  street. 

Appeal  from  order  of  district  court,  county  of  Kamsey,  overruling  demurrer, 
etc. 

8.  L.  Pierce,  for  respondent.     W.  P.  Murray^  for  appellants. 

Dickinson,  J.  This  case  presents  the  same  questions  as  were  involved  in 
Mayall  v.  City  of  8t.  Paul^  ante,  170,  and  that  decision  controls  the  present 
case.  One  additional  fact  exists  in  this  case  not  presented  in  the  Mayall 
Case.,  In  grading  Mount  Airy  street  the  city  made  an  excavation  in  front  of 
plaintiff's  property  and  of  an  adjoining  lot,  and  erected  a  retaining  wall  along 
the  front  of  the  property  to  supply  the  lateral  support  thereto,  which  became 
necessary  by  reason  of  the  removal  of  the  natural  support  of  the  soil.  The 
cost  of  ihe  wall  was  assessed  upon  the  property  in  front  of  which  it  was 
erected.    This  assessment  was  not  authorized. 

In  Dyer  v.  City  of  St  Paul  27  Minn.  457.  [S.  C.  8  N.  W.  Rep.  272,]  it  wjw 
decided  that  a  land-owner  upon  a  public  street  has  a  right  to  the  lateral  sup- 
port of  the  soil  within  the  street,  and  may  recover  damages  from  a  munici- 
pality for  the  removal  of  such  natural  support.  The  city  may  not  divest  the 
land-owner  of  what  he  is  entitled  to  enjoy  as  a  natural  rigiit,  and  then  tax  upon 
him  the  cost  of  replacing  what  has  been  thus  taken  away. 

The  order  ovenuling  the  demurrer  is  affirmed. 

GiLFiLLAN,  C.  J.,  on  account  of  illness,  took  no  part  in  the  decision  of  this 
case. 


Young  tJ.  Davis. 
Filed  March  9, 1883. 

Rale  of  former  decisions  followed  and  appliei^  that  an  order  grantinsr  a  new  trial,  npon  the  gronnd 
that  the  verdict  is  not  lustifled  by  the  evidence,  will  not  be  reversed  aniens  it  is  apparent  that  the  pre- 
ponderance of  the  evidence  Is  in  favor  of  the  verdict. 

Appeal  from  order  of  district  court,  county  of  Nicollet,  granting  a  new  trial. 

John  Lind  and  Frank  X.  KanUall,  for  appellant.  Ladd  ife  Stone,  for  re- 
spondent. 

Dickinson,  J.  Tlie  case  presents  a  single  issue  of  fact  as  to  theownei-ship 
of  a  span  of  horses,  the  plaintiff  claiming  title  by  gift  from  his  mother,  now 
deceased,  and  the  defendant  claiming  its  administrator  of  the  estate  of  the 
mother.  The  jury  returned  a  verdict  for  the  plaintiff.  This  was  set  aside  by 
the  court  upon  the  ground  that  it  was  not  justified  by  the  evidence,  and  a 
new  trial  was  ordered.  Plaintiff  appealed.  The  evidence  was  conflicting, 
and  the  admitted  conduct  of  the  plaintiff  in  some  respects  conspicuously  in- 
consistent with  his  claim  of  ownership.  It  is  not  apparent  that  the  prepon- 
derance of  the  evidence  was  in  favor  of  the  verdict,  or  that  the  court  abused 
its  discretion  in  granting  a  new  trial.  The  order  must,  therefore,  be  affirmed. 
Marsh  v.  Webber,  13  Minn.  109,  (ail.  99;)  mnk9  v.  Stone,  Id.  434,  (Gil.  393;) 
Stillwater  Street  Ry.  Transfer  Co,  v.  Rheiner,  12  N.  W.  Rep.  449;  Fox  v. 
Burke,  12  K  W.  Rep.  459;  Pratt  v.  Pioneer  Press  Co.  14  N.  W.  Rep.  62; 
Wilcox  V.  Lundbei^y,  14  N.  W.  Rep.  865. 

Order  affirmed. 
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GuDE  tL  City  of  Mankato. 
Filed  March  6,  1883. 

ETlit«nce  held  safflelent  to  nostRin  the  findinfcs  of  fact. 

In  an  acU>Mi  nK'nnsit  h  manioipal  corponitloa  for  an  injaiy  caawd  by  a  partlcalnr  defect  tn  a  fdde- 
n^lk.  evidence  ttuU  for  a  coaKiderable  time  the  sidewalk  at  and  near  the  place  wan  generally  in  bad 
conditiuB  is  competent  to  prove  notice  of  the  particular  defect. 

Appeal  from  judgiuent  of  district  court,  county  of  Blue  Earth 

A.  H.  Pfau  and  P,  A.  Foster,  for  respondent.    /.  A,  WiswelU  for  appellant. 

GiLFiLLAN,  C.  J.  There  was  sufficient  evidence  in  this  case  to  justify  the 
findings  of  fact.  The  evidence  that  the  defect  wliich  caused  the  injury  had 
existed  for  a  considerable  time  sustains  the  finding  that  the  city  had  notice  of 
it.  To  prove  notice  of  the  particular  defect  causing  the  injury,  evidence  that 
for  a  considerable  time  prior  to  the  injury  the  sidewalk,  at  and  near  the  place, 
Wiis  in  general  bad  condition,  w:is  competent.  It  is  the  duty  of  a  municipal 
cor|x)ration,  having  the  duty  to  keep  in  repair  streets  and  sidewalks,  not  only 
to  put  tiiem  in  repair  when  it  hiis  actual  notice  of  defects,  but  to  exercise 
resisonable  cai*e  and  diligence  to  know  whether  they  are  or  are  not  in  proper 
condition ;  and  where  injury  is  caused  by  a  particular  defect,  evidence  of  neg- 
lect of  this  duty  by  the  corporation,  where  the  performance  of  it  would  have 
led  to  knowledge  of  the  defect,  is  competent  to  charge  the  corporation  with 
liiil)ility. 

Judgment  atlirmed. 


FoGARTY  t).  Wilson. 
Filed  March  9.  1883. 

TTm* First  NTtlon-^l  Unnk  of  Minneapolis  held  u  not'*  which  it  j»ent  for  coUectlon  to  the  Qerman- 
Amercari  B:i«ik  of  St.  I'linl.  In  the  latter  hunk  F.  was  note-teller.  and  it  was  his  hnsiness  to  attend 
ioiiie  collection  or  prot^Ktini;  of  notex.  He  protestted  the  note,  but  he  and  the  German-Amencan 
B*nk  KoppoM'd  It  proteKted  too  Into,  and  that  by  re:ii*on  thereof  he  had  become  liable  to  the  bank,  and 
ibe  alter  liable  to  the  Fir^t  National  Bitnk  for  the  neglect,  whereupon  he  psiiil  the  amount  of  tlie  note 
*utbe  bank,  and  the  l.itier  paid  it  to  the  FIntt  National  Bank,  th;it  bank  not  knowing  the  facts,  and 
«nl)«oqae'itly,  on  beinjs  Informed  of  the  whole  tr  insdctio  »,  it  Inilorsed  the  note  to  F.,  with  Intent  to 
i>;iF«  the  title  to  him.  fLlL  I  hit  th  8  did  not  ssilisfy  the  note  so  an  to  dlnchars^  the  parties  liable  on 
V.  iinhv  F.  or  the  <.ennHn.Amer.can  Hunk  so  p:iid  the  money  with  thut  intention. 

Kvideitce  considered,  and  held  as  not  tending  to  8b(9w  Kuch  an  intention. 

Appeal  from  order  denying  defendant's  motion  for  new  trial,  district  court, 
county  of  Ham  Hey. 

<f  linen  d-  Wilson,  for  respondent.     Geo.  B,  Young^  for  appellant. 

GiLFiLLAN,  C.  J.  Action  on  defendant's  guaranty  of  a  promissory  note 
ni;wJe  by  one  C.  S.  Wilson,  payable  to  the  order  of  D.  8yme  &  Bro.  The  answer 
in  elTeci  denies  plaintiff's  title  and  alleges  payment.  On  the  note  is  a  general 
indorsement  by  D.  Syine  &  Bro.,  and  anotlier  (without  recouree)  by  the  First 
National  Bank  of  Minneapolis.  Tlie  transaction  wliich  plaintiff  claims  trans- 
feinxl  the  note  to  him,  and  which  del'endant  claims  amounted  to  a  payment, 
^o  that  the  note  Wiis  discharged  and  could  not  l>e  transfent^d  to  plaintiff,  was 
this:  I).  Syme  &  Bro.  transferred  the  note  before  its  maturity  to  the  First 
National  Bank  of  Minneapolis.  That  bank  sent  it  for  collection  to  the  German- 
Ajnerican  Bank  of  St.  Paul.  Plaintiff  was  the  note-teller  of  this  bank,  and  it 
was  his  busine.ss  to  attend  to  the  collection  or  protesting  of  notes.  lie  pro- 
(e:4tetl  this  note,  but  he  and  the  bank  supposed  he  had  failed  to  protest  in  time. 
He  thereupon  paid  the  amount  of  it  to  the  German- American  Bank,  and  that 
b:tnk  thereupon  indorsed  the  note  to  him  and  paid  the  amount  to  the  First 
National  Bank.  The  latter  bank  afterwards,  upon  being  informed  of  the 
whole  traussiction,  indorsed  the  note  without  recourse  for  the  purpose  of  pass- 
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iiig  the  title  to  plaintiff.  The  title  wjis  thus  vested  in  hira,  unless  the  note 
was  discharged,  cis  to  the  parties  liable  on  it,  by  the  transaction  between  him 
and  the  Gernian-Americjin,  or  between  that  and  the  Fiist  Natiousil.  What  ef- 
fect the  payment  of  the  money  by  plaintiff  to  the  (Jer man- American  ami  by 
the  latter  to  the  First  Xational  had  upon  the  note,  depends  upon  the  inten- 
tion with  which  it  Wiis  paid.  If  paid  with  intent  to  satisfy  the  note,  the  pay- 
ment had  that  effect;  but  if  without  tiiat  intent,  it  of  itself,  and  without  refer- 
ence to  any  action  of  the  First  National  after  knowledge  of  that  fact,  had  no 
such  effect;  for  the  relation  between  the  parties  paying  the  money  and  those 
liable  on  tlie  note  was  not  such  as  to  give  the  latter  any  right  to  liave  the  pay- 
ment appropriated  to  their  benefit,  contrary  to  the  intention  of  the  parties  lujik- 
ing  it. 

Upon  the  evidence  bearing  on  this  point  tlie  plaintiff  was  cleairly  entitled  to 
a  verdict.  There  was  none  tending  to  prove  that  either  the  plaintiff  or  the 
<  Jerman-American  Bank  had  any  iiitention  to  pay  the  money  for  the  purpose 
of  discharging  the  note,  or  to  pay  it  for  or  on  behalf  or  for  tlie  benefit  of  the 
parties  liable  upon  it.  It  appears  that  plaintiff  supposed  himself  liable  to  the 
(German- American  for  his  failure  to  protest  the  note,  and  that  bank  sup- 
posed itself  liable  to  the  First  Xational  for  such  failure,  and  each  paid  tlje 
money  to  discharge  such  supposed  liability,  and  neither  intended  to  dis<.haige, 
t)r  supposed  the  payment  would  have  the  effect  to  discharge,  the  contract  lia- 
bility of  the  parties  to  the  note.  It  is  also  incontrovertible  on  the  evidence 
that  they  supposed  that  upon  his  paying  to  the  bank  the  amount  of  the  note 
it  could  transfer  the  title  to  him,  and  he  could  take  it  and  hold  and  enforce 
it  against  the  maker  and  guarantor,  and  for  that  purpose  the  bank  indoi-sed 
it  to  him.  In  this  they  were  mistaken.  The  bank  could  not  ptiss  the  title, 
because  it  was  in  the  First  Niitional  Bank.  But;  neither  that  mistake,  nor 
their  mistake  as  to  their  liability  for  failure  to  protest,  could  make  the  pay- 
ment operate  as  a  payment  and  satisfaction  of  the  note  contrary  to  their  in- 
tention. A\niether  the  First  National  Bank  could  have  given  it  ttiat  effect  by 
retaining  the  money  iis  a  payment  of  the  note  after  it  was  informed  of  tlie 
character  of  the  transaction,  it  is  unnecessary  to  decide,  Jis  it  did  not  so  re- 
tain it. 

The  plaintiff  having  been  entitled  to  a  verdict,  it  is  unnecessary  to  con- 
sider whether  there  was  error  in  the  discharge.    Order  affirmed. 
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SUPREME  COURT  OF  WISCON^STN, 


Johnston  Harvester  Co.  v.  MoLean,  impleaded,  etc 
Filed  March  13.  1883. 

1.  Evidence  that  one  mnker  of  a  note  told  the  other,  an  nccommodatlon  maker,  that  he  wanted  the 
latter  to  aign  the  note  to  preveitt  the  payees  from  making  him  trouble  for  embezzlement  In  the  ate  of 
foods,  la  Insafficient  to  Jastlfr  a  finding  th»t  the  payees  received  the  note  upon  a  corrupt  and  crim- 
inal agreement  not  to  pro«ecate  for  sach  embezzlement. 

2.  One  who  eigna  an  Instrnment  for  the  payment  of  money  only,  (whether  negotiable  or  not,)  leav- 
ing the  amoont  blank,  and  iniruala  it  to  another  with  aathority  to  fill  the  blank  with  an  agreed  anm, 
will,  an  to  third  persona  having  no  knowledge  of  tlie  limitations  of  snch  aothority,  be  bound  by  the 
act  of  the  person  to  whom  the  instrnment  was  intrusted,  a ithongh  he  fills  the  blank  with  a  larj^r  snm 
than  that  agreed. 

3.  So  held  where  A.,  as  accommodation  maker  with  B.,  signed  a  note  upon  the  upper  left-hand  cor- 
ner of  which  were  the  figures  $45,  but  the  amount  of  which  was  left  blank  with  the  understanding 
that  B.  should  fill  the  blank  so  as  to  make  it  a  note  for  t46,  and,  before  delivering  the  note  to  the  payees, 
and  without  their  knowledge,  B.  filled  the  blank  with  the  words  **fonr  hundred  and  fifty  dollars,"  and 
annexed  a  crpher  to  the  figures  946. 

4.  The  figures  lii  the  corner  of  such  note  were  no  part  thereof,  and  an  unaotborized  change  in  theok 
did  not  vitiate  the  note. 

5.  One  who  takes  the  note  of  his  debtor  for  the  amount  of  a  debt  then  past  due,  especially  if  such 
note  Is  signed  or  indorsed  by  a  third  person  and  payable  at  a  futote  day,  will  be  pretfumed  to  extend 
the  time  for  the  payment  of  the  debt  until  the  day  fixed  In  the  note;  and  such  extension  is  a  valuable 
con<aderatton  for  the  note,  and  places  the  creditor  in  the  po&ition  of  an  innocent  holder  thereof  for 
valae.~[STATK  Rsp. 

Appeal  from  circuit  court,  Brown  county. 

Uastingit  d-  Greeiie,  for  respondent,  the  Johnston  Harvester  Company.  Hiuld 
A  Wfyman,  for  appellant,  Thomas  McLean,  impleaded,  etc. 

Taylor,  J.  The  respondents  brought  their  action  against  the  appellant 
and  P.  If.  McLean  upon  an  instrument  in  writing,  of  which  the  following  is 
a  copy: 

"845().00    W.  O.  ^"o.  12409.  Allonez,  September  20, 1878. 

'-On  or  before  the  first  day  of  December,  1879,  for  value  received,  we,  the 
undersigned,  of  the  town  of  Allonez,  county  of  Brown,  state  of  Wisconsin, 
promise  to  pay  to  the  order  of  the  Johnston  Harvester  Company  four  hun- 
tlred  and  fifty  dollars,  payable  at  Kellogg  National  Bank,  of  Green  Bay,  with 
interest  at  10  per  cent,  per  annum  until  due,  and  10  per  cent,  after  due,  with- 
out relief  from  exemption,  valuation,  or  appraisement  laws  of  this  state. 
And  if  not  paid  when  due,  and  s.uit  is  commenced  upon  this  note,  I  promise 
to  pay  810  as  attorney's  fees,  in  addition  to  the  taxable  costs;  and  it  is  fur- 
ther agreed  that  this  note  shall  be  due  on  demand  if  the  maker  attempts  to 
move  out  of  said  county. 

"Thomas  McLean. 
♦•  P.  H.  McLean." 

The  appellant  answers  separately,  and  **  denies  that  he  ever  jointly  with  the 
defendant  P.  H.  McLean,  or  otherwise,  made,  signed,  executed,  or  delivered 
to  the  plaintifT  or  any  other  person  or  persons  the  note  set  forth  in  plaintiflTs 
complaint,  or  any  other  note." 

Upon  the  trial  the  respondents  introduced  P.  H.  McLean,  the  supposed  co- 
maker of  the  said  note,  as  a  witness  on  their  behalf.  He  testified  that  the 
appellant  signed  the  said  note  in  his  presence,  at  his  request,  and  for  his  ac- 
commodation;  that  the  said  note  was  in  the  same  shape  in  every  respect 
wlieri  signed  by  the  appellant  as  when  introduced  in  evidence  on  the  trial. 
The  appellant,  on  his  own  behalf,  testified  that  he  signed  a  note  for  the  ao- 
V.15— 12  (no.  iv) 
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coinnioilation  of  P.  II.  McLean,  at  his  request,  but  thai  tlie  note  he  signed, 
and  which  P.  H.  McLean  reque*<te(l  him  to  sign,  was  a  note  for  645  only; 
that  where  the  words  *»  four  hundred  and  fifty  *'  now  appear  in  said  note  wjw 
a  bhmk  at  the  time  he  signed  tiie  same;  and  that  the  oidy  figures  and  charac- 
ters at  the  top  and  left-hand  corner  of  the  note  were  **  $4r>/'  and  possibly 
*»  .00  "  to  the  right  of  the  figures  •'  45;*'  thus,  "  $4r).()0."  He  declares  that  P. 
II.  McLean  only  requested  him  to  sign  a  note  for  ."#45,  and  that  he  would  not 
liave  signed  one  for>54r)0  had  he  been  recpiested  so  to  do.  P.  II.  McLean  tes- 
tified that  he  told  the  apj)elhint,  wlien  he  requested  him  to  sign  the  same, 
**that  lie  wanted  him  to  sign  the  note  to  prevent  them  [the  respondents]  from 
making  liim  trouble  for  embezzlement  in  the  use  of  funds."  At  the  request 
of  parties  the  jury  found  a  special  verdict  as  follows:  "(1)  Ilfis  the  note  in 
question  been  altered  since  its  execution  by  writing  a  cipher  between  the 
figures  *45'  and  the  two  right-hand  ciphers  at  the  top  of  the  note?"  The 
jury  answer  **  Yes."  **(2)  Has  the  note  in  question  been  altered  since  its  ex- 
ecution by  writing  the  words  '  four  hundred  and  fifty '  in  the  body  of  the 
note  without  the  consent  of  the  defendant  Thomas  McLean  ?"  The  jury  an- 
swer '*  Yes."  "(3)  Was  the  note  in  its  present  condition  when  it  was  re- 
ceived by  the  plaintiff?"  The  jury  answer  "  Yes."  **(4)  When  the  plaintiffs 
received  the  note  did  they  know  of  any  chjinge  having  been  made  in  it?" 
The  jury  answer  **  No."  The  fifth  and  last  question  was  as  to  the  amount  of 
the  principal  of  the  note,  with  interest  at  10  per  cent,  per  annum  from  8ej)- 
tember  2*3,  1878,  until  the  date  of  the  verdict.  The  jury  found  the  amount 
$585.  Upon  this  verdict  the  circuit  court  rendered  judgment  for  the  plain- 
tiffs for  tlie  amount  of  the  note,  with  interest  at  10  per  cent,  and  from  the 
judgment  so  entered  the  defendant  Thomas  McLean  appeals  to  this  court. 

The  learned  counsel  for  the  appellant  claims  as  one  ground  of  error  that 
the  evidence  shows  that  the  note  was  given  by  P.  H.  McLean  to  the  plaintiffs 
to  satisfy  them  for  money  which  he  had  embezzled  from  them  while  acting 
as  their  agent.  There  is  very  little,  if  any,  evidence  upon  that  question.  The 
only  evidence  in  the  ease  bearing  upon  it  at  all  is  the  statement  matle  by  P. 
H.  McLean  that  he  told  Thomas  McLean  ♦'  he  wanted  him  to  sign  the  note  to 
prevent  them  [the  respondents]  from  making  him  trouble  for  embezzlement 
in  the  use  of  funds."  This  is  hardly  sufficient  to  justify  either  a  court  or  jury 
in  finding  that  the  pLaintiffs  received  this  note  upon  a  corrupt  and  criminal 
agreement  not  to  prosecute  said  P.  H.  McLean  for  embezzlement  of  tlieir 
funds.  We  know  of  no  law  which  prevents  a  party,  whose  funds  have  been 
embezzled  by  his  agent,  from  demanding  and  receiving  from  such  agent  pay- 
ment of  the  funds  so  embezzled,  or  from  taking  security  for  the  ])ayment  of 
such  money.  There  is  no  evidence  in  this  case  which  has  the  remotest  tendency 
to  bring  the  case  within  the  decisions  of  fh'is  court  cited  bv  the  learne<l  coun- 
sel, tiwarzer  v.  (rdleU  2  Pin.  238;  Fay  v.  Oatley,  6  Wis.  42;  JEtna  Im.  f^, 
V.  HarvHj,  11  Wis.  394;  Mehhoir  v.  McCarty,  31  Wis.  252;  Baker  v.  Baktr. 
14  Wis.  131 ;  Allart  v.  Lamlmude,  29  Wis.  502. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the  special  verdict 
does  not  cover  the  whole  case,  and  is  not  sufficient  to  justify  a  judgment  in 
favor  of  the  plaintiffs.  We  think  the  special  verdict  covers  all  the  dispute<i 
facts  in  the  case.  There  is  no  pretense  on  the  part  of  the  appellant  that  he 
did  not  in  fact  sign  the  note  given  in  evidence.  His  only  claim  is  that  he 
signed  the  note  with  the  understanding  that  it  was  a  note  for  $45  instead  of 
for  $450,  as  it  now  appears  to  be. 

There  was  a  dispute  on  the  trial  as  to  the  fact  whether  the  note  was  filled 
lip  in  the  shape  it  appeared  when  presented  at  the  trial,  when  the  appellant 
signed  it.  The  other  maker  of  the  note  testified  that  it  w^as  filled  up  its  it 
now  appears  when  the  appellant  signed  it,  and  the  appellant  testifies  that  it 
wa.s  not  so  filled  up.  and  that  the  place  where  the  amount  of  the  note  is  now 
written  in  was  a  blank  when  he  signed  it,  and  that  the  figures  $45  were  ji\ 
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tlie  top  If  ft-haiul  corner* of  the  note,  with  perhaps  two  ciphers,  '*.O0,"  to  indi- 
nite  that  there  were  no  cents.  The  jury  ht'ive  found  the  fact  to  he  as  testified 
to  by  the  appellant,  and  they  have  also  found  in  substance  that  the  note  when 
received  by  the  respondents  was  in  its  present  form,  and  tliat  they  hml  no 
knowle<ige  that  any  change  had  been  made  in  said  note  after  it  was  executed 
hy  the  appellant  and  before  it  was  received  by  them.  Taking  the  facts  as 
found  by  the  jury  and  we  have  this  ctise.  The  appelLant,  in  order  to  accom- 
modate P.  II.  McLean,  a  co-maker  of  the  note  in  question,  and  enable  liim  to 
arrange  his  accounts  with  the  respondents,  signed  the  note  in  question,  leav- 
ing the  amount  thereof  in  blank,  with  the  understjinding  that  the  blank  should 
lie  tilled  by  P.  II.  McLean  so  as  to  make  it  a  note  for  .'^45  and  no  more,  and 
that  in  violation  of  such  nnderatanding  he  tilled  the  blank  with  "  four  him- 
(ired  and  fifty  dollai*s,'*  and  annexed  a  cipher  after  the  tigures  ^*j?45,"  in  the 
upper»left-hand  margin  of  the  note,  before  delivery  to  the  plaintiffs,  and  that 
^ueh  change  was  made  without  the  knowledge  of  the  plaintiffs. 

The  learned  counsel  for  the  appellant  claims  that  the  filling  up  of  the  note 
hy  P.  11.  McLean  contrary  to  the  understanding  with  the  appellant  was  aforgery 
of  the  note,  and  that,  consequently,  it  is  void  in  the  hands  of  the  respondents  as 
to  the  appellant.  On  the  other  hand,  it  is  claimed  by  the  respondents  that, 
iiaving  executed  the  note  in  blank  as  to  the  amount,  with  authority  to  P.  II. 
McLean  to  fill  the  blank  with  the  sum  for  which  it  was  intended  to  be  given, 
he  was  the  agent  of  the  appellant  for  that  purpose,  and  could  lawfully  fill 
»4ucli  blank  in  order  to  perfect  the  same  as  it  was  agreed  it  should  be,  and  that 
having  authority  to  till  the  blank  in  the  note  with  the  particular  sum 
iigreed  uix)n,  his  afterwanls  filling  it  with  a  different  sum  was  not  a  forgery 
of  the  note,  but  a  breach  of  his  duty  as  the  agent  of  the  appellant,  for  wliich 
his  principal  must  suffer,  rather  than  an  honest  holder  of  the  note.  Ilaving 
executed  the  note  in  blank  as  to  the  amount  with  the  intention  that  the  blank 
should  be  filled  before  being  negotiated  by  the  person  in  whose  possession  he 
placed  it  after  signature.  thii:d  pei-sons  dealing  with  the  person  in  possession 
have  the  right  to  presume  that  the  authority  to  fill  the  blank  was  a  general 
and  not  a  special  authority,  and  they  are  not  bound  by  any  private  instruc- 
tions as  to  the  amount -which  should  be  inserted  in  the  note. 

This  latter  view  of  the  cjuse  was  taken  by  the  learned  circuit  judge,  and  he 
*jr;\ve!  juilgment  for  the  plaintiffs.  We  are  of  the  opinion  that  this  is  the  cor- 
rect law  of  the  case  as  declared  by  this  court  in  Snyder  v.  Van  I/onu  4^  Wis. 
r»02.  [S.  C.  1  \.  W.  Rep.  285,]  and  cases  cited  on  p.  610;  Walker  v.  Ectrt,  20 
Wis.  194,  199:  Blank  v.  Sjyence,  9  Ala.  800;  Frazfer  v.  Gaines,  58  Tenn.  92; 
Johrtftr/n'  V.  JilaJtdafe,  1  S.  &  M.  (Ky.)  17;  as  well  as  in  tfie  long  lists  of  cases 
«'ite<l  by  the  learned  counsel  for  the  respondents  on  page  3  of  their  brief.  This 
rule,  almost  universally  adopted,  is  clearly  slated  in  the  case  of  Blank  v,  Neal, 
22  How.  (U-  S.)  107.  as  follows:  **  When  a  party  to  a  negotiable  instrument  in- 
trusts it  to  the  custody  of  another  with  blanks  not  filled  up,  whetlier  it  be  for 
the  purpose  to  accommodate  the  person  to  whom  it  was  intrusted  or  to  be 
ti.se<l  for  his  own  benefit,  sueli  negotiable  instrument  carries  on  its  face  an 
implied  authority  to  fill  up  the  blanks  and  perfect  the  instrument ;  and,  as 
between  sucli  party  and  innocent  third  parties,  the  person  to  whom  it  was 
intrusted  must  be  deemed  the  agent  of  the  party  who  committed  such  in- 
struuient  to  his  custody;  or,  in  other  words,  it  is  the  act  of  the  principal  and 
he  is  Iwnnd  by  it." 

The  learned  counsel  for  the  appellant  does  not  seriously  controvert  the  law 
as  alx>ve  stated,  but  insists  that  it  is  not  appliciible  to  the  case  at  bar — Firsty 
tiecause  there  was  an  alteration  of  the  figures  in  the  margin  of  the  note  which 
was  unauthorized,  and  therefore  vitiates  the  note.  The  answer  to  this  objec- 
tion i^  that  the  figures  were  not  a  part  of  the  note;  and,  further,  that  if  any 
alteration  of  the  figures  was  made,  such  alteration  wfis  not  known  to  the  par- 
ties receiving  the  note,  and  there  was  nothing  on  the  face  of  the  note  which 
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would  indicate  that  such  alteration  had  been  made.*  2  Pars.  Not«3  &  Bills, 
546;  Poor  man  v.  Mills,  39  Cal.  345,  356:  Schryon  v.  Haiok^i,  22  Oliio  St.  308; 
iimith  V.  Sfnit?i,  1  R.  I.  399;  Reilep  v.  Bit:kens,  19  111.  29;  Garrard  v.  X€a7W, 
27  Alb.  Law  J.  130;  47  Law  T.  Rep.  (N.  S.)  408. 

8e^rojid,  It  is  insisted  that  the  rule  as  above  stated  does  not  apply  to  the  ease  at 
bar,  because  the  instrument  executed  by  the  appellant  is  not  a  negotiable  note 
or  bill.  If  it  be  admitted  that  the  note  sued  is  not  negotiable,  still  the  rule  !» 
the  same  as  to  the  liability  of  the  person  signing  the  same  in  blank.  See 
Vliet  V.  Camp,  13  Wis.  198-205;  Van  Etta  v.  Ev&nson.,  28  Wis.  33;  Frazer  v. 
Gaines,  58  Tenn.  92-96.  If  the  contract  upon  which  suit  is  brought  be  not  a 
negotiable  promissory  note  within  the  meaning  of  the  law,  it  is  a  contract  for 
the  payment  of  money  only,  and  the  amount  to  be  paid  having  been  left  in 
blank  by  the  appellant  when  he  signed  it,  and  having  given  his  co-defendant 
the  right  to  fill  the  blank,  he  must  be  treated  as  the  a-^ent  of  the  appellant  for 
the  purpose  of  filling  the  same;  and  as  to  third  persons,  having  no  knowledge 
of  the  limitations  of  the  agency,  the  law  presumes  the  agency  a  general  one 
for  that  purpose. 

Third.  It  is  urged  with  great  ability  by  the  learned  counsel  for  the  appellant 
that  the  plaintiffs  are  not  innocent  holders  of  the  note  for  value,  and  therefore 
the  appellant  may  defeat  a  recovery  on  the  note  by  showing  want  of  author- 
ity in  fact  on  the  part  of  his  co-defendant  to  fill  up  the  note  for  the  sum  of 
$450,*or,  if  he  cannot  defeat  a  recovery  altogether,  he  has  a  right  to  limit  the 
recovery  to  the  amount  for  which  he  intended  to  make  himself  liable;  that  as 
to  these  plaintiffs  he  stands  in  the  same  condition  as  though  they  had  notice 
of  the  limitation  of  the  power  granted  to  his  agent  in  regard  to  filling  the 
blank  in  the  note. 

The  evidence  clearly  shows  that  the  appellant  signed  the  note  as  an  accom- 
modation to  the  other  maker  of  the  same,  for  the  purpose  of  giving  the  note 
credit,  and  for  the  purpose  of  being  used  by  his  co-maker  in  the  settlement  of 
a  debt  due  from  him  to  the  respondents;  and  the  fair  inference  from  the  evi- 
dence is  that  it  was  used  for  that  purpose.  If  the  respondents  took  the  note 
in  full  payment  and  satisfaction  of  their  claim  against  the  other  maker  of  the 
note,  then  very  clearly  they  were  innocent  holders  for. value.  But  this  court 
has  held  that  the  acceptance  of  a  promissory  note,  although  it  be  the  note  of 
a  third  person,  by  the  creditor  from  the  debtor,  for  the  amount  of  a  pre-existing 
debt,  is  not  of  itself  evidence  that  it  is  taken  in  payment  of  such  debt,  but 
that  it  is  taken  as  security  for  such  debt;  and  the  defendants  cannot,  there- 
fore, upon  that  theory  be  held  to  be  innocent  holders  for  value.  There  ii?, 
however,  another  presumption  which  results  from  the  taking  of  a  note  of  the 
debtor  for  the  amount  of  his  debt  then  past  due,  especially  when  signed  or 
indorsed  by  a  third  person  and  payable  at  a  future  day,  viz.,  that  the  creti- 
itor  extends  the  time  for  the  payment  of  the  debt  until  the  day  of  paymeat 
fixed  in  the  note  so  received  for  the  amount  thereof.  Weed  Sewing-machine 
Co.  V.  Oberreioh,  38  Wis.  325;  Robinson  v.  Dale,  Id.  333;  Paine  v.  Voorhees,  2l> 
Wis.  522,  530;  Blunt  v.  Walker,  11  Wis.  334,  350;  American  Button-hole  ro, 
V.  Gwlnee,  44  Wis,  49, 64,  and  ciises  cited  on  p.  64 ;  Hoeflinger  v.  Wells,  47  AVis. 
628.  630;  [S.  C.  3  N.  W.  Rep.  589.] 

Extending  the  time  of  payment  in  consideration  of  giving  the  note  of  the 
debtor  and  another,  either  as  indorser  or  joint  maker,  is  held  to  be  a  valuable 
consideration  therefor,  and  places  the  holder  in  che  position  of  an  innocent 
holder  for  value,  with  all  the  benefits  of  such  position.  See  Bowman  v.  Van 
Kuren,  29  Wis.  209,  219;  Body  v.  Jewson,  33  Wis.  402,  409.  In  both  these 
cases  the  court  held,  in  substance,  that  if  there  was  an  express  or  implieil 
agreement  on  the  part  of  a  creditor  to  extend  the  day  of  payuient  on  the  de- 
livery to  him  of  a  note  as  surety  for  his  debt,  then  the  creditor  reeeivint?  such 
note  was  an  innocent  holder  thereof  for  value.  The  circumstances  under 
which  this  note  was  received  by  the  respondents  from  their  debtor  are,  we 
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think,  clearly  suiBclent  to  establish  an  implied  contract  on  their  part  to  ex- 
tend the  day  of  payment  on  their  debt  until  the  note  became  due,  if  they  do 
not  establish  the  fact  that  it  was  taken  in  payment  of  the  same. 

In  Bowman  v.  Van  Kuren,  supra,  Chief  Justice  BixoN,  in  speaking  of  the 
circumstances  from  which  an  implied  agreement  to  give  further  time  of  pay- 
ment might  be  found,  says:  *'An  implied  agreement  to  ttiat  effect  might  possi- 
bly be  shown  by  circumstances,  as  when  the  creditor  is  pcessing  his  debtor  for 
payment  or  security,  and,  upon  the  transfer  being  made,  grants  him  indulgence, 
or  forbears  to  urge  his  demand  on  account  of  it.*'  The  evidence  in  the  case 
shows  that  the  note  in  question  was  received  by  the  respondents  upon  account 
of  a  debt  due  to  them  from  P.  H.  McLean,  and  it  is  suffice!  ntly  cleiir  that  it  was 
received  upon  an  implied  agreement  to  extend  the  time  of  payment  on  such 
debt.  The  respondent,  being  an  innocent  holder  of  the  note  for  Vt^lue,  is  not 
prejudiced  by  the  fact  that  the  blank  in  the  note  was  filled  with  a  larger  sum 
than  it  was  understood  between  the  makers  it  should  be. 

The  judgment  of  the  circuit  court  is  affirmed. 


Lindsay  and  others  v,  Guy,  Garnishee,  etc. 
Filed  March  13, 1883. 

1.  An  fisslgnment  which  provides  for  the  payment  of  the  claims  of  certain  prefarred  creditors  im 
fall,  and  then  provides  that,  after  the  payment  of  all  the  ezpennes  attending  the  execution  of  the  truat 
thereby  created  and  the  payment  and  discharge  In  fall  of  the  lawful  debts  owing  by  the  assignor  of 
any  and  every  kind  and  description,  if  any  of  the  proceeds  of  the  lale^s  and  collections  by  the  afi!«igne« 
shnll  remain  in  his  hands,  such  remainder  shall  be  returned  to  the  assignor,  clearly  shows  that  theru 
was  no  intention  on  the  part  of  the  assignor  to  exclude  his  creditors  wiio  were  not  preferred  f^om  a 
participation  in  the  proceeds  of  the  assigned  property. 

2.  An  nssignroent  is  not  void  in  law  because  it  doe-t  not  direct  that  the  creditors  shall  be  paid  pre 
rata  in  caae  there  be  not  enough  of  the  proceeds  of  the  assigned  property  to  pay  them  in  fall.  Unle-s 
utberwlse  directed  by  the  express  terms  of  the  assignment,  the  law  imposes  that  daty  upon  the  ns- 
«iznee. 

3.  If  the  officer  to  whom  the  bond  of  an  assignee  1^  delivered  receive  each  bond  and  cause  the  same 
to  be  filed  with  the  assignment  as  required  by  law.  it  will  be  presumed  that  he  was  sutisflod  that  the 
property  of  the  sureties  within  this  state  was  worth  in  the  aggregate  the  sums  specified  in  the  bond, 
althongh  he  did  not  certify  to  such  fact.  If  it  does  not  appear  that  the  sureUea  in  the  bond  were  insuf- 
ficient, tiie  assignment  is  not  void  for  want  of  such  certificate;  and  if  such  certificate  oisht  to  be  in- 
dorsed upon  the  bond  it  may  be  so  indorsed  after  tiie  bond  is  filed,  in  order  to  uphold  the  assignment. 

4.  Where  an  assignment  is  attacked  ou  the  ground  th  it  it  fraudulently  prefers  the  claim  of  one  who 
19  alleged  to  have  been  a  partner  of  the  assignor  for  services  rendered  to  the  Arm,  and  it  appears  ttmt 
the  existence  of  the  alleged  partnership  was  never  made  known  to  any  one,  that  no  de1)ts  were  ever 
contracted  on  its  credit,  and  that  all  persons  denling  with  tiie  alleged  firm  (including  the  creditor 
attacking  the  assignment)  gave  credit  to  the  assignor  alone  in  complete  ignorance  of  the  existence  of 
any  partnership,  the  assignment  will  not  be  disturbed  unless  there  is  a  clear  proof  of  the  existence  of 
snich  partnership. 

5.  The  evidence  In  this  esse  (including  the  fact  that  the  sign  upon  the  store  and  the  name  tu  which 
ttke  bnalness  of  the  alleged  Arm  was  done  was  "S.  &  Co.,*'  and  an  entry  in  tiie  books  of  S.  reciting  the 
formation  of  a  partnership,  made  by  his  alleged  partner  without  the  knowledge  or  conxont  of  S.)  i« 
held  insafttcient  as  against  8.  to  sustain  a  finding  that  a  partnerstiip  existed.— [Stats  R£p. 

Appeal  from  circuit  court,  St.  Croix  county. 

Chapin,  Bey  &  Friend,  H,  0,  Baker,  J,  W.  Bashford,  and  72.  M.  Baahford, 
for  respondents,  E.  J.  Lindsay  and  others.  F,  P.  Chapman,  J.  C,  Spooner, 
N,  H.  Clapp,  and  /.  C.  Sloan,  for  appellant,  It.  A.  Guy,  garnishee,  etc. 

Taylor,  J.  This  is  an  appeal  by  the  garnishee,  Guy,  in  an  action  against 
him  as  such  garnishee.  The  original  action  was  between  the  respondents  as 
plaintifCs  and  Peter  Scherer  as  defendant.  Guy,  the  garnishee,  by  his  an- 
swer shows  that  he  is  the  general  assignee  of  Scherer,  holding  the  property  of 
said  Scherer  by  virtue  of  an  assignment  male  by  him  for  the  beneHt  of  his 
creditors.  And  he  also  shows  by  his  answer  that  two  other  creditors  of  said 
Scherer  had  attached  the  goods  assigned  to  him  by  said  Scherer  upon  two  at- 
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• 

taclmients  issued  in  two  separate  actions  brought  by  creditors  of  Scherer 
against  him.  The  respondents  claim — First,  that  the  assignment  by  Scherer  to 
(iiiy,  the  appellant,  is  void  upon  its  face;  and,  setjond,  that  if  not  void  upon  its 
face  it  is  void  for  actual  fraud  on  the  part  of  S(?herer  in  making  the  same. 
It  is  sahl  by  the  learned  counsel  for  the  respondents  that  the  {assignment  is 
void  on  its  face  hec^ause  it  prefers  certain  creditors  of  Scherer,  and  direiits  the 
payment  of  their  claims  in  the  first  instance  out  of  the  proceeds  of  the  prop- 
erty iissigned,  and  makes  no  provision  for  the  payment  of  the  other  creditors 
of  Scherer,  but  directs  the  assignee,  after  the  payment  of  such  preferred  cred- 
itors, to  return  the  residue  of  the  assigned  property,  if  there  be  any,  to  the 
ikssigiiOr.  AVe  do  not  think  that  is  the  true  construction  of  the  assignment. 
The  assignment  lirst  provides  in  apt  terms  for  the  payment  of  the  i-laims  of 
certain  preferred  creditors  in  full,  and  then  proce(tds  Jis  follows:  "Lastly, 
:ifter  the  payment  of  all  the  costs  and  chargtM  and  exjienses  attending  theex- 
wutiou  of  the  trust  hereby  created,  and  t/ie  payment  and  discharge  in  full  of 
the  lawful  delits  owing  by  the  said  party  of  the  lirst  part  of  any  and  every 
kind  and  description,  if  any  portion  of  the  proceeds  of  said  sales  and  collections 
shall  reu)ain  in  the  hands  or  control  of  the  party  of  the  second  part,"  etc., 
then  such  proceeds  so  remaining  in  his  hands  shall  be  returned  to  the  as- 
signor. We  think  this  language  very  clearly  shows  that  there  was  no  inten- 
tion on  the  part  of  the  assignor  to  exclude*  his  creditors  not  named  as  pre- 
ferred creditors  from  a  participation  in  the  proceeds  of  the  assigned  property, 
if  any  should  remain  in  the  hands  of  the  assignee  after  the  payment  of  those 
preferred.  Any  other  construction  would  i>e  against  the  clear  meaning  of 
the  language  used. 

It  is  said  tliat  because  the  jissignment  does  not  direct  that  the  creditor.^  shall 
be  paid  pro  rata  in  case  there  be  not  enough  of  the  proceeds  of  the  assigned 
property  to  pay  them  in  full,  it  is  void  in  law.  We  think  not.  If  there  be 
not  enough  to  i)ay  in  full  the  creditors,  either  preferred  or  general,  the  law 
imposes  the  duty  ui)on  the  assignee  to  ])ay  them  pro  rata,  unless  otherwise 
tlirected  by  the  express  terms  of  the  assignment.  The  assignment  having  di- 
vided the  creditors  into  two  classes  and  preferred  the  flrst  class,  that  class  is 
to  be  lirst  paid  in  full,  if  there  be  sutlicient  proceeds  for  that  purpose,  and  if 
not,  to  pay  that  class  pro  rata,  antl  if  there  be  any  funds  left  after  the  pay- 
ment of  this  class  in  full,  then  the  other  creditors  are  to  be  paid  pro  rata  if 
there  be  a  lack  of  funds  to  pay  them  in  full. 

It  i^  urged  that  the  assignment  is  void  in  law  because  the  orticer  to  whom 
the  bond  of  the  assignee  was  delivered,  did  not,  at  the  time  it  wits  delivered  to 
him, certify  that  he  was  satisfied  that  the  property  of  the  sureties,  being  within 
this  state,  was  worth  in  the  aggregate  the  sum  specified  in  said  bond.  See 
section  1694,  Rev.  St.  1878.  The  statute  does  not  in  terms  require  any  such 
certificate  to  l;e  made  by  the  orticer,  aiid,  having  received  the  bond  and  ciiused 
the  same  to  be  filed  with  the  assignment  as  reijuired  by  law,  we  must  pn*surae 
that  the  ofilcer  wjis  satisfied  of  that  fiict.  Churchill  v.  Whipple^  41  Wis.  611; 
Klauher  v.  Charlton,  4r>  Wis.  ()08:  Ball  v.  Bonv\  49  Wis.  495;  [S.  C.  o  X.  W. 
Rep.  909;]  Fnller  v.  Hashronck,  8  X.  W.  Rep.  697.  It  not  appearing  in- this 
case  that  the  sureties  to  the  bond  were  insufiicient,  we  think  the  iussignment 
w^as  not  void  for  the  want  of  the  certificate  of  the  officer,  and  if  the  certificate 
of  the  officer  that  he  was  satisfied  as  stated  in  the  statute  ought  to  be  indorsed 
upon  the  bond,  the  defect  might  be  cured  by  such  indorseujent  after  the  bond 
had  been  filed,  in  order  to  uphold  the  assignment. 

We  hold  that  upon  its  face  the  assignment  was  not  void  in  law  on  account 
of  any  informality  in  the  same  or  in  the  bond  of  the  assignee. 

The  learned  counsel  for  the  respondents  have  made  a  very  able  argument 
upon  the  question  whether  tlie  assignment  was  void  for  fraud  in  fact  on  the 
part  of  the  assignor.  The  whole  strength  of  this  argument  is  based  upon  the 
allegation  that,  at  and  before  the  time  of  the  assignment  by  Scherer,  he  was  a 
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IKU'tneriu  business  with  one  William  Stephens,  and  that  by  the  assignment  lie 
ha.H  ignored  said  partnership  and  preferred  said  Stephens  tor  pretended  claims 
agninst  the  assignor,  which  claims  could  not  be  sustained  as  claims  against 
.Sclierer,  if  such  partnership  did  in  fact  exist.  A  large  portion  of  the  pre- 
ferred claims  of  Stephens  is  for  services  performed  by  him  in  and  about  the 
business  of  the  alleged  partnership. 

There  is  no  question  made  that  Scherer  had  not  transferred  to  his  assignee 
all  the  property  owned  by  him  which  is  not  exempt  from  execution,  nor  that 
said  assignee  has  not,  by  virtue  of  his  assignment,  taken  possession  of  all  the 
property  belonging  to  the  alleged  partnership.  The  creditors  of  Scherer  can- 
not be  prejudiced  by  this  assignment,  by  any  possible  claim  on  the  part  of 
Stephens  that  such  assignment  by  one  partner  of  the  partnei*ship  assets  for 
the  l)enefit  of  creditors  could  not  bind  the  other  partner,  nor  the  creditors  of 
the  partnership;  for  the  reason  that  if  Stephens  iiccepts  his  position  as  an  in- 
dividual creditor  of  Scherer,  under  the  ikssignment,  he  will  be  estopped  from 
hereafter  alleging  that  the  assigned  assets  were  the  assets  of  the  supposeii 
tirm  of  Scherer  &  Stephens;  and,  further,  this  record  shows  that  all  the  debts 
eoutmcted  by  this  supposed  lirm  were  contracted  on  the  indiviilual  credit  of 
Scherer,  and  some  of  sueti  claims  have  been  prosecuted  to  judgment  against 
said  Sclierer  alone.  It  is  quite  improbable,  therefore,  that  there  should  be  any 
party  who  could  hereafter  successfully  call  in  question  the  right  of  Scherer  to 
make  the  assignment  of  the  supposed  partnership  assets,  if  there  were  in 
fact  any  such  partnership. 

But  it  is  said  that  if  Scherer  and  Stephens  were  in  fact  partners,  then,  al- 
though there  are  no  persons  who  now  stand  in  a  position  to  be  preferred  in 
the  payment  of  their  debts  out  of  the  partnership  assets,  yet  the  fact  that  the 
assignor  has  recognized  Stephen's  claim  for  services  while  a  partner  as  a 
debt  against  him  individually,  and  has  preferred  such  claim  in  the  payment  of 
his  debts  by  the  assignee,  such  fact  is  conclusive  evidence  of  a  fraudulent  in- 
tent on  the  part  of  Scherer  in  making  the  assignment,  and  that  such  fraudu- 
lent intent  rentiers  the  assignment  void  as  to  all  parties.  Tt  will  be  seen  that 
this  question  of  partnership  or  no  partnership  is  not  directly  in  question  in 
this  case.  This  is  not  a  proceeding  on  the  part  of  the  creditor  of  the  sup- 
posed firm  to  collect  his  debt  out  of  the  assets  of  the  partnership,  but  is  a  pro- 
ceeding on  the  part  of  a  creditor  of  Scherer  alone  to  subject  his  property,  now 
in  the  hands  of  his  assignee  for  the  benefit  of  all  his  creditors,  to  the  payment 
of  his  individual  debt.  And  this  question  of  partnership  is  brought  in  col- 
laterally, and  upon  the  fact  of  its  existence  it  is  sought  to  base  a  charge  of 
fraud  against  Scherer  in  making  his  assignment.  Previous  to  the  date  of  the 
assignment  in  question  there  was  apparently  no  one  who  knew  of  the  alleged 
partnership,  and,  so  far  as  appears  from  this  record,  no  debts  were  contracted 
on  behalf  of  such  partnership;  all  persons  who  dealt  with  what  is  now  al- 
l^;ed  to  be  a  partnership,  dealt  with  Scherer  as  the  firm,  and  with  him  alone. 
Tlie  firm  never  had  any  cretlit,  never  contracted  any  debts,  and,  so  far  as  ap- 
pears from  the  record,  no  debts  were  contracted  upon  the  supposition  that 
such  firm  ever  had  any  existence. 

Under  these  circumstances,  if  the  respondents  now  seek  to  avoid  this  assign- 
ment liased  upon  the  fact  that  such  (inn  did  in  fact  exist,  and  upon  the 
fraudulent  preference  of  a  claim  for  the  services  of  one  of  the  members  of  the 
firm,  who,  during  its  alleged  existence,  acted  as  its  principal  clerk  and  man< 
ager,  they  should,  we  think,  be  held  to  clear  proof  of  the  existence  thereof, 
and  no  inference  or  presumption  should  be  made  in  favor  of  the  fact  of  a 
partnership.  The  existence  of  such  firm  was  not  made  known  to  any  one,  no 
debts  were  ever  contracted  upon  its  credit,  and  if  it  is  to  be  used  now  to  de- 
stroy an  assignment  made  for  the  benefit  of  the  creditors  of  the  person  who 
lias  made  himatlf  individually  liable  for  all  debts  contracted  for  the  benefit  of 
such  supposed  partnership  by  one  who  now  alleges  that  he  sold  goods  to  said 
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firm,  but  without  knowledge  of  its  existence,  and  gave  credit  alone  to  Scherer 
for  the  goods  so  sold,  he  ought  to  make  a  very  clear  case  before  calling  upon 
a  court  to  set  aside  an  assignment  made  by  the  person  to  whom  all  persons 
dealing  with  the  supposed  firm  gave  credit  in  complete  ignorance  of  its  exist- 
ence. After  a  careful  examination  of  all  the  evidence  found  in  the  record  we 
think  the  finding  of  the  learned  circuit  judge,  that  tiiere  was  an  existing  part- 
nei-ship  between  said  Scherer  and  Stephens  at  and  before  the  date  of  the  as- 
signment, is  not  sustained  by  the  evidence.  Both  Scherer  and  Stephens  swear 
positively  that  no  partnership  existed  between  them;  and  tliere  are  but  two 
things  connected  with  their  transactions  which  tended  to  prove  such  partner- 
ship: FLrsty  the  entries  made  by  Stephens  in  the  books  kept  by  him  for 
Scherer;  and,  second,  the  fact  that  the  sign  upon  the  store  wiiere  the  business 
was  done,  and  the  name  in  which  it  was  done,  was  **  Scherer  &  Co."  Scherer 
explains  why  he  adopted  the  style  of  "Scherer  &  Co."  in  carrying  on  this 
business,  and  there  is,  certainly,  nothing  improbable  in  his  reasons  given  for 
using  that  name.  All  the  facts  previous  to  the  Jissignment  tend  strongly  to 
corroborate  his  statement  that  the  "&  Co."  was  not  intended  to  represent  any 
partner  in  the  business.  All  the  evidence  shows  that  those  dealing  with 
*•  Scherer  &  Co.,"  and  who  sold  goods  to  "Scherer  &  Co.,*'  supposed  they  were 
selling  to  Scherer  alone,  and  either  took  his  individual  notes  for  the  goo:ls  so 
sold  or  gave  credit  to  him  alone.  The  fact  of  the  use  of  the  style  '*  Scherer 
&  Co."  has  misled  no  one;  and,  so  far  as  we  can  see  from  this  record,  all  per- 
sons treating  with  Scherer  &  Co.  supposed  it  meant  Scherer  alone,  and  not 
Scherer  and  some  one  as  his  partner. 

We  think  the  evidence  of  the  use  of  the  name  is  fully  anti  clearly  explained, 
and  has  misled  no  one  to  his  prejudice,  and  should  therefore  have  no  weight 
in  proving  the  existence  of  a  partnership.  But  it  is  said  that  the  entries  in 
the  books  of  Scherer  by  Stephens  clearly  establish  the  partnership.  Upon 
this  point  Scherer  testifies  positively  that  he  never  saw  such  entries  or  heard 
that  such  entries  had  been  made  in  his  books  until  about  a  week  before  the 
trial.  Stei)hens  does  not  contradict  him  in  this  respect,  and  testifies  himself 
that  he  had  no  authority  to  make  any  entry  in  the  books  Indicating  that  he 
was  a  partner  in  the  business.  The  entry  relied  on  was  not  signed  by  either 
of  the  parties,  but  was  in  the  handwriting  of  Stephens.  The  fact  that  the  en- 
try relied  on  was  not  signed  by  either  party  is  corroborative  of  the  testimony 
of  Scherer,  that  he  did  not  authorize  it  to  be  made  or  know  of  its  existence. 
Had  there  been  an  agreement  in  fact  that  they  should  be  partners  in  the  busi- 
ness, it  is  quite  probable  that  such  entry  would  be  signed  by  both  parties,  or 
that  it  would  be  signed  by  the  party  who  did  not  make  the  same  in  his  own 
handwriting.  If  the  entry  wfis  made  without  the  knowledge  or  assent  of 
Scherer,  it  is  unnecessary  to  cite  authorities  that  such  unauthorized  entry  by 
Stepliens  would  not  be  proof  of  partnership  which  would  have  the  slightest 
effect  upon  Sclierer  so  far  as  he  was  concerned.  It  might  tend  to  prove,  as 
against  Stephens,  that  he  wjis  a  partner  of  Scherer,  but  it  would  not  have  tho 
slightest  tendency  as  against  Scherer  to  prove  him  a  partner  of  Stephens. 
The  lon^  list  of  authorities  cited  by  the  learned  counsel  for  the  appellant,  on 
pages  12  and  13  of  their  brief,  is  conclusive  upon  this  point. 

We  think  the  evidence  fails  to  show  that  Scherer  and  Stephens  were  partr 
ners  in  business  during  the  time  the  business  was  carried  on  in  the  name  of 
"Scherer  &  Co.,"  and  consequently  there  is  no  evidence  to  establish  any  fraud 
in  the  claim  of  Stephens  against  Scherer  for  the  amount  of  which  he  is  a 
preferred  creditor.  There  is  nothing  in  the  evidence  which  shows  that  there 
was  any  intent  on  the  part  of  Scherer  to  defraud  his  creditors  by  making  the 
assignment  of  his  property  to  Guy,  tlie  appellant  in  this  case;  and  for  that 
reiison  the  garnishee  should  have  had  judgment  in  his  favor  in  the  court  below. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  enter  judgment  in  favor  of  the  garnishee. 
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Bedard  and  others  v.  IBonville. 
Filed  March  13, 1883. 

By  a  written  conlract  plaintiffs  agreed  to  Aiiish  two  atorea  ia  a  certain  manner,  "and  alsio  to  finish 
fkefr^ntpurr  oftfu  batementt  with  the  fltalrwny  goiiifi;  np  to  the  second  story,  and  also  the  outside  two 
rortileeA,*'  etc.  In  an  action  to  recover  for  extra  work  done  on  the  inside  of  the  front  baseme.it  vrall, 
it  is  held  that  the  Inngnage  of  the  contract  is  so  vague  and  ambiguons  that  extrinsic  evidence  was  ad- 
mis<ible  to  aid  in  its  coustraction,  and  that  upon  such  evidence  it  shonid  have  been  submitted  to  the 
jDry  to  determine  whetlier  the  work  in  question  was  covered  by  the  contract  or  not  Unaided  by  ex- 
trinsic evidence  this  court  IS  of  the  opinion  that  "the  front  part  ot  tha  b»sement"  means  not  merely 
ibe  czternul front,  bat  both  sides  or  the  front  basement  waIl.~[STATi:  Rxp. 

Appeal  from  circuit  court,  Chippewa  county. 

Bingham  &  Pierce^  for  respondents,  Felix  Bedard  et  al.  Arthur  Oough, 
for  appellant,  Frank  Bonville. 

TATL.OR,  J.  This  action  is  brought  to  recover  a  balance  claimed  to  be  due 
the  respondents  for  work  and  labor  performed  by  them  for.  the  appellant  at 
his  rec^uest,  etc.  The  case  was  first  tried  in  the  municipal  court,  and  from 
tlial  court  the  case  was  appealed  to  the  circuit  court  of  Chippewa  county,  in 
which  latter  court  the  case  was  tried  by  a  jury  and  a  verdict  rendered  in  favor 
of  the  respondents  for  the  sum  of  :$85.  From  the  judgment  rendered  on  such 
verdict  the  defendant  appealed  to  this  court.  One  of  the  questions  which 
arose  on  the  trial  of  the  action  depended  upon  the  construction  of  a  writen 
contract  between  the  parties,  which  was  introduced  in  evidence  on  the  trial. 
The  respondents  claimed  that  there  Wcis  $50  due  to  them  for  the  work  done 
under  the  contract,  and  $38.50  for  work  done  not  covered  by  the  contract,  and 
which  they  called  extra  work.  The  respondents'  evidence  as  to  this  extra 
work  was  as  follows:  The  respondent  Bedard  testified:  "After  we  had  com- 
menced building  the  counter,  Bonville  told  me  to  make  it  six  or  seven  feet 
longer.  I  told  him  our  lumber  was  cut  and  counter  almost  made;  if  I  made 
it  longer  I  wanted  pay  for  it.  He  said  he  would  pay  for  it.  It  was  worth 
$10  to  make  it  six  or  seven  feet  longer.  Bonville  directed  first  how  to  make 
it  and  then  had  me  change  it.  We  did  extra  work  on  the  inside  of  the  front 
of  the  basement.  We  furnished  the  window-casings,  and  paneled  and  c^ised 
inside  the  basement,  and  paneled  in  the  skylight.  Bonville  told  us  to  do  it. 
lie  said,  •  I  don't  know  how  I  shall  do  that ;  I  have  no  men.'  I  said,  *  My  job 
is  done.'  Bonville  said,  *  Your  job  is  done;  go  and  finish  it  and  I  will  pay  for  it.' 
We  finislied  it  and  furnished  the  materials.  It  was  worth  $25.  I  considered 
ing  job  done  when  the  door  was  up,  the  windows  in  the  frames,  and  Siish  in 
the  front." 

.Another  witness  ^r  the  respondents  testified:  "I  was  helping  Bedard  hang 
doors  when  Bonville  came  in  and  said,  *he  wished  the  basements  were  ready; 
they  were  rented  and  parties  wanted  the  rooms  very  bad.'  Bedard  said  to 
him,  •  I  have  done  all  I  agreed  to  do,  Mr.  Bonville.'  Bonville  said, '  Well,  go  on 
and  fix  it  and  I  will  settle  with  you.  I  will  fix  it ;  go  on  and  do  the  work  and 
I  will  fix  it  with  you.'  I  helped  work  in  the  basement.  I  did  the  extra  cas- 
ing. We  did  extra  work  casing  the  doors  and  putting  on  wainscoting  and 
uprights  to  be  lathed  on ;  put  casing  on  the  doors  and  windows ;  extended  the 
jambs,  cased  around  the  alcoves,  put  in  window-sills,  and  tui*ned  the  stairs; 
what  we  done  was  worth  $20."  Upon  the  question  of  Bonville's  promise  to 
pay  for  this  work,  or  extra  work,  he  testified,  speaking  of  what  Bedard  said 
aiM>ut  it:  "Perhaps  he  did  say  that  he  had  finished  his  work;  I  don't  recollect. 
I  told  him  to  go  on,  and,  if  it  did  not  belong  to  him,  I  would  pay  for  it.  I  got 
all  the  work  in  the  basement  done  myself,  except  a  part  of  the  front."  The 
following  is  a  copy  of  the  written  contract  between  the  parties: 

*•  Articles  of  agreement  made  this  eighth  day  of  August,  18S1,  between  Frank 
Bonville,  of  Chippewa  Falls,  Chippewa  county,  state  of  Wisconsin,  party  of 
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the  first  pjirt,  anil  P.  Cartier  and  F.  Bedard,  of  the  same  place,  parties  of  tho 
second  part:  Witnesseth,  that  the  said  parties  of  the  second  part  agree  to  lin- 
isti,  in  the  same  style  and  same  material,  both  of  the  stores  being  built  on  lot 
8,  block  21,  as  the  one  store  now  occupied  by  Chapman  &  Co.,  the  lirst  floor 
being  laid  with  hard  lumber  inside  and  outside  the  counters,  and  also  toflnlsk 
thti  front  part  of  the  basement^  with  the  stairway  going  up  to  t?iesecoiul  story, 
and  also  the  outside  two  cornices  in  front  of  the  store,  in  same  style  of  Brown- 
Fletcher  block. 

'*  In  consideration  of  the  above  agreements  the  party  of  the  first  part  agrees 
to  jiay  the  parties  of  the  second  part  the  sum  of  jil,200,  to  be  paid  as  fast  as 
the  work  is  performed  by  parties  of  the  second  part. 

''It  is  further  agreed  that  the  parties  of  the  second  part  are  to  tlnish  said 
work  in  five  weeks  after  the  plastering  of  the  said  work  on  tirst  store  is 
done." 

The  learned  circuit  judge,  instead  of  submitting  the  question  of  the  right 
of  the  respondents  to  recover  for  this  work  as  extra  work  not  covered  by  the 
contract,  upon  the  theory  that  there  was  a  dispute  about  it  between  the  par- 
ties,  and  that  tlie  defendant  made  an  unqualified  promise  to  pay  for  the  work 
as  extra  work  if  the  plaintiffs  would  go  on  and  do  it,  instructed  the  jury 
as  a  matter  of  law  this  work  on  the  inside  of  the  front  part  of  the  biisement 
wjis  not  covered  by  the  terms  of  the  contract,  and  that  the  respondents  were 
entitled  to  extra  pay  for  doing  the  same.  The  learned  judge,  in  instructing 
the  jury,  said ''  that  the  provision  of  the  contract  which  provides  in  addition  to 
finishing  the  store,  which  was  conceded  on  all  hands  to  refer  to  the  store- 
room, '  that  he  should  finish  the  front  part  of  the  basement,'  I  determine,  a& 
a  matter  of  construction,  deeming  that  it  devolves  upon  me  to  determine  it 
one  way  or  tlie  other,  that  it  meant  the  external  front  or  outside  of  the  biise- 
inent,  and  under  that  construction  whatever  work  was  done  inside  did  not 
belong  to  the  proper  outside  external  front  of  the  basement,  and  would  be 
extra  work."  This  instruction  was  excepted  to  by  the  counsel  for  the  appel- 
lant and  is  alleged  as  error.  On  the  trial  the  appellant  offered  to  prove  by  a 
witness,  who  was  an  architect  and  familiar  with  the  business  of  building  and 
contracts  relating  to  that  subject,  that  the  work  done  by  the  resjwndents  on 
the  inside  of  the  front  part  of  the  bjtsement  was  covered  by  the  terms  of  the 
contract.  This  evidence  was  objected  to  by  the  respondents  and  excluded  by 
the  court,  to  which  ruling  of  the  court  the  appellant  duly  excepted. 

The  exception  to  the  instruction  of  the  learned  circuit  judge  construing  the 
contract,  and  the  exception  to  the  rejection  of  the  evidence  offerevl  as  above 
set  forth,  are  assigned  as  eiTors  upon  this  appeal,  and  are  relied  upon  as  causes 
for  reversing  the  judgment. 

If  we  were  called  upon  to  construe  that  part  of  the  contract  which  requires 
the  respondents  **  to  finish  the  front  part  of  the  basemen\,"  we  should  be  in- 
clined to  give  the  language  used  a  different  construction  from  that  given  by 
the  learned  circuit  judge.  We  do  not  think  that  the  words  "  front  part "  nec- 
essarily mean  the  *'  external  front  part,"  as  was  held  by  the.  learned  judge. 
The  "  front  part "  might  well  include  both  sides  of  the  front  wall  of  the  build- 
ing, and  when  the  respondents,  who  are  carpenters,  agreed  to  furnish  the  ma- 
terials and  do  the  work  necessary  to  finish  the  "  front  part,"  so  for  as  the  car- 
penter's work  is  conceiTied,  it  does  not  seem  to  us  to  be  unreasonable  to  hold 
that  they  are  to  do  all  the  necessary  work  on  both  sides  of  the  front 'wall,  at 
least,  so  as  to  put  it  in  a  condition  for  the  lathing  and  plastering,  and  that  is 
all  that,  as  we  underatand  the  evidence,  the  respondents  did  in  this  case.  But 
as  it  is  evident  that  men  unskilled  in  matters  of  this  kind  would  differ  as  to 
the  construction  of  the  terms  used  in  the  contract,  it  is  clear  that  they  are  in 
themselves  ambiguous  and  uncertain,  and  in  a  limited  sense  terms  of  art,  and 
that  their  meaning  may  in  such  cases  be  explained  by  the  evidence  of  wit- 
nesses skilled  in  the  mattei's  to  which  they  relate.    We  think  the  terms  of 
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the  contract  are  so  ambiguous  that  extrinsic  evidence  may  be  resorted  to  for 
the  pur{K):ie  of  giving  a  proper  construction  Lo  them.  Such  evidence  was 
iieid  admissible  by  this  court  in  the  following  cases:  (Jonsoii  v.  Madigan. 
l')  Wis.  144;  Prentiss  v.  Brewer,  17  Wis.  i'vMS;  Rorkwefl  v.  Iiut.  Co.  21  Wis. 
•'4S:  Lyman  v.  Bafx'ock,  ^0  Wis.  508;  Monitor  Iron  Works  v.  Kttckam,  A\ 
Wis.  126-1'U.  Fn  the  last  case  it  was  held  that  the  works  •'  connected  with 
stejun  on,**  in  a  contract  for  furnishing  and  setting  up  a  steam-engini*.  were 
oriiiight  be  words  of  technical  meaning,  and  that  an  expert  might  testify  as 
to  their  meaning  as  used  in  such  contract.  So  the  language  above  quoted  in 
the  contract  in  this  case  is  certainly  ambiguous,  and  may,  to  a  certain  extent, 
W  considered  words  of  technical  meaning,  and  are  therefore  subject  to  ex- 
planation by  extrinsic  evidence  of  all  the  circumstances  attending  the  making 
"f  ilie  contract,  and  also  by  the  evidence  of  exjHjrts  familiar  with  contracts  of 
tliat  nature.  Whart.  p:vidence,  (2d  Ed.)  §  972;  Colyer  v.  Collins,  17  Abb. 
i*r.  4«7. 

it  is  probable  that  the  question  asked  the  witness  was  objectionable  as  to 
:ts  funn.  The  question  should  have  calleil  for  tlie  meaning  of  the  language 
used  in  the  contract  as  understood  by  those  engageil  in  the  business  of  build- 
inj<,  and  it  should  have  been  left  to  the  jury  to  say  wlieth^r  the  work  done  was 
njvered  by  the  contract  as  so  explained.  We  think  the  language  used  in  this 
'ontract  is  vague  and  general,  and  may  have  divers  meanings.  Its  construc- 
tion comes,  therefore,  within  the  rule  laid  down  by  this  court,  in  the  very  able 
and  satisfactory  opinion  of  ('hief  Justice  Dixox,  in  the  case  of  Uanson  v.  Mad- 
>[nn,  15  Wis.  144,  154,  155.  l-pon  the  whole  evidence,  the  jury,  and  not  the 
'iMirt,  are  to  tind  what  the  real  meaning  of  the  contract  was.  In  the  absence 
of  any  s.ich  parol  evidence,  it  would  probably  be  the  duty  of  the  court  to  de- 
tenu ine  for  itself  what  construction  it  should  receive;  and  in  such  case  as 
now  advised  this  court  is  of  the  opinion  that  the  learned  circuit  judge  gave 
t<Ni  strict  an  interpretation  in  limiting  their  meaning  to  the  external  front  of 
the  basement.  We  hold  that  the  circuit  judge  erred  in  excluding  the  evidence 
of  the  architect  offered  by  the  appellant  to  explain  the  meaning  of  the  Ian- 
;;nas:e  used  in  the  contract,  and  also  in  his  construction  of  the  contract,  un- 
aule«i  by  any  extrinsic  evidence  Jis  to  its  meaning.  As  the  judgment  must  be 
reversed  for  these  errors,  it  becomes  unnecessary  to  pass  upon  the  other  ques- 
tions discussed  by  the  learned  counsel  for  the  appellant. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Maier  tJ.  Davis  and  others. 
Filed  March  l:^,  1S83. 

I.  Where  the  Jory  were  directed  by  the  trial  jiidi^e  to  And  a  particolar  fact,  If  there  was  any  evl- 
ier.ce  to  rapport  aach  flndiaK.  it  will  not  be  disturbed  by  thin  court  for  the  purpose  of  ttutmining  the 
j  "'lenient, 

i.  If  one  Rtrea  a  moi-tznce  of  chntteln  belonging  to  another,  the  oral  connent  to  or  ratiticatlon  of  such 
mofiMge  by  the  owner  cannot  afl'ect  the  rights  of  one  subsequently  taking  a  murtfcage  of  the  same 
riLitieis  f rooi  the  owner  without  notice  of  such  ratlHcntion.— [Statk  Hkp. 

Apj)eal  from  circuit  court,  Buffalo  county. 

yi^'jifett  de  TtalU  for  respondent,  Xicholas  Maier.  E,  C,  Iligbtt,  for  appellants, 
TIjomius  Davis  and  othere. 

Orton,  J.  This  is  an  action  of  replevin  for  certain  wheat  then  being 
threshed,  and  the  plaintiff  relies  for  title  to  the  property  upon  a  chattel  mort- 
Kasfe  executed  to  him  by  one  Michael  Feniling,  dated  the  thirteenth  day  and 
liled  the  sixteenth  day  of  April,  1878,  for  the  same  wheat,  then  a  growing 
cn)p  on  the  land  of  Anna  Maria  Feniling  his  wife,  which  lanil  was  her  sepa- 
rate property,  and  at  that  time  was  occupied  and  cultivated  by  the  family. 
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The  defendants  had  taken  the  wheat,  and  attempt  to  justify  such  taking,  by 
virtue  of  two  chattel  mortgages  upon  such  growing  crop, — the  first,  executed 
by  the  said  Michael  and  Anna  Maria,  his  wile,  to  one  Andrew  Caskel,  on  the 
sixt^ieuth  day  and  filed  on  the  twentieth  day  of  April,  1878,  and  assigned  to 
the  defendants  Fugina  Bros.  &  Fertig;  and  the  other,  executed  by  the  said 
Michitel  and  Anna  Maria,  his  wife,  to  the  said  defendants,  on  the  nineteenth 
day  of  April  and  filed  on  the  twentieth  day  of  April,  1878. 

There  was  no  contention  that  the  mortgage  to  the  plaintiff  had  not  prior- 
ity, both  in  date  and  filing,  over  the  two  mortgages  relied  upon  by  the  defend- 
ants. With  other  findings  in  the  special  verdict  of  the  jury,  the  circuit  court 
directed  the  jury  to  find  that  at  the  time  the  plaintiff's  mortgage  was  given 
this  growing  crop  of  wheat  belonged  to  and  was  the  separate  property  of 
Anna  Maria,  the  wife,  and  was  not  the  property  of  Michael,  the  "mortgagor. 
This  finding  was  excepted  to  by  the  respondent,  and  he  now  seeks  to  make 
such  exception  available  if  necessary  in  support  of  his  judgment  by  contend- 
ing that  such  finding  was  not  supported  by  the  evidence.  If  there  was  any  ' 
evidence  to  support  this  finding,  then  this  court  would  not  be  warranted  ili 
finding  otherwise,  any  more  than  if  it  had  b^n  the  voluntary  verdict  of  the 
jury,  because  we  cannot  say  how  the  jury  might  have  found  upon  tliis  ques- 
tion. Hut  assuming  that  they  would  have  found  that  the  property  belongetl 
to  Anna  Maria,  the  wife,  as  they  might  have  properly  done,  if  there  was  any 
evidence  to  warrant  it,  then  such  finding  could  not  be  disturbed.  To  render 
this  exception  available  to  the  respondent  it  must  therefore  appear  that  there 
was  no  evidence  whatever  to  support  the  finding. 

Instead  of  being  able  to  say  that  there  was  no  such  evidence,  we  can  scarcely 
say  that  there  was  any  evidence  that  the  property  belonged  to  Michael,  the 
husband.  Growing  crops  are  a  part  of  the  land  and  belong  to  the  owner  of 
the  soil  as  much  as  any  other  part  of  the  freehold,  as  a  general  rule,  and  there 
must  be  some  proper  and  valid  agreement  between  the  owner  of  the  land  and 
some  third  person  to  defeat  such  ownership.  Wescott  v.  Delano,  20  Wis.  514. 
There  was  no  evidence  of  any  such  agreement,  and  there  were  no  facts  an<l 
circumstances  from  which  such  an  agreement  could  be  inferred  in  this  case. 
The  husband,  as  the  mortgagor  to  the  plaintiff,  may  have  represented  that  the 
crop  was  his  own  property  when  he  gave  the  mortgage,  and  probably  did  so; 
but  he  seems  to  have  insisted  at  the  time  that  the  consent  of  his  wife  to  the 
mortgage  should  be  obtained,  and  the  plaintiff  testifies  that  he  did  by  much 
persuasion  obtain  her  consent.  The  wife  persistently  refused  to  sign  the 
mortgage,  and  insisted  upon  her  ownership  of  the  property.  The  husband,  as 
a  witness  on  the  trial,  testified  that  the  property  belonged  to  the  wife,  and  the 
plaintiff  must  have  had  at  least  great  doubt  of  his  ownership  or  he  would  not 
have  trieii  with  so  much  pertinacity  to  obtain  either  the  signature  or  consent 
of  the  wife  to  the  mortgage.  We  think  the  circuit  court  very  properly  di- 
rected this  finding  of  the  jury. 

It  being,  then,  an  established  fact  in  the  case  that  the  growing  crop  was  the 
property  of  the  wife,  Anna  Maria,  and  not  the  property  of  Michael,  when  these 
mortgages  were  given,  and  Michael  had  no  right  to  mortgage  this  property  as 
his  own,  the  only  ground  upon  which  the  recovery  of  the  plaintiff  is  sought 
to  be  supported  is  that  after  Michael  Feniling  had  executed  this  mortgage 
upon  the  growing  crop  of  wheat  to  the  plaintiff,  Anna  Maria  Feniling,  the 
real  owner  of  the  property,  consented  to  the  mortgage  and  ratified  it.  It  can- 
not  be  claimed  that  she  consented  to  the  mortgage  and  ratified  it  as  her  own 
mortgage,  because  she  refused  to  sign  it  or  execute  it  as  her  own.  The  con- 
sent and  ratification  was  of  the  mortgage  of  Michael,  her  husband.  The  evi- 
dence of  her  ratification  of  the  mortgage  was  objected  to  by  the  defendants, 
when  sought  to  be  introduced,  as  not  affecting  their  rights  as  subsequent 
mortgagees  of  the  property,  and  as  first  mortgagees  of  the  real  owner,  Anna 
Maria.  "  The  circuit  court  overruled  the  objection  and  admitted  evidence 
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tending  to  show  such  Bubse<|uent  ratification,  and  instructed  the  jury  sub- 
stantially thsit  if  she  did  so  consent  to  and  ratify  the  mortgage  *'she  is 
estopped,  so  far  as  she  is  concerned,"  from  claiming  that  lier  husband  hud 
no  right  to  mortgage  the  crop.  This  instruction  may  have  been  correct  to 
tills  extent,  but  the  circuit  court  rendered  judgment  against  the  defend- 
ants by  reason  of  the  finding  of  the  jury  tliat  Anna  Maria  did  consent  to 
iind  ratify  the  mortgage  after  its  execution  by  Michael,  which  was  virtually 
holding  and  ruling  that  not  only  was  Anna  Maiia  estopped,  ''so  far  as  she 
was  concerned,"  from  claiming  that  her  husband  had  no  right  to  mortgage 
thtf  crop,  but  that  the  defendants,  as  subsequent  mortgagees,  were  also 
HstopiHHi  from  so  claiming.  This  finding  was  excepted  to  by  the  defendants, 
and  a  motion  for  a  new  trial  was  overruled. 

it  is  too  plain  for  much  question  or  elaboration  that  the  defendants,  as 
subsequent  mortgagees  from  the  real  owner  of  the  properiy,  are  not  affected 
by  such  a  ratilication.  This  mortgage,  so  far  as  they  are  concerned,  was 
the  mortgage  of  Michael  Feniling  alone,  and  not  the  mortgage  of  Anna 
Maria.  It  was  filed  as  the  mortgage  of  Michael,  alone.  This  bare  state- 
ment would  seem  to  be  sufiicient  to  show  that  the  plaintiff  has  no  mort- 
gage rights  hostile  to  the  mortgage  rights  of  the  defendants.  A  sub- 
iM^uent  ratification  or  consent  of  Anna  Maria,  reduced  to  writing  and  signed 
hv  her,  and  niiide  tantamount  to  her  execution  of  the  mortgage,  and  duly  filed 
wit!)  the  mortgage,  might  be  notice  to  them ;  but  how  can  it  be  contended  that 
mere  oral  consent  or  ratification,  without  any  change  of  the  mortgage  itself  or 
its  tiling,  can  aflfect  their  rights.  The  husband,  Michael,  did  not  own  the 
property,  and  tlierefore  his  mortgage  conveyed  nothing.  The  wife  subse- 
quently mortgaged  the  crop,  whi(!h  was  her  property,  to  the  defendants  as  her 
tirst  and  only  mortgage.  If  the  defendants  hud  notice  of  such  ratification,  it 
cinild  hardly  alfect  their  niortgiige  interests,  and  much  less  can  their  rights  be 
altectetl  by  such  a  verbal  ratilication  without  notice,  and  it  is  not  pretended 
that  they  had  any  notice  of  it.  The  statute  is  peremptory.  ''No  mortgage  of 
l^iersonal  property  if/iall  be  talid,  as  against  any  other  |)erson  than  the  parties 
thereto,  unless,"  etc.  The  conditions  of  its  validity  as  to  such  other  pei*son.s 
are  (1)  possession  by  the  mortgagee;  (2)  the  filing  of  the  mortgage  or  a  copy 
<»f  it.    Neither  of  these  conditions  were  complied  with. 

This  statute  has  been  enforced  to  its  fullest  extent  by  numerous  decisions 
of  tills  court.  Cotton  v.  Marshy  3  Wis.  221 ;  Dofialdson  v.  Johnsojh  2  Ch<and. 
lt>J;  yfnCfjurt  V.  Metjers,  8  AVis.  23t);  Newman  v.  Ty meson,  12  Wis.  448;  S. 
<■.  I'i  Wis.  172:  Case  v.  Jewett,  Id.  498;  Menzies  v.  Dodd,  19  Wis.  343;  Sinffle 
y.PhdpH^  20  Wis.  398;  Ilarrinidon  v.  Britten,  23  Wis.  541;  Morrow  v.  Reed, 
•^'^  Wis.  81 ;  Scott  v.  Webster,  50  AVis.  CO ;  f  S,  C.  6  N.  W.  Rep.  53 ;  J  Application  of 
Murphy, etc.^  51  Wis.  523 ;  [S.  C.  8  X.  W.  Kep.  419.J  The  question  here  involved 
Was  subtantially  decide<i  in  Single  v.  PheljySy  supra.  In  that  case  there  was  an 
understanding  between  the  parties  that  certain  after- acquired  property  should 
••e  euihraced  in  the  mortgage,  and  the  question  was  whether  such  an  under- 
^tanding  of  the  parties  could  affect  the  rights  of  subsequent  purchasers  of 
sucli  proiHjrty.  The  mortgage  for  the  property  in  esse  was  duly  filed.  The 
l.ingujige  of  the  opinion  and  the  principle  established  are  emphatically  ap- 
I'r'priale  to  this  case.  Speaking  of  the  mortgagee.  Chief  Justice  Dixon  says: 
"He  has  no  mortgage  on  tile,  and  both  the  conditions  upon  which  his  riglits 
iiei)end  by  statute,  as  against  the  purcha.ser,  are  wholly  wanting.  The  trans- 
it on  may  have  been  ratified  by  the  mortgagors  after  they  acquired  the 
l-rnpt^rty  and  before  the  sale,  so  as  to  make  the  transfer  good  as  against  them; 
5>«it  that  does  not  change  the  terms  of  the  instrument  on  file,  or  transform  it 
into  a  valid  mortgage  on  its  face.  It  speaks  the  same  language  still,  and  in- 
forms the  purchaser,  not  that  the  intended  mortj^agee  has  a  lien  or  interest, 
hilt  that  he  lias  none.  It  was  by  its  terms  no  more  a  mortgage  after  the  act 
of  ratification  by  the  mortgagor  than  it  was  before.    ♦    ♦    *    And  knowl- 
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edge  in  the  purchaser  of  the  existence  of  a  mortgage  which  has  not  been  duly 
filed,  will  not  preclude  him  from  availing  himself  of  the  objection."  To  this 
principle  are  cited  Farmers'  L.  &  T,  Co.  v.  Htndrickson,  25  J3arb.  484;  Ely  v. 
Car  Illy,  19  N.  V.  496;  and  the  learned  counsel  of  the  appelUiuts  cite  other  au- 
thorities in  his  brief,  but  the  principle  is  so  obvious  and  has  such  reasonable 
application  to  such  a  case  as  this,  further  citation  of  authority  is  unnecessary. 

All  the  findings  of  fact  in  the  verdict  of  the  jury,  besides  their  own  finding 
of  subsequent  ratification,  are  favorable  to  a  recovery  by  the  defendants.  The 
circuit  court,  therefore,  erred  (1)  in  admitting  evidence  of  this  subsequent  rat- 
ification of  the  plaintiff's  mortgage  by  Anna  Maria  Feniling;  and  (2)  in  ren- 
dering judgment  in  favor  of  the  plaintiff  on  the  finding  by  the  jury  that  such 
ratification  was  made. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial  therein. 


BllICKWELL   V,  HaMBLE. 

Filed  March  13,  1883. 

1.  Under  the  charter  of  the  city  of  Portage  the  street  commlseloner  may,  wlthoot  the  action  of  the 
common  council,  repair  a  street  by  removing  the  aarface  earth  fh>m  the  higher  ground  therein  and 
filling  up  tlie  low  places,  boles,  and  ponds  therein,  and  leveling  tbe  street  and  rounding  it  ap  so  that 
water  would  run  off  at  the  sides,  although  the  street  is  thereby  cnt  down  in  some  places  as  mnch  as  a 
loot. 

%  The  precise  limit  of  the  general  powers  conferred  upon  the  sti'eet  commissioner  by  sach  charter, 
to  proceed  without  previous  action  by  the  common  council,  munt  be  determined  In  each  case  from 
the  character  and  miignitude  of  the  work  to  be  done.  — [Static  R£f. 

Appeal  from  circuit  court,  Columbia  county. 

(/../.  Cox  and  John  Brickwell,  for  appellant,  John  Brick  well.  Curtis  d- 
Curti%  for  respondent,  Vincent  llamele. 

OitTON,  J.  This  action  is  to  recover  damages  done  to  the  premises  of  the 
plaintiflC  by  the  defendant  in  excavating  and  removing  the  earth  of  the  street 
in  front  of  the  same.  The;  defendant  seeks  to  justify  such  excavation  and  re- 
moval on  the  ground  that  it  was  done  by  him  as  street  commissioner  of  tlie 
city  of  Portage  for  the  jiropor  repair  of  sucli  street.  It  was  in  evidence  that 
I  he  ground  of  the  street  in  front  of  the  plaintiff's  lot  was  higher  than  that 
north  of  it,  and  that  near  and  north  of  his  lot  the  street  was  very  low  and  un- 
even, with  holes  and  ponds  of  water,  and  generally  wet  and  muddy,  and  unlit 
for  travel,  and  that  the  center  of  the  street  was  the  lowest,  so  that  when  it 
rained  the  water  ran  off  there  instead  of  at  the  sides  of  the  street.  There  i-* 
no  question  but  that  tlie  street  was  in  very  bad  condition  and  greatly  needed 
repair. 

It  does  not  ap])ear  that  there  was  any  <]uestion  on  the  trial,  raised  by  the 
testimony  or  the  rulings  of  the  court,  whether  this  work  Wits  of  such  a  char- 
acter that  it  could  be  done  by  the  street  coniinissioner  without  any  iirtion  by 
the  coinnion  council  of  the  city.  By  the  instructions  to  the  jury  it  was  either 
taken  for  granted  that  it  eould  be  so  done,  or  tliis  question  w.'is  submitted  ti> 
the  jury  as  a  question  of  fjict.  One  part  of  the  charge  was:  *'The  duty  of  the 
street  commissioner  to  make  ordinary  improvements  in  the  streets,  if  he  did 
no  more,"  "in  no  manner  affects  the  rights  of  the  city;"  and  another:  " Now. 
the  real  question  in  this  ease  is  a  question  of  fact  for  you,  or  would  be  and  is. 
if  there  is  any  testimony  tending  to  show  that  tha  defendant  did  more  than 
was  necessary  for  the  proper  repairing  of  the  street."  It  is  difficult  to  say, 
from  the  charge,  whether  this  fact  was  taken  for  granted  or  left  to  the 
jury,  or  either,  for  the  jury  were  eharged  elsewhere  that  the  defendant  woul«i 
be  liable  if  he  did  more  than  was  reasonably  necessary  to-  repair  the  street: 
and  this  was  the  main  question  left  to  them.     We  must  assume  that  the  jury 
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found  that  the  defendant  did  not  do  more  'than  wiia  necessary  for  such  pur- 
pose, and  u|K)n  suflicient  evidence. 

iiut  the  main  and  important  question  is  first  raised  in  this  court  whether 
this  work  properly  came  witliin  the  general  powers  and  duties  of  tlie  street 
c-om missioned  or  required  the  action  of  tlie  common  council.  This  is  a  mixed 
question  of  law  and  fact;  but,  perhaps,  more  of  law  than  fact,  the  facts  being 
found.  It  was  treated  as  a  question  of  law  by  this  court  in  the  recent  case  of 
Wallich  V.  City  of  Manitowoc,  5  AVis.  Leg.  N.  179;  [S.  C.  14  X.  W.  Rep.  812.] 
The  question  in  that  case  was  whether  the  work  was  of  such  a  character  as 
to  require  a  petition  signed  by  resident  ijroperty  owners,  and  other  steps  to  be 
taken  to  authorize  the  board  of  aldermen  to  act  in  the  matter  under  the 
charter  of  the  city  as  a  gradiwj  of  the  street,  or  whether  it  might  be  done  by 
the  city  authorities  without  such  petition  and  preliminary  action  as  a  work  of 
fxirtial  repairs.  The  judgment  was  reversed  because  the  circuit  court  refused 
to  grant  a  nonsuit  in  the  case  on  the  ground  that  the  work  came  within  the 
designation  of  "common  repairs,'*  as  defined  by  the  charter,  and  that  no 
petition  was  required  or  other  formal  action.  It  is  difficult  to  say  that  this 
question  was  passed  upon  by  the  jury  or  the  court,  and  it  does  not  appear  that 
it  was  raised  by  counsel  on  the  trial. 

It  is,  certainly,  a  veiy  important  question,  when,  as  in  this  case,  the  work 
done  on  the  street  was  of  considerable  magnitude  and  expense,  whether  it  may 
be  done  within  the  judgment  and  discretion  of  the  street  commissioner  and 
by  his  order  alone,  or  requires  the  more  formal,  guarded,  juid  responsible 
action  of  the  common  council,  as  provided  in  the  charter  for  greater,  more 
important,  and  expensive  works  of  street  repair  and  improvement.  The  work 
done  by  the  street  commissioner  was  in  removing  the  surface  earth  from  the 
higher  ground  in  the  street  in  front  of  the  plaintiff's  lot,  and  filling  up  the 
low  places,  holes,  and  ponds  near  his  lot,  and  opposite  the  lot  or  lots  of  other 
owners,  and  in  leveling  the  street  and  rounding  it  up  so  that  the  water  would 
pass  off  at  the  side,  and  in  making  the  street  generally  passable.  In  doing 
this  work  the  street  in  front  of  the  plaintiff's  lot  was  cut  down,  perhaps,  on 
an  average  of  one  foot. 

The  charter  of  the  city  of  Portage,  found  in  chapter  122,  Laws  1876,  in  sub- 
chapter 6,  g  1,  provides  that "  the  common  council  shall  have  power  to  order 
and  contract  for  the  making,  grading,  repairing,  and  cleaning  streets,"  etc., 
•*and  direct  and  control  the  persons  employed  therein."  Section  8  provides 
that  **  the  general  powers  and  duties  of  the  street  commissioner  shall  be  the 
same  as  those  of  overseers  of  highways  in  towns,  except  as  otherwise  herein 
provided."  Section  10  requires  him  to  render  an  account  of  money,  colle^ited 
by  him,  showing  the  amount  expended,  and  specifying  the  work  for  which  it 
was  expended,  and  the  amount  of  labor  performed  in  payment  of  highway 
taxes,  and  when  performed.  Section  12  exempts  the  city"^  from  all  liability 
•*  for  any  services  ordered  to  be  performed  by  tlie  street  commissioner,  unless 
provision  is  made  for  paying  therefor  at  the  time  such  services  are  ordered,'* 

These  provisions  clearly  authorize  the  street  cd,mmissioner  to  order  consid- 
erable work  to  be  done  in  repairing  streets  and  alleys,  etc.,  and  to  employ  oth- 
«^rs  to  do  it  under  his  su]pervision,  and  to  pay  for  such  work  with  moneys  in 
his  hands  for  such  purposes,  without  any  action  of  the  common  council.  On 
the  other  hand,  there  may  be  repairs  of  such  magnitude  and  importance  as 
require  the  action  of  the  common  council,  and  the  work  to  be  let  by  contract 
to  the  lowest  bidder,  and  notice  to  be  given  to  the  owners  of  adjoining  lots, 
as  provided  in  the  charter. 

There  is  a  line  or  limit  somewhere,  which  must  be  found  in  the  very  char- 
acter of  the  work  of  repairs  and  improvement  of  streets  to  be  done,  beyond 
which  "  the  general  powera  and  duties  of  tlie  street  coinmis-'loner"  do  not  ex- 
tend, and  where^  the  power  and  duties  of  the  common  council  l)egin.  The 
charter  has  failed  to  draw  that  line  so  as  to  be  clearly  observable,  and  it  must, 
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therefore,  be  found,  in  any  given*  case,  bj  tlie  exercise  of  a  rejwjonable  jiulg- 
iiient,  and  when  so  found  as  tlie  dividing  line  between  tlie  most  important 
and  expensive  of  common  or  ordinary  repairs  and  the  least  important  of  ex- 
traordinary repairs,  tlie  former  being  within  the  powers  and  duties  of  the 
street  commissioner  and  the  latter  requiring  the  action  of  the  common  coun- 
cil, it  must  of  necessity  be  somewhat  arbitrary.  Again,  certain  repairs  of 
considerable  magnitude  and  involving  considerable  expense  may  be  of  sucli 
urgent  necessity  as  to  require  immediate  attention,  and  which  cannot  await 
tlie  formal  and  dilatory  action  of  the  common  council  in  giving  the  proper 
notices  and  in  letting  contracts.  ^Such  exigencies  and  emergencies  may 
somewhat  enlarge  the  powers  and  duties  of  tiie  street  commissioner  in  respect 
to  such  works  which  might  otherwise  be  properly  done  in  the  ■  more  formal 
manner  required  by  the  common  council.  Under  this  charter  the  question  is 
made  more  difficult  to  decide  because  certain  *<repairing"  must  be  done  by 
the  common  council. 

As  a  conclusion  of  the  whole  matter,  we  can  say,  w^ithout  question,  that  the 
work  of  repairs,  in  this  instance,  was  clearly  within  the  powers  and  duties  of 
the  street  commissioner,  although  it  must  be  admitted  very  near  the  limit  of 
his  authority,  and  did  not  require  tbe  action  of  the  common  council.  Tliis 
being  so,  the  exceptions  in  respect  to  evidence  relating  to  damages  need  not 
be  considered.  The  work  being  proper  to  be  done  by  the  defendant  a^  street 
commissioner,  his  right  to  remove  earth  from  the  street  in  front  of  the  plain- 
tiff's premises  to  other  parts  of  the  street,  if  necessary  for  such  repairs,  fol- 
lows as  of  course.  Such  a  right  in  the  overseer  of  a  highway  would  be  un- 
questionable, and  the  defendant's  right  in  said  office  is  made  tbe  same  by  the 
charter,  in  respect  to  repairs  within  his  authority.  But  the  real  question  has 
been  recently  decided  by  this  court  in  Huston  v.  City  of  Fort  Atkinson,  14: 
N.  W.  Rep.  444.    This  disposes  of  the  case  on  this  appeal. 

We  regret  the  necessity  of  considering  a  question  so  important,  which  was 
not  directly  raised  at  the  trial,  but  there  was  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence,  and  the  question  was  fully 
and  fairly  presented  in  the  briefs  of  the  counsel  on  both  sides,  and  its  decis- 
ion required.  In  all  other  respects  the  charge  of  the  court  vfas  full  and  fair, 
and,  although  somewhat  obscure  and  involved,  did  not,  probably,  mislead  the 
jury.  The  verdict  was  right,  and  there  was  no  error  in  the  record  which 
ought  to  reverse  the  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 


Collins  v.  Smith  and  another. 
Filed  March  13, 1883. 

1.  Under  section  2993,  Rer.  St.,  the  first  piiblicntlon  of  the  notice  of  the  sale  of  real  estate  upon  exe- 
cation  must  be  fall  six  weeks  (forty.two  days)  before  the  date  of  tlie  sale.  Where  the  flntt  pablica- 
tion  was  on  Jane  24th,  the  last  pabllcation  on  Jaly  29th,  and  the  sale  took  place  Angastad.  the  notice 
was  innafficient  and  the  sale  void. 

2.  When  the  plaintiif  in  the  Judgment  and  execation  parchases  at*an  ezecation  sale,  he  is  preanmed 
to  have  notice  of  all  defects  in  the  record  and  proceedings,  and  will  not  be  protected  as  a  bonajtdc 
purchaser  if  the  notice  of  the  sale  whs  insafficient.— [Statk  Rjsp. 

Appeal  from  circuit  court,  Outagamie  county. 

\V.  J.  Allen,  for  respondent,  A.  L.  Collins.  Jatnes  Freeman,  for  appellants, 
F,  H.  Smith  and  another. 

OuTON,  J.  This  is  an  appeal  from  the  order  of  the  circuit  court  overruling 
tlie  motion  of  tiie  defendants  to  set  aside  and  vacate  the  execution  and  the  sale 
thereon  of  both  tlie  personal  and  real  property. 

1.  The  only  objection  taken  to  the  execution  was  that  it  was  issued  by  Silas 
BuUard,  Esq.,  the  original  attorney  of  record  in  the  cause,  by  the  plaintiff 
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signing  his  name  thereto  without  his  authority.  The  plaintiff  states  in  his 
aflidavit  on  this  motion  tliat  he  had  general  authoiity  from  said  Bullard  to 
sign  bis  name  to  any  papers  in  the  case  wlien  necessary,  and  this  is  not  dis- 
puted by  said  Bullard  in  his  aflidavit.  lie  stjites  only  that  he  never  author- 
ized or  empowered  any  person  to  sign  his  name  to  said  execution.  He  denies 
the  special  authority  to  sign  this  execution,  but  does  not  deny  the  general  au- 
thority of  the  plaintiff  to  sign  his  name,  when  necessary,  to  any  papera  in  the 
case.     This  objection  is,  therefore,  not  sustained  by  the  fact. 

2.  The  objection  to  the  sale  of  the  personal  property  was  that  notices  thereof 
were  not  posted  as  the  law  required.  There  was  proof  on  the  motion  that 
the  notices  were  duly  and  properly  posted. 

3.  Another  objection  was  made  to  the  sale  of  the  personal  property  which 
also  applies  to  the  sale  of  the  real  estate,  that  it  was  not  sold  until  after  the 
sale  of  the  real  estate.  It  is  sufficient  to  say  as  to  this  objection  that  there 
was  no  proof  by  the  record  or  otherwise  that  the  personal  property  was  not 
first  sold. 

The  order,  therefore,  so  far  as  it  overrules  the  motion  to  set  aside  the  exe- 
cution and  the  sale  of  the  personal  property,  is  affirmed. 

4.  As  to  the  sale  of  the  real  estate  only  one  objection  need  be  considered, 
and  that  is,  the  insufficiency  of  the  publication  of  the  notice  of  sale,  as  the  sale 
was  for  that  reason  clearly  irregular  and  void.  The  first  publication  was  on 
the  twenty-fourth  day  of  June,  and  the  last  on  the  twenty-ninth  day  of  July, 
and  the  sale  took  place  on  the  second  day  of  August,  1881.  This  was  less 
than  six  full  weeks'  publication  before  the  sale,  as  the  statute  requires. 
Whatever  may  be  the  rule  in  the  state  of  New  York  and  elsewhere,  it  must 
be  regarded  as  settled  in  this  state,  by  the  decision  of  this  court,  that  the 
statute  requires  the  publication  to  be  for  the  full  six  successive  weeks  before 
the  s;ile,  and  that  six  weekly  publications  are  not  sufficient  unless  for  such 
full  time. 

In  Herrick  v.  Graves,  16  Wis.  157,  this  court  held,  sub  silentio^  that  the 
publication  of  notice  of  an  execution  sale,  when  the  first  publication  was  on 
ibe  ninth  (fay  of  June  and  the  last  on  the  twenty-first  day  of  July,  was  suffi- 
cient, because  the  notice  was  published  for  42  days,  casting  out  the  first  day  or 
the  la.st. 

The  statute  (section  2993,  Rev.  St.)  requires  the  publication  of  the  notice  of 
sale  of  real  estate  on  execution  to  be  made  "  six  weeks  successively,  once  in 
each  week  before  the  sale."  Section  3168,  Rev.  St.,  provides  that  notices  of 
Hale  or  foreclosure  shall  be  the  same  as  on  sales  of  real  estate  upon  execution, 
unless  otherwise  directed.  In  Kopmeier  v.  O'Neill  47  Wis.  593,  [S.  C.  3  N. 
W.  Rep.  365,]  on  a  judgment  of  foreclosure,  where  there  was  no  direction  as 
to  the  notice  different  from  that  of  the  statute,  it  was  held  that  the  publica- 
tion of  the  notice  of  sale,  if  the  first  publication  was  made  later  than  the  ninth 
day  of  November,  and  the  sale  was  on  the  twenty-first  day  of  December,  was 
insufficient,  and  that  the  statute  required  full  six  weeks'  publication  before 
the  day  of  sale.  This  decision  would  seem  to  be  authoritative  and  to  rule 
this  case.  The  language  of  section  87,  c.  15,  Rev.  St.  1849,  in  respect  to  no- 
tices of  tax  sales,  was  the  same  as  the  present  statute  as  to  execution  sales: 
'•Once  in  each  week  fc^r  four  successive  weeks."  ^ 

In  Eaton  v.  Lyman,  J^3  Wis.  24,  the  first  publication  of  the  notice  of  the 
tax  sale  was  made  on  the  thirteenth  day  of  March,  and  the  time  of  the  sale 
w^as  to  be  the  eighth  day  of  April,  1851.  It  was  held  insufficient  as  being  only 
26  days. 

The  rule  of  computation  of  time  of  the  publication  of  notice  of  judicial  sales 
of  real  estate  ought  to  be  harmonious  if  the  language  of  the  various  statutes 
will  allow  it,  and  if  this  were  a  new  question  we  should  not  hesitate  to  hold 
as  above;  but  it  is  sufficient  that  the  question  has  been  so  decided. 
T.15— 13  (no.  iv) 
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On  behalf  of  the  respondent  it  is  urged  that  this  insuflicieucy  of  publication 
of  the  notice  of  sale  does  not  render  the  sale  void  as  to  a  bonnflde  purchaser 
without  notice.  That  may  be  the  law.  But  in  this  case  the  plaint ItT  in  the 
judgment  and  execution  was  the  purchaser,  and  must  be  presumed  to  hjive 
notice  of  all  defects  in  the  record  and  proceedings  and  he  is  not  protected  by 
such  a  rule  as  a  bonaJUle  purchaser.  This  exception  to  the  rule  is  as  old  as  the 
common  law  of  executions,  and  the  decisions  of  courts  against  it  are  few  and 
certainly  not  well  considered.  3  Biicon,  Abr.  tit.  "Execution.**  Uoodyear  v. 
Juntie,  Yelv.  179;  Cortoitk  v.  mtate  Bank  of  III,  15  Wis.  289;  Jesstip  v. 
City  Bank  of  Racine,  Id.  604;  Corwith  v.  State  Bank^  18  Wis.  560;  HarriMOfi 
V.  Doe,  2  Biackf.  1;  Fill  v.  Brayer,  30  Ind.  332;  McLean  Co,  Bank  v.  Fla{fg, 
31  111.  290;  King  v.  Cushman,  41  111.  331;  Stevenson  v.  Davison,  1  Or.  19; 
Twogood  V.  Franklin,  27  Iowa,  239 ;  Jlayden  v.  Dunlap,  3  Bibb,  216.  Another 
reason  besides  notice  is  given  for  this  exception,  and  that  is,  that  the  plaintiff 
loses  nothing  except  by  delay.  We  are  not  aware  of  but  one  case  in  which  it 
is  held  that  the  plaintiff,  as  the  purchaser,  is  as  much  ^protected  against  in- 
sufficient publication  of  notice  of  the  sale  as  a  stranger  or  third  person,  and 
that  is  Wood  v.  Morehouse,  45  N.  Y.  368,  and  no  autliorities  are  cited  to  sus- 
tain the  decision.  It  follows  that  that  part  of  the  order  overruling  the  motion 
in  respect  to  the  sale  of  the  real  estate  is  reversed,  and  the  cause  is  remanded, 
with  direction  to  set  aside  and  vacate  the  sale  of  the  real  estate. 

Inasmuch  as  the  order  appealed  from  is  in  part  affirmed  and  in  part  re- 
versed, and  the  costs  are  in  tlie  discretion  of  this  court,  it  is  ordered  that  each 
party  pay  his  own  costs  on  the  appeal,  except  that  the  respondent  pay  the 
costs  of  the  clerk  of  this  court. 


MoLiMANS  t>.  City  of  Lancaster. 
Filed  March  13,  1883. 

1.  Tbe  (n>HntIng  oi  a  new  trial  Is  wltfain  the  discretion  of  the  trial  Jodge,  and  his  action  will  not  be 
reversed  unless  there  was  clearly  an  abase  of  sach  discretion. 

2.  The  uncertuinty  and  contradictory  charscter  of  tbe  evidence  are  safflcient  reasons  for  exerclsiug 
the  discretion  of  grunting  a  new  trial.— [Stats  Rep. 

Appeal  from  circuit  court,  Green  county. 

W.  E,  Carter  and  A,  R,  Bushnell,toT  appellant,  Christina  McLimans.  John 
G,  Clark,  Creorge  Clementson,  and  /.  T,  Mills,  for  respondent,  the  city  of  Lan- 
caster. 

Orton.  J.  This  action  was  brought  to  recover  damages  for  personal  in- 
juries to  the  plaintiff  by  reason  of  the  insufficiency  and  want  of  repair  of  a 
sidewalk  in  said  city.  The  cause  was  fully  tried  and  the  evidence  very  vo- 
luminous, and  the  plaintiff  recovered  a  verdict  of  82,000.  The  defendant  made 
a  motion  to  set  aside  the  verdict,  and  impliedly  to  grant  a  new  trial  in  the 
cause,  on  the  minutes,  on  the  grounds  that  the  court  erred  in  giving  certain 
instructions  to  the  jury,  in  rejecting  certain  instructions  asked  by  the  defend- 
ant, and  because  the  verdict  was  contrary  to  the  law  and  the  evidence,  and 
the  damages  excessive.  The  motion  was  granted  by  the  late  Judge  Conoki:. 
before  whom  the  cause  was  tried,  without  giving  any  reasons  tlierefor,  and 
before  the  bill  of  exceptions  was  agreed  upon  by  counsel.  Judge  Cokoer  died. 
In  the  certificate  of  the  counsel  on  both  sitffes,  that  the  bill  of  exceptions  con- 
tains all  the  evidence  given  on  the  trial,  it  is  stated  that  the  new  trial  w;is 
granted  upon  the  evidence,  and  not  for  any  error  in  the  instructions  to  tlie 
jury,  and  the  cause  was  argued  in  this  court  upon  the  mutual  concession  that 
the  new  trial  was  granted  because  the  verdict  was  against  the  evidence.  The 
'  question  as  even  thus  limited  is  a  very  broad  one,  and  requires  the  consider- 
ation of  the  whole  evidence,  as  we  do  not  and  cannot  know  what  part.  view, 
or  bearing  of  the  evidence  inttr.enced  the  mind  of  the  presiding  judge  to  grant 
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tlie  new  trial.  The  granting  a  new  trial  is  within  the  discretion  of  the  courts 
and  its  action  is  not  to  be  reviewed  or  reversed  unless  there  was  clearly  an 
abuse  of  such  discretion.  It  is  certainly  very  difficult,  if  not  impossible,  to 
determine  whether  such  discretion  was  abused  in  any  given  case,  without 
knowing  the  subject-matter  upon  which  it  was  exercised,  or  the  reasons  which 
governed  itB  exercise. 

The  judge  before  whom  the  cause  was  tried  heard  the  testimony,  observed 
the  appearance  and  bearing  of  the  witnesses  and  their  manner  of  testifying, 
and  was  much  better  qualified  to  pass  upon  the  credibility  and  weight  of  their 
testimony  tlian  this  court  can  be.  There  are  many  comparatively  trifling  ap- 
pearances and  incidents)  lights  and  shiidows,  which  are  not  preserved  in  the 
record,  which  may  well  have  affected  the  mind  of  the  judge  as  well  as  the  jury 
in  forming  opinions  of  tlie  weight  of  the  evidence,  the  character  and  credibil- 
ity of  the  witnesses,  and  of  the  very  right  and  justice  of  the  case.  These  con- 
siderations cannot  be  ignored  in  determining  whether  the  judge  exercised  a  rea- 
tonable  discretion  or  abused  his  discretion  in  granting  or  refusing  a  motion 
for  a  new  trial.  Being  in  utter  ignorance  of  the  considerations  which  operated 
upon  the  mind  of  the  learned,  impartial,  and  just  judge  before  whom  this  cause 
was  tried  in  granting  the  motion,  perhaps  we  ought  to  stop  here  and  not  pre- 
sume to  challenge  the  exercise  of  his  judicial  discretion,  and  to  look  through 
this  voluminous  mass  of  testimony  to  tind  grounds  for  holding  that  he  abused 
his  discretion.  The  abuse  of  his  discretion  must  appear  or  be  found  in  some 
way  before  we  can  disturb  his  ruling  upon  the  motion.  The  question  is  not 
wh'etlier,  from  the  limited  knowledge  of  the  testimony  and  its  weight  to  be 
obtained  from  this  cold,  impersonal,  and  lifeless  transcript  of  the  evidence, 
we  could  have  granted  a  new  trial  in  the  case;  but  it  is  rather  whether  the 
judge  who  had  many  more  and  far  more  reliable  facilities  for  exercising  a  rea- 
^nable  discretion  than  we  can  have,  abused  that  discretion.  The  dilliculty 
of  tlie  case  is  apparent.  But  we  have  been  asked  to  examine  the  evidence, 
and  from  that  examination  decide  the  question,  and  out  of  deference  to  the 
distinguished  counsel  we  have  endeavored  to  do  so.  If,  in  that  evidence,  ^ve 
find  any  reasonable  ground  for  exercising  the  discretion  of  granting  a  new 
trial  in  the  case,  or  if,  in  the  evidence,  we  find  any  reason  which  would  war- 
rant such  an  exercise  of  judicial  discretion,  then  the  order  should  be  affirmed. 
It  would  be  improper  and  might  prejudice  the  rights  of  the  parties  on 
another  trial  for  us  to  comment  to  any  extent  upon  the  testimony  or  its  effect, 
and  we  shall  refrain  from  doing  so.  On  carefully  residing  the  evidence,  we 
cannot  resist  the  impression  that  there  was  considerable  uncertainty  and  con- 
flict (1)  as  to  the  precise  location  and  character  of  the  defect  in  the  sidewalk 
which  occasioned  the  plaintiff's  injury;  and  (2)  as  to  the  extent,  permanence, 
and  consequences  of  that  injury. 

As  to  the  defect  in  the  sidewalk,  was  it  where  one  plank  was  entirely  gone, 
or  where  the  plank  was  broken  and  part  of  it  gone,  or  where  a  plank  was 
broken  near  the  middle  and  both  pieces  remained  ?  There  was  evidence  of 
each.  The  exact  place  should  be  ascertained  as  bearing  upon  the  question  of 
notice,  and  the  length  of  time  the  defect  had  existed. 

As  to  the  injury,  there  was  a  very  wide  disagreement  in  the  medical  evi- 
tlence,  and  according  to  some  of  the  medical  witnesses  the  injury  was  slight 
and  according  to  others  it  was  very  great,  and  the  damages  awarded  are  com- 
mensurate with  very  great  injury.  There  might  have  been  and  probal>ly 
was  something  in  the  health,  mental  condition,  character,  appearance,  or  man- 
ner of  testifying  of  some  of  these  medical  witnesses  which  may  have  affected 
the  weight  which  should  be  given  to  their  testimony,  and  which  induced  be- 
lief in  the  mind  of  the  learned  judge  that  the  injury  was  exaggerated  and 
the  damage  awarded  excessive. 

We  think,  in  view  of  the  uncertain  and  contradictory  character  of  the  evi- 
dence on  tliese  two  most  important  and  material  questions  in  issue,  the 
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learned  judge  mifi^ht  have  thought  it  safer  and  better  that  another  jury  pass 
upon  this  evidence,  or  as  it  might  be  modified  or  corroborated  by  more  or 
otlier  testimony,  in  order  to  more  certainly  secure  the  ends  of  justice. 

In  this  view  of  the  case  we  cannot  say  that  the  learned  judge  transcended  a 
reasonable  discretion,  or  abused  his  own  discretion,  in  granting  a  new  trial. 
We  not  only  regret  and  lament  the  death  of  the  learned  and  just  judge  wlio 
tried  this  cause,  as  a  loss  to  the  profession  both  on  the  bench  and  at  the  bar, 
but  regret  that  he  withheld  his  reasons  for  his  judicial  action  on  this  motion, 
nearly  the  last  of  his  official  acts,  almost  necessary  to  be  known  for  an  intelli- 
gent decision  of  this  question,  until  they  passed  with  himself  beyond  the  pos- 
sibility, of  human  knowledge.  The  uncertainty  and  contradictoiy  character 
of  the  evidence  are  sufficient  reasons  for  exercising  the  discretion  of  granting 
a  new  trial.  Van  Valkenburg  v.  Hoskins,  7  Wis.  498 ;  Lefoellen  v.  Willianis, 
14  Wis.  687;  Qoodnough  v.  City  of  Oshkosh,  24  Wis.  549;  Duffy  v.  C.  d-  N. 
W.  Ry.  Co.  34  Wis.  193;  Pond  v.  JSoaw,  45  Wis.  130;  Smith  v.  Landei',  48 
Wis.  591 ;  [S.  C.  4  N.  W.  Rep.  767.] 

The  order  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  NEBRASKA. 


Burlington  &  M.  R.  R.  Go.  v.  Brinceman. 
Filed  March  20, 1883. 

Cnder  the  not  of  Jane  20. 1S67,  a  railroad  company  Is  liable  for  stock  killed  npon  Its  track  while' 
ranDinc  at  large  in  the  night-time  at  n  pomt  where  the  company  was  required  bat  fatled  to  fence  its 
track,  notwithstanding  stock  is  prohibited  by  statute  from  ranning  at  large  in  the  night-time. 

Error  from  Johnson  county. 

Davidson  cfr  Easterday  and  Marquette  <fe  Deweese,  for  plaintiff.  Pinero  & 
Chapman^  for  defendant. 

M AXWKLL»  J.  This  is  an  action  by  Brincknian  against  the  railroad  company 
to  recover  for  the  loss  of  stock  killed  by  the  locomotive  and  cara  of  said  com- 
pany, the  railroad  at  the  place  where  the  stock  was  killed  having  been  built 
and  in  operation  more  than  six  months.  To  the  petition  the  railroad  filed  the 
following  answer:  **Xow  comes  the  defendant  above  named,  and,  for  answer 
to  tiie  petition  filed  herein  by  the  plaintiff,  admits  that  it  is  a  corporation; 
that  on  or  about  the  eleventh  day  of  October,  1881,  it  was  operating  a  line  of 
railroad  tlirougli  Johnson  county  known  as  the  Atchison  &  Nebraska  liailroad; 
that  a  train  running  on  said  railroad  ran  over  two  calves  belonging  to  the  plain- 
tiff, killing  one  and  wounding  the  other  so  that  it  died,  both  being  of  the  value 
of  twenty-eight  (28)  dollars  jis,  set  forth  in  plaintiff's  petition ;  that  said  road  was 
not  fenced  at  the  point  where  said  calves  entered  on  the  defendant's  track,  and 
where  the  injury  occurred;  that  the  plaintiff  served  notice  on  the  defendant 
of  the  value  of  said  property,  and  that  the  same  has  not  been  paid.  Further 
answering  said  petition  the  defendant  says  that  the  plaintiff  permitted  said 
Ciilves  to  run  at  large  in  the  night-time,  between  sunset  and  sunrise,  at  the  time 
of  said  accident,  on  or  about  the  eleventh  day  of  October,  1881,  and  that  the 
train  operated  by  the  defendant's  agents  ran  against  and  upon  said  calves  in 
the  niglit-time,  after  sunset  nnd  l>efore  sunrise  of  the  night  following  Octo- 
l)er  11th,  above  mentioned;  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  not  restraining  said  calves  from  running  at  large  and  in  permitting 
the  same  to  wander  upon  defendant's  line  of  railroad,  without  any  fault  of 
this  defendant.  Whereupon  defendant  demands  judgment  for  costs."  Brinck- 
man  demurred  to  the  second  count  upon  the  ground  that  the  facts  stated 
therein  were  not  sufiicient  to  constitute  a  defense  to  the  action.  The  de- 
murrer was  sustained  and  judgment  rendered  in  his  favor  for  the  amount 
claimed  in  the  petition. 

The  only  objection  in  this  court  is  that  the  court  erred  in  sustaining  the 
demurrer. 

The  "Act  to  define  the  duties  and  liabilites  of  railroad  companies,"  which 
was  passed  and  took  effect  June  20,  1807,  is  as  follows:  '*  That  every  railroad 
corporation  whose  lines  of  road,  or  any  part  thereof,  is  open  to  use,  shall, 
within  six  months  after  the  passage  of  this  act,  and  every  railroad  company 
formed  or  to  be  formed,  but  whose  lines  are  not  now  open  to  use,  shall  within 
six  montlis  after  the  lines  of  such  railroad,  or  any  part  thereof,  are  open,eiect 
and  thereafter  maintain  fences  on  the  sides  of  their  said  railroad,  or  the  part 
thereof  so  open  for  use,  suitably  and  amply  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs  from  getting  on  the  said  railroad,  except  at  the  crossings  of 
public  roads  and  highways,  and  within  the  limits  of  towns,  cities,  and  villages, 
with  opens  or  gates  or  bars  at  all  the  farm-crossings  of  such  railroads,  for  the 
use  of  the  proprietors  of  the  lands  adjoining  such  railroads,  and  shall  also 
construct,  where  the  same  has  not  already  been  done,  and  hereafter  maintain 
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at  all  road-crossings,  now  existing  or  hereafter  established,  cattle-guards  suit- 
able and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs,  from  getting  onto 
such  railroad;  and  so  long  as  such  fences  and  cattle-guards  shall  be  made  after 
the  time  hereinbefore  prescribed  for  making  the  same  shall  have  elapsed,  and 
when  such  fences  and  guards,  or  any  part  thereof,  is  not  in  sulliciently  good 
repair  to  accomplish  the  objects  for  which  the  same  is  herein  prescribed  Is 
intended,  such  railroad  corporation  and  its  agents  shall  be  liable  for  any  and 
all  damages  which  shall  be  done  by  the  agents,  engines,  or  trains  of  any  such 
corporation,  or  by  the  locomotives,  engines,  or  trains  of  any  other  corporations 
permitted  and  running  over  or  upon  their  said  railroad,  to  any  cattle,  horses, 
sheep,  or  hogs  thereon ;  and  when  such  fences  and  guards  have  been  fully  and 
duly  made,  and  shall  be  kept  in  good  and  sufficient  repair,  such  railroad  cor- 
poration shall  not  be  liable  for  any  such  damages,  unless  negligently  or  will- 
fully done. 

*'8ec.  2.  Any  railroad  company  hereafter  running  or  operating  its  roads  in 
this  state,  and  failing  to  fence  on  both  sides  thereof  against  all  live-stock  run- 
ning at  large  at  all  points,  shall  be  absolutely  liable  to  the  owner  of  any  live- 
stock injured,  killed,  or  destroyed  by  their  agents,  employes,  or  engineers,  or 
by  the  agents,  employes,  or  engines  belonging  to  any  railroad  company  run- 
ning over  and  upon  such  road,  or  there  being:  provided,  that  in  case  the  rail- 
road company  liable  under  the  provisions  of  this  section  shall  neglect  or  re- 
fuse to  pay  the  value  of  any  property  so  injured  or  destroyed  after  30  days' 
notice  in  writing  given,  accompanied  by  an  affidavit  of  the  injury  or  destruc- 
tion of  said  property  to  any  officer  of  the  company,  or  any  station  agent  or 
ticket  agent  employed  in  the  management  of  its  business  in  the  county  where 
the  injury  complained  of  shall  have  been  committed,  such  railroad  company, 
their  agents  and  employes,  shall,  in  an  action  brought  to  recover  damages 
therefor,  be  held  and  they  are  hereby  declared  to  be  liable  to  pay  double  the 
value  of  the  property  so  injured,  killed,  or  destroyed,  as  aforesaid:  provided, 
further,  that  if  the  railroad  company  do  not  object  to  the  value  of  the  prop- 
erty so  injured  or  destroyed,  as  set  forth  in  the  notice  aforesaid,  within  10 
days,  it  shall  be  considered  and  taken  as  the  true  value;  but  if  the  said  rail- 
road  company  are  dissatisfied  with  the  value  as  set  forth  in  said  notice,  they 
shall,  within  10  days,  lejive  a  written  notice  to  that  effect  at  the  residence  or 
place  of  business  of  the  owner  of  the  stock  so  injured  or  destroyed,  and  the 
value  shall  then  be  ascertainal  and  determined  in  accordance  with  the  pro- 
visions of  section  5  of  the  general  herd  laws." 

In  1879,  section  14  of  the  herd  law  was  amended  to  read  as  follows:  "  No 
cattle,  horses,  mules,  swine,  or  sheep  sliall  run  at  large  during  the  night-time, 
between  sunset  and  sunrise,  in  the  state  of  Nebraska,  and  the  owner  or 
owners  of  any  such  animal  shall  be  liable  in  an  action  for  damages  during 
such  night-time." 

It  will  be  seen  that  there  is  no  allegation  that  the  company  was  free  from 
fault  or  that  tlie  accident  was  unavoidable.  Even  if  the  animals  were  tres- 
passing on  the  track,  and  were  killed  by  the  negligence  of  the  company's  em- 
ployes in  running  trains,  the  company  would  be  liable-  A  railroad  company, 
like  an  individual,  is  bound  to  use  ordinary  caie  and  diligence  so  as  not  un- 
necessiirily  to  injure  the  property  of  others.  III.  Ctnt,  K.  Co.  v.  Middle wartJt, 
46  111.  494;  Bemis  v.  Com.  42  Vt.  375;  Tsbul  v.  N.  T.  R.  Co.  27  CJonn.  393; 
C.  A  Z.  R.  Co.  V.  Smith,  22  Ohio  St.  244.  The  answer  is  defective  in  failing 
to  state  facts  showing  that  the  company  was  not  negligent.  The  demurrer, 
therefore,  was  properly  sustained.  But  we  do  hot  rest  our  decision  upon  this 
ground  alone.  The  question  to  be  determined  is.  was  the  failure  of  Brinck- 
man  to  restrain  said  animals  at  night  a  justification  of  the  railroad  company 
for  neglecting  to  fence  its  track?  We  aie  not  without  the  aid  of  authority 
on  this  question. 
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In  Speiwer  v.  C  ct*  N.  W,  R.  Co,  25  Iowa,  1;]9,  the  case  was  submitted  to  the 
court  on  the  following  agreed  statement  of  facts:  "  The  defendant  is  a  corpo- 
ration, and  during  the  year  1865  was  running  and  operating  a  railroad  in  this 
state  and  through  the  county  of  Tama.  On  the  tenth  day  of  October,  1865, 
in  Salt  Creek  township,  in  said  county,  a  train  of  cars,  running  on  said  de- 
fendant's railroad,  ran  against  and  killed  a  hog  of  the  plaintiff  of  the  actual 
value  of  $45,  which  hog  at  that  time  was  running  at  large.  Said  railroad 
was  not  fenced  on  either  side  thereof  at  the  point  where  said  hog  was  killed, 
and  the  defendant  had  the  right  to  fence  said  road  at  said  point.  More  than 
:)0  days  before  the  commencement  of  this  suit,  the  plaintiff  served  on  the  de- 
fendant a  notice,  accompanied  by  an  affidavit  of  the  killing  of  said  hog,  in 
which  he  stated  and  claimed  the  value  of  said  hog  at  665.  The  defendant  did 
not  pay  or  offer  to  pay  to  the  plaintiff  the  value  of  said  hog,  or  any  part 
thereof,  before  the  commencement  of  this  suit.  At  the  general  election  held 
in  and  for  said  county  of  Tama  in  November,  1864,  it  was  determined,  by  a 
vote  of  the  legal  voters  of  said  county,  that  hogs  and  sheep  should  be  pro- 
hibited from  running  at  large  in  said  county  from  and  after  the  first  day  of 
August,  A.  D.  1865,  and  said  vote,  determination,  and  prohibition  was  in  force 
and  effect  in  said  county  at  the  time  said  hog  was  killed."  The  statute  of 
Iowa  was  as  follows:  *'Sec.  6.  Any  railroad  company  hereafter  running  or 
operating  its  road  in  this  state,  and  failing  to  fence  such  road  on  either  or 
both  sides  thereof  against  live-stock  running  at  large,  at  all  points  where 
said  roads  had  the  right  to  fence,  shall  be  absolutely  liable  to  the  owner  of 
iuiy  live-stock  injured,  killed,  or  destroyed  by  reason  of  the  want  of  such  fence 
or  fences  as  aforesaid,  for  the  value  of  the  property  so  injured,  killed,  or 
destroyed,  unless  the  injury  complained  of  is  occasioned  by  the  willful  act  of 
tlie  owner  or  his  agent;  and  in  the  cases  contemplated  by  this  section,  in 
order  to  recover,  it  shall  only  be  necessary  for  the  owner  of  the  property  to 
prove  the  injury  or  destruction  complained  of." 

It  will  be  seen  that  the  facts  in  the  Iowa  case  were  substantially  the  same 
as  in  that  under  consideration,  and  that  the  statute  contains  the  same  provisions 
in  substance  as  ours,  as  to  the  liability  in  case  of  neglect  to  erect  fences.  The 
court,  by  Ck)LE,  J.,  say,  (page  141:)  "Under  the  ordinary  and  well-recognized 
rules  of  law,  it  is  very  clear  that  since  this  plaintiff  was  himself  guilty,  not 
only  of  negligence  but  of  a  violation  of  a  positive  regulation  of  law,  in  suffer- 
ing or  allowing  his  hog  to  run  at  large,  he  could  not  recover.  But  our  statute 
quoted  above  makes  the  railroad  company  absolutely  liable  for  stock  killed 
on  its  road,  if  not  fenced.  This  liability  exists  regardless  of  the  question  of 
negligence.  ♦  ♦  ♦  The  agreed  statement  is  silent  as  to  whether  the  hog 
was  running  at  large  by  accident,  or  by  the  careless  or  willful  act  of  the  plain- 
tiff. Unless  it  was  the  latter,  plaintiff  may  recover;  and  this  latter  fact  must 
Ije  shown  or  the  right  to  recover  is  not  defeated.  It  is  not  shown  in  this 
jguj^  j|c  «  «  The  only  fact  shown  is  that  the  iiog  wjus  at  large  contrary  to 
the  regulation  in  that  county.  This  alone  under  our  statute  will  not  defeat 
the  plaintiff's  right  to  recover." 

This  case  seems  to  be  adhered  to  by  the  court,  and  is  cited  in  27  Iowa,  284; 
32  Iowa,  562;  a4  Iowa,  338;  37  Iowa,  348. 

The  Iowa  statute  contains  the  words,  '<  unless  the  injury  complained  of  is 
occasioned  by  the  willful  act  of  the  owner  or  his  agent,"  which  are  not  in  ours ; 
but  these  words  neither  increiise  nor  restrict  the  liability  of  the  company,  as  it 
will  not  be  contended  that  the  company  would  be  liable  for  a  wrong  willfully 
committed  by  one  not  representing  the  company. 

In  Coi-win  v.  N,  Y.  &  E,  R,  Co.  13  N.  Y.  42,  the  plaintiff  was  the  owner  of 
a  pair  of  oxen  worth  6110,  that  were  kille^l  by  the  cars  on  the  tnirk  of  the 
defendant,  the  road  at  that  point  not  being  fenced,  nor  were  cattle-guards  put 
in  at  the  highway  crossings.  The  New  York  statute  was  as  follows:  "  Every 
corporation  formed  under  this  act  shall  erect  and  maintain  fences  on  the 
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sides  of  their  road  of  the  height  and  strength  of  a  division  fence  required  by 
law,  witli  openings  or  gates  or  bars  therein,  and  farm-crossings  of  tlie  roiid 
for  tlie  use  of  the  proprietors  of  lands  adjoining  such  railroad ;  and  also  con- 
stinict  and  maintain  cattle-guards  at  all  road  crossings  suitable  and  sutHcient 
to  prevent  cattle  and  animals  from  getting  onto  the  railroad.  Until  buch 
fences  and  cattle-guards  shall  be  duly  made,  the  corporation  and  its  agents 
shall  be  liable  for  all  damages  which  shall  be  done  by  their  agents  or  engines 
to  cattle,  horses,  or  other  animals  thereon;  and  after  such  fences  and  guards 
shall  be  duly  made  and  maintained,  the  corporation  shall  not  be  liable  for  any 
such  damages,  unless  negligently  or  willfully  done/' 

The  court  say :  "  By  the  common  law  the  owner  was  bound  to  take  care 
that  his  cattle  did  not  leave  his  own  lands  and  trespass  upon  those  of  \m 
neighbor.  Pomfret  v.  Hicroft,  1  Wms.  Saund.  321.  If  they  did,  he  was 
himself  liable  for  damages  in  an  action  of  trespass.  It  has  long  been  settled 
in  this  state  that  there  can  be  no  recovery  in  an  action  on  the  case  for  negli- 
gence where  the  negligence  or  misconduct  of  the  plaintiff  contributed  to  the 
injury;  lience  it  was  repeatedly  decided,  prior  to  the  general  railroad  act  of 
184^,  that  one  whose  cattle  were  trespassing  upon  tlie  railroad  at  the  time 
they  received  the  injury  could  not  recover  damages  of  the  railroad  company. 
♦  *  *  But  a  new  state  of  things  has  arisen.  A  power,  but  recently  dis- 
covered and  applied  to  the  uses  of  man,  has  been  appropriated  as  a  motive 
power  to  the  moving  of  large  and  heavy  bodies  at  a  velocity  before  unknown, 
acquiring  a  momentum  and  speed  endangering  the  lives  of  all  animals  com- 
ing in  contact  with  the  moving  mass,  whether  locomotive  or  cars,  and  at  the 
same  time  putting  in  jeopardy  the  lives  and  limbs  of  all  those  who  are  con- 
nected with  the  train.  The  danger  to  passengers,  as  science  will  demonstrate 
and  as  experience  has  shown,  is  great  and  imminent  whenever  the  locomotive 
or  cars  in  their  rapid  movement  come  in  collision  with  any  substance  disturb- 
ing the  regularity  of  tiie  motion  or  speed  acquired.  An  ox,  cow,  or  horse 
upon  the  track  presents  a  substance  sutlieient  often  to  throw  the  engine  and 
cars  from  the  track  and  thus  cause  a  general  wreck,  in  which  many  lives  are 
lost  and  limbs  broken.  To  guard  against  these  dangers  it  is  necessary  that 
all  animals  should  be  kept  from  the  track.  This  can  only  be  done  by  secur- 
ing the  track  by  fences  and  cattle-guards  at  road  crossings,  or  in  some  other 
way.  Was  it  safe  to  leave  this  important  matter  to  the  thousand  proprietors 
of  lands  along  tlie  road?    Experience  luis  shown  that  it  was  not. 

"  It  had  also  shown  that  there  was  and  would  be  much  litigation  growing 
out  of  the  killing  and  injuring  of  cattle  along  the  road,  producing  irritation 
and  exciting  angry  and  at  times  vindictive  passions.  Under  these  circum- 
stances the  statute  in  question  was  enactetl,  and,  in  my  opinion,  it  changed 
ver}'  essentially  the  law.  The  general  duty  of  erecting  and  maint^iining 
fences  on  the  sides  of  their  roads  is  now  imposed  upon  the  railroad  corpora- 
tions. This  duty  is  to  be  performed  for  the  public  benefit  and  security,  and 
also  for  the  benefit  of  the  owners  of  cattle  generally.  In  short,  the  corpora- 
•tions  are  to  erect  and  maintain  the  fences;  and  until  they  do  so  they  and 
their  agents  are  liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses,  or  other  animals  thereon.  The  language  of  the 
statute  is  general;  it  is  not  limited  to  damages  done  to  the  cattle,  etc.,  of  the 
adjoining  proprietor,  or  to  cattle,  etc.,  which  were  lawfully  upon  adjoin- 
ing premises,  but  it  extends,  where  there  is  no  fence  erected,  to  all  cattle, 
hoi-ses,  or  other  animals.  The  statute  says  nothing  about  negligence  in  either 
of  the  parties.  It  is,  however,  immeiliately  added  that  after  such  fences,  etc.. 
shall  be  duly  made  and  maintained,  the  corporation  shall  not  be  liable  for 
such  damages,  unless  negligently  or  willfully  done." 

Demo,  J.,  while  concurring  in  the  conclusion  reached,  filed  a  separate  opin- 
ion, wherein  he  says,  (page  54:)  "Having  imposed  this  general  and  public 
duty,  the  legislature  has  proceeded  to  declare  some  of  the  consequences  of  its 
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omiBsion.  The  corporation  in  that  case  is  to  be  liable  for  all  damages  which 
shall  be  done  by  their  agents  or  engines  to  cattle,  horses,  or  otiier  animals 
thereon.  The  defendant  neglected  to  make  cattle-guards  and  fences,  and  for 
want  of  these  safeguards  the  plaintiff's  cattle  came  upon  the  track  of  tl»e 
railroad  and  were  destroyed.  ♦  ♦  ♦  i  am  satisfied  that  the  design  of  the 
section  is  to  require  the  railroad  companies  to  inclose  their  track  within  sub- 
stantial fences,  and  guard  it  by  ditches,  cattle-guards,  from  the  approach  of 
animals  wandering  on  the  highways,  and  one  method  provided  for  securing 
that  object  is  the  provision  charging  the  companies  with  damages  for  all  in- 
juries done  to  animals  where  they  have  disregarded  the  statute." 

In  Fatocett  v.  York  <&  N,  M.  Ry,  Co.  2  Eng.  Law  &  Eq.  289,  the  plaintiff's 
horses,  being  in  the  highway,  passed  through  an  open  gate  onto  the  railroad 
track  and  were  killed.  The  statute  required  the  railway  company  to  erect 
gates  across  the  higiiway  at  the  crossings  of  the  railway,  and  to  keep  them 
closed,  except,  etc.  The  defendant  claimed  that  as  the  horses  were  unlaw- 
fully in  the  highway,  that,  therefore,  the  company  was  not  liable,  because  it 
was  not  bound  to  keep  the  gates  closed  against  them;  but  the  court  held  the 
company  liable,  as  the  law  had  imposed  the  duty  of  erecting  gates  and  keep- 
ing them  closed  on  the  company,  whicli  duty  it  had  failed  to  perform;  the 
court  would  not  inquire  how  the  horses  came  into  the  highway.  See,  also, 
Shephard  v.  B.,  N.  F.  d-  B.  R,  Co.  35  N.  Y.  641;  Bradley  v.  Same,  34  2s.  Y. 
427. 
Many  other  cases  to  the  same  effect  might  be  cited. 

In  the  ca?e  of  the  Kansas  Fan,  Ry,  Co,  v.  Motoer,  16  Kan.  573,  it  was  held  that 
a  statute  requiring  a  railroad  company  to  fence  its  track  wiis  constitutional, 
being  a  power  under  the  police  power  of  the  state. 

The  first  and  second  sections  of  the  Kansas  act  are  as  follovvs:  **  Section  1. 
Every  railroad  company  or  corporation  in  this  state,  and  every  assignee  or 
lessee  of  such  company  or  corporation,  shall  be  liable  to  pay  the  owner  the 
full  value  of  each  and  every  animal  killed,  and  all  damages  to  each  and  every 
animal  wounded,  by  the  engine  or  cars  on  such  railway,  or  in  any  other  man- 
ner whatever  in  operating  such  railway,  irrespective  of  the  fact  as  to  whether 
such  killing  or  wounding  was  caused  by  thfe  negligence  of  such  railroad  com- 
pany or  corporation,  or  the  assignee  or  lessee  thereof,  or  not.  Sec.  2.  In  case 
such  railway  company  or  corporation,  or  the  assignee  or  lessee  thereof,  shidl 
fail,  for  3<)  days  after  the  demand  therefor  by  the  owner  of  such  animal,  or  his 
agent  or  attorney,  to  pay  such  owner,  or  his  agent  or  attorney,  the  full  value 
of  such  animal  if  killed,  or  damages  thereto  if  wounded,  such  owner  may  sue 
and  recover  from  such  railway  company  or  corporation,  or  the  assignee  or 
lessee  thereof,  the  full  value  of  such  animal,  or  damages  thereto,  together 
with  a  reasonable  attorney  fee  for  the  prosecution  of  the  suit,  and  all  costs  in 
any  court  of  competent  jurisdiction  in  the  county  in  which  such  animal  was 
killed  or  wounded." 

The  third  section  provides  upon  what  oflicers  a  demand  for  compensation 
may  be  made.  The  fourth  section  authorizes  the  allowance  of  an  attorney's 
fee  when  judgment  is  rendered  for  the  plaintiff.  The  fifth  section  is  as  fol- 
lows: "This  act  shall  not  apply  to  any  railway  company  or  corporation,  or  the 
assignee  or  lessee  thereof,  whose  road  is  inclosed  with  a  good  and  lawful  fence 
to  prevent  such  animals  from  being  on  such  rofui.** 

It  will  be  seen  that  the  statute  does  not  provide  that  a  railway  company 
shall,  be  absolutely  liable  for  stock  killed. 

In  Kajisas  Pae.  Ry,  v.  Landis,  24  Kan.  406,  the  railroad  running  through 
the  defendant's  inclosure  was  not  fenced,  and  a  mule  belonging  to  the  de- 
fendant in  such  inclosure  strayed  upon  the  track  in  the  night-time  and  was 
killed.  There  seems  to  have  been  a  night  herd  law  in  force  at  that  time,  re- 
quiring the  stock  to  be  confined  during  the  night-time.  The  court  say:  "  The 
theory  of  the  defendant  is  that  both  parties  were  equal  violators  of  the  law, 
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and  that,  therefore,  plaintiff  cannot  recover;  that  of  the  plaintiff  is  tliat  the 
(lefendaT)t  was  alone  the  transgressor,  and  must,  therefore,  pay  for  the  injury 
which  it  is  conceded  was  done.  The  case  really  turns  upon  the  question 
whether  the  plaintiff  was,  as  to  the  defendant,  '*condning'*  the  animal  at  the 
time  of  the  injury.  That  the  defendant  had  not  fenced  its  right  of  way,  and 
was  tlierefore  liable  under  the  stock  law  of  1874,  is  conceded,  unless  it  appears 
tliat  phiintiff  was  in  equal  wrong,  and  therefora,  within  the  case  of  C,  B.  &  U, 
P,  R,  Co.  V.  Lea,  20  Kan.  353,  not  entitled  to  a  recovery.  The  language  of  the 
night  herd  law  is  (in  this  case)  that  the  animal  must  be  confined  in  the  night- 
time. The  animal  was  loose  in  a  quarter  section,  which,  as  to  the  general 
public,  was  inclosed  with  a  sufficient  fence." 

The  decision  turns  upon  the  question  of  the  defendant's  alleged  negli- 
gence. 

In  the  case  of  C,  O,  R,  Co.  v.  Lawrence,  13  Ohio  St.  66,  cited  by  the 
j)laiiitiff  in  error,  the  action  was  to  recover  for  stock  killed  by  negligence,  and 
that  wjis  the  issue. 

In  P.,  Ft.  W.  <&  C.  Ry.  Co.  v.  Methven,  21  Ohio  St.  586,  the  action  was  for 
killing  stock,  and  the  answer  that  the  plaintiff  permitted  the  animal  to  run 
at  large  contrary  to  the  statute.  It  was  held  in  effect  that  the  answer  stated 
a  defense.  The  court  say,  (p.  594:)  "In  support  of  the  opposite  view,  the 
strongest  case  to  which  our  attention  has  been  called  is  Cortoin  v.  New  York 
i&  Erie  R.  Co.  13  N.  Y.  42.  The  facts  of  that  case  are  on  all  foura  with  the 
(rase  iu  hand;  but  the  difference  between  the  terms  of  the  statute  of  New 
York  on  the  subject  of  fencing  railroads  and  of  our  own,  is  quite  sufficient  to 
justify  the  difference  in  the  conclusions.  After  requiring  railroad  corporations 
to  fence  their  roads,  the  statute  of  that  state  declares  that,  *'  until  such  fences 
and  cattle-guards  shall  be  duly  made,  the  corporation  and  its  agents  shall  be 
liable  for  all  damages  which  shall  be  done  by  their  agents  or  engines  to  cattle^ 
horees,  or  other  animals  thereon."  By  that  statute,  it  will  be  observed,  the 
immediate  cause  of  the  injury,  to-wit,  the  act  of  "their  agents  or  engines," 
is  made  the  ground  of  liability,  and  that,  too,  without  any  reference  to  the 
tact  whether  the  want  of  fences  does  or  does  not  contribute  thereto.  Yet  it 
is  conceded,  by  the  judges  delivering  opinions  in  that  ca.se,  that  **  should  it  ap- 
pear that  the  plaintiff  drove  his  cattle  upon  the  road,  or  in  the  neighborhood 
of  the  road,  and  left  them  there,  or  did  any  other  positive  act  increasing  the 
danger  to  his  cattle,  a  very. different  question  would  arise.  The  maxim,  t»- 
lenti  nonftt  injuria,  would  then  apply."  But,  by  our  statute,  the  liability  is 
only  incurred  when  the  injury  results  "  by  reason  of  the  want  or  insufficiency 
of  fences,  road  crossings,  or  cattle-guards,  or  by  any  carelessness  or  negligence 
o^  such  company,  party,  agent  or  agents  thereof." 

In  the  case  of  D.  &  M.  H.  Co.  v.  Miami  Co.  6  Cent.  Law  J.  436,  the  supreme 
court  couHuission  of  Ohio  rendered  a  decision,  in  effect,  affirming  that  above 
cited  from  21  Ohio  St.  In  none  of  the  cuses  cited  by  the  plaintiff  in  error 
does  tlie  statute  appear  to  be  similar  to  ours. 

The  firat  section  of  our  statute  seems  to  have  been  copied  substantially  from 
that  of  New  York,  while  the  second  section  is,  in  effect,  the  same  as  that  of 
Jowa.  The  decisions  of  both  of  those  states,  therefore,  are  directly  applicable. 
Indeed,  there  is  no  room  for  a  different  construction.  The  statute  requires 
all  railroad  companies  which  have  been  in  operation  six  months  to  fence  their 
track  and  put  in  cattle-guards  at  road  crossings,  and  provides  that  in  case  of 
failure  to  do  so  "they  shall  be  absolutely  liable  to  the  owner  of  any  live-stock 
injured,  killed,  or  destroyed  by  their  agents,  employes,  or  engines,"  etc.,  and 
also  declares  that  when  such  fences  and  guards  have  been  fully  and  duly  tnade> 
and  shall  be  kept  in  good  and  sufficient  repair,  such  railroad  shall  not  be  liable 
for  any  such  damages,  unless  negligently  or  willfully  done.  Where  they  have 
failed  to  fence  their  track,  therefore,  the  question  of  negligence  of  the  ow^ner 
of  the  stock  killed  or  injured  does  not  enter  into  the  case.    The  defendant  in 
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error,  by  merely  permitting  the  animals  killed  to  run  at  large  in  the  night- 
time, Lssuot  tiiereby  deprived  of  the  right  to  recover. 
Ttie  judgment  must  be  affirmed. 


TowLE  and  others  c.  Holt  and  another. 
Filed  JSIarch  20,  1883. 

1.  Tbe  provisions  of  section  104  of  the  revenae  laws  of  1869.  reqalring  the  land-ownor,  before  n  de- 
cree Is  rendered  ag:alnst  a  person  holding  under  a  lux  deed,  to  piiy  to  sach  person  "  the  full  valne  of 
any  and  all  improveaient«  put  upon  said  land  '*  by  the  purchaser  at  tax  sale,  or  his  heirs  or  assigns, 
are  In  sddkion  to  the  remedy  provided  by  the  act  for  the  relief  of  occupying  claimants,  and  must  be 
compl  ed  with  before  tbe  land-owner  is  entitled  to  posses^^lon  of  the  premises. 

2.  Where  a  plnintitTadm  in  in  his  reply  that  certain  renl  otita^  was  assessed,  but  alleges  that  such 
.i»!«s<ment  was  illej^H).  tiie  l)arden  of  proof  is  on  him  to  show  snch  illegality. 

^.  Twosepariite  and  dist  net  tracts  of  land  may  be  included  in  the  same  tax  deed,  and  such  joinder 
IS  tbe  deed  will  not,  necessarily,  raiM  n  presumption  that  such  tracts  were  sold  in  gross. 

4.  A  tax  deed  must  be  valid  on  its  face  to  entitle  the  party  claiming  under  it  to  tlie  benefit  of  tlio 
special  limitation  of  the  revenue  law. 

3.  Under  tbe  revenue  law  of  1869  the  Innd-owner  must  pay  all  taxes  paid  by  the  purchaser  at  tax 
sale,  having  a  tax  deed,  with  interest  thereon,  before  be  is  entitled  to  Judgment  for  the  possession  of 
tbe  land. 

Error  from  Gage  county. 

A.  JET.  Broody  and  A,  If.  Babcock,  for  plaintiffs.  Sabiii  cfe  Smith  and  IV,  J, 
Lamb^  for  defendants. 

Maxwell,  J.  Tliis  is  an  action  to  recover  possession  of  the  S.  E.  ^  of  sec- 
tion 27,  township  4,  range  6  E.,  in  Gage  county,  and  for  the  rents  and  profits 
of  the  same.  The  defendants  below  made  a  number  of  defenses,  among 
which,  after  a  denial  of  the  plaiiitiifs'  title,  they  claim  to  be  the  owners  of 
said  land  under  a  tax  deed  to  one  Towle,  dated  November  28,  1873;  that  said 
Towle  took  possession  of  said  land  under  said  deed,  aud  cultivated  and  im- 
proved the  same,  and  had  open,  exclusive,  notorious,  adverse  posses8i<m  thereof 
for  more  tlian  three  years  under  said  deed,  and  thereby  acquired  a  complete 
and  perfect  title  to  the  same.  There  is  also  an  allegation  that  he  paid  taxes 
thereon,  amounting,  with  interest,  to  the  sum  of  $600.  The  plaintiffs,  in 
their  reply,  deny  in  substance  the  new  matter  contained  in  the  answer,  but 
say:  "that  a  pretended  assessor  of  the  pretended  precinct  in  which  said 
land  was  situated,  on  or  about  the  first  day  of  April,  A.  D.  1870,  made  a  pre- 
tended assessment  of  said  lands  for  tlie  year  1870,  by  copying  a  pretended  as- 
sessment roll  of  said  Gage  county  for  the  year  1869,  and  in  no  other  way; 
that  said  pretended  assessor  who  made  said  pretended  assessment  of  said 
premises  did  not  take  Jind  subscribe  an  oath  to  perform  the  duties  of  assessor 
in  and  for  said  precinct  for  said  year  as  required  by  law  or  in  any  maimer, 
nor  did  he  list  or  have  listed  said  property,  or  any  property,  for  taxation  of 
said  precinct  for  the  year  1870."  This  will  be  adverted  to  hereafter.  There  is  no 
,  denial  except  in  a  general  way  that  the  defendants  paid  the  taxes,  jus  stated 
in  the  answer.  On  the  trial  of  the  cause  a  verdict  was  returned  in  favor  of 
Holt  and  Sabin  for  the  possession  of  the  land,  and  for  the  sum  of  $515.60, 
rents  and  profits,  and  the  defendants  were  allowed  nothing  for  their  improve- 
ments, nor  for  taxes  paid. 

It  appears  from  the  record  that  Albert  Towle  purchased  the  land  in  contro- 
versy at  public  sale  in  1871,  for  the  taxes  due  thereon  in  the  year  1870;  that 
in  November,  1873.  and  after  the  time  for  redemption  had  expired,  he  ob- 
tained a  tax  deed  for  sjiid  land;  that  the|entire  tract  at  that  time  was  un- 
broken prairie,  and  that  he  broke  up  and  cultivated  about  125  acres  of  the 
same.  All  the  testimony  tends  to  show  that  the  entire  value  of  the  rents  and 
profits  was  derived  from  that  portion  of  the  land  broken  up  by  Towle. 
CharleB  L.  Schell,  a  brother-in-law  of  Sabin,  called  for  the  plaintiff  below,  tea- 
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tilled :  **I  would  put  audi  tillable  land  at  two  dollars  to  two  dollars  and  a  half 
per  acre;  cash  rent.  I  don't  know  whether  it  was  all  under  cultivation."  R. 
W.  Sabin,  one  of  tlie  plaintiflfs  below,  testified  :**  The  E.  J  of  the  S.  W.  J  is 
mostly  broken,  probably  all  of  it;  there  rnay  be  a  little  over  120  acres  broken.*' 
These  witnesses  were  the  only  ones  produced  by  the  plaintilT. 

The  condition  of  the  case,  therefore,  is  this:  Towle  purchas'ed  the  land  at 
tax  sale  and  obtained  a  deed  for  the  same.  He  thereupon  broke  up  about 
125  acres  and  cultivated  the  same  up  to  the  time  of  his'death,  which  o<^curred 
in  1879,  and  paid  the  taxes  due  thereon;  that  since  the  death  of  Towle  his 
heirs,  who  were  the  defendants  below,  have  received  the  rents  and  profits  for 
which  the  judgment  for  .^515.(30  was  retidereil  against  them,  while  they  were 
not  permitted  to  recover  for  taxes  paid,  nor  for  the  costs  of  the  breaking  which 
produced  the  rents  and  prolits.  Can  such  a  judgment  be  sustained?  The 
case  must  be  governed  mainly  by  the  provisions  of  the  revenue  law  of  1869. 
Section  104  of  that  act  reads  as  follows:  '-Deeds  hereafter  executed  by  the 
county  treasurer  for  real  estate,  sold  for  taxes,  shall  he  pritna  facie  evidence 
in  all  controversies  and  suits  in  relation  to  the  rights  of  the  purchaser.  Iiis 
heirs  or  assigns,  to  the  land  thereby  conveyed,  of  the  following  facts:  First, 
that  the  land  conveyed  was  subject  to  taxation,  and  had  been  assessed  at  the 
time  and  in  the  manner  required  by  law;  second,  that  the  taxes  were  not  paid 
at  any  time  before  the  sale;  third,  that  the  lands  conveyed  had  not  been  re- 
deemed from  the  sale  at  the  date  of  the  deed ;  fourth,  that  the  land  was  adver- 
tised for  sale  in  the  manner  required  bylaw;  fifth,  that  the  land  was  sold  for 
taxes,  as  stated  in  the  deed;  slvth,  that  the  grantee  in  the  deed  was  the  pur- 
chaser, or  his  or  her  assignee;  .v^^tv-zif/^,  that  the  sale  was  conducted  in  the 
manner  required  by  law,  and  this  shall  apply  as  well  to  private  as  to  public 
sales  made  by  the  trea^surer  for  taxes,  and  in' all  suits  involving  the  title  to 
land  claimed  and  held  under  and  by  virtue  of  a  deed  exec^uted  by  the  tre:is- 
urer  as  aforesaid.  The  party  claiming  adverse  title  sliall  be  required  to  prove, 
in  order  to  defeat  the  said  title,  either  that  the  land  was  not  subject  to  taxation 
at  the  date  of  the  sale:  thattlie  taxes  had  been  paid;  that  the  land  had  never 
been  assessed  for  taxation;  that  the  lajid  had  not  been  advertised  for  sale  as 
required  by  law ;  or  that  the  same  had  been  redeemed  according  to  the  laws 
of  the  state,  and  that  sucli  redemption  was  made. for  the  use  and  benetit  of 
persons  having  the  right  of  redeniption  under  the  laWs  of  this  state;  and  in 
no  event  shall  a  decree  or  judgment  be  rendered  against  the  purchaser  until 
the  claimant  shall  have  paid  to  said  purchaser,  his  heirs  or  assigns,  the  full 
value  of  any  and  all  improvements  he  has  put  upon  said  real  estate,  which  shall 
be  determined  by  arbitration  according  to  laws  of  this  state,  or  by  trial 
by  jury  in  any  court  of  competent  jurisdiction,  and  shall  also  have  paid  over 
to  the  county  treasurer  for  the  use  of  the  purchaser,  in  case  judgment  be  ren- 
dered against  him,  the  amount  necessaiy  to  redeem  the  land  at  that  date,  at 
the  same  rates  as  provided  bylaw  in  cases  where  the  land  is  redeemed  within 
two  years  from  the  date  of  sale;  provided,  that  no  person  shall  be  compelled 
to  pay  for  any  improvements  made  prior  to  the  date  of  the  treasurer's  deed." 

Tliese  provisions  are  applicable  to  all  cases  where  improvements  have  been 
made  under  tax  deeds,  and  are  in  addition  to  the  remedy  given  by  the  occu- 
pying claimant's  act.  To  entitle  the  party  to  recover  it  is  not  necessary  that 
his  tax  deed  should  be  valid,  because,  if  that  was  the  case,  he  would  need  the 
aid  of  no  statute  to  enable  him  to  recover  for  his  improvements,  as  he  wtnild 
have  the  entire  title.  The  tax  deed  was  objected  to— First,  because  it  d^^es 
not  ai)pear  that  the  land  was  subject  to  taxation,  or  had  been  assessed  at  tlio 
time  and  in  the  manner  required  by  law.  These  objections  were  sustained 
and  the  deed  excluded.  It  does  appear  from  the  evidence  of  the  plaintiff  be- 
low that  the  land  was  entered  by  Charles  B.  Holt  prior  to  1869,  and  that  a 
])atent  for  the  same  was  issued  in  that  year,  so  that  it  is  clear  tliat  the  lands 
were  taxable.    The  second  objection  is  untenable,  because  the  plaintiffs  be- 
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low  admit  in  their  reply  that  the  land  was  assessed.  It  is  true,  it  is  called  a 
pretended  assessment ;  but,  having  admitted  the  assessment,  the  burden  of 
proving  its  invalidity  is  upon  them.  Miller  v.  Htir/ord,  12  X.  W.  Hev.  832. 
The  court  therefore,  erred  in  sustaining  tliese  objections.  It  was  also  objected 
that  the  deed  did  not  recite  the  place  of  the  sale  of  the  land.  This  we  find  on 
examination  to  be  true. 

In  HalUr  v.  Blaco,  10  Keb.  3G.  [8.  C.  4  N.  \V.  Kep.  362,]  it  ^ was  held  by  a 
majority  of  the  court  that  the  failure  to  recite  in  a  tax  deed  the  place  of  sale 
of  land  sold  at  public  tax  sale  was  a  fatal  defect.  The  writer  filed  a  dissent- 
ing opinion  in  tliat  ciise,  and  while  he  sees  no  reason  to  change  his  views 
therein  expressed,  still  the  decision  has  to  some  extent  become  a  rule  of  prop- 
»'rty,  and,  if  changed  at  all,  it  should  be  done  by  the  legislature. 

This  objection,  therefore,  was  properly  sustained.  Objection  was  made  to 
the  deed  because  two  separate  and  distinct  tracts  of  land  not  contiguous  were 
taxed  and  sold  together  for  a  sum  in  gross.  It  is  a  sufficient  answer  to  say 
that  it  is  not  sustainfed  by  the  record.  While  two  separate  and  distinct  tracts 
were  included  in  the  deed,  as  the  statute  provides  they  may  be,  yet  it  does  not 
ap^)ear  they  were  sold  together.  The  court,  therefore,  erred  in  sustaining  this 
ubjection. 

The  fourth,  fifth,  sixth,  and  seventh  objections  were  too  general  to  be  con- 
sidered. For  the  sole  reason,  therefore,  that  the  deed  failed  to  show  that  the 
lauds  were  sold  at  the  door  of  the  court-house,  it  was  properly  excluded  as 
evidence  of  title.  It  was  proper  to  be  considered,  however,  for  the  purpose  of 
showing  color  of  title  and  that  the  improvements  were  under  it.  The  defend- 
ants below  claim  that  possession  under  this  deed  for  three  yeai*s  entitles  them 
to  the  benefit  of  the  special  statute  of  limitations  provided  in  the  revenue  law. 
This  question  was  before  the  court  in  Stitton  v.  intone,  4  Neb.  319,  and  it  was 
held  that  to  entitle  a  party  to  the  benefit  of  the  special  limitation  the  deed 
must  conform  to  the  statutory  requirements.  In  other  words,  the  deed  on  its 
face  roust  be  valid. 

AVhere  a  party  is  in  actual  possession  under  such  a  deed  for  the  requisite 
length  of  time,  the  court  will  not  inij^uire  into  mere  irregularities  in  the  pro- 
ceedings leading  up  to  the  tax  deed.  Hut  if  the  deed  is  not  in  the  form  re- 
quired by  the  statute,  the  Invalidity  appearing  on  the  face  of  the  deed,  it  is 
mere  color  of  title,  under  which  a  party  must  retain  iidverse  possession  for  10 
years  to  acquire  an  absolute  title. 

The  last  question  presented  is  the  right  of  the  defendants  below  to  recover 
the  taxes  paid,  with  the  interest  thereon.  It  will  be  ol)8erved  that  section  104 
above  quoted  required  the  party  claiming  the  land  to  pay  to  the  county 
irea.surer,  for  the  use  of  the  purchaser  in  case  judgment  should  be  rendered 
agiUn.st  him,  the  amount  necessary  to  redeem  the  land  at  that  date,  with  inter- 
est. This  is  an  equitable  provision.  Under  our  constitution  and  laws  all 
property  not  belonging  to  the  state  or  the  United  States,  or  used  for  chari- 
table or  benevolent  purposes,  is  taxable;  that  is,  the  bunlens  of  taxation  are 
intended  to  be  evenly  distributed  upon  all  taxable  property  in  the  state, 
and  taxes  are  made  a  lien  upon  real  estate  from  the  first  day  of  >Iarch  of 
each  year.  At  the  time  of  the  j)assage  of  the  act  in  question  there  w.u*  no 
mode  of  enforcing  this  lien,  consequently,  if  a  party  purchased  a  tract  of  land 
at  tax  sale  and  obtained  a  deed  therefor,  and  the  title  thereafter  failed,  he 
would  have  been  entirely  without  remedy  but  for  the  above  provision.  The 
law,  therefore,  says  in  effect  to  the  land-owner;  *'  You  failed  to  pay  your  taxes 
upon  your  land,  and  because  of  your  default  it  was  sold  for  said  taxas  and 
pnrcbased  by  the  person  holding  the  tax  deed,  who  has  a  lien  thereon  for  the 
SJime,  which  is  a  defense  pro  tanto"  In  1875  the  section  above  referred  to 
was  amended,  but  the  amendment  did  not  affect  rights  acquired  under  the 
act,  and  Mr.  Towle,  having  acquired  an  interest  in  the  land  by  his  purchase 
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at  tax  sale  and  tax  deed,  had  a  right  to  protect  the  same  by  the  payment  of 
all  taxes  thereafter  lawfully  assessed  against  the  land.  Holt  &  Sabin,  there- 
fore, in  any  event,  must,  in  addition  to  the  improvements,  pay  the  defendants 
below  the  taxes  paid,  with  interest  thereon. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial 


Barton  v.  Ebigkson  and  others. 
Filed  JViarch  20, 1888. 

1.  A  person  who  belongs  to  a  ralicioas  denomination,  sach  as  the  Lniheraa,  Is  not  thereby  precluded 
from  sitting  as  a  Jnror  in  a  case  where  a  charch  organisation  of  the  same  denomination,  of  which  be 
is  not  a  member,  is  a  party. 

8.  In  ejectment,  where  both  parties  claim  under  the  same  third  person,  it  is  sufficient  yrtma  faeU 
to  prove  the  derivation  of  title  from  him  without  proving  liis  title. 

Error  from  Lincoln  county. 

Hinman  <&  Neville,  for  plaintiff.    Charge  B,  Pritohett,  for  defendants. 

Maxwbll,  J.  This  is  an  action  of  ejectment  brought  by  the  defendants 
in  error  as  trustees,  against  the  plaintiff,  to  recover  the  possession  of  lots  7 
and  8,  in  block  115,  in  the  town  of  North  Platte.  On  the  trial  of  the  cause  in 
the  court  below  a  verdict  was  returned  in  favor  of  tjie  defendants,  upon 
which  judgment  was  rendered.  The  plaintiff  brings  the  cause  into  this  court 
by  petition  in  error.  While  the  jury  were  being  impaneled,  Alfred  Samuel- 
son,  August  Johnson,  and  Theodore  Lowe,  called  as  jurora,  while  being  exam- 
ined on  the  voir  dire,  stated  in  substance  that  they  were  members  of  the  Lu- 
theran church,  and  were  thereupon  challenged  by  the  attorneys  for  the  plain- 
tiff in  error  as  not  being  unbiased  persons.  The  court  overruled  the  challenge, 
and  this  is  assigned  for  error.  None  of  the  persons  thus  challenged  appear 
to  have  belonged  to  the  organization  at  North  Platte.  But  one  of  them  was 
asked  that  question,  and  he  answered  that  he  lived  at  a  considerable  distance 
from  the  town,  and  had  nothing  to  do  with  the  organization  there;  in  other 
words,  the  jurors  challenged  were  members  of  the  denomination  known  as 
Lutheran,  but  were  not  members  of  this  particular  organization. 

An  elector  of  a  county  or  city  is  competent  to  sit  as  a  juror  in  any  case 
brought  against  the  county  or  city,  his  interest  being  considered  too  remote 
to  affect  his  judgment.  This  being  so,  why  should  a  juror,  otherwise  accept- 
able, be  rejected  simply  because  he  is  a  member  of  the  same  denomination  as  one 
of  the  parties  to  the  suit  ?  No  fair-minded  person  would  permit  such  a  consid- 
eration to  affect  his  judgment  in  the  slightest  degree.  The  challenges  were 
iiroperly  overruled.    The  defendants  claim  title  under  the  following  deed: 

"  Tills  indenture,  made  this  seventh  day  of  December,  A.  D.  1868,  between 
the  Union  Pacific  Railroad  Company,  by  its  agent  and  trustee,  of  the  first  part, 
and  H.  W.  Kuhns,  pastor  Luthei'an  church  of  Omaha,  of  the  county  of  I>oug- 
las  and  state  of  Nebraska,  of  the  second  part, — 

»*  Witnesseth,  that  in  consideration  of  the  sum  of  one  dollar  in  hand  paid  by 
the  said  H.  W.  Kuhns,  the  receipt  whereof  is  hereby  acknowledged,  the  said 
party  of  the  first  part  has  quitclaimed,  remised,  and  released,  and  does  hereby 
quitclaim,  remise,  and  release,  unto  the  said  party  of  the  second  part  all  their 
right,  title,  and  interest  in  and  to  the  following-described  premises,  situated 
in  the  county  of  Lincoln  and  state  Nebraska,  and  described  as  follows,  to- 
wit:  lots  Nos.  seven  and  eight,  (7,  8,)  in  block  No.  one  hundred  and  fifteen, 
(115,)  town  of  North  Platte,  donated  in  trust  for  use  of  the  Lutheran  church. 
with  all  and  singular  the  hereditaments  and  appurtenances  thereunto  belong- 
ing, to  have  and  hold  the  aboveKlescribed  premises  to  the  said  party  of  the 
second  part,  and  to  their  heirs  and  assigns,  forever. 
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''  In  witness  whereof  the  said  party  of  the  first  part  has,  through  its  agent 
and  trustee,  as  aforesaid,  executed  and  delivered  this  instrument  the  day  and 
year  above  written.  Grenville  M.  Dodge,  Agent  and  Trustee. 

"  In  presence  of  J.  E.  House." 

*»5tet«  of  Nebraska,  County  of  Douglas:  On  this  seventh  day  of  December, 
A.  D.  1868,  before  me,  notary  public  within  and  for  said  county,  personally 
appeared  ther above-named  Grenville  M.  Dodge,  agent  and  trustee  of  the  Union 
Pacific  Railroad  Company,  to  me  known  to  be  the  identical  person  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  the  same  to  be  his  volun- 
tary act  and  deed,  and  the  voluntary  act  and  deed  of  the  Union  Pacific  Rail- 
road Company.  Osoar  F.  Davis,  Notary  Public." 

Tliey  also  introduced  proof  tending  to  show  the  organization  of  the  society 
at  North  Platte,  of  which  the  defendants  were  trustees,  and  a  deed  from 
Kuhns  to  them,  as  such  trustees,  for  the  lots  in  question.  There  was  other 
testimony  in  the  case  to  which  it  is  unnecessary  to  refer.  The  plaintiff  in 
error  claims  to  derive  title  to  the  lots  in  question  from  the  Union  Pacific 
Railroad  as  follows:  In  the  year  1868  one  Charles  E.  Buchanan  was  station 
agent  at  North  Platte,  and  appears  to  have  acted  as  land  agent  also.  This 
man  testifies  that  the  lots  in  question  were  given  to  the  school-district  upon 
condition  that  it  would  build  thereon,  which  it  did;  that  is,  that  the  witness 
set  apart  those  lots  for  school  purposes. 

lie  also  states  that  a  deed  for  the  same  was  made,  but  in  this  he  is  evi- 
dently mistaken,  as  no  such  deed  was  offered  in  evidence.  The  powers  of  this 
jigent  are  stated  by  J.  E.  House,  his  immediate  superior,  as  follows :  ^^Question. 
Any  contracts  that  these  station  agents  made  had  to  be  afterwards  ratified  by 
you  or  General  Dodge?  Answer.  Yes.  Q.  Describe  the  manner  in  which  a 
station  agent  would  make  a  contract  with  a  man,  sell  him  a  lot  in  North 
Platte,  or  any  other  towns  on  the  road?  A,  They  were  furnished  a  price-list, 
a  map  of  the  town  showing  the  lots,  and  were  furnished  application  slips, 
upon  which  the  numbers  of  the  lots  and  prices  were  all  in  blank;  they  were 
also  furnished  contracts.  The  contracts  were  made  in  duplicate  ftnd  sent  to 
the  ollice  with  the  fii-st  installment,  whatever  it  was,  for  the  contracts  to  be 
mtified  and  retuoied  for  signatures.  Q,  Was  the  contract  sent  in  before  the 
application  slips?  A.  They  <all  came  toff^er*  Q.  Then,  if  the  proposed  con- 
tract was  satisfactory?  A,  It  Wiis  sig&d  Jf  the  parties  at  Omaha,  and  re- 
turned back  again  to  the  purchaser;  botH^W^the  contracts  were  signed  by  the 
purchaser,  then  the  duplicate  copy  was  sent  to  the  purchaser,  and  the  original 
was  kept  in  the  ofiSce.  Q,  Then  these  station  agents  had  no  authority  to 
make  any  verbal  agreements  with  reference  to  the  sale  of  lands  at  all?  A, 
No." 

A  log  school  building  was  erected  on  the  lots  in  question  in  1868,  and  school 
seems  to  have  been  taught  therein  until  1874,  when  the  district  having  erected 
a  new  school-house  upon  other  lots,  the  school  property  on  lots  7  and  8  was  sold 
at  a  public  auction  to  J.  H.  McConnell  for  M.  C.  Keith,  for  the  sum  of  S611. 
Keith,  several  years  afterwards,  conveyed  to  the  plaintiff.  There  is  a  conflict  in 
the  testimony  aa  to  what  was  offered  for  sale  at  the  time  the  school  property  on 
lots  7  and  8  was  sold,  but  the  clear  weight  of  the  testimony  shows  that  nothing 
was  offered  but  the  buildings,  and  that  the  lots  without  the  buildings  were 
worth  about  Sl,O0O.  After  the  completion  of  the  sale,  two  of  the  school  trus- 
tees made  a  deed  to  McConnell ;  Street,  the  other  member,  refusing  to  join 
them.    The  deed  is  as  follows: 

"Know  all  men  by  these  presents,  that  Guy  C.  Barton,  Joseph  Mackle,  and 
C.  n.  Street,  school  board  of  District  No.  1,  of  the  county  of  Lincoln  and  state 
of  Nebi-aska,  for  the  consideration  of  86il,  hereby  quitclaim  to  Joseph  H. 
McConnell,  of  the  county  of  Lincoln  and  state  of  Nebraska,  to-wit:  AH  of  our 
right  to  lots  7  and  8,  in  block  one  hundred  and  fifteen,  (115,)  in  the  town  of 
North  Platte,  as  platted  and  recorded  in  the  clerk's  ottice  uf  said  county,  with 


Digitized  by 


Google 


208  THE   NOSTHWESTERN    BEPOBTER.  [Neb. 

the  erections  thereon,  possession  of  the  inclosure  of  the  same  to  be  given  on 
or  before  the  first  d'Ay  of  May,  1874. 

''  In  witness  wiiereof  we  have  set  our  hands  this  ninth  day  of  February^ 
1874.  ''Joseph  Magkle, 

**  Director  School-dist.  Xo.  one,  (1.) 
"Guy  C.  Barton, 

"  Moderator  School-dist.  Xo.  one. 
"In  presence  of  James  Belton." 

^^  State  o/NebrasJ&a,  Lincoln  County:  Before  rae,  the  undersigned,  a  clerk  of 
the  district  court  in  and  for  said  county,  personally  appeared  Joseph  Mackle 
and  Guy  C.  Barton,  who  are  personally  known  to  me  to  be  the  identical  per- 
sons wliose  names  are  affixed  to  the  foregoing  deed  as  grantors,  and  acknowl- 
eilged  tlie  same  to  be  their  voluntary  act  and  deed. 

**  Given  under  my  hand  and  official  seal  this  ninth  day  of  February,  1874. 

^^James  Belton,  cferk." 

The  proof  fails  to  show  that  the  school-district  claimed  the  title  to  the  lots 
ill  controversy,  or  that  it  held  adversely,  and  as  the  plaintiff  in  error  has  not 
been  in  possession  under  tlie  deed  from  the  school-district  for  10  years,  the  va- 
lidity of  his  title  must  depend  upon  the  alleged  conveyance  from  Buchanan. 
This,  in  our  opinion,  wholly  fails.  It  is  very  strenuously  insisted  that  the  de- 
fendants in  error  must  fail  in  the  action  because  they  dfd  not  introduce  the 
patent  from  the  government  of  the  United  States  to  the  Union  Pacific  Rail- 
roarl  for  the  lots  in  question.  The  rule  seems  to  be  well  settled  that  a  party 
is  estopped  from  denying  a  title  under  which  he  claims  to  derive  his  right  to 
the  premises.  Where  both  parties  claim  title  from  the  same  grantor,  it  is  suf- 
tioieut  prima  faaie  to  prove  derivation  of  title  from  him,  without  proving  his 
title.  2  Greenl.  Ev.  §  307;  HarVs  Lessee  v.  Johnson,  6  Ohio,  89;  Conyer  v. 
Convei'se,  9  Iowa,  554;  Lee  v.  Johnsony  3  111.  522. 

It  was  unnecessary,  therefore,  to  introduce  the  patent  from  the  United  States 
for  the  lots  in  question.  It  is  evident  that  justice  has  been  done;  that  there  is 
no  error  in  the  record.    The  judgment  must  be  affirmed. 


.tfT" 


^}||^N  V.  Beyins. 
Filed  March  20,  1883. 


1.  The  airreement  by  a  hasband  that  hi^  wire  will  ezecnte  a  mortgage  npon  real  estate  held  In  her 
name  tin'l  to  which  she  claims  title,  will  not  be  enforced  against  her  where  there  is  no  proof  that  she 
aathortzed  the  contract. 

2.  Wh  re  8  itisfaction  of  a  mortgage  dae  In  three  years,  ezecatad  by  a  wife  apon  her  real  eatata,  was 
entered  ot  record  by  the  mortgagee  npon  the  promise  of  the  hnnband  that  his  wife  would  execute  a 
mortgage  due  In  one  year,  opon  the  failure  to  execute  the  mortgage,  fuld^  that  the  satisfaction  would 
be  set  aside.  ^ 

Appeal  from  Douglas  county. 

/.  D,  Ho^joe,  for  plaintiff.    E,  Wakeley,  for  defendant. 

Maxwell,  J.  This  is  an  action  for  the  specific  execution  of  an  agreement 
to  execute  a  mortgage  upon  certain  real  estate,  and  for  a  decree  foreclosing 
the  same,  and  for  general  relief.  It  is  alleged  in  the  petition  in  substance 
that  on  or  about  the  twenty-second  of  September,  1879,  Andrew  Bevins  pur- 
cluised  the  premises  in  controversy,  taking  the  title  thereto  in  the  name  of 
Alice  Bevins,  his  wife;  that  about  the  same  time  the  defendant  applied  to 
the  plaintiff  for  a  loan  of  6600  for  the  purpose  of  erecting  a  house  on  the 
lot  in  question;  that  it  w;is  agreed  that  the  defendant  should  have  the 
sum  required,  out  of  a  note  which  Bevins,  as  an  attorney,  held  for  collec- 
tion, the  defendant  to  secure  the  same  by  executing  a  mortgage  on  said 
premises,  due  in  one  year  from  November  10, 1879;  that  about  the  tenth  of 
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November,  1879,  Bevins  gave  the  plaintiff  his  note  for  the  sum  of  S600,  and 
agreed  that  the  mortgage  should  be  executed  in  a  short  time;  that  about  the 
twenty-fourth  of  that  month  the  defendant  did  execute  a  mortgage  for  the 
sum  of  S350,  and  reciting  the  payment  of  8250,  and  providing  that  it  should 
not  be  foreclosed  until  two  years  from  tlie  maturity  of  the  note,  which  mort- 
gage was  placed  on  record,  without  being  presented  to  the  plaintiff;  that  on 
or  about  the  tenth  of  January,  1880,  the  plaintiif  discovered  the  character  of 
the  mortgage  and  refused  to  accept  the  sauie,  and  thereupon  Bevins  agreed  to 
execute  a  new  mortgage  due  on  the  tenth  day  of  November,  1880,  and,  rely- 
ing upon  this  agreement  of  Beyins,  the  plaintiff  canceled  the  mortgage  given 
by  the  defendant ;  and  that  the  defendant  thereafter  refused  to  give  a  new 
mortgage.  The  answer  alleges  in  substance  that  Alice  Bevins  purchased  and 
paid  for  said  premises;  that  plaintiff  loaned  Andrew  Bevins  the  sum  named^ 
and  agreed  to  take  his  (Hevins*)  note  therefor,  due  in  one  year,  and  credit  hina 
with  fees  due  for  legal  services ;  that  afterwards  the  parties  settled  and  it 
was  agreed  that  $250  was  a  reasonable  sum  for  the  aforesaid  services;  that 
about  November  10,  1879,  the  plaintiff  requested  Bevins  to  give  him  a  mort- 
gage due  in  one  year,  which  he  refused,  but  promised  to  g^ve  him  one  due  in 
in  three  years,  if  his  wife  would  consent;  that  such  mortgage  was  executed 
November  24, 1879,  and  recorded  in  the  plaintiifs  absence;  that  in  January^ 
1880,  the  plaintiff  i-efused  to  accept  said  mortgage  and  canceled  the  same, 
taking  Bevins*  note  for  $350,  due  in  one  year. 

The  answer  denies  specifically  that  Alice  Bevins  ever  agreed  or  authorized 
any  person  to  agree  to  execute  a  mortgfige  upon  said  premises  except  as  above 
stated,  and  alleges  that  she  never  knew  of  any  proposal  for  a  mortgage  due 
in  one  year,  until  January,  1880.  A  large  amount  of  testimony  was  taken, 
which  is  set  forth  in  the  record,  and  to  which  it  is  unnecessary  to  refer  at 
length.  The  court  below  rendered  a  decree  that  the  plaintiff  was  entitled  to 
have  a  mortgage  from  the  defendant  upon  the  premises  in  question  for  the 
sum  of  $350,  said  mortgage  to  be  due  in  one  year  from  November  10,  1879, 
and  to  draw  interest  at  the  rate  of  10  percent.;  that  said  mortgage  was  a  lien 
upon  said  real  estate,  and  that  the  plaintiff  was  entitled  to  a  decree  of  fore- 
closure and  sale.    The  defendant  appeals  to  this  court. 

It  is  not  seriously  contended  that  more  than  $350  was  due  from  Bevins  to 
the  plaintiff  on  the  tenth  day  of  November,  1879,  so  that  the  only  question 
necessary  to  be  determined  is,  does  the  proof  warrant  a  decree  against  the 
wife  for  t|ie  execution  of  a  mortgage  due  in  one  year  from  November  10, 1879  ? 
It  is  a  well-settled  rule  of  equity  that  a  parol  contract  for  the  sale  and  con- 
veyance of  real  estate,  will,  if  the  party  seeking  relief  has  performed  or  so 
far  performed  the  contract  as  to  entitle  him  to  the  relief,  be  specifically  en- 
forced. And  if  there  has  been  a  full  performance  on  one  side  the  other  can- 
not insist  upon  the  statute  as  an  objection  to  the  enforcement  of  the  contnvct. 
These  principles  undoubtedly  apply  to  mortgages.  If  it  was  clearly  established 
that  Bevins  was  the  owner  of  the  lot  upon  which  the  house  was  erected,  and 
that  the  wife  merely  held  the  legal  title  to  the  same,  and  that  the  husband  had 
Iwrrowed  the  money  from  the  plaintiff  under  an  agreement  to  execute  a  mort- 
gage upon  said  premises  to  secure  the  sum  borrowed,  the  court  would  have  no 
hesitation,  after  a  full  performance  on  the  part  of  the  plaintiff,  to  compel  the 
execution  of  a  mortgage  in  pursuance  of  the  contract. 

But  there  is  a  defect  in  the  proof  on  these  points.  There  is  no  pretense 
that  the  title  to  the  real  estate  in  question  was  placed  in  the  wife's  name  for 
the  purpose  of  defrauding  creditors,  nor  that  any  of  the  money  borrowed  was 
nsed  in  paying  for  the  lot,  nor  does  it  appear  that  the  plaintiff  was  not  aware 
that  the  title  to  the  real  estate  was  in  the  wife.  Indeed,  the  circumstances 
surrounding  the  transaction  lead  us  to  believe  that  the  plaintiff  trusted  largely 
to  the  solvency  of  Bevins,  who  at  that  time  held  for  collection  notes  belong- 
▼.15 — 14  (no.  iv) 
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ing  to  the  plaintiff  for  a  considerable  amount,  and  was  transacting  consider- 
able business  for  him,  and,  so  far  as  appears,  their  relations  were  of  the  must 
amicable  character.  There  is  no  pretense  or  claim  that  the  wife  ever  iigreed 
with  the  plaintiff,  or  authorized  any  one  to  agree,  to  execute  a  mortgage  due 
on  the  tenth  of  November,  1880.  How.  then,  can  such  an  agreement  be  en- 
forced against  her?  The  case  is  similar  in  that  regard  to  that  of  Morgan  v. 
Bergen,  3  Neb.  209.  The  decree  for  a  mortgage  due  November  10,  1880,  and 
foreclosing  the  same,  is  therefore  reversed.  It  is  very  clear,  however,  that 
the  satisfaction  of  the  mortgage  executed  by  the  wife  wi^s  made  under  a 
promise  from  Bevlns  that  his  wife  would  execute  a  mortgage  due  in  Novem- 
ber, 1880.  As  these  facts  clearly  appear  in  the  pleadings  and  proof,  the  satis- 
faction will  be  set  aside  under  the  prayer  for  general  relief,  and  that  the  mort- 
gage be  reinstated  in  full  force. 

In  the  case  of  Loggenwell  v.  Fryer,  21  Wis.  892,  upon  facts  somewhat  simi- 
lar to  the  case  at  bar,  such  relief  was  denied,  but  justice,  the  aim  and  object 
of  all  law,  seems  to  require  such  cancellation.  A  decree  will  be  entered  in 
this  court  in  conformity  to  this  opinion. 


State  of  Nebraska  ex  rel.  Bkatty  v.  Mayor,  Etc.,  of  Omaha. 
Filed  March  20. 1883. 

1.  To  wnrrant  a  court  in  graating  a  mandamiu  It  moat  be  made  to  appear  that  the  relator  tiaa  a 
clear  legal  ri^ht  to  the  performsince  by  the  respoadenta  of  the  particalar  daty  aonght  to  be  enforced, 
and  that  be  haa  no  adequate  remedy  at  law. 

2.  Temporary  obfttructiona  in  a  atreet,  which  are  reasonable  and  neeesaary  for  the  erecUon  of  a 
bnilding  upon  an  adjoining  lot,  do  not  conatftute  a  nuisance,  provided  they  are  not  unreasonably  pro- 
longed. 

Original  application  for  mandamtts. 

Redick  &  Redick,  for  plaintiff.    John  Z>.  Hoxjoe,  for  respondent. 

Maxwell,  J.  This  is  an  application  for  a  mandamvs  to  compel  the  mayor 
and  council,  the  marshal,  and  street  commissioner  of  the  city  of  Omaha  to  re- 
move a  certain  frame  building  from  Twelfth  street  in  said  city.  The  relator 
states  in  his  application  that  he  is  a  saloon-keeper  in  said  city;  ^*  that  on  or 
about  the  first  of  February,  1880,  he  procured  a  lease  of  the  building  then  and 
now  standing  on  the  west  side  of  Twelfth  street,  between  said  Farnham  and 
Douglas  streets,  and  on  accruer  of  the  alley,  for  —  years  from  that  date;  that 
he  took  out  his  license  as  required  by  law,  and  at  a  great  expense  fitted  up 
said  building,  placed  therein  a  large  stock  of  goods,  and  engaged  in  the  retail 
liquor  and  cigar  business,  and  soon  built  up  a  large  and  lucrative  trade,  which 
was  constantly  increasing  until  the  date  of  the  grievances  hereinafter  stated ; 
*  *  *  that  on  or  about  the  first  day  of  March,  1882,  the  Nebraska  Na- 
tional Bank,  a  corporation  organized  under  the  national  banking  act  of  the 
congress  of  the  United  States,  purchased  a  large  building,  132  feet  in  length 
and  22  feet  in  width,  then  standing  on  the  north-west  corner  of  Farnham  and 
Twelftii  streets,  and  on  lot  8  in  block  121,  and  unlawfully  moved  the  same 
out  over  the  sidewalk  into  said  Twelfth  street  so  that  the  same  occupied 
about  24  feet  of  said  street  for  a  distance  of  about  136  feet,  the  rear  of  said 
building  standing  within  20  feet  of  tiie  front  doors  of  your  petitioner's  place 
of  business,  and  in  so  doing  tore  up  and  mutilated  the  sidewalk  running  from 
Farnham  stieet  to  the  alley  on  the  west  side  of  said  Twelfth  street;  that  the 
only  way  wagon  or  carriage  travel  on  said  Twelfth  street,  between  Fariiliuni 
and  Douglas  streets,  can  be  accommodated  is  by  a  narrow  passage-way  between 
said  building  and  the  sidewalk  on  the  east  side  of  said  Twelfth  street;  that 
said  building  obstructs  and  hinders  traffic  of  every  kind  upon  said  street,  and 
is  a  great  inconvenience  to  the  traveling  public  in  general,  and  those  who  do 
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Imsiness  on  that  street  in  particular,  and  by  reason  whereof  your  petitioner 
is  greatly  and  especially  damaged;  that  by  reason  of  said  obstruction  your  pe- 
titioner's place  is  out  of  sight  of  said  Farnham  street  and  persons  who  pass 
that  way,  and  has  been  rendered  almost  inaccessible;  that  in  plaintiff's  buBi> 
ness  the  most  important  element  of  success  is  the  procurement  of  a  well- 
known  and  popular  locality;  that  there  is  no  other  place  in  said  city  as  desir- 
able and  advantageous  to  your  petitioner  for  his  said  business  as  was  his 
present  one  before  the  removal  of  said  building  into  said  street;  that  since 
said  removal  his  trade  has  been  constantly  falling  off,  owing  to  the  impassa- 
ble condition  of  said  street  and  the  obscurity  of  his  location  and  the  fact  that 
{pedestrians  are  driven  to  the  east  side  of  said  Twelfth  street,  all  caused  by 
the  removal  of  said  building  into  and  the  consequent  obstruction  of  said 
street,"  etc.  There  are  other  allegations  as  to  the  obstruction  of  the  street 
as  to  the  public  at  large,  to  which  it  is  unnecessary  to  refer.  A  number  of  the 
urdtnances  of  the  city  are  also  set  out  in  the  application,  which  do  not  require 
notice. 

.  To  warrant  the  court  in  granting  a  mandamus  it  must  appear  that  the  re- 
lator has  a  clear  legal  right  to  the  performance  by  the  respondents  of  the  par- 
ticular duty  sought  to  l^  enforced,  {Anderson  v.  Colson,  1  Neb.  172;  School- 
district^  8  Keb.  94;  High,  Ex.  Leg.  Rem.  §  10;)  and  it  mast  also  appear  that 
he  has  no  adequate  remedy  at  law.  The  application  is  defective  in  both  of 
these  particulars,  and  fails  to  state  facts  suthcient  to  entitle  the  relator  to  the 
writ.  Whether  this  court  would  control  the  action  of  the  mayor  and  council 
of  a  city  of  the  first  class  in  regard  to  the  temporary  removal  of  buildings  into 
the  street  is  not  now  before  the  court,  and  we  express  no  opinion  thereon.  It  is 
very  clear,  however,  that  the  application  fails  to  state  all  the  facts  as  to  the 
removal  of  the  building,  and  it  was  conceded  in  the  argument  of  the  case  that 
the  removal  was  temporary,  and  for  the  purpose  of  enabling  the  bank  to  erect 
:i  new  building  on  the  site  formerly  occupied  by  the  wooden  building,  and  it 
has  erected  and  nearly  completed  such  building.  Is  a  reasonable  temporary 
obstruction  of  the  street  and  sidewalk,  for  the  purpose  of  erecting  a  new 
building,  a  nuisance?  The  right  of  the  public  to  the  use  of  a  street  is  the 
right  of  every  person  who  desires  to  do  so  to  pass  and  repass  along  the  same. 
Hut  this  right  is  subject  to  temporary  or  partial  obstructions  necessarily 
placed  therein. 

In  Com,  V.  Passmore,  1  Serg.  &  R.  217,  the  supreme  court  of  Pennsylvania 
say:  "Necessity  justifies  actions  which  would  otherwise  be  nuisances;  this 
necessity  need  not  be  absolute,  it  is  enough  to  be  reasonable.  No  man  has  a 
right  tothrow  wood  or  stones  into  the  street  at  pleasure.  But,  inasmuch  as 
fuel  is  necessary,  a  man  may  throw  wood  into  the  street  for  the  purpose  of 
having  it  carried  into  the  house,  and  it  may  lie  there  for  a  reasonable  time; 
-H),  because  building  is  necessary,  stone,  brick,  lime,  sand,  and  other  materials 
ID  ay  be  placed  in  the  street,  provided  it  be  done  in  the  most  convenient  man- 
ner." 

In  Rex  V.  Ward,  4  Adol.  &  E.  405.  Lord  Denman,  speaking  in  reference  to 
a  board  erected  for  the  purpose  of  repairing  a  house,  said:  **The  board  is 
placed  for  the  safety  of  those  possessing  the  right  of  way ;  it  protects  them 
from  inevitable  danger  if  it  leaves  them  a  free  passage  and  sends  them  an- 
other way,  if  the  whole  street  is  necessarily  obstructed.  Every  way  to  which 
houses  adjoin  must  be  considered  as  set  out,  subject  to  those  occasional  inter- 
ruptions which  resemble  the  temporary  acts  of  loading  coal  in  keels,  alluded 
to  in  Rex  v.  Russell,  6  Barn.  &  C.  566." 

In  Clark  v.  Fry,  8  Ohio  St.  873-4,  the  supreme  court  of  Ohio  says:  "Even 
the  use  of  a  highway,  for  mere  transit  by  one  part  of  the  public,  may,  at  the 
time  of  a  multitude  upon  it,  oppose  a  temporary  obstruction  to  the  passage 
of  another  part  of  the  public.  A  company  of  persons  stopping  or  standing 
on  the  pavement  of  a  street  with  their  wagons  or  carriages,  for  mere  tempo- 
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rary  purposes  of  business,  interpose  impediments  to  the  free  and  uninter- 
rupted transit  upon  a  public  highway.  The  delivery  of  freight,  and  every 
variety  of  goods,  fuel,  etc.,  at  business  and  other  houses  on  a  street,  is  a  neces- 
sary incident  to  the  use  of  the  public  highway.  And  the  repair  and  im- 
provement of  streets,  and  the  deposit  of  the  materials  for  the  same,  often 
creiite  obstructions  to  the  uninterrupted  transit  by  the  public.  So,  also,  the 
improvement  or  building  or  repair  of  houses,  aud  the  construction  of  sewer:^ 
and  cellar  drains  on  adjacent  lots,  often  create  necessary  temporary  impedi- 
ments upon  public  highways.  These  are  not  invasions  of,  but  simply  inci- 
dents to,  or  rather  qualifications  of,  the  right  of  transit,  and  the  limitation 
upon  them  is  that  they  must  not  be  unnecessarily  and  unreasonably  interposed 
or  prolonged." 

Temporary  obstructions  in  a  street  which  are  reasonable  and  necessary  for 
the  erection  of  a  building  upon  an  adjacent  lot  do  not  so  constitute  a  nui- 
sance, provided  they  are  not  unreasonably  prolonged.  Such  obstructions  are 
not  invasions  of  the  rights  of  the  public  to  the  use  of  the  street,  but  merely 
incident  to  or  a  limitation  on  such  right;  but  are  justified  only  so  long  as  they 
are  re^isonably  necessary.  The  party  placing  the  obstructions  therein,  how- 
ever, will  not  be  justified  in  leaving  the  street  in  an  unsafe  condition.  One 
of  the  principal  grounds  of  complaint  in  this  case  is  the  obstruction  of  the 
sidewalk,  thereby  causing  people  to  pass  on  the  east  side  of  the  street  and 
away  from  the  relator's  place  of  business,  but  there  are  no  facts  stated  show- 
ing such  obstruction  to  be  unnecessary.  As  to  the  removal  of  the  building 
into  the  street,  it  is  evident  that  it  was  placed  there  temporarily,  and  there 
is  no  allegation  that  it  was  not  so  removed  with  the  consent  of  the  proper 
public  authorities.  The  facts  stated  in  the  application  do  not  show  the  ob- 
structions to  be  a  nuisance.    The  writ  must  be  denied. 


Blanchard  v.  Jamison. 
FUed  March  20, 1883. 

1.  Where  a  cenw  l«  sabmltted  to  the  court  on  the  petition,  ans-wer,  and  reply,  without  eyldence.  onljr 
BQch  matters  of  derenae  in  the  answer  as  are  admitted  by  the  reply,  either  by  a  failare  to  deny  or  by 
iidmission,  are  to  be  considered  as  established. 

2.  An  admission  in  a  reply  thut  the  title  to  certain  lands  mortc^a^ed  was,  at  the  time  of  the  execa- 
tlon  of  the  mortjcnge,  in  the  United  States,  is  not  a  valid  defense,  provided  the  mortgagor  afterwards 
acquired  title  to  the  same. 

Appeal  from  Gass  county.- 

W,  F,  CThapin,  for  plaintiff.  S.  M,  Chapman,  for  defendant 
Maxwell,  J.  This  is  an  action  to  foreclose  a  mortgage  upon  real  estate. 
It  is  alleged  in  the  petition  that  on  the  twelfth  day  of  June,  1873,  one  Andrew 
J.  Kobertson  executed  three  promissory  notes  for  the  sum  of  $900  in  the  aggre- 
gate, with  interest,  and  delivered  the  same  to  Calvin  II.  Blanchard,  and  to 
secure  the  payment  of  said  notes  executed  a  mortgage  upon  the  S.  j^  of  the  8. 
W.  \  of  section  12,  in  township  10  N.,  range  10  E.,  of  the  sixth  P.  M. ;  that 
said  mortgage  wjis  duly  recorded  in  the  ortlce  of  the  county  clerk  of  Cass 
county  on  the  seventh  day  of  August  of  that  year;  that  on  the  fifteenth  day 
of  Aj)ril,  1876,  Robertson  conveyed  all  his  right,  title,  and  interest  in  said 
premises  to  Sarah  F.  Frisbie,  who,  in  January,  1877,  conveyed  to  the  defend- 
ant. It  is  also  alleged  tliat  no  part  of  the  debt  has  been  paid,  and  that  no 
action  at  law  has  been  instituted  to  recover  the  amount  due.  The  prayer  is 
for  the  ordinary  decree  of  foreclosure.  To  this  petition  the  defendants  Welthy 
Ann  Jamison,  Andrew  J.  Robertson,  and  Sarah  F.  Frisbie  filed  a  joint  answer, 
in  which  they  admit  the  execution  and  delivery  of  the  promissory  notes  and 
mortgage  mentioned,  but  allege  that  the  mortgage  was  executed  prior  to  the 
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entry  and  purchase  of  said  land  from  the  United  States,  and  that  the  debt 
was  contracted  prior  to  the  entry  of  said  land  by  said  Uobertsoii.  It  is  also 
alleged  that  said  notes  and  mortage  were  executed  and  delivered  to  said 
Blanchard  in  consideration  of  a  homestead  tiling  or  entry  upon  said  real  estate, 
when  in  fact  Blanchard  did  not  have  a  homestead  filing  or  tiling  of  any  kind 
upon  said  real  estate,  or  any  part  thereof.  The  plaintiff  demurred  to  the  an- 
swer, upon  the  ground  that  the  facts  stated  therein  were  not  a  deft^nse  to  the 
action.  The  demurrer  was  overruled,  whereupon  the  plaintiff  filed  a  reply  in 
which  he  admits  that  at  the  time  of  the  execution  of  the  mortgage  in  ques- 
tion the  title  to  the  land  was  in  the  United  SStates,  but  alleges  that  said  llob- 
ertson  afterwards  obtained  title  to  the  same  by  making  an  additional  home- 
stead entry,  upon  which  a  patent  was  issued  from  the  United  States.  He 
denies  that  said  notes  were  given  for  a  homestead  entry  or  filing  which  Calvin 
IL  Blanchard  had,  or  represented  he  had,  on  said  land,  but  avers  that  they  were 
given  for  the  improvements  on  said  land,  consisting  of  a^dwelling-house,  an 
orchard,  and  a  large  amount  of  breaking,  which  improvements  were  owned 
by  said  Blanchard  and  sold  by  him  to  Robertson,  and  were  of  the  full  value 
of  $1,000.  The  cause  was  submitted  to  the  court  upon  the  pleadings,  and  a 
decree  of  foreclosure  rendered  in  favor  of  the  plaintiff  for  the  sum  of  f  1.741.65 
and  costs.    The  defendants  appeal  to  this  court. 

The  questions  presented  by  the  answer  are  not  available  as  a  defense  either 
to  Mrs.  Frisbie  or  Welthy  Ann  Jamison,  if,  as  it  appears  from  the  record,  they 
derived  title  from  Bobertson.  But,  the  answer  being  joint,  any  defense 
stated  therein,  which  is  admitted  in  favor  of  any  of  the  defendants,  will  be 
considered.  The  case  being  submitted  upon  the  pleadings,  it  is  necessary  first 
to  determine  what  the  issue  is. 

Section  134  of  the  Code  provides  that  '•  every  material  allegation  of  the  pe- 
tition not  controverted  by  the  answer,  and  every  material  allegation  of  new 
matter  in  the  answer  not  controverted  by  the  reply,  shall,  for  the  purpose  of 
the  action,  be  taken  as  true;  but  the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  controverted  by  the  adverse  party,  as  upon  a  direct  denial  or 
avoidance.  Allegations  of  value,  or  of  amount  of  damage,  shall  not  be  con- 
sidered as  true  by  failure  to  controvert  them." 

There  being  no  proof  in  support  of  the  answer,  and  the  material  facts  therein 
stated,  except  as  to  the  title  of  the  land  at  the  date  of  the  mortgage,  being  de- 
nie<l  in  the  reply,  the  notes  and  mortgage  are  admitted,  and  the  only  defense 
established  is  that  Robertson  executed  the  same  while  the  title  was  in  the 
United  States.  In  Junes  v.  Toakum^  5  Neb.  265,  it  was  held  that  the  home- 
stead act  does  not  prohibit  the  owner  of  a  homestead  from  pledging  it  volun- 
tarily to  secure  a  pre-existing  debt,  and  that  the  only  effect  of  the  statute  was 
to  protect  the  debtor  against  a  compulsory  payment  of  such  demand  out  of  tlie 
land.  This  statement  of  the  law  is  evidently  correct,  because,  although  the 
statute  declares  that  the  land  shall  not  be  liable  for  debts  incurred  prior  to  tlie 
patent  being  issued,  yet  it  will  not  be  contended  that  a  conveyance  of  the 
land  In  payment  of  an  antecedent  debt  would  be  void.  But  it  is  said  that  it 
is  against  public  policy  to  enforce  a  contract  of  this  kind,  being  in  contraven- 
tion of  the  homestead  law. 

Tfiis  question  was  before  this  court  in  the  case  of  Robinson  v.  Bateman,  12 
Xcb.  508,  [S.  C.  11  N.  W.  Rep.  736,]  and  it  was  held,  after  a  full  examina- 
tion of  the  authorities  bearing  upon  the  question,  that,  where  an  act  is  merely 
prohibited  by  statute  and  the  parties  are  not  in  pari  delicto,  the  party  upon 
whom  no  penalty  is  imposed  may,  upon  the  non-performance  of  the  contract, 
maintain  an  action  thereon  against  his  contra».'tor.  The  same  rule  was  ap- 
pli€«l  in  Simmons  v.  Yuram,  11  Neb.  516,  [S.  C.  9  N.  W.  Rep.  690.]  In  the  case 
last  cited  it  is  said:  "A  case  must  fall  clearly  within  the  prohibition  before  its 
enforcement  will  be  denied.    As  a  rule,  public  policy  is  best  subserved  by  re- 
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quiring  a  party,  receiving  the  labor  or  property  of  another  under  contract,  to 
pay  the  price  agreed  upon  for  the  same.** 

There  is  no  penalty  imposed  by  the  statute  upon  the  person  who  merely  pur- 
chases the  lands  taken  by  another  as  a  homestead  under  the  laws  of  the  United 
States,  all  the  penalties  being  imposed  upon  the  person  selling  the  same.  And 
the  same  rule,  doubtless,  will  apply  to  mortgagees. 

The  purchaser,  therefore,  or  mortgagee,  is  not  in  pari  delicto  with  the  per- 
son who  enters  the  land,  who  cannot  be  permitted  to  plead  his  own  illegal 
act  as  a  shield  against  the  payment  for  property  obtained  by  such  contract. 
Improvements  upon  the  public  lands  are  by  statute  in  this  state  a  sufAcient 
consideration  for  a  promissory  note,  and  an  action  thereon  may  be  maintained. 
For  aught  that  appears  in  the  record,  therefore,  there  was  a  suflicient  consid- 
eration for  the  notes  and  mortgage,  and  the  admitted  facts  are  not  suHicient  to 
defeat  the  action.  If,  as  is  alleged  in  the  reply,  the  defendant  Robertson  ob- 
tained a  house,  orchard,  and  large  amount  of  breaking  upon  this  land,  justice 
requires  that  he  should  piiy  for  the  same. 

We  have  discussed  this  case  as  falling  within  the  homestead  laws,  bat  the 
only  evidence  that  the  land  was  entered  as  a  homestead  is  in  the  reply,  and 
that  being  new  matter  is  denied  by  the  statute,  and  requires  proof. 

It  is  very  clear  that  justice  has  been  done,  and  the  judgment  must  be  af- 
firmed. 


JosLiN  9.  Miller  and  others.  ' 

Filed  March  20,  1883. 

1.  The  ynlidity  of  a  promissory  note  made  in  Nebraska  but  payable  In  New  York  Is  to  bo  deter- 
mined by  the  lawii  of  Nebraskii. 

2.  A  party  who  makes  an  unnrlous  loan  throash  an  agent,  takes  the  oontraot  subject  to  »ll  the  in- 
iftrnmentalitles  employed  by  the  asent  in  Ita  conaammnUon. 

Appeal  from  Colfax  county. 

Hull  d'  Stearns,  for  plaintiff.     Phelps  dk  Thfjnuis,  for  defendants. 

Maxwell,  J.    This  is  an  action  to  foreclose  a  mortgage.    The  following 
is  a  copy  of  the  promissory  note  which  the  mortgage  was  given  to  secure. 
"$400.  Lfjoii,  Nebraska,  April  1,  1876. 

"Value  received  on  the  first  day  of  April,  1881, 1  promise  to  pay  Edward 
Joslin,  or  order,  S400,  with  interest  from  date  until  paid  at  10  per,  cent,  per 
annum,  as  per  coupons  attached,  at  the  oflice  of  the  Corbin  Banking  Compainy, 
61  Broadway,  New  York  city. '  Unpaid  interest  shall  bear  interest  at  10  per 
cent,  per  annum.  On  failure  to  pay  interest  within  five  dayd  after  due,  the 
holder  may  collect  principal  and  interest  at  once. 

"RoswELL  D.  Miller." 

The  defendant  Miller,  in  answer  to  the  petition,  alleges  in  subsUince  that 
he  received  but  $340,  $60  being  retained  by  Perkins  &  Newton  and  the  Cor- 
bin Banking  Company  as  commissions,  and  that  said  parties  were  the  agent** 
of  the  plaintiff.  He  also  pleads  payment  of  the  sum  of  $110.  There  is  also 
an  allegation  that  the  contract  is  to  be  governed  by  the  laws  of  New  York, 
and  that  by  the  laws  of  that  state  there  can  be  no  recovery  whatever  on  the 
note,  the  contract  being  void  for  usury.  The  defendants,  other  than  Miller, 
are  lienholders  on  the  mortgaged  premises.  The  case  wiis  referred  by  consent 
to  Hon.  W.  11.  Munger,  who  heard  the  testimony,  and  found  as  follows: 

"  The  underaigned  referee,  to  whom  the  above  cause  was  referred  as  sole 

referee  to  try  the  issues,  fixed  on  the  —  day  of ,  1882.  at  Lincoln,  Nebraska, 

as  the  time  and  place  for  the  trial  of  said  cause,  and  notified  the  piirties 
thereof.  At  the  time  and  place  the  parties  appeared  by  their  attorneys,  liiid, 
after  hearing  the  evidence,  I  do  find  (1)  that  the  defendant  Roswell  D.  Mil- 
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ler  executed  the  note  and  mortgage  in  plaintiflF's  petition  mentioned ;  (2)  that 
the  defendant  Roswell  D.  Miller  only  received  the  sum  of  S340  on  said  note 
and  mortgage ;  (3)  that  the  plaint! if  paid  the  full  sum  of  #400  for  said  note 
and  moitgage;  (4)  that  the  sum  of  $60,  a  part  of  said  sum  of  S400  paid  by 
the  plaintiff,  was  retained  by  Messrs.  Perkins  &  Newton  and  the  Corbin  Bank- 
ing Company  as  their  commissions  for  their  services  in  the  matter  of  the  loan 
from  plaintiff  to  defendant  Roswell  D.  Miller,  for  which  said  note  and  mort- 
gage mentioned  in  plaintiff's  petition  was  given;  (5)  that  defendant  Roswell 
D.  Miller  obtained  said  loan,  for  which  said  note  and  mortgage  was  given, 
through  Ck)rbin  Banking  Company  of  New  York;  (6)  that  said  cSrbin  Banking 
Company,  in  making  said  loan,  was  agent  for  plaintiff;  (7)  that  defendant  Ros- 
well D.  Miller  has  paid  on  said  note  and  mortgage  the  sum  of  8110;  (8)  that  the 
defendants  L.  W.  White  &  Co.,  Hughes  &  McKenzie,  O.  L  &  L.  C.  Smith, 
Adolf  Dworak,  Frank  H.  Manny,  who  have  answered,  setting  up  their  cross- 
bills, are  entitled  to  a  decree  for  the  amount  due,  as  stated  in  their  answer; 
(9)  that  the  priority  of  liens  are  as  follows:  First,  Plaintiff's;  second,  L.  W. 
White  &  Co.'s ;  third,  Hughes  &  McKenzie's ;  fourth,  O.  I.  &  L.  C.  Smith's ;  fifth, 
Adolf  Dworak's,  and  the  defendants',  in  amount  as  stated  in  their  several  an- 
swers and  cross-petitions ;  (10)  that  defendants  recover  costs  of  this  action, 
except  costs  of  defendants  filing  cross-bills,  which  should  be  taxed  to  defend- 
ant Jioswell  D.  Miller;  (11)  that  said  loan  from  plaintiff  to  defendant  Roswell 
D.  Miller  was  usurious." 

Exceptions  were  filed  to  the  report,  which  were  overruled  and  a  decree  en- 
tered on  the  findings.    The  plaintiff  appeals  to  this  court. 

In  the  argument  of  this  case  the  attorneys  for  the  appellee  insisted  very 
strenuously  that  the  contract  was  to  be  governed  by  the  laws  of  New  York, 
and  that  as  by  the  laws  of  that  state,  which  are  set  out  in  the  answer,  an 
nsurious  contract  is  void,  therefore  the  plaintiff  is  not  entitled  to  recover. 
The  same  question,  on  substantially  the  same  facts,  was  l)efore  this  court  in 
the  case  of  Olmstead  v.  iV.  E,  Mtge.  Co.  11  Neb.  493.  IS.  C. 9  N.  W.  Rep.  650,1 
and  it  was  held  that  the  validity  of  the  contract  was  lo  be  determined  by  the 
laws  of  tliis  state  and  not  of  New  York.     And  we  adhere  to  that  decision. 

Is  the  report  of  the  referee  sustained  by  the  testimony?  We  think  it  is. 
It  is  true,  the  plaintiff  swears  that  the  Corbin  Banking  Company  was  not  hia 
agent,  and  such  agency  is  attempted  to  be  denied  by  the  banking  company; 
but  F.  W.  Dunton,  the  cashier  of  the  Corbin  Banking  Company,  on  cross-ex- 
amination testified  as  follows:  Qiiestion,  Is  this  the  only  money  that  the 
plaintiff  ever  loaned  through  the  agency  of  the  Corbin  Banking  Company? 
Ansioer.  We  have  negotiated  other  applications  than  this  with  him.  Q.  Had 
he  .similar  loans  through  your  company  previous  to  this  loan  to  Miller?  A, 
We  had  negotiated  applications  with  him  previous  to  this  negotiation.  Q, 
Aliout  how  may?  J.  I  should  say  20.  Q,  In  what  amount  in  the  aggre- 
gate? A.  Perhaps  $10,000.  Q.  How  many  since  the  loan  to  Miller.  A.  I 
think  none  at  all." 

This,  with  the  other  testimony,  which  we  will  not  review  at  length,  clearly 
establishes  the  fact  that  the  Corbin  Banking  Company  was  the  agent  of  the 
plaintiff  for  the  purpose  of  loaning  the  $10,000,  of  which  the  money  borrowed 
by  Miller  was  a  part. 

The  statute  fixes  the  maximum  rate  of  interest  and  declares  the  penalty  of 
taking  a  greater  rate— the  loss  of  all  interest.  It  applies  to  all  pei*sons  loan- 
ing money.  The  language  is:  '^If,  in  any  action  on  such  contract,  proof  be 
made  that  illegal  interest  has  been  directly  or  indirectly  contracted  for,  or 
taken  or  reserved,  the  plaintiff  shall  only  recover  the  principal,  without  inter- 
est," etc.  The  plaintiff,  therefore,  who  atlinns  a  contract  made  for  him  by 
hia  agent  must  sidopt  all  the  instrumentalities  employed  by  his  agent  to  bring 
it  to  a  consummation.    N.  B,  Mtfje.  Sec.  Co.  v.  Heiidrickson,  12  N.  W.  Rep, 
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916;  Ellwell  v.  Chamberlain,  31  N.  Y.  619;  Fuller  v.  WUaon,  3  Adol.  &  E. 
(N.  S.)  56;  Nat.  Exp.  Co.  v.  Drew,  32  Eng.  Law  &  Eq.  1. 

The  reason  is,  the  law  will  not  permit  the  principal  to  adopt  that  which  he 
thinks  is  beneScial  and  reject  the  remainder.  The  contract  must  be  adopted 
as  a  whole.  With  what  reason,  therefore,  can  a  party  say  that  a  contract 
wliich  he  affirms,  made  for  him  by  an  agent  whom  he  authorized  to  loan  his 
money,  is  not  usurious  because  Tie  has  not  recjeived  directly  an  amount  in  ex- 
cess of  the  legal  interest?  The  person  autiiorized  by  him  to  make  the  loan, 
however,  did  receive  such  excess,  and  that  was  a  portion  of  the  contract  by 
which  the  loan  was  effected.  The  statute  is  clear  and  unambiguous,  and  ap- 
plies to  all  persons  loaning  money.  To  permit  an  agent  to  charge  a  rate  of 
interest  in  excess  of  what  his  principal  could  do  would  practically  abolish 
the  law  regulating  the  rate  of  interest,  and  offer  a  premium  for  devices  and 
subterfuges  for  the  evasion  of  the  statute.  It  is  clear  that  the  referee's  re- 
port is  sustained  by  the  clear  weight  of  evidencei  and  the  decree  must  be 
affirmed. 


AsrURSWS  V.  MlTLLBN. 

Filed  March  20, 1883. 

On  the  facts  stnted  In  the  record,  held,  that  an  appeal  woald  lie  from  the  Jodgment  of  t  josUee  of  the 
peace  to  the  district  court. 

Error  from  Saline  county. 

E.  S.  Abbott,  for  plaintiff.    T.  B.  Parker,  for  defendant. 

Maxwell,  J.  On  the  sixth  day  of  February,  1882,  Mullen  brought  an 
action  against  Andrews  before  a  justice  of  the  peace  of  Saline  county.  At 
the  time  set  for  the  hearing  Andrews  appeared  by  an  attorney,  and  filed  a 
motion  to  dismiss  the  action  for  certain  reasons  therein  stated.  The  motion  was 
overruled,  whereupon  Mullen  demanded  a  jury,  which  was  selected,  and  sum- 
mons issued  requiring  the  jurors  to  appear  February  10th  at  1  o'clock  p.  m. 
The  transcript  shows  that  at  1  o'clock  p.  m.  of  the  tenth  day  of  February, 
1882,  Mullen  appeared,  but  Andrews  failed  to  appear,  whereupon  the  jury 
were  impaneled,  and  a  verdict  rendered  in  favor  of  Mullen  for  the  sum  of 
dl59,  upon  which  judgment  was  given.  Andrews  thereupon  appealed  to  the 
district  court,  where,  on  motion  of  Mullen,  the  appeal  was  dismissed,  upon 
the  ground  that  Andrews  had  failed  to  make  his  defense  before  the  justice. 
It  is  claimed  that  the  district  court  erred  in  dismissing  the  appeal. 

The  defendant,  in  the  justice  court,  was  entitled  one  hour  in  which  to  ap- 
pear. The  justice,  therefore,  could  not  lawfully  impanel  a  jury  and  proceed 
with  the  trial  before  2  o'clock  p.  m.  of  the  day  to  which  the  cause  was  ad- 
journed. The  only  question  presented  by  the  record  is,  did  the  court  err  in 
dismissing  the  appeal  ? 

In  Crawford  v.  CUndenning,  7  Neb.  474,  it  was  held  that,  as  the  statute 
spe(nally  provides  that  a  judgment  rendered  in  the  absence  of  a  party  in  a 
justice's  court  may  be  set  aside  and  a  trial  had  on  the  merits,  no  appeal  will 
lie  to  the  district  court  until  after  a  motion  has  been  made  to  set  aside  the 
judgment  and  a  new  trial  is  had.  In  that  case  it  is  said:  "It  seems  clearly  to 
be  the  legislative  intent  that  actions  in  justice's  court  must  be  tried  upon  the 
merits  of  both  the  claim  of  one  party  and  the  defense  of  the  other,  before  an 
appeal  shall  be  taken  to  the  district  court ;  and  this  rule  seems  to  be  rea- 
sonable and  just,  for  where  the  law  establishes  the  court  in  which  a  party 
shall  bring  his  action,  the  adverse  party  should  not  be  allowed  to  disregard  the 
process  of  such  court,  and  then  select  i\\%  forum  of  his  own  choice  in  which 
the  cause  siiall  be  first  tried  upon  the  merits  of  the  cause.     If  such  a  practice 
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were  permitted  it  would  defeat  the  main  object  for  wliich  the  justice's, courts 
were  established,  namely,  the  trial  and  disposal  of  causes  or  controversies  with 
the  least  possible  expense  to  the  parties,  where  the  amount  involved  does  not 
exceed  8100.  In  the  following  cases  it  has  been  held  that,  if  a  party  is  duly 
summoned  and  fails  to  appear  and 'set  up  his  defense,  an  appeal  will  not  lie 
to  the  district  court:  Bray  ton  v.  County  of  Delaware^  16  Iowa,  441 ;  TTtdlen- 
//er  V.  Todd,  5  Or.  36;  Long  v.  STiai-p,  Id.  438.  See  Garnet  v.  Rodgers,  52  Mo. 
145:  SampU  v.  QUbert,  46  Ind.  444." 

This  case  was  approved  in  8trine  v.  Kingsbaker^  12  Neb.  52;  [S.  C.  10  N. 
W.  Rep.  534.] 

Section  95rof  the  Code  requires  the  defendant,  if  required  by  the  plaintiff, 
his  stgent  or  attorney,  to  file  a  bill  of  particulars  of  his  claim  of  set-otf.  This 
may  be  required  in  all  cases,  and  the  evidence  of  setK)ff  will  be  confined  to 
the  matters  set  forth  in  the  defendant*s  bill  of  particulars.  If  the  defendant 
fail  to  file  a  bill  of  particulars  of  his  set-otf  when  required  to  do  so,  no  proof 
of  the  same  can  be  received,  either  in  the  justice  court  or  on  appeal.  Section 
1100a  of  the  Code  provides  ^'  that  in  all  civil  actions  before  justices  of  the 
]jeace,  in  which  the  defendant  has  been  served  with  summons  in  this  state,  it 
shall  not  be  necessary  to  prove  the  execution  of  any  bond,  promissory  note, 
bill  of  exchange,  or  other  written  instrument,  or  any  indorsement  thereon, 
upon  which  the  action  is  brought,  or  set-off  or  counter-claim  is  based,  unless 
the  party  sought  to  be  charged  as  the  maker,  acceptor,  or  indorser  of  such 
bond,  promissory  note,  or  bill  of  exchange,  or  other  written  instrument,  shall 
make  and  file  with  the  justice  of  the  peace  before  whom  the  suit  is  pending 
an  affidavit  that  such  instrument  was  not  made,  given,  subscribed,  accepted, 
or  indorsed  by  him." 

This  would  seem  to  apply  to  all  actions  upon  any  of  the  instruments  named. 
In  Strine  v.  Kavfman,  11  N.  W.  Rep.  867,  Crawford  v.  Clendenning  and 
Strine  v.  Kingsbaker  were  approved;  but  it  was  held  that  where  the  defend- 
ant has  entered  an  appearance  to  the  action,  and  absents  himself  on  the  day 
of  trial,  he  is  not  entitled  to  have  the  judgment  against  him  set  aside.  It  is 
said:  *'  If,  after  appearance  and  issue  joined,  a  defendant  has  the  power,  by  ab- 
senting himself  on  the  day  of  trial,  to  have  the  judgment  set  aside  once,  what 
is  there  to  prevent  him  from  doing  so  again,  or,  indeed,  any  number  of  times 
that  he  may  choose?  "  The  decision  amounts  to  this:  that  after  a  defendant 
lias  appeared  in  an  action  and  joined  issue,  he  cannot,  by  failing  to  appear  at 
the  trial  and  prove  his  defense,  have  the  judgment  set  aside  and  a  new  trial 
awarded.  In  other  words,  he  cannot  take  advantage  of  his  own  neglect.  In 
the  case  at  bar  the  record  clearly  shows  that  the  trial  was  commenced,  and, 
for  aught  that  appears,  concluded,  before  the  time  in  which  the  defendant  was 
required  to  appear  and  prove  his  defense.  A  party  cannot  be  deprived  of  his 
rights  in  this  manner.    The  defendant,  therefore,  is  entitled  to  an  appeal. 

The  judgment  of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 


Wabneb  v.  Scott  and  others. 
Filed  March  20,  1888. 

All  elafms  againrt  fto  estate  that  sorvlva,  which  might  have  been  enforced  a^^nat  the  dere^ent  In 
hie  lifetime,  in  an  action  for  the  recovery  of  money  only,  moKt  be  filed  in  the  probute  court,  ana  no 
action  can  be  maintHined  thereon  except  by  appeal. 

Error  from  York  county. 

France  A  Sedgwick,  for  plaintiff.     W.  T.  8cott,  for  defendants. 
Maxwell,  J.    This  is  an  action  upon  an  undertaking  for  an  attachment. 
The  undertaking  was  given  to  liramstadt  and  Kleutchsmith.  in  an  action  of  at- 
achment  against  them,  and  was  signed  by  William  McWhirter  as  principal. 
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and  William  H.  Thompson  and  David  E.  Sayre  as  sureties.  The  attachment 
was  dissolved  and  the  property  attached  discharged.  The  undertaking  was 
afterwards  assigned  to  the  plaintiff.  Before  the  commencement  of  the  action 
McWhirter  died,  and  Scott  and  Atkins  were  appointed  administnitors  of  his 
estate.  This  action  is  brought  against  them  as  such  administrators  on  the 
undertaking.  The  court  below  directed  a  verdict  in  their  favor,  which  is  now 
assigned  for  error.  The  question  presented  is,  can  an  action  upon  a  claim 
against  an  estate  be  brought  against  the  administrator,  or  must  the  claim 
be  filed  in  the  probate  court,  and  if  not  allowed  in  whole  or  in  part  an  appeal 
be  taken  to  the  district  court  ?  The  answer  depends  upon  the  construction 
to  be  given  to  the  statute  in  relation  to  decedents. 

.Se<:tion  214  of  chapter  23  of  Compiled  Statutes,  entitled  "  Decedents,"  pro- 
vides that  **  when  letters  testamentary  or  of  administration  shall  be  granted 
by  any  probate  court,  it  shall  be  the  duty  of  the  probate  judge  to  receive,  ex- 
amine, adjust,  and  allow  all  claims  and  demands  of  all  pei*sons  against  the 
deceased,  giving  the  same  notice  as  is  required  to  be  given  by  commissioners 
in  this  suMivision:  provided,  that  the  parties  interested,  or  either  of  them, 
shall  have  the  right  to  demand  that  two  or  more  suitable  persons  be  appointed 
c;oramissioners,  in  which  case  said  commissioners  shall  receive,  examine,  and 
adjust  all  claims  and  demands  against  the  estate,  as  provided  for  in  this  sub- 
division, except  when  the  value  of  the  whole  estate,  exclusive  of  the  furni- 
ture and  other  personal  property  allowed  to  the  widow,  shall  not  exceed  $150, 
and  shall  be  assigned  for  the  support  of  the  widow  and  children  as  provided 
by  law,  in  which  case  such  assignment  shall  be  deemed  a  full  and  final  ad- 
ministration and  bar  to  all  claims  against  the  estate.  AVhen  such  commis- 
sioners shall  be  appointed,  it  shall  be  their  duty  to  appoint  convenient  times 
and  places  when  and  where  they  will  meet  for  the  purpose  of  examining  and 
allowing  claims;  and  within  60  days  after  their  appointment  they  shall  give 
notice  of  the  times  and  places  of  their  meeting,  and  of  the  time  limited  for 
cretlitors  to  present  their  claims,  by  posting  a  notice  thereof  in  four  public 
places  in  the  same  county,  and  by  publishing  the  same  at  least  four  weeks 
successively  in  some  newspaper  printed  in  this  state,  or  in  any  other  manner 
which  the  court  may  direct." , 

Section  215  provides  for  publication  of  notice;  section  216,  for  filling  a 
vacancy  in  the  commission;  and  section  217,  within  what  time  claims  must  l^e 
presented. 

Section  227  provides  that  "no  action  shall  be  commenced  against  the  exec- 
utor or  administrator,  except  actions  to  recover  the  possession  of  real  or  per- 
sonal property  and  actions  for  relief  other  than  the  recovery  of  money  only,  and 
such  actions  as  are  permitted  in  this  chapter;  nor  shall  any  attachment  or 
execution  be  issued  against  the  estate  of  the  deceased  until  the  expiration  of 
the  time  limited  by  the  court  for  the  payment  of  the  debts,  except  in  the 
actions  mentioned  in  this  section,  and  in  the  cases  provided  for  In  section  272 
of  this  chapter.** 

Section  272  provides  that  "  if  the  giving  of  notice  for  the  examination  and 
allowance  of  claims  against  the  estate,  before  the  judge  or  commissioners,  shall 
in  any  case  be  omitted  for  the  period  of  one  year  after  the  granting  of  letters 
testamentary  or  administration,  no  person  having  any  contingent  or  other  law- 
ful claim  against  a  deceased  person  shall  thereby  be  prevented  from  pros- 
ecuting the  same  against  the  executors,  administrators,  heirs,  devisees,  or  leg- 
atees, as  the  same  may  be,  who  shall  have  received  real  or  personal  property 
from  the  estate;  and  in  all  cases  a  creditor  having  a  lien  upon  the  real  or  per- 
sonal estate  of  the  deceased,  by  judgment,  execution,  or  attachment,  previous 
to  his  death,  may  proceed  to  enforce  such  lien  the  same  as  if  such  death  had  not 
occurred.** 

The  word  **  claim  "  in  this  connection  may  be  defined  as  the  assertion  of  a 
liability  to  the  person  making  it  that  something  is  due  to  him  from  the 
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estate.  In  oilier  words,  it  includes  such  demands  against  the  decedent  as  sur- 
vive, which  might  have  been  enforced  against  him  in  his  life-time  iu  <ul  action 
for  the  recovery  of  money  only. 

A  claim  upon  an  undertaking  certainly  comes  within  the  rule  above  stated. 
If  the  chiim  is  not  allowed,  or  not  for  a  sufficient  amount,  the  party  aggrieved 
may  appeal  to  the  district  court,  and  this  remedy  is  exclusive.  The  policy  of 
the  law  is  to  protect  an  executor  or  administrator  from  l>e]ng  harassed  with 
suits,  the  estate  from  being  squandered  in  defending  the  same,  and  to  tix  a 
reasonable  limit  to  the  liability  of  persons  acting  in  such  representative  ca- 
piicity.  In  many  instances  it  is  impossible  to  know  at  the  time  of  the  ap- 
pointment either  the  condition  or  amount  of  the  assets,  or  th^  character  and 
extent  of  the  claims  against  the  estate,  consequently  three  months  are  allowed 
U)  the  executor  or  administrator  for  preparing  and'  filing  an  inventory  of  the 
iissets,  and  not  less  than  six  months  in  the  first  instance,  in  which  claims  are 
to  be  filed.  *  The  assets,  after  paying  certain  preferred  debts,  are  to  be  distrib- 
nteil  ptv  rata  among  all  general  creditors  of  the  estate;  and  after  the  expira- 
tion of  the  time  limited  for  presenting  demands,  the  executor  or  administrator 
may  presume  that  all  claims  against  the  deceased  have  been  presented,  and 
he  will  be  protected  in  making  payment  on  that  basis.  But  if  a  claimant,  in- 
stead of  filing  his  claim  for  allowance,  could  proceed  directly  by  action,  the 
settlement  of  estates  might  be  deferred  for  an  indefinite  period,  and  creditors, 
whose  demands  are  undisputed,  be  kept  out  of  their  just  dues.  But  the  law 
does  not  permit  an  action  in  such  cases. 

The  judgment  of  the  district  court  is  right,  and  is  afiirmed. 


Kaufman  v.  Wessels. 

Filed  March  20, 1883. 

« 

1.  The  penalty  la  an  undertaking  in  replevin  fixes  the  limit  to  which  a  recovery  ean  be  hud  for  the 
▼line  of  the  property  taken  in  an  action  on  the  nndertaklng. 

2.  Where  exeeatlons  in  favor  of  five  different  creditors  were  at  the  same  time  placed  in  the  hands  of 
X  slieriflrsnd  leried  npon  the  same  goods,  which  were  claimed  by  a  third  party  and  taken  by  replevin, 
upon  his  giving  an  undertaking,  jadgment  in  replevin  being  rendered  in  favor  of  the  sheriff,  he  a«- 
^ned  the  undertaking  to  the  ezecntion  creditors,  who  bronglit  a  Joint  action  tliereon.  Held^  that  the 
kction  coold  be  maintained. 

Error  from  Otoe  county. 

8,  H,  Calhmm  and  Watson  d'  WodeTiouse,  for  plaintiflP.  Covell  ifr  Ransom, 
for  defendants. 

Maxwell,  J.  This  is  an  action  upon  an  undertaking  in  replevin.  The 
defendants  in  error  each  recovered  a  judgment  in  the  county  court  of  Otoe 
county  against  one  Jacob  Blumm,  and  an  execution  was  issued  on  each  judg- 
mpiu  and  placed  in  the  hands  of  the  sheriff  at  1:30  P.  M.  on  the  twelfth  day 
of  September,  1879,  and  certain  goods  were  levied  upon  under  said  execution 
as  the  property  of  said  Blumra,  all  the  levies  being  upon  the  same  goods.  This 
property  was  claimed  by  George  W.  Boulware,  who  instituted  an  action  of  re- 
plevin and  recovered  possession  of  the  same,  and  gave  to  the  sheriff  an  under- 
taking in  the  sura  of  S536,  signed  by  Boulware  as  principal,  and  George  W. 
Riser  and  Moses  Kaufman  as  sureties.  On  the  trial  of  the  action  of  replevin 
judgment  was  rendered  in  favor  of  the  defendant  and  for  a  return  of  the  prop- 
erty, or.  in  case  a  return  thereof  could  not  be  had,  for  the  value  thereof.  The 
property  was  not  returned*  nor  was  the  judgment  paid,  and  an  execution 
issued  on  the  judgment  was  returned  unsatis6ed.  The  sheriff  then  assigned 
the  undertaking  to  the  judgment  creditors,  who  brought  a  joint  action  thereon, 
and,  on  the  trial,  recovered  a  judgment  for  the  sum  of  $569.27. 
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The  first  objection  to  the  judgment  is  that  it  is  for  a  sum  in  excess  of  the 
penalty  in  the  undertaking.  The  penalty  in  an  undertaking  fixes  a  limit  be- 
yond which  the  parties  are  not  liable  in  an  action  upon  the  instrument,  and  a 
judgment  in  excess  of  the  penalty  cannot  be  sustained.  But  where  it  is  clear 
that  there  are  no  other  errors  in  the  record,  the  court  will  permit  the  judg- 
ment creditors  to  remit  the  excess.  And  the  defendants  have  leave  to  enter 
such  remittitur  in  this  case. 

2.  It  is  objected  that  the  defendants  in  error  could  not  join  in  the  action, 
and  we  are  referred  to  the  case  of  Hicklin  v.  Neb,  City  Nat  Bank,  8  Neb. 
463,  [S.  C.  1  N.  W.  Rep.  135,J  in  support  of  that  position.  An  examination 
of  that  case  will  show  that  the  construction  contended  for  cannot  be  sustained, 
as  in  that  case  the  undertaking  had  not  been  assigned  to  the  party  bringing 
the  action,  n^^r  did  it  appear  that  he  was  the  judgment  creditor.  In  the  case 
at  bar  there  is  no  doubt  that  the  sheriff,  being  the  obligee  named  in  the  un- 
dertaking, could  maintain  an  action  thereon  for  the  benefit  of  the  creditors. 
The  court  found  the  value  of  the  interest  to  be  the  sura  of  ^569.27;  the  de- 
fendants in  error,  therefore,  have  an  interest  in  the  undertaking  to  the  full 
extent  of  the  penalty  of  the  same. 

In  the  case  of  Rutlege  v.  Corbin,  10  Ohio  St.  478,  where  an  action  was 
brought  upon  an  attachment  undertaking  by  the  payee  and  subsequent  at- 
taching creditors,  some  of  whom  had  attached  only  a  part  of  the  property 
while  constructively  in  the  hands  of  the  sheriff,  it  was  held  that  all  parties 
having  an  interest  as  attaching  creditors  in  the  proceeds  of  the  goods  attached, 
might  be  joined  as  plaintiffs  in  an  action  on  the  undertaking,  although  not 
named  as  payees  therein.  The  reason  assigned  is  that  all  the  attaching 
creditors  had  an  interest  in  the  attached  property,  and  they  were  permitted  to 
join  for  the  purpose  of  protecting  this  interest.  See,  also,  Tate  v.  O.  d-  M.  R. 
Co:  10  Ind.  174;  Goodnight  v.  Goar,  30  lud.  418;  Bliss,  Code  PL  §  75. 

We  have  no  doubt  that  the  creditors  could  join  in  the  action,  the  judgment 
being  a  common  fund  out  of  which  the  exactions  are  to  be  paid  pro  rata.  It 
is  claimed  that  Boulware  was  garnisned  in  a  certain  action,  and  that  judg- 
ment was  rendered  against  him  in  that  case.  Without  reviewing  the  garnish- 
ment proceedings  at  length,  we  think  the  court  below  was  justified  in  disre- 
garding them. 

Upon  condition  that  the  remittitur  heretofore  mentioned  is  entered,  the  judg- 
ment of  the  court  below  is  affirmed. 


Clary  v.  Bitrlington  &  M.  R.  B.  Co. 
Filed  March  20, 1883. 

A  rallrond  company  Is  not  reqnired,  within  the  Umit«  of  a  city,  to  place  gnnrdn  Aronnd  a  ent,  away 
ft>om  a  pabllc  thoroughfare,  to  prevent  animals  grazing  there  in  violutlon  of  law  from  faillug  down  tto 
bank. 

Error  from  Otoe  county. 

C,  W.  Seymour,  for  plaintiff.    T.  M.  Marquette,  for  defendant. 

Maxwell,  J.  This  is  an  action  by  the  plaintiff  against  the  defendant  to 
recover  for  the  value  of  a  horse,  killed  by  falling  down  the  side  of  a  cut  al- 
leged to  have  been  made  by  grading  the  defendant's  road.  A  demurrer  to  the 
petition  was  sustained  in  tiie  court  below,  and  the  action  dismissed.  The 
only  error  assigned  in  this  court  is  that  the  court  erred  in  sustaining  the  de> 
murrer.  The  following  is  a  copy  of  the  petition:  **The  said  John  Clary, 
plaintiff,  complains  of  the  said  Burlington  So  Missouri  Kiver  Railroad  in  Ne- 
braska, for  that  the  defendant,  before  and  at  the  time  of  the  committing  of 
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the  grievances  hereinafter  mentioned,  to-wit,  on  the  twenty-eighth  day  of 
July,  A.  D.  1880,  was  the  owner  and  occupier  of  a  certain  railroad  running 
through  Nebraska  City,  Otoe  county,  state  of  Nebraska;  and  tlie  said  plain titf 
further  ssiith  ttiat  said  defendant,  in  constructing  the  track  of  said  railroad 
running  south-easterly  of  the  eastern  terminus  of  Ferry  street  in  Kearney 
Oity,  now  a  part  of  Nebraska  City,  Otoe  county,  state  of  Nebraska,  excavatetl 
the  ground  along  the  line  of  said  railroad  track,  leaving  a  high,  steep,  and 
dangerous  embankment  on  the  south-western  side  of  said  railroad  track,  at 
that  pijice  described  as  aforesaid,  unprotected,  unfenced,  and  without  any 
saf^uanls  whatever,  as  required  by  the  law  of  the  land.  And  the  said 
plaintiff  says  that  in  consequence  of  the  negligence  and  carelessness  of  the 
»ai(l  defendant  in  permitting  said  high,  steep,  and  dangerous  embankment, 
•lescribed  as  aforesaid,  to  remain  and  to  maintain  in  said  unfenced  and  un- 
f(iiarded  condition,  and  without  safeguards  of  any  kind,  plaintiff's  horse,  of 
the  value  of  S75,  casually  and  without  fault  of  the  said  plaintiff  strayed,  on 
the  night  of  the  day  and  year  aforesaid,  in  and  upon  the  ground  occupied  by 
the  railroad  of  the  said  defendant  as  aforesaid,  and  slipped  and  fell  from  the 
top  of  said  high  and  steep  and  dangerous  embankment,  described  and  set 
forth  as  aforesaid,  down  to  the  railroiut  track  as  aforesaid,  and  was  then  and 
there  killed  by  said  fall,  to  the  damage  of  the  said  plaintiff  in  the  sum  of  '"^75. 
The  said  plaintiff,  therefore,  prays  judgment  against  said  defendant,"  etc. 

We  are  not  aware  of  any  statute  in  this  state  requiring  a  railroad  company 
to  fence  its  road  within  the  limits  of  a  city  or  village.  Indeed,  the  statute 
(Comp.  St.  381)  expressly* excepts  the  crossings  of  public  roads  and  highways, 
and  towns,  villages,  and  cities,  from  the  operation  of  the  act.  The  action, 
therefore,  must  be  governed  by  the  principles  of  the  common  law. 

If  an  excavation  was  made  so  near  a  public  road  that  persons  or  animals 
passmg  along  the  road  might  accidentally  fall  into  the  same,  it  would  be  the 
duty  of  the  party  making  the  excavation  to  erect  suitable  guards  to  prevent 
such  accidents,  and  upon  failure  to  do  so  the  party  injured  could  recover 
whatever  damages  he  may  have  sustained  from  the  neglect.  Cooley,  Torts, 
m;  Beck  v.  Carter,  68  *N.  Y.  283;  B,  &  O.  K.  Co.  v.  Boteler,  38  Sid.  568; 
Dim  V.  Hill,  41  N.  II.  eT29;  Vale  v.  Bliss,  50  Barb.  358;  Hardoastle  v.  Rail- 
road  Co.  4  H.  &  N.  67;  Barnes  v.  Ward,  Car.  &  K,  661.  But  where  a  party 
makes  an  excavation  on  his  own  land  away  from  a  public  thoroughfare,  we 
are  not  aware  of  any  case  in  which  it  is  held  that  the  party  making  the  ex- 
cavation must  erect  guards  around  the  same  for  the  protection  of  persons  or 
stock  trespassing  on  said  land.  There  is  no  obligation  in  such  case.  It  is 
claimed  that  the  case  of  Voting  v.  Haroey,  16  Ind.  34,  supports  the  plaintiff's 
claim.  In  that  c<tse  one  Harvey  commenced  digging  a  well  near  the  line  of 
a  street  upon  an  uninclosed  lot  owned  by  him,  and  dug  the  same  to  the 
<iepth  of  six  feet  and  then  abandoned  it  in  an  unfinished  condition,  and  it 
wjis  uncovered  or  only  partially  covered.  Horses,  cows,  and  hogs  were  per- 
mitted by  law  to  run  at  large  in  the  street.  A  horse  belonging  to  the  plain- 
tiff fell  into  the  unfinished  well  and  was  killed.  The  court  held  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  horse.  The  court  below  had 
held  that  the  action  could  not  be  maintained.  The  court  say:  "Whether  it 
can  be  or  not  depends  upon  the  degree  of  probability  there  was  that  such  an 
accident  might  happen  from  thus  leaving  exposed  the  partially-dug  well,  con- 
sidei-ed,  perhaps,  in  connection  with  the  usefulness  of  the  act  or  thing  causing 
the  danger.  Dunham  v.  Musselman,  2  Blackf.  96.  If  the  probability  was  so 
strong  as  to  make  it  the  duty  of  the  owner  of  the  lot,  as  a  member  of  the  com- 
munity to  guard  that  community  from  the  danger  to  which  the  pit  exposed  its 
members  in  person  and  property,  he  is  liable  to  an  action  for  loss  occurring 
through  his  neglect  to  perform  that  duty."  We  think  that  it  is  a  correct  state- 
ment of  the  law  as  applied  to  the  facts  of  that  case;  but  the  case  is  not  appli- 
cable to  the  facts  stated  in  the  petition.  In  Dunham  v.  Mtisselman,  2  Blackf.  96, 
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the  action  was  for  loss  of  a  horse  running  at  large,  which  was  killed  by  a  fall- 
ing tree  which  had  been  set  on  fire  by  the  defendant.  It  was  held  that,  unless 
it  was  shown  that  there  was  some  degree  of  probability  that  the  burning  down 
of  the  tree  would  have  done  the  plaintift  an  injury,  there  was  no  liability. 

In  the  case  under  consideration  the  horse  was  running  at  large  in  the  night- 
time in  violation  of  the  statute,  and,  so  far  as  appears,  was  trespassing  upon 
the  lands  of  another.  The  place  at  which  the  accident  occurred  is  not  alleged 
to  have  been  on  or  near  any  thoroughfare,  nor  does  it  appear  that  the  defendant 
was  under  any  obligation  to  erect  barriers  at  the  place  designated  to  prevent 
an  accident  to  the  plalntilfs  stock. 

The  petition,  therefore,  fails  to  state  a  cause  of  action,  and  the  judgment 
must  be  affirmed. 


Charles  v.  Ashby. 
Filed  March  20. 1883. 

Where  the  onlj  qnesilonB  preeented  to  a  reviewing  coort  for  determmatloii  are  qoeations  of  fact,  Uie 
lodgment  wiU  be  affirmed,  onlese  it  la  clear  that  It  la  against  the  weight  of  eTldenoa. 

Error  from  Gage  county. 

O.  P,  Mason,  for  plaintiff.     1^.  H.  Ashby,  pro  se, 

Maxavkll,  J.  This  action  is  brought  by  the  plaintiff  against  the  defendant, 
who  is  an  attorney  at  law,  to  recover  from  him  the  sum  of  $1,528,  alleged  to 
have  been  obtained  by  fraud  and  misrepresentation.  The  court  below  found 
in  favor  of  the  defendant  and  dismissed  the  action.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error.  It  appears  from  the  record  that  in 
April,  1879,  the  plaintiff  was  in  possession  of  a  farm  in  Gage  county,  but  the 
manner  in  which  he  derived  title,  nor  the  length  of  time  be  had  resided  on  the 
premises,  does  not  appear  except  from  inference.  It  is  to  be  inferred  that  he 
purchased  the  land  from  one  Louis,  giving  him  a  mortgage  on  the  premises, 
which  was  not  recorded,  and  that  Louis  was  indebted  in  a  considerable  amount, 
and  judgments  had  been  rendered  against  him  which  were  liens  upon  the 
premises ;  that  in  a  sale  on  execution  on  one  of  the  judgments,  on  which  there 
was  due  about  the  sum  of  S400,  the  premises  had  been  sold  to  L.  W.  Colby, 
and  the  sale  thereafter  confirmed  and  a  deed  made.  The  proof  shows  that  in 
April,  1879,  Colby  commenced  an  action  of  ejectment  against  the  plaintiff  to 
recover  possession  of  the  premises;  that  the  plaintiff  thereupon  employed  the 
defendant  to  look  the  matter  up  and  make  a  defense,  giving  him  a  retainer 
fee  of  $10;  that  defendant  discovered  a  judgment  for  the  sum  of  Sl,100  which 
was  a  lien  on  said  premises  prior  to  the  lien  of  the  judgment  under  which 
Colby  derived  title.  This  judgment  the  plaintiff,  under  the  defendant's  ad- 
vice, purchased  for  the  sum  of  $400,  and  an  execution  was  issued  thereon  and 
the  premises  sold  thereunder  and  were  purchased  by  the  defendant.  Before 
this  sale  the  plaintiff  and  his  wife  had  conveyed  to  the  defendant  for  the  pur- 
pose of  enabling  him  to  perfect  the  title  tothe  premises,  and  it  was  agreed 
the  defendant  should  perfect  the  title  and  have  one-half  as  compensation ;  that 
is,  he  should  convey  one-half  of  the  land  by  a  good  and  sufficient  deed  to  the 
plaintiff  and  retain  the  remainder. 

Some  time  after  the  agreement  was  made  the  defendant  proposed  to  the 
plaintiff  to  convey  the  entire  premises  to  him  by  a  good  and  sufficient  deed, 
provided  he  would  pay  him  the  sum  of  S750.  This  he  agreed  to  do.  The 
proof  shows  the  land  was  worth  from  82,000  to  $2,400.  The  defendant  ob- 
tained a  quitclaim  deed  from  Colby  for  the  premises  in  question,  and  in  Jan- 
uary, 1880,  conveyed  the  land  to  plaintiff,  who  then  completed  the  payment 
of  tlie  8750  consideration.  In  March,  1880,  Colby  commenced  cert4iin  actions 
against  the  plaintiff  to  recover  $500,  the  consideration  for  the  deed  made  to 
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Ajihby.  This  suit  the  plaintiff  settled  by  paying  Colby  the  amount  claimed. 
He  thereupon  brought  an  action  against  Ashby  to  recover  the  $500  paid  to 
Colby,  the ^400  paid  for  the  judgment  heretofore  mentioned,  and  for  costs, 
taxes,  and  expenses,  amounting  in  the  aggregtite  to  the  sum  stated  above. 

There  is  no  question  of  law  involved  in  the  case,  the  matter  for  determina- 
tion i-elating  solely  to  the  facts.  It  is  sought  on  the  part  of  the  plaintiff  to 
ignore  the  contract  made  by  him  with  the  defendant  for  the  services  ren- 
dered, which  are  placed  at  the  sum  of  0150.  The  contract  is  clearly  proved, 
:ind  we  see  no  reason  for  disturbing  it.  In  regard  to  the  Colby  claim,  the  de- 
fendant testifies  that  Colby  was  to  receive  nothing,  while  Colby  testifies  that 
he  was  to  be  paid  $500.  \y^hatever  the  facts  may  be  as  between  Colby  and 
Ashby,  the  record  fails  to  show  a  liability  on  the  part  of  the  plaintiff  to  Colby. 
In  other  words,  the  payment,  so  far  as  appears,  was  purely  voluntary.  Had 
he  been  compelled  to  pay  this  sum  to  protect  his  property,  or  did  the  proof 
show  a  legal  liability  on  his  part  to  pay  the  debt,  there  is  no  doubt  of  his  right 
to  recover.  But  the  burden  of  proof  is  on  the  plaintiff,  and  he  has  failed  in 
l)oth  of  these  particulars.  The  testimony  also  fails  to  show  that  the  defend- 
ant was  to  pay  the  $400  for  the  judgment  for  $1,100  which  was  purchased ; 
and  the  fact  that  the  plaintiff  in  January,  1880,  and  long  after  the  purchase 
of  the  judgment,  paid  to  the  defendant  the  remainder  of  the  $750,  without 
making  any  claim  for  this  $400  or  the  costs,  shows  that  at  that  time  he  did 
not  regard  the  defendant  as  liable.  The  plaintiff,  whether  knowingly  or  not, 
seems  to  have  purchased  incumbered  real  estate,  and  in  his  anxiety  to  free 
the  title  from  the  incumbrance  seems  to  have  made  bargains  in  relation  to  the 
same  without  any  great  degree  of  care  or  certainty.  Upon  the  whole  case,  as 
it  does  not  appear  that  the  court  erred  in  dismissing  the  action,  the  judgment 
must  be  affirmed. 


QaNDT  «.  FOOLB. 

FUed  March  20, 1883. 

1.  A  defendant  In  repleyln,  nnder  an  answer  alleging  that  he  is  the  owner  of  the  propertr  and  that 
he  doee  not  nnlawfnily  detain  the  same,  may  proye  that  a  mortgage  under  which  the  plaintiff  claims 
title  and  posaestion  was  a  forgery. 

2.  Where  a  verdict  1«  against  the  clear  weight  of  erfdence,  it  will  be  set  aside. 

Error  from  Bichardson  county. 

E.  W.  jTAonuMand  C,  Gillespie^  for  plaintiff.     Isham  Reavls,  for  defendant. 

Maxwell,  J.  This  is  an  action  of  replevin  brought  by  the  plaintiff  against 
the  defendant  to  recover  the  possession  of  "  10  head  of  steers,  18  months  old 
twenty-second  of  October,  1881,  bought  by  A.  F.  Poole  of  J.  W.  Beamis;  also 
8  head  white  and  spotted  steers,  then  18  months  old,  bought  by  said  A.  F. 
Poole  of  various  parties."  It  is  also  allied  that  the  plaintiff's  right  to  tUe 
possession  of  said  steera  is  derived  from  a  mortgage  on  the  same  executed  on 
the  twenty-second  of  October,  1881,  by  A.  F.  Poole  to  the  plaintiff,  to  secure 
the  payment  of  a  promissory  note  of  said  Poole  for  the  sum  of#$231,  which 
mortgage  was  duly  filed  in  the  county  clerk's  office,  and  according  to  the  ierms 
of  which  the  plaintiff  is  entitled  to  the  possession  of  the  property.  The  de- 
fendant in  his  answer  pleads  property  in  himself,  and  denies  the  unlawful 
detention.  On  the  trial  of  the  cause  a  verdict  was  returned  in  favor  of  the 
defendant,  upon  which  judgment  was  rendered.  The  errors  assigned  in  this 
court  are — First,  that  the  court  erred  in  admitting  evidence  tending  to  show 
that  the  mortgage  in  question  was  a  forgery;  second,  because  the  verdict  is 
against  the  evidence.  The  attorneys  for  tlie  plaintiff  contend  that  as  they  iu 
the  petition  have  stated  the  facts  in  relation  to  the  chattel  mortgage  under 
which  they  asseit  the  right  to  recover,  that  therefore  the  failure  to  plead  iu 
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the  answer  th.it  such  mortgage  is  a  forgery  is  a  waiver  of  that  question.  The 
action  of  replevin  will  lie  only  for  the  recovery  of  specific  chattels.  The 
plaintiff  in  all  cases  must  have  a  general  or  special  property  in  the  goods 
which  he  seeks  to  recover,  togetlier  witli  the  right  to  the  immediate  posses- 
sion of  the  same.  See  section  94  in  Wells  on  Replevin,  and  cases  cited  in 
note  1. 

The  question  to  be  determined  is,  in  whom  was  the  right  of  possession  at 
the  commencement  of  the  action  ?  If,  therefore,  a  plaintiff  claiming  a  special 
ownership  in  the  property  states  the  facts  as  to  such  special  ownership  and 
right  of  possession,  and  alleges  that  the  property  is  wrongfully  detained  by 
the  defendant,  he  merely  shows  by  his  pleadings  his  right  to  maintain  the 
action,  but  the  cause  of  action  against  the  defendant  is  the  unlawful  deten- 
tion of  the  property. 

At  common  law  non  cepit  was  the  general  issue,  f Bac.  Abr.  tit.  "Replevin,") 
and  was  a  sufficient  answer  when  the  charge  was  lor  the  wrongful  taking  of 
the  property;  but  for  wrongful  detention  of  the  goods  non  detinet  was  the 
proper  plea.  The  Code  has  abolished  the  technical  distinctions  between  these 
defenses  which  frequently  defeated  the  ends  of  justice,  and  permits  the  de- 
fendant, under  a  general  denial  or  plea  that  he  does  not  unlawfully  detain,  to 
prove  his  right  to  tlie  possession  of  the  property.  8chool-dist.  No.  2  of  Mer- 
rick Co,  V.  Shoemaker^  5  Neb.  36 ;  Creighton  v.  Newton,  Id.  100 ;  Hedman  v. 
Anderson,  8  Neb.  180;  Fen^ill  v.  Humphrey,  12  Ohio,  113;  Oaks  v.  Wyatt,  10 
Ohio,  344;  Richardson  v.  Steele,  9  Neb.  483;  [S.  C.  4  N.  W.  Rep.  88;]  Zandle 
V.  Crane,  13  Kan.  344;  Holmberg  v.  Dean,  21  Kan.  73;  Bailey  v.  Bayne,  20 
Kan.  657. 

We  have  no  doubt,  therefore,  that  under  the  plea  that  he  did  ndl  unlawfully 
detain  the  prnperty  in  controversy,  the  defendant  could  prove  any  fact  tend- 
ing to  show  his  possession  was  lawful,  including  the  right  to  prove  that  the 
plaintlif  based  her  claim  to  the  possession  upon  an  instrument  that  was  a 
forgery.    The  firet  objection  is,  therefore,  untenable. 

2.  We  are  of  opinion,  however,  that  the  verdict  id  against  the  cle^ir  weight 
of  evidence.  A.  F.  Poole,  who  is  claimed  to  have  executed  the  mortgage  in  this 
case,  is  a  son  of  the  defendant,  and,  at  the  time  the  mortgage  in  question  i» 
alleged  to  have  been  executed,  was  about  22  years  of  age.  The  testimony 
tends  to  show  that  about  that  time  he  did  purchase  11  head  of  the  animals 
mortgaged  from  one  Beamis,  and  claimed  to  own  the  same,  although  the 
money  to  purchase  said  animals  was  furnished  by  his  father.  There  seems 
to  have  been  an  agreement  between  the  father  and  son  as  to  the  repayment 
of  the  money  that  does  not  enter  into  this  case.  The  weight  of  testimony 
also  tends  to  show  that  A.  F,  Poole  was  indebted  to  the  plaintiff.  He  swears 
positively  that  he  did  not  sign  the  mortgage  in  dispute,  and  this,  without 
doubt,  was  the  controlling  question  with  the  jury.  The  testimony  of  Poole 
upon  that  point,  however,  is  disproved  by  a  number  of  disinterested  witnesses, 
and  so  completely  that  the  jury  would  have  been  justified  in  applying  to  his 
testimony  the  maxim  falstis  in  uno,falsus  in  omnihtts.  It  is  unnecessary  to 
review  the  testimony  at  length,  as  there  must  be  a  new  trial. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Post  v.  C.  &  N.  W.  R.  Co. 
Filed  March  20, 1883. 

1.  A  regalation  of  a  rajlrond  company  proridins  for  the  rnla  of  ticketR  at  a  redoced  rnto,  upon  eon- 
(lition  that  thoy  be  ased  only  by  the  peraoiia  porchaalng  the  same,  is  reasonable  and  proper,  and  a  third 
p»ny  cannot,  by  pnrcbaslng  aach  ticket,  acqnire  the  rfght  to  travel  on  the  lame.  A  party  holding 
»ocb  Ucket,  who  refuted  to  pay  bis  fare  and  was  expelled  from  ihe  cars,  cannot  recoyer  damages 
therefor. 

2.  Where  a  non-trausferable  ticket  contained  a  conrtltion  that,  '*!  falling  to  comply  with  this  agree, 
ment.  either  of  these  compnnies  may  refuse  to  accept  this  ticket,**  held,  ihnt  this  did  not  give  the 
rooductor  the  right  to  take  It  up,  bnt  merely  to  refuse  to  receive  it. 

3.  The  measure  of  damages  In  such  case  would  not  exceed  the  valne  of  a  ticket  of  the  same  class 
between  tlie  points  named. 

Error  from  Douglas  county. 

Redick  d:  Connell,  for  plaintiff.  E,  WaJcelep,  for  defendant. 
Maxwell,  J.  On  the  seventh  day  of  January,  1879,  one  John  Tristas  pur- 
chased a  third-class  ticket  via  the  Central  Pacitic,  Union  Pacific,  Chicago  & 
Northwestern,  Michigan  Centnil,  Canadk  Southern,  and  New  York,  Lake 
Erie  &  Western  Railroads  to  Boston,  the  price  paid  being  the  sum  of  866. 
This  ticket  contained  the  following  conditions: 

"  Checks  to  be  detached  by  conductors  only. 

"No  stop-over  privileges  will  be  given  on  this  ticket. 

"  Baggage  checked  only  to  destination. 

'*  In  consideration  of  this  ticket  being  sold  at  a  reduced  price  from  the  regu- 
lar, full,  first-class  rate,  I,  the  undersigned,  hereby  agree  that  it  not  be  good 
for  passage  after  ^twenty'  (20)  days  from  (and  including)  the  date  indicated 
by  the  agent's  punch  marks  in  the  margin,  and  that  I  will  go  through  to 
]>Iace  of  destination  by  the  proper  train  and  its  connecting  trains ;  also  that 
this  ticket  is  not  transferable,  and  shall  become  *  void*  if  not  presented  for 
])a8sage  on  the  trip  for  which  sold,  and  that,  I  failing  to  comply  with  this 
li^reement,  either  of  the  companies  may  refuse  to  accept  this  ticket  or  any 
coupons  (checks)  tiiereof,  and  demand  the  full  regular  fare,  which  I  agree  to 
pay. 

[Signature]  "John  Tristas. 

"Witness:    H,  P.  Stanswood, 

"F.  H.  GOODMAX, 

"General  Passenger  and  Ticket  Agent,  C.  P.  R.  B." 

The  price  of  a  first-class  ticket  at  that  time,  over  the  same  route,  is  shown 
to  have  been  the  sum  of  ^140,  but  the  proof  fails  to  show  the  price  of  second- 
class  tickets,  or  whether  unlimited  transferable  third-class  tickets  were  issued  or 
not,  and  if  so  the  price  of  the  same.  Tiistas  seems  to  have  gone  no  further 
than  Omaha,  and  there  transferred  his  ticket  to  one  llobbie.  Within  20 
(lays  from  the  date  of  issue  Hobbie  sold  the  ticket  to  the  plaintiff  for  the  sum 
of  825,  the  price  of  a  regular  ticket  of  the  same  class  being  about  630.  The 
plaintiff  commenced  his  journey  over  the  defendant  road,  but  at  Denison  the 
conductor,  in  pursuance  of  directions  from  Council  Bluffs,  examined  the  ticket, 
and  inquired  of  the  plaintiff  if  his  name  was  Tristas. 

The  plaintiff,  in  answer  to  the  inquiry,  frankly  stated  his  name,  and  that 
he  was  not  the  original  party  to  whom  the  ticket  was  issued.  The  conductor 
then  put  the  ticket  in  his  pocket,  and  informed  the  plaintiff  that  he  must  pay 
fare  or  leave  the  train.  The  plaintiff  demanded  the  return  of  his  ticket,  which 
being  refused,  and  the  conductor  insisting  that  he  should  either  pay  fare  or 
lejive.  he  left  the  train  at  that  point,  lie  then  returned  to  Omaha  and  com- 
menced this  action.  On  the  trial  of  the  cause  the  Jury  returned  a  verdict  for 
V.15 — !•*)  (no.  iv) 
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$31.70,  upon  wliicb  judgment  was  rendered.  The  plain tift  brings  the  cause 
into  this  court  by  petition  in  error. 

The  errors  relied  upon  are  that  the  court  erred  in  giving  certain  instructions, 
and  in  refusing  those  asked  by  the  plaintiff.  The  instructions  are  as  follows: 
**  If  you  find  from  the  testimony  that  the  ticket  in  question  in  this  case  was  a 
third-class  or  *  emigrant'  ticket  which  had  been  sold  at  a  reduced  rate  to  a 
person  in  San  Francisco  other  than  the  plaintiff,  and  said  ticket  was  by  its 
terms  not  transferable,  and  the  purchaser  thereof  in  San  Francisco,  in' part 
consideration  of  such  sale,  at  a  reduced  price,  agreed  that  it  should  not  be 
transferable;  and  you  further  iind  that  the  plaintiff  purchased  in  Omaha  from 
some  person  other  than  defendants,  or  their  authorized  agent,  and  offered  and 
attempted  to  use  it  as  entitling  him  to  passage  from  Omaha  to  Chicago  on 
the  defendants*  road,  and  refused  to  pay  his  fare  on  the  defendants*  road,  and 
did  not  pay  his  fare,  then  the  defendants  were  not  under  obligations  to  allow 
the  plaintiff  to  ride  upon  such  ticket,  and  upon  such  refusal  to  pay  fare 
had  a  right  to  require  the  plaintiff  to  leave  the  train,  and  he  can  recover  no 
damages  based  on  the  fact  that  he  was  so  required  to  leave.  (2)  The  taking  up 
of  the  plaintiff's  ticket,  however,  was  a  wrongful  act  on  the  part  of  the  de- 
fendants, for  which  they  are  liable  to  plaintiff.  (3)  The  measure  of  darasige 
to  which  the  plaintiff  in  entitled  for  the  taking  of  such  ticket  would  be  the 
value  thereof,  which  would  not  exceed  the  price  of  a  third-class  or  emigrant 
passage  from  Omaha  to  Boston,  with  interest  to  the  first  day  of  this  time.** 

Every  railroad  has  a  right  to  adopt  rules  and  regulations  for  the  manage- 
ment of  its  business,  provided  such  rules  are  not  unreasonable,  are  witliinttic 
-scope  of  the  powers  of  the  corporation,  and  are  not  in  conflict  with  the  laws 
of  the  state.  Elwood  v.  BuUock,  6  Q.  B.  383;  Navigation  Co.  v.  PilUny,  14 
Mees.  &  W.  76;  1  liedf.  liailw.  95.  The  question  whether  rules  are  reasonable 
or  not  is  a  mixed  question  of  law  and  fact,  and  is  to  be  determined  by  the  jury 
under  the  instructions  of  the  court.  Day  v.  Owen^  5  Mich.  520;  Jencks  v. 
Co'eman,  2  Sumn.  221;  Bass  v.  C.  &  N,  W.  R.  Co,  36  Wis.  450;  Thonip. 
Carr.  Puss.  335. 

In  Day  v.  Owen  it  is  said:  '^The  reasonableness  of  a  rule  or  regulation  is  a 
mixed  question  of  law  and  fact,  to  be  found  by  the  jury  on  the  trial,  under 
the  instructions  of  the  court.  It  may  depend  on  a  great  variety  of  circum- 
stances, and  may  not  improperly  be  said  to  be  in  itself  a  fact  to  be  adduce«l 
from  otlier  facts." 

A  regulation  of  a  railroad  company  providing  for  cheaper  rates  of  fare  be- 
tween certain  points,  provided  the  tfcket  is  used  alone  by  the  person  purchas- 
ing the  same  and  within  a  certain  number  of  days  from  the  date  of  issue,  is 
reasonable  and  proper.  It  gives  the  purchaser  the  benefit  of  lower  rates,  while 
the  railroad  companies,  being  advised  of  what  tickets  have  been  sold  and  their 
character,  are  enabled  without  inconvenience  to  provide  the  necessary  means 
of  transportation.  The  contract  being  that  the  ticket  was  to  be  used  alone 
by  Tristas.  no  one  else  could  acquire  the  right  by  the  assignment  of  the  same 
to  be  carried  over  the  defendant's  road.  The  plaintiff,  therefore,  having  no 
right  to  use  the  ticket  in  question  for  the  purpose  of  being  carried  to  Ciiicago, 
is  not  entitled  to  recover  damages  because  he  was  required  to  leave  the  train. 
There  is  no  error,  therefore,  in  the  first  instruction.  There  is  no  error  in  the 
second  instruction.  The  terms  of  the  contract  are,  **the  companies  may  re- 
fuse to  accept  this  ticket,**  not  that  the  company  shall  have  the  right  to  take 
it  up.  Although  the  ticket  gave  no  right  to  the  plaintiff  to  travel  on  the  de- 
fendant's road,  still  it  was  his,  and,  if  in  his  possession,  might  be  sufficient  to 
enable  him  to  recover  the  purchase  money  from  the  person  selling  him  the 
ticket.  But  the  measure  of  damages  in  such  case  in  an  action  against  the 
railroad  company  could  not  exceed  the  value  of  a  third-class  ticket  from 
Omaha  to  Boston.    The  measure  of  damages  was  correctly  stated  in  the  third 
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instruction.    The  instructions  asked  on  behalf  of  the  plaintiff  were  not  appli- 
cable to  the  testimony  and  were  properly  refused. 
The  judgment  must  be  affirmed. 


Staman  f>.  State  of  Nebraska. 
Filed  March  20, 1883. 

A  vertlict  of  railty  cannot  be  tasUined,  wbera  the  eridenoe  fails  to  show  that  the  aocased  oommitted 
(he  offenae  charged. 

Error  from  Adams  county. 

James  Lairds  for  plaintiff.    The  Attorney  General,  for  defendant. 

Maxwell,  J.  The  plaintiff  was  indicted  with  one  Lewis  Morrison  for 
stealing  a  horse  belonging  to  one  Asa  Birdsall,  and  on  the  trial  was  found 
guilty  and  sentenced  to  imprisonment  in  the  penitentiai^y  for  10  years.  It 
is  unnecessary  to  consider  in  detail  the  very  large  number  of  errors  assigned, 
as  in  our  opinion  the  evidence  wholly  fails  to  warrant  the  verdict  of  guilty. 
The  horse  is  alleged  to  have  been  stolen  from  a  farm  about  two  miles  west 
of  Hastings,  on  the  night  of  September  21,  1881,  and,  with  one  stolen  from  a 
neighbor  named  Nash,  is  supposed  to  have  been  taken  to  the  Platte  river  and 
secreted  on  an  island  about  600  yards  from  the  south  bank  of  the  river,  the 
water  in  the  channel  between  the  south  bank  and  the  island  being  about  knee 
deep,  except  in  places  where  it  was  quite  deep. 

The  theoiy  of  the  prosecution  is  that  the  plaintiff  and  Lewis  Morrison  stole 
tlie  horses  in  question  on  the  night  of  the  twenty-llrst  of  September,  1881, 
took  them  to  said  island  in  the  Platte  and  secreted  them,  and  returned  home 
t^efore  daylight  on  the  morning  of  the  22d.  If  the  proof  on  this  point  fails 
the  whole  case  falls  to  the  ground.  No  one  pretends  to  have  seen  either  of 
these  parties  with  or  near  the  horses  on  the  night  of  the  21st,  Vhile  five  wit- 
nesses testify  tlyit  the  plaintiff  and  Morrison  were  in  a  saloon  in  Hastings 
until  about  11  p.  M.  on  the  night  on  which  the  horses  were  stolen.  And  this 
testimony  is  not  denied.  Two  other  witnesses  testify  that  Morrison  called  at 
their  residence,  a  short  distance  from  Hastings,  between  11  o'clock  and  12 
o'clock  on  the  night  of  the  21st.  Clark  Morrison,  the  father  of  Lewis  Mor- 
rison, testifies  that  the  plaintiff  and  his  son  returned  to  his  house  about 
2  o'clock  on  the  morning  of  the  22d,  while  the  only  witness  for  the  prosecu- 
tion on  that  point  testifies  that  he  resides  near  Hastings,  and  that  Morrison 
and  another  man  called  at  his  house  between  3  and  4  o'clock  of  the  morning 
of  the  22d. 

All  the  testimony  tends  to  show  that  the  plaintiff  and  Morrison  were  at 
home  on  the  morning  of  the  22d.  There  is  no  evidence  that  the  horse  that 
the  plaintiff  nxle  the  night  of  the  21st  had  been  in  water,  as  it  necessarily 
would  have  been  if  fording  the  Platte  river.  It  also  appears  from  the  testi- 
mony that  on  the  afternoon  of  the  22d  one  Jones  informed  Nash,  in  the  pres- 
ence of  the  plaintiff  and  Morrison,  that  two  men  with  four  horses  had  been 
seen,  between  11  and  12  o'clock  p.  m.  of  the  21st,  but  a  few  miles  from  the 
4iforesaid  island  in  the  Platte.  The  testimony  also  tends  to  show  that  Nash 
stated  to  the  plaintiff  that  he  was  going  to  the  Eepublican  valley  to  look 
for  his  horse,  and  the  plaintiff  advised  him  to  go  towards  the  Platte 
river.  This  was  after  the  information  given  by  Jones.  Various  re- 
wards for  the  recovery  of  the  horses,  amounting  in  the  aggregate  to  about 
S200,  were  offered  on  Thursday  and  Friday  succeeding  the  theft.  It  also 
appears  that  the  plaintiff  had  made  various  inquiries  about  the  rewards 
offered,  and  on  Friday,  the  23d,  he  rode  to  the  Platte  river  in  search  of  the 
horses,  and  found  them  in  the  possession  of  one  Martin,  who  had  taken  them 
up.    The  plaintiff  then  took  the  horses  to  a  stable  in  Hastings,  and  seems  to 
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have  claimed  the  reward.  It  is  very  clear  that  the  plaintifl  could  not  have 
taken  the  horse  in  question  to  the  Platte  river,  a  distance  of  about  20  uiiles* 
after  11  o'clock  on  the  night  of  the  2l8t  and  returned  even  as  late  as  *]  or  4 
o'clock  in  the  morning  of  the  22d,  and  he  could  not  have  waded  or  forde«l  the 
river  without  his  horse  showing  that  such  had  been  the  case.  And  there  is 
nothing  in  claiming  the  rewards  offered,  so  far  as  appears,  which  is  incon- 
sistent with  honesty  of  purpose. 

The  testimony  certainly  fails  to  connect  the  plaintiff  with  this  theft,  and 
the  law  does  not  permit  mere  suspicion  to  sustain  a  conviction.  MonHson  v. 
State,  14  N,  W.  Rep.  475.  The  testimony  does  tend  to  show  that  the  plain- 
tiff and  Morrison  were  in  some  of  the  saloons  in  Hastings  on  the  night  of  the 
21st  until  about  11  o'clock  p.  m.,  and  that  they  were  intoxicated  and  seem  to 
have  groped  along  the  road  towards  home  in  that  condition,  inquiring  the 
way;  but  it  does  not  necessarily  follow  that  because  intoxicated  they  were 
thieves. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  i*emanded  for 
a  new  trial. 


Tootle  and  another  v.  Elgutter. 
Filed  March  20,  1883. 

A  gnarflnty  In  these  words,  **  Please  let  Mr.  John  Newman  have  credit  for  goods  to  the  tiinonnt  of 
f  100,  and  for  the  payment  of  which  I  hold  myself  responsible,"  held  to  be  a  continniiig  gaaraniy, 
and  the  limitation  therein  is  as  to  the  amouat  for  which  the  gaaranior  will  hold  himself  liable,  and 
Bot  as  to  the  credit  to  be  given. 

Error  from  Douglas  county. 

W.  J.  Connelly  for  plaintiffs.    Simeon  Bloom,  for  defendant. 

Maxwell,  J.    This  is  an  action  upon  the  following  guaranty: 

**  Omaha,  Nebraska,  March  11. 1878. 

"Dear  Sir:    Please  let  Mr.  John  Kewman  have  credit  for  goods  to  the 
amount  of  $100,  and  for  the  payment  of  which  I  hold  myself  responsible. 
[Signed]  **M.  Elgutter." 

It  is  alleged  in  the  petition  that  the  instrument  was  delivered  to  the  plain- 
tiff, and  was  intended  as  a  continuing  guaranty.  The  defendant  in  his  answer 
denies  that  the  guaranty  was  intend^  to  be  continuing.  On  the  trial  of  the 
cause  the  court  directed  a  verdict  for  the  defendant,  and  judgment  was  ren- 
dered thereon  dismissing  the  action.  The  testimony  tends  to  show  that  Xew- 
man  was  insolvent,  and  that  the  defendant  was  anxious  to  aid  him  to  start 
in  business ;  that  the  plaintiff  sold  to  Newman,  from  time  to  time,  gooils  to 
quite  a  large  amount,  and  received  payments  of  S25,  $50,  or  $75,  when  con- 
venient for  Newman  to  pay;  and  that  these  transactions  continued  up  to  the 
time  of  his  death,  which  occurred  in  1880;  and  tliat  he  was  owing  them  an 
amount  greatly  in  excess  of  .$100.  There  is  also  testimony  tending  to  show 
that  the  defendant  had  stated  to  the  plaintiffs  during  the  period  at  which  the 
goods  were  being  furnished  that  he  considered  himself  responsible  on  the 
guaranty.  The  rule  is  well  settled  that  where  a  contract  has  been  reduced  to 
writing,  without  any  uncertainty  as  to  the  object  and  extent  of  the  obliga- 
tion, the  presumption  is  that  the  entire  contract  was  reduced  to  writing,  and 
oral  testimony  as  to  declarations  at  the  time  it  was  made  are  not  penrnitted, 
except  in  a  direct  proceeding  for  that  purpose  to  change  the  written  instru- 
ment. In  other  words,  parol  contemporaneous  evidence  is  not  admissible  to 
cliunpre  the  terms  of  a  valid  written  contnict.  1  Greenl.  Ev.  g  275.  I>ut  this 
restriction  applies  only  to  the  language  of  the  contract.  It 'may  be  read  by 
the  light  of  surrounding  circumstances — by  the  construction  given  to  it  by 
the  parties  themselves,  in  order  more  perfectly  to  ^inderstand  the  intention  of 
the  parties.    In  such  cases  the  court  is  not  to  inquire  what  the  parties  may  have 
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secretly  intended,  but  what  is  the  meaning  of  the  words  they  have  used.  1 
Oreenl.  Ev.  §  277.  As  is  said  by  a  late  writer,  the  general  rule  that  unam- 
"biguous  language  in  a  contract  must  control,  does  not  exclude  the  extrinsic 
evidence  of  the  subject-matter  and  other  surrounding  circumstances  to  enable 
the  court  to  consider  what  the  parties  saw  and  knew,  in  order  to  ascertain 
their  meaning.    Abbott,  Trial  Ev.  509. 

In  Hargrave  v.  Sinee,  6  Bing.  244,  Chief  Justice  Tindal  said:  "The  ques- 
tion is,  what  is  the  fair  import  to  be  collected  from  the  language  used  in  this 
guaranty?  The  words  employed  are  the  words  of  the  defendant,  and  there  is 
no  reason  for  putting  on  a  guaranty  a  construction  different  from  that  which 
the  court  puts  upon  any  other  instrument.  With  regaixl  to  other  instruments 
the  rule  is  that  if  the  party  executing  tliem  leave  anything  ambiguous  in  his 
expressions,  such  ambiguity  must  be  talcen  most  strongly  against  himself.*' 
Ill  Mason  v.  Pritchard,  12  East,  227,  it  is  said:  "The  words  were  to  be  taken 
as  strongly  against  the  party  giving  the  guaranty  as  the  sense  of  them  would 
admit."  In  Lawrence  v.  McCalmont,  2  How.  426-449,  it  is  said :  •*  Some  re- 
marks have  been  made,  on  the  argument  here,  upon  the  point,  in  wliat  man- 
ner letters  of  guaranty  are  to  be  construed — whether  they  are  to  receive  a 
strict  or  liberal  interpretation.  We  have  no  difficulty  whatever  in  saying 
that  instruments  of  this  sort  ought  to  receive  a  liberal  interpretation.  By  a 
liberal  interpretation  we  do  not  mean  that  the  words  should  be  forced  out  of 
their  natural  meaning,  but  simply  that  the  words  should  receive  a  fair  and 
reasonable  interpretation,  so  as  to  attain  the  objects  for  which  the  instrument 
is  designed,  and  the  purposes  to  which  it  is  applied.  We  should  never  forget 
that  letters  of  guaranty  are  commercial  instruments,  generally  drawn  up  by 
merchants  in  brief  language,  sometimes  inartificial,  and  often  loose  in  their 
structure  and  form ;  and  to  construe  the  words  of  such  instruments  with  a 
nice  and  technical  care  would  not  only  defeat  the  intention  of  the  parties,  but 
render  them  too  unsafe  a  basis  to  rely  on  for  extensive  credits." 

These  cases,  and  others  to  the  same  effect,  are  cited  with  approval  in  the 
rjise  of  Binge  v.  Judson^  2A  "N.  Y.  64.  In  that  case  the  guaranty  was  as  fol- 
lows: 

**Mr.  Ringe — Sir:  I  will  be  accountable  to  you  that  Mr,  Butler  will  pay  you 
for  a  creilit  on  glass,  paints,  etc.,  which  he  may  require  in  his  business,  to  the 
extent  of  J550. 

''Dated  November  29,  1858.  D.  C.  Judson.'* 

This  was  held  to  be  a  continuing  guaranty,  and  the  limitation  was  as  to  the 
extent  of  the  guarantor  s  liability,  and  not  of  the  credit  to  be  given.  That 
case  is  directly  in  point,  and  appeiirs  to  be  a  correct  construction  of  the  instru- 
ment. In  our  opinion  the  guaranty  in  this  case  was  a  continuing  one,  and 
the  limitation  therein  was  as  to  the  extent  of  the  defendant's  liability,  and 
not  as  to  the  credit  to  be  given  to  Newman. 

It  follows  that  the  judgment  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Huff  v.  Bobbott. 
Filed  March  20, 1883. 

In  an  action  by  attachment  before  a  Jastice  <^  the  peace,  the  trial  wai  commenced  on  the  twenty- 
eighth  of  September,  1801,  at  1  o'clock  p.  m.,  a  Jary  heing  wuived.  Upon  the  conclufdon  of  the  trial 
the  jastice  took  the  case  under  advisement  unlil  the  following  morning,  at  8:30  o'clock.  Held,  that  the 
jndement  was  rendered  **  immediaiely,'*  within  the  meaning  of  the  statote. 

Error  from  Otoe  county. 

WiiUfon  ds  Wodehouse,  for  plaintiff.     C.  W,  Seymour^  for  defendant. 

Maxwell,  J.  This  action  was  commenced  before  a  justice  of  the  peace  by 
attachment.  The  trial  commenced  on  the  twenty-eighth  day  of  September, 
1881,  at  1  o'clock  p.  m.  A  jury  being  waived,  the  case  was  tried  before  the 
justice.  It  does  not  appear  at  what  time  the  trial  was  concluded,  but  it  is 
stated  in  the  transcript  that  '*  after  the  argument  and  before  the  case  was  de- 
cided tlie  defendant  asked  to  withdraw  his  said  counterclaim,  permission 
granted,  and  defendant  witlidrew  his  counterclaim.  The  court  took  the  case 
under  advisement  to  the  twenty-ninth  day  of  September,  1881,  at  8J  o'clock 
shai-p."  At  the  time  designated  for  the  adjournment  judgment  was  rendered 
in  favor  of  the  plaintiff  in  the  justice  court  (defendant  in  error)  for  the  sum 
of  864.83  and  costs.  The  case  was  taken  on  error  to  the  district  court,  where 
the  judgment  was  reveraed. 

The  only  objection  in  this  court  is  that  the  court  erred  in  reversing  the 
judgment  of  the  justice.  Section  1002  of  the  Code  provides  that  •*  upon  a  ver- 
dict the  justice  must  immediately  render  judgment  accordingly.  When  the 
trial  is  by  a  justice,  judgment  must  be  entered  immediately  after  the  close  of 
the  trial,  if  the  defendant  has  been  arresteil  or  his  property  attached ;  in  other 
cases  it  must  be  entered  either  at  the  close  of  the  trial,  or,  if  the  justice  then 
desire  further  time  to  consider,  on  or  by  the  fourth  day  thereafter,  both  days 
inclusive." 

Webster  deflnes  **immediately  "  as  follows:  **In  an  immediate  manner: 
without  intervention  of  anything;  proximately;  directly;  without  interval  of 
time:  without  delay;  institntly." 

The  statute,  if  construed  literally,  would  require  the  justice  to  render  a 
judgment  instantly  on  the  conclusion  of  the  trial.  It  will  not  be  conlendeil 
that  the  legislature  intended  such  a  narrow  construction  to  be  given  to  the 
statute.  It  is  to  be  construed  in  a  reasonable  manner — that  the  justice  is  to 
render  judgment  in  a  short  time,  and  before  taking  up  new  business.  The 
object  of  the  statute,  doubtless,  is  to  enable  a  party  who  has  been  unlawfully  re- 
strained of  his  liberty  to  be  discharged  at  the  earliest  practicable  moment  in  case 
no  cause  of  action  is  proved  against  him.  So,  if  his  property  is  taken  from  him 
on  an  order  of  attachment,  and  the  proof  fails  to  show  a  cause  of  action,  the 
property  shall  be  discharged.  But  the  justice  may  require  time  to  consider 
the  evidence  before  rendering  a  judgment,  and  it  may  be  necessary  for  him  to 
do  so  before  he  is  prepared  to  dernde.  If  a  decision  is  rendered  before  the 
justice  has  time  to  consider  the  evidence,  there  is  great  danger  of  his  commit- 
ting an  error  which  more  mature  reflection  would  have  enabled  him  to  avoid. 
We  therefore  are  not  disposed  to  place  so  narrow  a  construction  on  the  word 
"immediately"  as  to  hold  that  a  delay  of  a  few  hours  in  rendering  judgment 
is  not  in  compliance  with  the  statute.  Had  the  evidence  been  introduced  on 
the  28th,  and  the  case  continued  until  the  next  morning  for  the  purpose  of 
hearing  the  argument  of  the  parties  or  their  attorneys  in  the  case,  no  one 
would  conten^  that  a  decision  must  be  made  before  theconcluson  of  the  argu- 
ment; yet  the' 'argument  is  merely  for  the  purpose  of  aiding  the  court  in 
reaching  a  correct  conclusion. 
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It  is  well  to  require  justices  to  perform  their  duties  in  the  mode  and  within 
tlie  time  required  by  the  statute;  but  their  proceedings  must  be  construed  in 
in  a  reasonable  manner,  and  in  such  a  way  as  will  enable  them  to  administer 
justice.  It  is  pretty  dear  that  a  correct  decision  was  made  by  the  justice  in 
tliis  case,  and  this  court  will  not  reverse  it  for  an  alleged  error,  which,  at 
most,  is  but  technical.  The  judgment  of  the  district  court  la  reversed,  and 
that  of  the  justice  reinstated. 


GsBBABD  and  others  v.  Omaha,  N.  &  B.  H.  B.  Go. 
Filed  March  20, 1883. 

Where  a  nllracd  companj  laftttatos  proe««Ungf  and  oondemna  a  right  of  way  acrou  real  eitata, 
It  cannot,  on  appeal  to  tho  dictriet  eoini,  diaprore  tho  tltlo  of  the  parson  to  whom  the  damages  were 
tmrded  without  pleadinc  his  want  of  title.  The  word  "owner,"  as  used  In  the  statute,  applies  to 
iny  person  having  an  Interest  In  the  estate. 

Error  from  Platte  county. 

WJUtmayer,  Oerrard  db  Post  and  B,  Wdkeley,  for  plaintiffs.  Poppleton  db 
ThurgUm,  for  defendant 

Maxwell,  J.  In  April,  1881,  the  defendant  instituted  proceedings  in  the 
county  court  of  Platte  county  for  the  appointment  of  commissioner  to  ap- 
praise the  damages  sustained  by  the  owners  of  certain  tracts  of  lands  by 
reason  of  the  location  of  the  defendant's  railroad  across  the  same.  Among 
the  lands  thus  described  was  the  K.  E.  4  of  the  S.  £.  4  of  section  24,  township  17, 
ran^e  1  W.,  and  notice  of  condemnation  was  served  on  the  plaintiffs  in  error, 
and  Thomas  C.  Durant,  trustee.  The  plaintiffs'  damages  were  appraised  at 
91,050.  The  defendant  then  appealed  to  the  district  court,  and  upon  the  trial  the 
court  excluded  a  tax  deed  under  which  the  plaintiffs  claimed  title,  and  directed 
a  verdict  for  the  defendant.  No  pleadings  were  filed  in  the  district  court,  nor 
wa.s  any  issue  of  want  of  title  made. 

In  the  case  of  Republican  Valley  R,  Co.  v.  HayeSy  14  N.  W.  Rep.  521,  it 
w!Ui  held  by  this  court  that  where  a  railroad  company  condemns  real  estate 
as  the  property  of  a  person  named,  it  cannot,  on  appeal,  from  the  award,  at 
len.st  without  tendering  an  issue  to  that  effect,  disprove  such  ownership. 
The  reason  of  the  rule  is  plain.  The  appeal  properly  brings  up  only  the  ques- 
tion of  damages.  If  that  is  the  only  one  to  be  determined  no  pleadings  are 
necessary,  because  the  sole  question  for  consideration  is,  what  is  the  amount 
which  the  land-owner  ought  to  recover?  Neb.  Ry.  Co,  v.  Van  DuseUy  6  Neb. 
l&j.  But  when  other  matters  are  involved  in  the  case  they  must  be  put  in 
issue.  The  railroad  company  acquires  merely  the  right  of  way  possessed  by 
the  ))artles  to  the  proceedings.  It  is  therefore  its  duty  to  bring  in  all  parties 
having  an  interest  in  the  estate,  in  order  that  the  condemnation  money  may 
l>e  properly  applied.  The  word  "  owner,"  as  used  in  the  statute,  applies  to  all 
|>enjon8  who  have  an  interest  in  the  estate.  Where  it  is  necessary,  the  court 
liossesses  ample  power  to  require  such  parties  to  interplead,  and  to  apportion 
the  money  according  to  their  rights.  The  court,  therefore,  erred  in  directing 
a  verdict  for  the  defendant. 

The  question  of  the  validity  of  the  tax  deed  has  not  been  vei7  fully  consid- 
ered in  the  brief  of  either  counsel,  and  therefore  will  not  be  determined.  It 
was  admissible  in  evidence,  however,  for  the  purpose  of  showing  the  lien  of 
the  plaintiffs  for  taxes  paid,  and  perhaps  as  evidence  of  title. 

The  judgment  of  the  district  court  is  revei-sed^  and  the  cause  remanded  for 
further  proceedings. 
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Leach  t?.  Milbttrn  Wagon  Co. 
Filed  March  20, 1883. 

Where  a  jndgment  hafl  been  recovered  aiealniit  a  partnerflhip  in  the  firm  name,  and  it  is  sonfrht  to 
BQbject  the  individual  property  of  the  raemi>erd  of  the  firm  to  the  satisfaction  of  the  same,  it  mast  be 
made  to  appear  that  the  partnership  property  has  been  exhaasted. 

Error  from  Dixon  county. 

Uantt  cfe  Norria,  for  plaintiff.  A.  G.  Kingsbury  and  Fawoett  <§  Pardoe^  for 
defendant. 

Maxwell,  J.  This  is  an  action  to  recover  judgment  against  an  individ- 
ual partner  on  a  judgment  against  the  partners  as  a  firm.  A  demurrer  to  the 
petition  was  overruled  in  the  court  below,  and  the  plaintiff  in  error  (defendant 
below)  electing  to  stand  on  his  demurrer,  judgment  was  rendered  in  favor  of 
the  defendant  in  error.  It  is  alleged  in  the  petition  that  prior  to  January, 
1878,  Joseph  Leach  and  James  A.  Sawyers  were  a  tirm  doing  business  under 
the  name  of  Sawyers  &  Leach,  in  Iowa  and  Nebraska;  that  said  firm  became 
indebted  to  the  Milburn  Wagon  Company  in  a  large  amount,  and  at  the  Jan- 
uary, 1878,  term  of  the  circuit  court  in  Woodbury  county,  Iowa,  said  company 
recovered  a  judgment  against  said  firm  for  the  sum  of  h ;  that  an  execu- 
tion was  issued  out  of  said  court,  on  said  judgment^  which  was  returned  un- 
satisfied; "  that  at  no  time  since  the  rendition  of  the  judgment  set  out  in  the 
petition  herein  has  there  been  any  funds,  assets,  or  property  belonging  to 
said  firm  out  of  which  said  judgment,  or  any  part  tliereof,  so  far  as  plaintiff 
has  knowledge  or  information,  could  have  been  made.*'  It  is  also  alleged  that 
there  was  due  on  the  judgment  in  question,  the  third  day  of  March,  1881,  the 
sum  of  6976.39,  and  $74.15  costs.  The  prayer  is  for  judgment  against  the  de- 
fendant below  for  the  sum  of  $1,058.84,  aiad  interest  at  10  per  cent,  and  to 
subject  his  individual  property  for  the  payment  of  the  same. 

Section  24  of  the  Code  provides  that  "any  company  or  association  of  per- 
sons formed  for  the  purpose  of  carrying  on  any  tnide  or  business,  or  for  the 
purpose  of  holding  any  species  of  property  in  this  state,  and  not  incorporated, 
may  sue  and  be  sued  by  such  usual  name  as  such  company,  partnership,  or 
association  may  have  assumed  to  itself,  or  be  known  by,  and  it  shall  not  be 
necessary  in  such  case  to  set  forth  in  the  process  or  pleading,  or  to  prove  it 
at  the  trial,  the  names  of  the  persons  composing  such  company." 

Section  27  provides  that  "  if  the  plaintiff,  in  any  judgment  so  rendered 
against  any  company  or  partnership,  shall  seek  to  charge  the  individual  prop- 
erty of  the  persons  composing  such  company  or  firm,  it  shall  be  lawful  for 
him  to  file  a  bill  in  chancery  against  the  several  members  thereof,  setting 
forth  the  judgment,  and  the  insulHciency  of  the  partnership  property  to  satisfy 
the  same,  and  to  have  a  decree  for  the  debt,  and  an  award  of  execution  against 
all  such  persons,  or  any  of  them,  as  may  appear  to  have  been  members  of  such 
company,  association,  or  firm." 

The  authority  of  a  firm  to  sue  and  be  sued  in  the  firm  name,  without  speci- 
fying tlie  Individual  names  of  the  partners,  is  given  by  statute,  and  has  ex- 
isted but  a  few  years,  the  statute  from  which  ours  was  copied  substantially, 
being  passed  in  1840.  See  2  Curwen's  St.  1244;  Abemathy  v.  Latimore,  19  Ohio. 
28(5.  The  statute  makes  the  firm  a  distinct  entity,  and  provides  in  whaft  man- 
ner service  may  be  had  upon  it.  If  a  judgment  is  recovered  against  it,  which 
remains  unsatisfied  in  whole  or  in  part,  the  same  proceedings  may  be  had  t^  sub- 
ject the  individual  property  of  the  partners  as  in  an  ordinary  creditor's  bill. 
This  was  the  course  pursued  in  the  case  of  ffaskins  v.  Alcott,  13  Ohio  St.  210. 
In  that  case  it  wfis  sought  to  subject  the  individual  property  of  the  partners 
to  tlie  sntisfaction  of  a  judgment  against  the  firm.  It  was  alleged  in  the  pe- 
tition in  that  case  that  the  plaintiffs  had  recovered  a  judgment  against  **Has- 
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kins,  Roller  &  Ilaskins"  for  the  sum  of  61,675.27,  which  judgment  was  then 
in  full  force;  that  an  execution  had  been  issued  thereon,  which  was  returned 
unsatisfied;  and  that  said  firm  had  no  property  out  of  whicli  to  collect  said 
judgment  or  any  part  thereof.  The  petition  also  set  out  the  names  in  full  of 
the  individual  members  of  the  firm,  and  contained  a  prayer  for  judgment  against 
them  individually. 

This  was  what  was  attempted  to  be  done  in  this  case,  but  the  petition  fails 
to  show  that  the  partnership  pi-operty  had  been  exhausted.  Tlie  return  of  an 
execution  unsatisfied  in  Iowa  would  be  sufficient  to  make  2k  prima  facie  case, 
if  it  was  not  alleged  tliat  the  firm  was  organized  for  tlie  purpose  of  doing  bus- 
iness in  this  state.  There  is  no  allegation,  claim,  or  pretense  that  tlie  part- 
nership property  in  this  state  had  been  exhausted.  The  allegation  quoted 
above  falls  short  of  negativing  the  existence  of  such  property.  Allegations 
of  this  kind  must  be  stated  positively,  although  they  may  be  sworn  to  upon 
information  and  belief.  The  case,  tlierefore,  clearly  falls  within  that  of  Ruth 
V.  Loiory,  10  Neb.  860;  [8.  C.  4  N.  W.  Uep.  977.]  It  may  be  questioned 
whether  an  action  can  be  brought  against  the  member  of  a  firm  alone  upon,  a 
joint  obligation;  that  is,  must  not  the  action  be  in  form  against  all  the  mem- 
bers of  the  firm,  although  but  a  portion  are  served?  See  Bazell  v.  Belden^  31 
Ohio  St.  572^;  Fox  v.  Abbott,  12  Neb.  328;  [S.  C.  11  N.  W.  Rep.  303.]  But 
this  objection  is  not  raised  by  the  demurrer. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
farther  proceedings. 


Fitzgerald  t>.  Morrissey, 
Filed  March  20, 1883. 

Where  the  lending  object  of  a  party  prom^ing  to  pay  the  debt  of  another  Is  to  pmmote  hid  own  In- 
terests, and  not  to  become  goarantor,  and  the  promise  is  made  on  safflclent  couaiderution,  it  will  be 
Talid  slthoagh  not  In  writing.    In  snch  case  the  promisor  assames  the  payment  of  tlte  debt. 

Error  from  Johnson  county. 

Appleget  d*  Son,  for  plaintiff.     Pinero  &  Chapman,  for  defendant. 

Maxwell,  J.  Morrissey  brought  an  action  against  Fitzgerald  in  the  dis- 
trict court  of  Johnson  county,  and  for  cause  of  action  alleged  in  his  petition, 
in  substance,  that  on  or  about  tlie  first  day  of  August,  1881,  Fitzgerald  was 
engaged  in  grading  the  road-bed  of  a  railroad  in  Johnson  county,  and  requir- 
ing the  services  of  a  large  numl)er  of  hands  to  aid  him  in  performing  said 
labor,  promised  Morrissey  and  others  that  if  they  would  not  abandon  said  work, 
which  they  were  about  to  do,  but  would  enter  into  the  employment  of  said  Fitz- 
gerald and  labor  for  him  in  grading  said  road-bed,  that  he  would  pay  Morrissey 
and  the  others  for  certain  work  previously  performed  by  them  on  said  road- 
bed for  one  Garland, as  soon  as  said  work  was  measured;  thsit,  relying  upon 
said  promise.  Morrissey  and  others  did  not  abandon  said  work  as  intended,  but 
remained  and  continued  to  work  on  said  road-bed  as  requested  by  Fitzgerald; 
that  the  work  done  by  Garland  has  long  since  been  measured,  but  the  amount 
due  to  Morrissey  thereon  has  not  been  paid.  The  prayer  is  for  $45.71  and  inter- 
est. The  answer,  in  effect,  denies  the  facts  stated  in  the  petition.  On  the  trial 
of  the  cause  a  verdict  was  returned  in  favor  of  Morrissey,  upon  which  judg- 
ment was  rendered.  The  errors  assigned  are  (1)  that  the  court  erred  in  giving 
paragraph  1  of  the  instructions ;  (2)  that  the  court  erred  in  refusing  to  give 
the  instructions  asked  on  behalf  of  Fitzgerald  from  1  to  15  inclusive.  TUe 
instruction  given  which  is  complained  of  is  as  follows:  "  (1)  If  you  shall  find 
from  the  evidence  that  Fitzgerald  agreed  with  John  Morrissey,  that  if  he,  Mor- 
rissey. would  work  for  him  he  would  pay  certain  indebtedness  coming  from 
one  Garland  to  Morrissey;  and  if  you  further  find  that  in  consideration  of  said 
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promise  the  plaintiff  went  to  work  for  the  defendant  and  performed  liis  part 
of  the  contract,  then  you  will  find  for  the  plaintiff  for  such  amount  as  the  evi- 
dence shows  he  ought  to  recover." 

It  is  admitted  that  Fitzgerald  has  paid  Morrissey  in  full  for  all  labor  per- 
formed for  him,  and  this  action  is  for  the  sole  purpose  of  recovering  for  lalwr 
performed  by  Morrissey  for  Garland  on  said  road-bed.  It  appears  that  Gar- 
land was  a  subcontractor  under  Fitzgerald,  and  that  he  left  the  work  indebted 
to  his  employes  for  labor  performed.  There  is  some  testimony  tending  to  «how 
that  Morrissey,  because  of  the  promise  set  up  in  his  petition,  failed  to  file  a  labor- 
er's lien  on  the  road-bed  of  the  railroad,  and  thereby  lost  the  benefit  of  the  same ; 
but  there  is  no  allegation  of  this  kind  in  the  petition,  and  that  question  can- 
not be  considered.  Tlie  only  question  at  issue  is,  did  the  plaintiff  in  error,  in 
order  to  Induce  the  defendant  in  error  to  remain  on  the  road-bed  and  perform 
labor  for  him  thereon,  promise  to  pay  him,  in  addition  to  compensation  for 
such  labor,  the  amount  owing  him  from  Garland,  and  in  pursuance  of  said 
promise  did  Morrissey  perform  the  stipulated  labor?     ^ 

The  instruction  complained  of  in  effect  states  this  to  be  the  issue,  and  we 
fail  to  perceive  wherein  it  is  erroneous.  The  court  also  gave  the  following 
instructions:  "  But  if  Fitzgerald  only  undertook  to  pay  plaintiff,  with  others, 
such  an  amount  as  was  due  Garland  after  an  estimate,  then  you  will  find  for 
the  defendant,  because  nothing  is  shown  to  have  been  due  Garland.'*  *'(>r,  if 
Fitzgerald  only  made  the  naked  promise  to  pay  Garland's  debt  without  any 
consideration,  then  you  will  find  for  the  defendant,  as  such  a  promise  would 
be  void,  not  being  in  writing."  These  instructions  present  the  law  applicjible 
to  the  testimony.  Where  the  leading  purpose  of  a  person  who  agrees  to  |>ay 
the  debt  of  another  is  to  gain  some  advantage,  ot  promote  some  interest  or 
purpose  of  his  own,  and  not  to  become  a  mere  guarantor  or  surety  of  another's 
debtor,  and  the  promise  is  made  on  a  sufficient  consideration,  it  will  be  valid, 
although  not  in  writing.  Cloppet*  v.  Poland,  12  Neb.  69;*  Nelson  v.  Boynioiiy 
3  Mete.  396.  In  such  case  the  promisor  assumes  the  debt  and  makes  it  his 
own.  The  promise  is  a  direct  undertaking  on  the  part  of  the  person  promis- 
ing to  pay,  not  upon  the  failure  of  the  debtor  to  pay,  but  to  pay  the  debt.  Such 
a  contract  rests  upon  the  same  grounds  as  a  contract  for  propeity  sold  and 
delivered,  and  is  not  collateral.  The  very  large  number  of  instructions  asked 
on  behalf  of  the  defendant  below  were  properly  refused,  as  such  portions  of 
them  as  had  not  previously  been  given  by  the  court  on  its  own  motion  were 
not  applicable  to  the  testimony.    The  judgment  must  be  afiirmed. 


Stadelman  V,  Fitzgerald. 
Filed  March  20, 1883. 

A  letter  from  n  principal  to  his  agent,  directing  a  sale  of  his  real  estate.  Is  sofBcient  aothority  to  the 
agent  to  sell  sach  property  according  to  the  terms  of  the  writing;  hot  if  the  authority  is  denied,  and 
the  letter  Is  lost,  its  contents  mast  be  clearly  proved  to  sustain  n  contract  made  by  the  agent. 

Appeal  from  Lancaster  county. 

S,  P.  Vanatta,  for  plaintiff.    Marquette,  Deweese  ct  ffall^  for  defendant. 

Maxwell,  J.  This  is  an  action  to  enforce  the  specific  execution  of  an  al- 
leged contract  of  the  defendant  for  the  conveyance  to  the  plaintiff  of  the  W. 
\  of  lot  2  and  the  E.  |  of  lot  3.  in  block  No.'  34,  in  the  city  of  Plattsmouth. 
The  memorandum  of  the  alleged  agreement  is  as  follows:  "  Plattsmouth, 
Neb.,  Jan.  18, 1881.  Receiv^  of  William  Stadelman  twenty-five  dollars,  in 
part  payment  for  W.  J  lot  2  and  E.  J  lot  3,  block  34,  Plattsmouth,  Nebraska, 
for  which,  and  upon  payment  of  balance  due  inside  of  thirty  days  from  date» 
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I  iigree  to  make  him  a  warranty  deed  for  said  premises.  Balance  due, 
UJylhy  This  is  signed  in  the  name  of  Fitzgerald  hy  an  agent.  The  author- 
ity of  the  agent  is  denied.  On  the  trial  of  the  cause  in  the  district  court 
judgment  was  rendered  in  favor  of  the  defendiint.  The  plaintiff  appeiUs  to 
this  court. 

Section  8  of  chapter  32  of  the  Compiled  Statutes  provides  that  **  no  estate 
or  interest  in  land,  other  than  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any  manner  relating 
thereto,  shall  hereafter  be  created,  granted,  assigned,  or  surrendered  or  de- 
'lilted,  unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, subscribed  by  the  party  creating,  granting,  assigning,  surrendering,  or  de- 
daring  the  same."  Section  5  provides  tliat  "  every  contract  for  leasing  for  a 
longer  period  than  one  year,  or  for  the  sale  of  lands,  or  any  interest  in  lands, 
shall  be  void,  unless  the  contract,  or  some  note  or  memorandum  thereof,  be 
in  writing  and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  made." 
Swtion  23  provides  that  ''  the  term  *  conveyance,'  as  used  in  this  chapter, 
shall  l)e  construed  to  embrace  every  instrument  in  writing,  (except  a  last  will 
and  testament,)  whatever  may  be  its  form,  and  by  whatever  name  it  may  be 
known  in  law,  by  which  any  estate  or  interest  in  lands  is  created,  alienated, 
assigned,  or  surrendered."  Section  25  provides  that  **  every  instrument  re- 
•(uired  by  any  of  the  provisions  of  this  chapter  to  be  subscribed  by  any  party 
may  be  subscribed  by  his  agent  thereunto  authorized  by  writing'* 

A  contract,  or  at  least  a  note  or  memorandum  thereof,  for  the  sale  of  real 
estate,  must  be  in  writing.  In  2  Kent,  Comm.  613,  it  is  said:  **  Though  the 
stiitute  of  frauds  of  29  Charles  II.  requires  in  certain  cases  a  contract  for  the 
"^ale  of  goods  to  be  in  writing,  and  signed  by  the  party  to  be  charged,  or  by 
hi.s  authorized  agent,  the  authority  of  the  agent  need  not  be  in  writing;  it 
may  be  parol.  3  Chit.  Com,  Law,  104;  Lord  Eldon,  9  Ves.  250;  8tnckpole 
V.  Arnold,  11  Mass.  27;  I^uf/  v.  Colburn,  Id.  97;  Nortlwmpton  Bank  v. 
Ptpttim,  Id.  288;  iS^ving  v.  Ttes.  1  Binn.  450;  Sliaw  v.  NudUl,  8  Pick.  9; 
TnrnbiUl  v.  2'rouU  1  Hall,  (N.  Y.)  336 ;.  .If rComft  v.  ITriflr/if,  4  .Johns.  Ch.  667." 
Vnd  in  Riley  v.  Minor,  29  Mo.  439,  and  Rottman  v.  Wcmon,  5  Kan.  552,  it 
•^^♦Mns  to  have  been  held  that  the  authority  of  an  agent  to  make  a  contract 
that  his  principal  will  convey  certain  land,  need  not  be  in  writing.  Under 
our  statute,  however,  the  authority  of  an  agent  to  sell  real  estate  must  be  iu 
writing,  unless  there  has  been  a  subsequent  ratitication  of  his  acts.  In  the 
•ase  under  consideration,  the  authority  to  the  agent  at Flattsmouth  was  said 
to  have  been  given  by  letter  or  postal  card ;  but  the  writing,  whatever  it  was, 
lias  been  mislaid,  and  was  not  produced  on  the  trial.  Two  witnesses,  who  pro- 
fc-Hseid  to  have  seen  this  writing,  testified  as  to  its  contents,  and  stated  in  sub- 
stanrtj  that  it  authorized  tlie  agent  to  sell  the  real  estate  in  question  for  $1,600. 
On  the  other  hand,  both  Fitzgerald  and  his  secretary,  who  conducted  his  cor- 
I  espondence,  testify  that  no  such  letter  or  postal  card  was  ever  written  or 
^♦*nt,  and  that  the  agent  had  no  authority  whatever  to  sell  the  lots  in  question. 
This  being  the  condition  of  the  testimony,  this  court  cannot  say  that  the  dis- 
trict court  erred  in  dismissing  the  action.  A  letter  by  the  principal  to  his 
agent,  directing  a  sale  of  his  real  estate,  is  sufficient  authority  for  the  agent  to 
make  a  sale  according  to  the  terms  of  such  writing,  and  the  principal  will  be 
lx)und  thereby ;  but  the  writing  itself  must  be  produced,  or  its  contents  clearly 
proved.  The  proof  in  this  case  fails  in  both  of  these  particulars.  The  judg- 
ment is  clearly  right,  and  must  be  affirmed* 
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Clark  v.  Strong. 
Filed  March  20,  1883. 

1.  In  fl  contested  election  caae  an  appeal  wits  taken  to  the  district  coart,  the  bond  being  slsned  by 
sureties  bac  not  by  the  appellant.  On  motion  to  dinniiM,  because  the  bond  was  not  filed  by  tbeappe  . 
lant,  the  motion  was  8n«tained.    Held  to  be  error. 

2.  Where  a  party  enters  into  a  stipulation  to  pay  all  costs  la  case  no  appeal  is  taken,  and  fails  to 
pay  the  costs,  he  cannot  insist  upon  the  stipulation  to  prevent  an  appeal. 

Error  from  Colfax  county. 

/.  A.  Grimison,  for  plaintiff.    Phelps  tfe  TJiomaSy  for  defendant. 

Maxwell,  J.  At  the  general  election  in  November,  1881,  the  plaintiff 
and  defendant  were  candidates  for  the  otRce  of  superintendent  of  public  in- 
struction of  Colfax  county,  the  plaintiff  receiving  the  certificate  of  election. 
The  defendant  thereupon  contested  his  election  in  the  county  court,  and  on 
tlie  trial  the  court  found  that  581  legal  votes  were  cast  for  the  defendant  an<l 
580  for  the  plaintiff.  Judgment  was  thereupon  rendered  in  favor  of  the  de- 
fendant. Tlie  parties  then  entered  into  a  stipulation  in  writing  that  the  de- 
fendant would  pay  all  costs,  which  amounted  to  a  very  large  sum,  and  the 
plaintiff  would  not  appeal  the  cause.  AVhether  this  stipulation  was  valid  or 
not  is  unnecessary  to  determine,  as  the  defendant  has  wholly  failed  to  comply 
with  its  terms  and  therefore  can  claim  nothing  under  it.  Within  10  days  from 
the  rendition  of  the  judgment  a  bond  not  signed  by  the  plaintiff,  but  by  sutli- 
eieiit  sureties,  was  duly  filed  in  the  county  court  and  approved,  and  an  appeiil 
taken.  In  the  district  court  the  defendant  moved  to  dismiss  the  appeal  — 
First,  because  no  proper  bond  for  an  appeal  had  been  filed ;  second,  because 
the  plaintiff  had  waived  the  right  to  appeal.  The  motion  was  overruled,  with 
leave  to  the  defendant  to  file  a  supplemental  motion.  The  defendant  there- 
upon filed  a  supplemental  motion  to  dismiss  the  appeal,  iu)on  the  ground  that 
the  appeal  bond  was  filed  without  the  plaintifiTs  knowleoge  or  consent.  Sev- 
eral affidavits  were  filed  to  support  the  motion,  which  was  sustained  and  the 
appeal  dismissed. 

The  question  to  be  determined  is,  did  the  court  err  in  dismissing  the  appeal 
for  the  cause  stated  ?  Section  98  of  the  election  law  provides  that  the  party 
against  whom  judgment  is  rendered  may  appeal  to  the  district  court,  and  shall 
"give  a  bond  with  security,  to  be  approved  by  the  court."  Section  100  is  to 
the  same  effect,  but  different  conditions  being  made.  There  is  no  time  desig- 
nated in  the  statute  within  which  an  appeal  is  to  be  taken ;  nor  is  the  question 
of  time  raised  by  the  motion.  The  statute  does  not  require  the  appellant  to 
sign  the  bond,  the  language  being  similar  in  meaning  to  section  1007  of  the 
Code.  The  bond,  therefore,  for  the  purposes  of  the  motion,  was  in  proper  form, 
and  duly  filed  and  approved.  Whether  it  was  filed  by  the  direction  of  tlje 
plaintiff  or  not,  he  claims  the  benefit  of  the  same,  and  was  endeavoring  to  pros- 
ecute his  appeal  to  effect  when  the  cause  was  dismissed.  The  act  in  that 
regard  may  be  compared  to  ratification  by  a  principal  of  the  acts  of  his  agent. 
Proceedings  in  regard  to  appeals  are  construed  very  liberally  in  order  to  pre- 
serve the  rights  of  parties  and  prevent  a  failure  of  justice;  and  a  party  will 
not  be  deprived  of  this  right  unless  through  his  negligence  he  has  failed  to 
take  the  appeal  within  the  time  limited,  or  has  failed  in  some  other  material 
matter  to  comply  with  the  law. 

The  judgoient  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
•  a  new  trial. 
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Jelletts  v.  St.  Paul,  M.  &  M.  Rt.  Co. 
Filed  March  7,  1888. 

The  plaintiff  contracted  to  sell  to  W.  n  car-lond  of  corn,  to  be  paid  for  in  cn^h  before  delivery,  find 
«bich  defendant,  a  common  carrier,  received  **  for  accoant "  of  plaintiff,  and  lubjeci  to  his  order.  W. 
had  preyionsly  paid  pnrt  of  the  pnrchase  price  only,  and  had  not  acquired  title  or  right  to  the  poe- 
wnson.  Lefendant  delivered  the  corn  to  W.  without  plaintiff's  consent  and  before  payment  of  the 
balance,  i^r/d,  a  coiiveriiion  of  the  corn,  and  that  the  meassare  of  the  plaintiff's  damages  was  the  Toll 
value  thereof,  with  interen ;  hnt  that  defendant  was  entitled  to  allege  and  prove,  in  mitigation  of 
dimageg,  that  aabseqneni  to  the  conversion  W.  had  paid  and  settled  with  plaintiff  for  the  corn. 

Appeal  from  judgment  of  district  court,  county  of  Ramsey. 

R.  J.  Reidy  for  respondent.     R,  B.  (Jaltufha,  for  appellant. 

VANDEUBrRGii,  J.  Plaintiff  sues  for  the  value  of  a  car-load  of  corn,  al- 
legttl  to  have  been  wrongfully  converted  by  the  defendant.  The  plaintiff 
had  contracted  with  one  Webb,  to  sell  and  deliver  him  the  corn,  to  be  paid  for  in 
cash  before  deliveiy.  Webb  paid  $70  of  the  price,  but  the  balance,  $30.50, 
which  was  to  be  paid  immediately,  he  neglected  to  pay.  Whereupon  plaintiff 
raused  the  grain  to  be  shipped  upon  one  of  defendant's  cars  for  account  of 
himself,  in  the  name  of  Jellett  &  Co.,  under  which  he  W!is  transacting  busi- 
ness, though  he  had  no  partner.  The  defendant  delivered  the  corn  to  Webb 
at  his  request,  but  without  the  consent  or  direction  of  the  plaintiff.  There  is 
no  evidence  of  any  fui-ther  })ayinent  or  offer  of  payment  by  Webb  to  plaintiff, 
or  any  settlenient  between  them,  or  of  any  act  of  ratification  by  plaintiff  of 
such  delivery  to  Webb.  The  title  to  the  property  must  be  assumed  to  be  in 
plaintiff,  na  general  owner.  The  defendant  received  the  goods  from  the 
plaintiff's  possession.  This  is  sufficient  evidence  of  title  in  the  plaintiff,  for 
the  purposes  of  the  action,  in  tlie  absence  of  any  evidence  that  the  property 
w;w  (Ien:anded  or  taken  from  the  carrier  by  some  one  having  a  superior  claim. 
The  defendant  could  not,  of  its  own  mere  motion,  set  up  a  want  of  title  in  tlie 
plaintiff.     Story.  Bailm.  g  582. 

Tlie  ownei-ship  and  right  of  possession  being  in  plaintiff,  the  delivery  of  the 
property  to  Webb  before  the  payment  of  the  bahince  of  the  price  was  unauthor- 
ized and  wrongful,  and  amounted  to  a  conversion.  Upon  the  question  of 
damages,  the  defendant  contends  that  he  should  be  allowed  the  amount  paid 
by  Webb  on  the  corn,  $70,  in  reduction  of  plaintifTs  damages,  and  that  the 
'ourt  erred  in  not  allowing  defendant  to  amend  his  answer  to  conform  to  the 
facts  proved.  The  general  rule  of  damages  in  ti\>ver  is  the  value  of  the  prop- 
♦Tiy,  with  interest.  This  is  modified  in  some  instances  by  the  relations  to  the 
property  of  the  parties  to  the  artion.  If  the  case  is  in  such  situation  that  the 
njrhts  of  lK>th  parties  can  be  adjusted  in  the  same  action,  and  the  plaintiff  can 
^Kf  indemnified  by  a  sum  less  than  the  full  value,  it  may  be  so  done  and  cir- 
♦  aity  of  action  be  avoided.  Chamberlain  v.  Shaw,  18  Pick.  28t3.  Thus,  where 
th«  plaintiff  has  a  special  property  in  goods,  his  damages  as  against  the  general 
•mner  is  the  value  of  his  interest  only.  Packet  Co.  v.  Robertson,  13  Minn. 
-1«.  ((ill,  269:)  Dodge  v.  Chaiuller,  Id.  120,  (Gil.  105.)  But  in  an  action  by 
*>«Krh  plaintiff  against  a  stranger,  he  will  be  entitled  to  the  full  value  of  the 
g'«xls.  holding  the  surplus  over  the  amount  of  his  own  claim  as  trustee  for 
the  general  owner.     Sedg.  Dam.  *482. 

And  defendant  may  show,  in  mitigation  of  damages,  any  lawful  application 
<'f  the  property  or  its  avails  to  the  use  of  the  owner,  though  the  latter  is  not  a 
party  to  the  suit,  because  the  plaintiff  is  not  answerable  over  in  such  case. 
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Becker  v.  Dunham,  11  Minn.  32;  [S.  C.  6  N.  W.  Rep.  406;]  Squire  v.  HolUu- 
hack,9  Pick.  551-2;  Loioell  v.  Parker,  10  Mete.  31(5-17;  Kaley  v.  iihed.  Id.  31H. 

So,  also,  wliere  the  property  has  been  returned  and  received  by  the  plaintiff 
in  the  suit,  or  its  proceeds  have,  by  due  process,  gone  to  pay  his  debts.  PUrrr 
V.  BenJainiUy  14  Pick.  861;  Ball  v.  Linep,  48  K.  Y.  6;  Pailey  v.  Crowlf^j. '» 
Lans.  301 ;  Bates  v.  Cartmright,  36  111.  518 ;  Rosenfleld  v.  Express  Co.  1  WockIs, 
C.  C.  131.  And  in  general  the  right  of  the  plaintiff  in  trover  to  rect>ver 
the  full  value  of  the  goods  is  subject  to  any  lawful  lien,  claim,  or  interest 
which  the  defendant  may  have  in  them,  to  be  adjudicated  in  the  same  action. 
The  allowance  of  such  matter  in  mitigation  is  an  application  of  the  doctrine 
of  recoupment,  where  there  is  privitv  betw^een  the  parties.  Parish  v.  Wheeh*: 
21  N.  Y.  511-12;  Russell  v.  Butler,  21  Wend.  804;  Johnson  v.  Stear,  15  C.  H. 
(N.  S.)  380;  Fowler  v.  Gilman,  13  IMetc.  268;  Chinery  v.  Viall,  5  Hurl.  &  X. 
288;  Sedg.  Dam.  *482,  notes;  Chamberlain  v.  Shaw,  supra. 

In  the  case  at  bar  Webb  had  no  title  or  lien.  There  was  no  privity  between 
defendant  and  him  as  respects  any  interest  or  claim  of  the  latter,  and  defend- 
ant has  itself  no  legal  or  equitable  interest  in  the  property  upon  which  to 
ground  any  claim  for  limiting  the  recovery  or  modifying  the  applicatit^n  of 
the  general  rule  of  damages.  Neshitt  v.  Lumber  Co,  21  Minn.  493.  The  legal 
title  to  the  corn  was  in  the  plaintiff  at  the  time  of  the  conversion.  It  was  in 
defendant's  possession,  subject  to  plaintiff's  order.  Defendant  wrongfully  de- 
livered it  to  Webb,  to  whose  relations  with  the  plaintiff  defendant  is  a  stran- 
ger. And  it  is  not  competent  to  adjust  the  differences  between  plaintiff  and 
Webb  in  this  action.     McMichael  v.  Morton,  13  Pa.  St.  215. 

As  respects  the  question  of  the  privity  necessary  to  entitle  defendant  to  in- 
terpose such  matter  in  mitigation,  it  is  not  entitled  to  insist  upon  the  fact  thai 
it  made  a  voluntary  and  unauthorized  delivery  of  the  corn  upon  a  contract  for 
its  purchase.  The  property,  its  disposition  and  control,  belonged  to  plaintiff. 
Defendant  was  responsible  to  plaintiff*  iilone,  and  had  no  right  to  make  a  vol- 
untary appropriation  of  it  to  another,  and  would  accordingly  be  accountable 
under  the  issues,  iis  they  stand,  for  the  full  value.  Bedf.  Carr.  §  318;  Cram 
V.  Bailey,  10  Gray,  88;  Angier  v.  Paper  (Jo.  1  Gray,  621;  Brown  v.  Haynes, 
52  Me.  578. 

Defendant  will  have  a  right  of  action  oveir  against  Webb,  and  as  to  him  it 
can  only  be  determined,  in  an  action  between  him  and  the  plaintiff,  what  (if 
any)  elaiip  or  equities  he  may  still  have  remaining  to  be  adjusted  between 
them.     In  this  way  no  one  will  be  permitted  to  prolit  by  his  own  wrong. 

2.  There  remains  to  consider  the  question  as  to  the  propriety  of  the  action 
of  the  court  in  striking  out  .certain  allegations  in  the  answer,  on  plaintiff's 
motion  before  the  trial,  which  defendant  assigns  for  error.  The  measure  of 
damages,  as  alleged  and  claimed  by  the  plaintiff,  is  the  value  of  the  com.  The 
defendant  denies  the  conversion,  but  not  the  value,  and  hence  there  was  no 
issue  raised  by  the  pleadings  as  to  the  amount  of  damages,  unless  by  matter 
specially  pleaded.  So  much  of  the  answer  as  sets  up  facts  going  to  show  that 
there  was  no  conversion,  was  rightly  stricken  out,  because  such  facts  were  ad- 
missible in  evidence  under  the  denial  of  the  conversion.  But  the  all^ati  .>ii> 
that  subsequent  to  the  delivery  to  Webb,  and  with  full  knowledge  thereof, 
plaintiff's  (Jellett  &  Co.)  had  received  from  him  the  full  amount  of  the  pur- 
chase price,  were  proper  and  material  in  mitigation  of  damages.  Plaintift 
wiis  not  bound  to  Introduce  any  evidence  of  damages,  the  value  being  admitteit. 
Coleman  v.  Pearce,  26  Minn.  123;  [S.  C.  1  N.  W.  Rep.  846;]  Moulton  v. 
Thompson^  26  Minn.  120;  [S.  C.  1  N.  W.  Rep.  836.]  This  rule  is  not  uniform 
elsewhere,  but  it  is  well  established  in  this  state.  Pom.  Rem.  §  617.  De^ 
fendant,  admitting  the  value,  but  relying  upon  new  and  independent  facts,  o«  ^ 
cuning  subsequent  to  the  conversion,  in  mitigation  of  the  damages,  had  \\^\ 
opportunity  to  prove  them,  under  any  issue  tendered  by  the  complaint.     It 
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was  therefore  proper  that  they  should  be  alleged  in  the  answer.  Eoans  v. 
Williaim,  65  Barb.  348. 

Whether,  if  plaintiff,  under  a  general  allegation,  had  been  obliged  to  prove 
tbe  amount  of  his  damages,  defendant  might  not  have  proved  these  facts  in 
reduction  of  the  amount  claimed  without  pleading  them,  we  need  not  con- 
sider.   See  O'Brien  v.  McCaine,  58  N.  Y.  376. 

That  the  evidence  would  have  been  material  in  mitigation  we  have  al- 
ready shown.  Rosendcde  v.  Express  Co.  1  Woods,  0.  0.  131;  T&rry  v. 
Blank,  58  N.  Y.  191. 

\V^e  think,  therefore,  it  was  error  to  strike  out  this  portion  of  the  answer, 
and  that  for  this  cause  the  judgment  should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

GiLFLLLAK,  0.  J.,  owing  to  illness,  took  no  part  in  the  decision  of  this 


Sherman  t>.  St.  Paul,  M.  &  M.  Rt.  CJo. 
Filed  February  20, 1883. 

In  condemnation  proceedings  by  a  railway  company,  to  aeqaire  right  of  way,  witnesaes  shown  to 
^  competent  from  their  knowledge  of  the  property  in  question,  and  who  have  obserred  the  altaation 
and  con  lition  of  the  premlsea  aa  aflbcted  "by  the  constrnction  of  the  railway,  may  express  their  opln- 
ions  as  to  the  Taloe  of  the  land  in  controversy,  and  the  amount  of  damages  snfibred  bytheland-owner. 

Upon  the  qnestlon  of  the  Talne  of  the  land  in  controversy,  any  purpose  for  which  the  same  is 
adspted,  and  which  enters  into  and  affects  its  market  value,  may  be  properly  considered. 

I'pon  appeal  from  the  award  of  commissioners  the  record  of  the  proceedings  before  th^m  may  be 
ustKj  and  referred  to  in  order  to  explain  the  location  of  the  line  of  rond,  and  the  description  and  sitna- 
tion  of  the  premises;  bat  It  Is  not  error  for  the  court  to  refuse  to  allow  the  same  to  be  given  in  evi- 
(kiice  before  the  jury  to  show  the  amount  of  such  award. 

Where  a  statement  of  the  case,  to  which  amendments  had  been  proposed  and  allowed,  had  not  been 
4aly  approved  and  certified  by  the  district  Judge,  but  a  motion  for  a  new  trial  thereon  had  been  heard 
and  determined  by  him  without  objection,  held,  that  it  was  thereby  adopted  and  approved  by  him, 
and  he  might  properly  certify  it  at  any  time;  and  that  as  the  defect  is  merely  formal,  and  the  objec- 
tion might  have  been  obviated  If  it  bad  been  seasouabiy  taken,  it  should  be  disregarded  m  this  court. 

Appeal  from  judgment  of  district  court,  county  of  Bamsey. 

Lamprey,  James  d&  Warren,  for  respondent.     R,  B.  Qalnsha^  for  appellant. 

VANDERBxniOH,  J.  The  railway  company^  appellant  in  this  court,  insti- 
tuted condemnation  proceedings  to  ascertain' the  damages  for  the  appropria- 
tion of  a  portion  of  a  certain  SCkicre  tract  of  land  owned  by  respondent.  Upon 
the  trial  in  the  district  court,  certain  exceptions  were  reserved  by  appellant, 
which  we  will  proceed  to  GM|sider. 

1.  Witnesses  shown  to  nPompetent  and  acquainted  with  the  premises,  and 
their  location  and  surrounduigs,  were  permitted,  against  the  objection  of  the 
^^ompany,  to  express  their  opinions  as  to  the  amount  of  damages  caused  to 
re9<pondent  by  the  appropriation  and  occupation  of  the  land  taken  for  the 
railway,  including  the  value  of  the  portion  taken,  and  the  damage  done  to  the 
remainder  of  the  tract,  at  the  time  in  question,  February  24,  1881.  Further 
examination  brought  out  the  gi'ounds  of  this  opinion,  including  the  estimate 
of  values,  so  that  the  jury  were  enabled  properly  to  understand  and  weigh  the 
testimony. 

There  was  no  substantial  error  in  this  method  of  examination  of  the  wit- 
nesses, and  the  evidence  itself  was  competent.  Simmons  v.  Railroad  Co.  18 
Minn.  193-4,  (Gil.  168;)  Lehmicke  v.  Railroad  Co.  19  Minn.  481,  (Gil.  406;)  St. 
Paul  it-  S.  C.  R.  Co.  V.  Murphy,  Id.  510,  (Gil.  433.) 

2.  The  evidence  shows  that  the  80-acre  tract  in  controversy,  though  at  the 
time  occupied  as  a  farm,  was  situated  in  the  vicinity  of  the  city  of  St.  Paul, 
and  near  certain  public  institutions.    It  appeared,  on  the  cross-examination  of 
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the  witnesses,  that  in  forming  their  estimate  of  the  market  value  of  the  hind 
they  liad  considered  its  adaptability  for  suburban  residences.  If  sucli  fact  af- 
fected its  market  value  at  the  time  in  question,  it  would  properly  enter  into 
the  consideration  of  the  witnesses  and  the  jury  also  in  estimating  such  value. 
(JolDill  V.  Railroad  Co.  19  Minn.  287-8,  (Gil.  240;)  Stimson  v.  Railroad  Co.  27 
Minn.  285;  [S.  C.  6  N.  W.  Rep.  784.] 

3.  The  appellant  requested  the  court  to  charge  the  jury  that  ^<the  value  of 
the  liind  is  to  be  considered  as  it  was  on  the  twenty-fourth  day  of  February, 
1881.  The  jury  have  no  right  to  consider  values  which  may  be  anticipated  to 
result  hereafter;"  which  request  was  refused.  But  the  court  had  in  clear  and 
unmistakable  terms  properly  stated  the  law  applicable  to  the  case  in  its  gen- 
eral charge;  and,  among  other  things,  had  chafed  the  jury  that  respondent 
was  entitled  to  have  his  damages  assessed  as  of  February  24, 1881,  and  not  At 
any  later  time,  and  that  they  consisted  in  the  market  value  of  the  land  taken, 
and  the  amount  by  which  the  market  value  of  the  remainder  was  lessened,  es- 
timated as  of  that  date.  There  was  no  occasion  to  repeat  the  firat  clause  of 
the  above  request,  and  the  last  clause  was  inapplicable  to  any  evidence  in  the 
Ciise,  and  was  unnecessary,  in  view  of  the  limitations  as  to  time  and  values 
contained  in  the  general  charge. 

4.  The  record  of  the  proceedings  before  the  commissioners  was,  of  course, 
before  the  trial  court  on  appeal,  and  might  properly  be  used  and  I'eferred 
to,  in  so  far  as  it  would  be  necessary  to  a  correct  understanding  of  tlie 
location  of  the  line  of  road,  and  the  location  and  description  of  the 
])remtses;  and  as  to  all  these  matters  it  is  not  questioned  that  the  jury 
in  this  case  were  fully  informed.  But  it  was  not  error  for  the  court 
to  refuse  to  allow  the  record  of  the  amount  of  the  award  of  the  com- 
missioners to  be  put  in  evidence  before  the  jury.  **The  whole  sco{>e  of 
the  appeal  is  to  secure  a  retrial  of  the  same  matter  submitted  to  and  passed 
upon  by  the  commissioners."  Whitaore  v.  Railroad  Co.  24  Minn.  312;  War- 
ren V.  SL  P.  (&  P.  R.  Co.  21  Minn.  424.  We  are  unable  to  see  how  the  awanl 
of  tlie  commissioners  appealed  from  can  be  material  or  proper  to  be  consid- 
ered by  the  jury  upon  a  retrial  of  the  question  of  the  amount  of  damages  to 
be  recovered.     Eiinis  v.  Railroad  Co.  12  R.  I.  74. 

5.  The  respondent's  counsel,  upon  the  argument  in  this  court  raised  the  ob- 
jection for  the  first  time  that  the  statement  of  the  case,  presenting  the  ex- 
ceptions of  the  appellant,  is  not  properly  part  of  the  record,  because  the  same 
was  not  in  fact  allowed  and  signed  by  the  judge,  as  provided  by  statute.  The 
record  discloses  a  statement  of  the  case  as  proposed  by  appellant,  and  certain 
amendments  thereto  proposed  by  respondent,  which  amendments  were  ordered 
allowed  by  the  judge.  No  further  certificate  or  evidence  of  his  allowance  or 
approval  of  the  case  appears.  The  statute  prQ|ttdes  that  "  the  case  or  bill, 
being  examined  and  found  or  made  conformably^  the  truth,  shall  be  allowed 
and  signed  by  the  judge."  His  allowance  of  the  proposed  amendments  was  not, 
therefore,  sufficient  as  an  allowance  and  approval  of  the  case.  Neither  would 
the  express  or  implied  consent  of  the  parties  cure  the  defect.  Abrahanvi  v. 
Sheehan.  27  Minn.  402;  [S.  C.  7  N.  W.  Rep.  822.  J  In  that  case,  however,  no 
nu)tion  for  a  new  trial  had  been  made  in  the  district  court,  and  the  court  was 
not,  consequently,  called  on  to  review  or  consider  the  record.  In  the  case  at 
bar  the  trial  court  heard  and  determined  a  motion  for  a  new  trial  upon  the 
record,  including  the  case  as  it  stands,  without  objection.  It  was  thus  fully 
brought  to  the  attention  of  the  court,  and  must  have  been  duly  examined  and 
practically  approved  by  it. 

In  State  v.  Cox,  26  Minn.  214,  [S.  C.  2  N.  W.  Rep.  494,]  it  was  held  that 
hearing  a  motion  for  a  new  trial  upon  the  case  was  an  approval  of  it.  The 
judge  might  then  have  signed  it  nu?ic  pro  tunc,  and  doubtless  would  have 
done  so  had  his  attention  been  called  to  it.  Had  the  objection  been  taken 
seasonably  it  might  have  been  remedied.     Under  such  circumstances   this 
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court  might  allow  the  defect  to  be  corrected,  and  an  amended  return  made,  or 
disregard  it,  and,  as  the  matter  is  merely  formal,  consider  the  record  as  it  waa 
tieted  on  by  the  court  below. 
Judgment  affirmed. 

Fay  V,  Minneapolis  &  St.  L.  Ry.  Co. 
Piled  Febrmu-y  20, 18Ji3. 

The  defondimt  raeelvod  into  its  Mrvice  f^om  nnother  rnilway  company  a  frafcbt  enr  whfcb  proved 
to  be  in  disrepair,  and  wtiicti  it  neglected  to  inspect  and  repair  within  a  reaaonabie  time  thereafter. 
The  pluintiff,  a  brakeniNn,  in  attempting  to  coapie  the  car  In  qnestlon  with  another  oar,  was  severely 
iiuored  in  consequence  of  its  defective  and  imperfect  conditiou,  which  was  not  known  to  him,  but 
was  discoverable  on  proper  inspection.  Held  (hut,  as  respects  such  defects,  the  company  were  an* 
flwerable  for  the  same  degree  of  care  and  diligence  in  the  management  and  ase  of  a  foreign  car  re- 
ceived  Into  its  service  as  in  the  case  of  its  own  cars  in  like  circamstances.  The  dnty  to  provide  salt* 
able  Inatraowntalitieii  for  its  employes  to  work  with  cannot  be  delegated  to  a  servant  so  as  to  relieve 
the  company  from  responsibility,  and  this  duty  extends  to  the  machinery,  cars,  and  railway  track 
upon  <Mr  in  conneciion  ¥rith  which  they  are  employed. 

An  employe  is  not  bonnd  by  a  rale  of  the  company  which  has  not  been  properly  published  or 
brongbt  to  Us  attention,  and  which  it  has  habitually  neglected  to  enforce. 

Appeal  from  order  of  district  court,  county  of  Ilamsey,  denying  defend- 
ant's motion  for  new  trial. 

(/Bi-ieuy  Eller  &  O'Brien,  for  respondent.  /.  D.  Springer  and  O'Brieti  A 
Wilson^  for  appellant. 

Vanderburgh,  J.  The  respondent,  a  brakeman  in  the  employ  of  the  rail- 
way company,  appellant,  while  engaged  in  coupling  cars,  sustained  an  injury 
to  his  hand,  caused  by  the  condition  of  the  coupling  attachment  of  one  of  the 
cars«  which  he  alleges  had  been  suffered  to  remain  out  of  repair  through  the 
negligence  of  the  company.  The  car  did  not  belong  to  the  company,  but  was 
;i  foreign  car  in  its  possession  and  use.  The  injury  is  admitted,  but  the  neg- 
ligence is  denied.  The  evidence  tended  to  prove  the  following  facts:  At  the 
time  of  the  accident  this  car  had  been  in  the  company's  yard  at  Minneapolis 
iiboiic  one  week  and  out  of  repair.  The  draw-bar  of  the  coupling  attachment 
was  loose  or  broken,  so  as  to  slide  back  when  it  was  brought  in  connection 
with  the  draw-bar  of  the  forward  car,  when  plaintiff  undertook  to  effect  a 
coupling,  BO  as  to  allow  the  draw-bar  of  the  latter  to  press  directly  against 
the  "dead-wood,"  a  wooden  block  ftistened  to  the  end  of  t!ie  car,  so  that  re- 
spondent's hand  was  thereby  suddenly  caught  between  the  end  of  the  draw- 
bar of  the  approaching  car  and  the  ** dead-wood,"  and  seriously  injured.  The 
company  had  in  its  employ  a  car  inspector,  whose  duty  it  was  to  be  present 
in  the  yard  daily,  and  to  inspect  all  cars  and  mark  those  needing  repaii-s.  The 
defect  in  this  car  was  readily  discernible  upon  proper  inspection,  and  the  evi- 
dence tended  to  show  that  it  had  existed  a  considerable  length  of  time,  and 
that  plaintiff  had  no  notice  of  it,  and  was  injured  in  consequence  of  it.  The 
car  appears  to  have  been  used  by  the  company  in  the  same  manner  and  kind 
of  service  as  its  own  cars. 

Among  the  rules  of  the  company  governing  the  conduct  of  employes  at  the 
time  was  one  which  provided  that  "coupling  by  hand  is  strictly  prohibited. 
Employes  who  couple  cars  will  furnish  themselves  with  a  stick  necessary  for 
the  purpose."  The  plaintiff  denied  that  he  had  notice  of  any  such  rule,  and 
there  is  no  evidence  that  he  had.  The  most  tbfit  appears  is  that  the  rules  were 
printed  on  time-cards,  and  were  given  to  the  heads  of  departments  and  local 
agents  to  be  distributed  to  the  several  employes  under  Uieir  charge.  Bat  it  does 
not  appear  that  they  were  given  to  plaintiff,  or  that  his  attention  was  ever* 
called  to  them.  And  the  evidence,  which  is  uncontradicted,  also  tends  to 
prove  that  the  usual  method  of  coupling  cars  by  the  employes  of  the  company, 
V.15 — 16  (no,  iv) 
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in  SO  far  hs  the  plaiutiff  knew,  was  by  band,  with  the  knowledge  and  acqui- 
escence of  his  superiors,  and  without  any  suggestion  of  the  existence  of  any 
other  rule  or  practice.  The  jury  found  for  tfie  plaintiff,  and  from  the  oixler 
denying  a  new  trial  defendant  appeals. 

1.  The  jury  were  wan*anted  in  Itnding,  from  the  length  of  time  the  car 
bad  been  in  its  postsession,  that  tlie  company  were  chargeable  with  notice  of 
its  condition,  and  with  negligence  in  suffering  it  to  remain  in  disrepair. 

2.  This  car  being  in  t)ie  (possession  of  the  company  and  used  by  it  in  its 
business,  tlie  company  was  answerable  for  the  same  degree  of  care  and  dili- 
gence in  its  management  and  use  as  in  the  case  of  its  own  cars  under  like  cir- 
cumstances. AVe  Jire  not,  however,  speaking  of  latent  defects  in  construction, 
or  materials  not  discoverable  \\\}on  reasonable  inspection. 

3.  The  company  are  responsiijle  for  the  negligence  of  the  car  inspector. 
The  duty  to  provide  safe  and  suitable  instrumentalities  for  its  employes  to 
work  with,  is  one  which  it  cannot  delegate  to  a  servant,  so  as  to  be  relieved 
from  responsibility ;  and  this  extends  to  the  track,  and  the  condition  of  the  cars 
and  machinery  upon  or  in  connection  with  which  they  are  employed.  l>ry' 
maJa  v.  Thompson^  26  Minn.  40 ;  Ki7ig  v.  Railroad  Co.  14  Fed.  Rep.  277. 

4.  The  evidence  disclosed  fully  the  facts  in  reference  to  the  manner  in 
which  the  accident  occurred,  as  well  as  the  condition  of  the  coupling  attach- 
ment. The  question  of  contributary  negligence  raised  by  the  defendant  was 
for  the  jury  upon  these  facts,  unless  it  be  determined  as  a  matter  of  law  that 
the  plaintiff  was  guilty  of  contributory  negligence  in  failing  to  comply  with 
the  above-mentioned  rules.  But  it  does  not  appear  that  the  plaintiff  was  vio- 
lating any  duty  while  performing  this  service.  It  is  not  shown  that  the  rule 
in  question  was  ever  properly  published,  so  as  to  bring  knowledge  of  it  to  the 
plaintiff,  or  that  be  was  ever  put  upon  inquiry  as  to  its  existence,  and  the 
usage  and  practice  of  the  company  would,  on  the  contrary,  tend  to  mislead  him. 

Woods,  Mjfeter  &  Servant,  776, 777 ;  Sprang  v.  Railroad  Co.  58  X.  Y.  56. 
^Totice  to  the  yard-master,  or  other  otiicers  or  agents,  was  not,  perse,  notice  to 
him  of  the  existence  of  such  a  rule,  and  the  plaintiff  ought  not  to  be  permitted 
to  suffer  from  the  negligence  of  the  company  in  the  publication  of  its  rules, 
or  its  laxity  in  their  enforcement. 

In  this  view  of  the  case  it  becomes  immaterial  to  consider  the  question 
whether  the  rule  was  abrogated  on  not.    Order  affirmed. 


Jagoeb  v.  Winslow. 
Filed  March  7, 1883. 

Evidence  considered,  and  held  insnfflclent  to  establish  flraad  in  the  ezocntloo  of  the  note  so^  on. 
Fraad  cannot  be  predicated  simply  upon  misrepreaentationa  as  to  the  legal  eflbct  of  written  instm- 
meiitfl,  there  being  no  misonderstandlng  as  to  their  contents. 

Appeal  from  order  of  district  court,  county  of  Otter  Tail. 

C.  J.  Thompson,  for  appellant.     Briggs  <&  Elders^  for  respondent. 

Vanderburgh,  J.  The  firm  of  Tousley  &  Winslow,  of  which  defendant  is 
surviving  partner,  purchased  an  engine  and  boiler  of  one  Freeman,  alleged  to 
have  been  duly  warranted,  but  to  have  proved  defeccive.  One  of  the  notes 
given  therefor  was  assigned  by  Freeman  to  plaintiff  with  notice.  Suit  hav- 
ing been  brought  thereon,  the  parties,  including  Freeman,  entered  into  nego- 
tiations for  a  settlement,  resulting  in  the  execution  of  the  note  in  suit  by  de- 
fendant, and  a  contemporaneous  agreement  between  Freeman  and  defer.dar.t 
in  respect  to  the  repair  of  the  boiler.  The  note  purported  to  be  **  for  value 
received,  and  in  consideration  of  a  contract  this  day  executed  by  J.  S.  Free- 
man and  Tousley  &  Winslow,'*  and  the  agreement  between  the  last-named 
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parties  purpoiled  to  be  ""  in  consiilerutiou  of  the  payment  this  day  of  the  bal- 
ance of  the  purchase  price  of  said  engine  and  l>oiler;'*  Freeman  thereby  agree- 
ing also  to  repair  the  same  within  20  days.  On  their  part,  Tousley  &  Wins- 
low  agreed  to  pay  the  cost  of  such  repair  **  if  the  present  defects  in  said 
boiler  have  been  caused  by  improper  treatment "  by  them.  The  sole  question 
in  the  case,  and  the  only  one  submitted  to  the  jury,  was  the  alleged  fraud  of 
plaintiff  and  Freeman  in  procuring  the  execution  of  the  note  ift  suit.  Upon 
H  enrefal  examination  of  the  recoril  we  are  unable  to  find  sufficient  evidence 
in  tiie  case  to  warrant  the  submission  qf  that  question  to  the  jury. 

As  respects  the  evidence  relied  on  to  show  that  plaintiff  and  Freeman  were 
in  collusion,  and  that  the  transfer  of  the  old  note  to  plaintiff  was  made  for  a 
fraudulent  purpose,  the  facts  appear  to  have  been  known  to  the  defendant 
prior  to  the  settlement.  And  there  does  not  appear  to  have  been  any  evidence 
of  concealment  or  false  representations  of  any  material  facts  to  induce  the 
«lefendant  to  agree  to  the  settlement.  The  defendant  and  his  attorney,  who 
was  present,  understood  the  contents  of  the  papers  executed,  which  were 
sl^ed  voluntarily.  Whatever  suspicions  or  evidence  he  had  previously  had 
as  to  the  bad  faith  of  the  plaintiff,  he  chose  to  make  the  new  note  payable  to 
him  upon  the  consideration  of  the  contract  of  Freeman  to  repair  the  boiler. 
Xor  is  it  material  that  defendant  misunderstood  the  correct  legal  constructioTi 
of  the  terms  of  settlement,  or  was  erroneously  advised  as  to  their  legal  effect 
by  plaintiff's  attorney.  Defendant  was  permitted  to  testify,  against  the  ob- 
jection of  the  plaintiff,  that  plaintiff's  attorney  represented  to  him  at  the  time 
that  the  meaning  of  the  contract  was  that  lie  was  not  to  pay  any  money  to 
plaintiff  until  the  boiler  was  repaired.  This  was  error.  There  was  no  rela- 
tion of  trust  and  confidence  between  the  defendant  and  plaintiff's  attorney : 
and,  there  being  no  misunderstanding  as  to  the  facts,  there  is  no  reason  why 
lie  should  not  have  known  the  legal  effect  of  his  agreement,  and  the  law  pre- 
sumes that  he  did. 

Fraud  cannot  be  predicated  upon  such  statements  or  representations. 
Toxmrnnd  v.  Cowles,  31  Ala.  485;  Chit.  Oont.  (11th  Kd.)  KHl;  Catlin  v. 
Fhirher,  9  Minn.  85,  (Gil.  75.)  The  consideration  for  the  new  note  which 
<Iefendant  executed  to  plaintiff  was  the  execution  of  the  contract  of  Freeman 
to  repair.  The  fulfillment  of  that  contract  was  not  a  condition  precedent  to 
the  payment  of  the  note.  The  note  and  contract  are  independent  and  sepa- 
rate agreements.  Defendant  secured  the  new  obligation  to  repair,  which  the 
law  must  presume  he  relied  on  as  sufficient  for  his  indemnity,  and  it  does  not 
appear  that  it  is  not.  The  difference  between  him  and  Freeman  must  be  ad- 
justed under  that  contract,  in  the  absence  of  other  evidence  establishing  fraud 
in  the  execution  of  the  note. 

Order  reversed.  ^ 


Bank  of  Farmington  v.  Ellis  and  another. 
Filed  March  7,  1888. 

tJnder  the  statnte  In  reUtion  to  chattel  mort^gefl,  (section  1,  c,  39,  Gen.  St.,)  where  the  ponaeMlon 
>s  not  delivered  a  prior  mortgage  will  be  postponed  to  a  aubaeqnent  bonaJld€  mortgage  if  not  doly  filed 
wbea  tbe  latter  Is  executed,  althongh  the  former  may  bo  sabneqoently  filed  prior  to  the  filing  of  the 
iecond  mortgage.  In  order  to  entitle  the  second  mortgage  to  such  preference,  it  mnnt  be  taken  in 
good  faith,  which  meant  for  a  valnnble  consideration  and  without  notice. 

Tbe  good  faith  of  the  second  mortgngee  mHy  be  Inferred  from  the  payment  of  a  yaluable  considera- 
tion, where  the  traniaction  occurs  in  the  ordinary  course  of  buslneaa,  and  la  tne  from  sasplcioas  clr- 
camsuncee. 

Appeal  from  order  of  district  court,  county  of  Dakota. 

(/Brien,  JBller  cfr  (/Brien,  for  appellant.     Wm,  Hodgson,  for  respondents. 
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Vanderburgh,  J.  The  complaint  is  in  the  ordinary  form  in  replevin 
for  personal  property.  The  answer  of  defendant  Barclay  denies  plaintilfs 
title,  and  alleges  title  in  Barclay  under  a  chattel  mortgage,  executed  by  de- 
fendant Ellis.  The  reply  admits  the  execution  of  this  mortgage  upon  the 
property  in  question,  but  alleges  that  it  is  fraudulent,  and  without  consider- 
ation.  Upon  the  trial  it  appeared  that  plaintiff  also  claimed  under  a  mort- 
gage of  the  same  property,  executed  by  Ellis,  and  dated  August  18, 1881,  and 
2ictua11y  delivered  at  12  o*clock  m.,  of  that  day,  and  filed  in  the  pro{)er  town 
clerk*s  office,  August  2().  1881,  and  purporting  to  secure  a  debt  of  $119.20,  then 
due  and  owing  to  plaintiff.  Defendant  Barclay's  mortgage  was  executed 
August  17,  1881,  and  was  duly  filed  August  18.  at  5  p.  m.  The  property  was 
suffered  to  remain  in  the  possession  of  Ellis  till  plaintiffs  foreclosure.  A 
verdict  was  returned  for  the  defendant.     But  two  questions  arise  in  the  case: 

1.  Defendant  Barclay's  mortgage  was  first  executed  and  first  filed,  but  not 
filed  until  after  the  execution  of  plaintiff's  mortgage.  AVe  think  this  leaves 
the  case  precisely  as  if  neither  had  been  filed.  The  statute  (Gren.  8t.  c.  39,  §  1) 
makes  the  first  mortgage  void  as  against  a  subsequent  bona  fide  mortgagee, 
unless  executed  in  good  faith,  and  filed  as  therein  provided,  and  not  as  against 
a  subsequent  mortgage  which  is  fii*st  filed,  (recorded,)  as  is  provided  in  the 
section  in  reference  to  conveyances  of  real  estate.  Gen.  St.  p.  537,  §  21.  In 
the  latter  case  it  is  a  race  of  diligence  between  bona  fide  grantees  or  mort- 
gagees to  secure  the  protection  of  the  lecord.  In  the  former,  possession  not 
being  delivered,  the  first  mortgage  must  be  made  in  good  faith,  and  must  be 
tiled,  not  merely  before  the  filing,  but  before  the  execution,  of  the  subsequent 
iHjna  fide  mortgage.  And  a  mortgage  is  not  required  to  be  filed  as  against 
prior  but  subsequent  mortgages.  U|)on  this  branch  of  the  case  there  is  no 
dispute  about  the  facts.  If,  therefore,  plaintiffs  position  is  that  of  a  bona  flde 
mortgagee,  his  title  is  preferred.  Jones,  Chat.  Mortg.  §  246 ;  De  Courcey  v.  Col- 
lins, 21  N.  J.  Eq.  357;  Coster  v.  Bank,  24  Ala.  63. 

2.  In  order  to  entitle  the  bank  to  this  preference  it  should  have  taken  its 
mortgage  upon  a  valuable  consideration  and  without  notice  of  the  prior  mort- 
gage. 

The  object  of  the  statute  was  to  protect  purchasers  and  mortgiigees  from 
prior  secret  mortgages  of  which  they  had  no  notice,  and  not  to  favor  parties 
who  contract  with  notice  of  a  prior  mortgage  left  unfiled  througli  neglect  or 
inadvertence.  Dunham  v.  Bey,  15  Johns.  567;  Gregory  v.  Thomas^  20  Wend. 
19;  Tiffany  v.  Warren,  2A  How.  Pr.  293. 

The  rule  of  pleading  in  equity  is  that  he  who  is  resisting  a  prior  title,  on  the 
gi'ound  that  he  purchased  in  good  faith,  must  not  only  allege  the  payment  of 
a  valuable  consideration,  but  must  also  deny  notice.  Harris  v.  Fly,  7  Paige, 
424-5;  Boone  v.  Chiles,  10  Pet.  211-12;  2  Lead.  Cas.  in  Eq.  (4th  Ed.)  99,  etc. 

The  form  of  pleading  in  actions  at  law  qualify  the  application  of  this  rule, 
l»ut  the  second  mortgagee  in  such  cases  will  take  the  burden  of  afiirmatively 
establishing  upon  the  evidence  the  good  faith  of  his  mortgage.  McCarthy  v. 
Grace,  23  Minn.  182;  Nolan  v.  Grant,  53  Iowa,  392.        * 

The  character  and  degree  of  proof  required  will  depend  much  upon  the 
h>ituation  and  circumstances  of  each  case.  And  in  cases  of  this  kind  the  fact 
of  payment  of  a  valuable  consideration  where  the  transaction  occurs  in  the 
ordinary  course  of  business,  and  is  free  from  suspicious  circumstances,  is 
generally  considered  sufficient  to  make  out  a  prima  facie  case  of  good  faith, 
and  to  devolve  the  burden  of  proving  the  affirmative  fact  of  notice,  if  it  exists, 
upon  the  opposite  party.  This  appears  to  be  the  usual  and  natural  order  of 
proof.  Bassett  v.  Nosworthy,  2  Lead.  Cas.  Eq.  (4th  Ed.)  ^^\8hottiiyell  v.  Har- 
rison, 22  Mich.  419;  Nolan  v.  Grant,  53  Iowa,  39:j;  Smith  v.  Acker,  23  Wend. 
*679;  Baskins  v.  Shannon,  3  N.  Y.  311;  Flayff  v.  Mann.  2  .Vumn.  C.  C. 
558;  Wallwyn  v.  Lee,  9  Ves.  32.     In  Paine  v.  Jfa*07k  7  Ohio  St.  200-208, 
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plaintiffs,  who  represented  the  second  mortgage,  were  permitted  to  recover 
without  afflnuative  proof  of  want  of  notice. 

In  the  case  at  bar  this  question  was  not  raised  by  defendants  in  the  trial 
court.  The  good  faith  of  phiintiff*s  mortgage  seems  not  to  have  been  ques- 
tioned, and  the  case  appears  to  have  been  submitted  to  the  jury  by  the  court 
with  ttiat  understanding.  The  evidence,  however,  showed  that  plaintiff's 
mortgage  was  given  for  a  valuable  consideration.  Plaintiff  held  a  note  against 
Ellis  for  the  amount  of  the  consideration  expressed,  and  the  mortgage  was 
to  secure  the  same  upon  a  release  by  plaintiff  of  an  attachtnent  upon  his 
crops. 

The  possession  of  the  mortgaged  property  was  in  Ellis  at  the  time,  wiiich 
gave  him  a  colorable  right  to  mortgage  it,  and  there  was  nothing  shown  in 
the  case  tending  to  cast  suspicion  upon  the  good  faith  and  honasty  of  the 
tmnsaction.  In  answer  to  the  inquiry  of  the  court,  counsel  for  the  defendants 
admitted  that  the  plaintiff's  debt  against  Ellis  was  a  bona  fide  debt  when  the 
mortgage  was  given,  and  the  courc  assumed  the  plaintiff's  good  faith  in  its 
charge  to  the  jury,  without  objection  or  suggestion  to  the  contrary.  And 
after  referring  to  the  order  of  the  execution  and  filing  of  the  mortgages,  the 
court  instructed  the  jury,  in  substance,  tliat,  except  as  to  the  question  of  value, 
the  only  question  for  them  to  consider  was  whether  the  mortgage  of  Barclay 
was  fraudulent,  or  had  been  paid  when  the  action  was  brought,  and  if  they 
found  affirmatively  on  either  of  these  prepositions,  the  plaintiff  was  entitled 
to  recover,  otherwise  the  defendant  was  entitled  to  a  verdict.  Upon  the  state 
of  this  case,  as  disclosied  by  the  record  in  this  court,  the  plaintiff  is  entitled  to 
be  considered  as  presumptively  a  bona  fide  mortgagee,  and  it  was  error,  there- 
fore, to  refuse  to  charge  the  jury,  as  plaintiff  requested,  to  the  effect  tliat  his 
mortgage  was  entitled  to  the  preference. 

Order  reversed,  and  new  trial  granted. 

GiLFiLLAX,  C.  J.,  owing  to  illness,  took  no  part  in  the  decision  of  this 
case. 


State  of  Minnesota  ex  reL  Maktin  v.  Ueland,  Judge  of  Probate,  etc.^ 

and  others. 

Filed  March  8, 1883. 

The  jarisdlctfon  of  the  probnte  court  inclades  the  power  to  constrne  a  will,  whenever  such  con- 
stroction  \tk  ioTOlved  In  the  settlement  or  distribution  of  the  estate  of  the  testator  pending  before  it. 
If,  ouder  the  provielona  of  a  will,  there  be  a  case  for  an  election  by  the  widow  of  the  testator  whether 
she  will  lake  under  the  will  or  aicainiit  it,  and  if,  by  reason  of  her  insanity,  she  be  incompetent  to  make 
saeh  election  in  person,  the  probate  court  which  appointed  a  froardian  over  her  estate  has  the  power 
and  rifEht  to  make  such  election  for  her,  or  to  direct  her  guardian  to  make  it  under  the  lustruccious  of 
the  court. 

Writ  of  prohibition. 

W,  J.  Hahn,  C.  K,  Davis,  and  Cameron,  Losey  d-  Bunn,  for  respondent. 
McNaiVy  Qilflllan,  Biddle  <&  Bailey,  for  relators. 

MiTCHKLL,  J.  Section  5,  art.  6,  of  the  constitution  provides  that  "  the  dis- 
trict courts  shall  have  original  jurisdiction  in  all  civil  cases,  both  in  law  and 
equity,  where  the  amount  in  controversy  exceeds  one  hundred  dollars."  Sec- 
tion 7  of  the  same  article  provides  that  *'  a  probate  court  shall  have  juris- 
diction over  the  estates  of  deceased  persons  and  persons  under  guardianship." 
In  determining  the  extent  of  the  jurisdiction  of  these  courts  as  fixeil  by  this 
division  of  judicial  power,  it  is  necessary  not  only  to  read  both  sections  to- 
gether, but  also  to  consider  and  construe  them  in  reference  to  the  system  of 
courts  and  the  division  of  judicial  powers  existing  in  Minnesota  at  the  time 
the  constitution  was  adopted. 
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In  England — formerly,  at  least—the  settlement  of  the  estates  of  deceaseil 
persons  was  an  important  branch  of  th^  jurisdiction  of  courts  of  equity,  a  large 
proportion  of  the  suits  in  chancery  being  administration  suits.  As  then  ad- 
ministered in  that  country,  the  jurisdiction  of  equity  courts  included  nearly 
evei7thing  pertaining  to  the  settlement  of  decedent's  estates,  except  the  pro- 
bate of  wills  and  the  issue  of  letters  of  administration,  and,  as  incident 
thereto,  the  enforcement  of  the  payment  of  legacies  of  personal  property,  of 
which  the  ecclesiastical  courts  had  jurisdiction.  The  courts  of  chancery  or 
the  chancellor,  as  the  general  delegate  of  the  authority  of  the  king  as  pareim 
patricp,  had  exclusive  jurisdiction  over  the  persons  and  estates  of  infants, 
lunatics,  and  all  persons  under  guardianship.  All  guardians  were  appointed 
by  that  court,  and  it  alone  had  power  to  commit  the  person  and  property  of 
all  such  persons  to  the  custody  of  guardians.  Peraons  under  guardianship 
were  the  wards  of  that  court.  But  in  most  of  the  American  states  courts 
called  probate,  surrogate,  or  ori)hans'  courts  were  established  at  an  early  day 
for  the  settlement  of  the  estates  of  decedents,  and  the  determination  of  all 
questions  arising  in  the  course  of  administration,  to  the  practical  exclusion  of 
equity  jurisdiction  over  such  matters.  In  many  of  the  states  jurisdiction  was 
given  to  these  probate  courts  over  the  persons  and  estates  of  all  persons  un- 
der guardianship,  with  power  to  appoint  and  remove  guai*dians.  and  to  con- 
trol the  pei-sons  and  estates  of  the  wards.  Thus  an  important  branch  of 
equity  jurisdiction,  as  formerly  administered,  was  transferred  to  these  courts. 
In  some  states,  theoretically/courts  of  equity  retained  concurrent  jurisdic- 
tion over  these  matters,  although  in  practice  they  would  not,  in  the  absenct* 
of  some  distinctive  equitable  principal,  assume  to  exercise  it,  but  leave  the 
matter  to  the  special  probate  tribunals.  In  other  states,  the  jurisdiction  thus 
conferred  upon  the  probate  courts  was  held  to  be  exclusive.  The  latter  was 
the  doctrine  which  prevailed  in  this  territory  and  in  the  states  from  which  it 
lx)rrowed  its  probate  system;  and  the  provisions  of  the  constitution  defin- 
ing the  jurisdiction  of  thn  district  court  and  probate  court  must  be  under- 
stood and  construed  with  reference  to  this  state  of  things  then  existing.  To 
hold  that  the  equity  jurisdiction  given  by  the  constitution  to  the  district  court 
extends  to  everything  which  pertained  to  e<iuity  jurisdiction  as  formerly  ad- 
ministered in  England,  would  be  utterly  inconsistent  with  the  grant  of  juris- 
diction to  the  probate  court.  Such  a  construction  would  limit  the  judicial 
power  of  the  latter  court  over  the  estates  of  deceased  persons  to  the  mere 
probate  of  wills  and  the  issuing  of  letters  testamentary  and  of  administration, 
and  would  deprive  it  entirely  of  all  jurisdiction  over  the  persons  or  estates  of 
persons  under  guardianship. 

It  was  clearly  the  intention  of  the  constitution  to  give  the  probate  courts 
the  entire  and  exclusive  jurisdiction  over  the  estates  of  deceased  persons  and 
persons  under  guardianship,  in  the  same  manner  and  to  the  same  extent  that 
it  gives  to  the  district  court  jurisdiction  over  civil  cases  in  law  and  equity 
arising  out  of  other  matters  of  contract  or  tort.  It  also  seems  cletir  to  us  tliat 
the  grant  of  jurisdiction  to  the  district  court  in  all  cases  in  law  and  equity 
must  be  understood  as  having  reference  to  equity  jurisdiction  and  equity  juris- 
prudence as  then  existing  and  administered,  and  not  to  a  system  which  for- 
merly obtained  in  England,  but  which  had  never  prevailed  in  this  stjite.  Of 
course,  many  suits  may  arise  out  of  pending  administrations  and  existing 
guardianships,  of  which  the  district  courts,  and  not  the  probate  courts,  would 
have  jurisdiction.  Suits  by  an  administrator  or  a  guardian  against  a  stranger, 
to  recover  the  assets  of  tlie  decedent  or  the  property  of  the  ward,  would  be 
cases  of  this  class.  Neither  do  we  mean  to  decide  that  there  may  not  be  cases 
where  the  district  court  would  have  concurrent  jurisdiction  with  the  probate 
<x)urt,  where  they  involve  some  additional  equitable  feature,  such  as  trust  or 
fraud  or  the  like,  which  of  itself,  independent  of  the  administration  or  guard- 
ianship, would  be  sufficient  ground  for  the  interference  of  a  court  of  equity. 
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But  no  such  case  is  here  involved.  Hence  it  is  neither  necessary  nor  advisable 
to  define  or  enumerate  these  cases,  if  there  be  such. 

The  jurisdiction  of  the  probate  courts  over  th^  estates  of  deceased  persons 
includes  the  power  in  the  first  instance  to  construe  a  will,  whenever  such  con- 
struction is  involved  in  the  settlement  and  distribution  of  the  estate  of  the 
testator.  Its  Jarisdiction  over  the  estates  of  persons  under  guardianship  in- 
cludes not  only  the  appointment  of  guardians  and  the  control  over  their  of- 
ficial actions,  but  the  care  and  protection  of  the  estates  of  the  wards,  formerly 
vested  in  the  court  of  chancery.  Hence,  in  the  proceedings  now  pending  in 
the  probate  court,  that  court  has  the  power  to  construe  the  will  of  the  dece- 
dent in  order  to  determine  whether,  under  its  provisions,  it  is  a  case  for  an 
election  on  the  part  of  the  widow.  And,  if  it  be  decided  that  it  is  such  a  case, 
that  court  has  tlie  riglit  to  make  the  election  for  the  widow,  or  instruct  her 
guardian  to  make  it  under  the  directions  of  the  court,  she  being  incompetent 
to  make  it  in  person  by  reason  of  insanity.  Under  the  former  system  in 
England  jurisdiction  over  this  matter  of  election  belonged  to  the  court  of 
chancery,  because  that  court  had  the  care  of  the  persons  and  estates  of  per- 
sons non  compos  mefUiSy  the  underlying  principle  being  that  the  right  was 
to  be  exercised  by  the  court  which  had  jurisdiction  over  the  person  and  estate 
of  the  insane  person.  'This  jurisdiction  being  now  vested  in  our  probate 
court,  this  right  of  election  is  vested  in  it. 

The  case  of  Kennedy  v.  Johnston,  65  Pa.  St.  451,  to  which  we  are  referred, 
does  not  at  all  conflict  with  these  views.  The  orphans*  court  of  Pennsylvania 
is  a  purely  statutory  court,  clothed  with  very  limited  powers.  The  constitu- 
tion of  that  state  expressly  vests  in  the  supreme  court  and  the  courts  of  com- 
mon pleas  the  power  of  a  court  of  chancery,  so  far  as  relates  to  the  care  of 
the  persons  and  estates  of  those  who  are  non  compos  mentis. 

It  follows,  in  conclusion,  that  in  assuming  to  act  upon  the  matter  now  pend- 
ing before  it  the  probate  court  is  not  exceeding  its  jurisdiction,  and  therefore 
the  motion  to  quash  the  writ  of  prohibition  must  be  granted.    Writ  quashed. 


Amkb  v.  Lowbt  and  others. 
Filed  March  9,  1883. 

Prior  to  the  reeordlag  of  the  plat  of  Minneapolis,  H.  conrejed  to  W.  by  this  descr'ptlon:  •'All  those 
tracts  or  parcels  of  land  lying  and  being  in  Minneapolis,  coauty  of  Hennepin,  described  as  follows, 
tcwit:  lots  Nos.  6  and  7,  in  block  No.  69,  of  Hanson's  addition  to  Minneapolis;  said  block  being  the 
sixth  from  the  qnarter-section  post  at  the  land-ofilee  between  Second  and  Third  streets,  according  to 
a  plat  of  said  town  now  in  the  office  of  said  Wilcox.**  Subsequently  lot  6,  in  block  128,  of  the  town  of 
Minneapolis,  according  to  the  recorded  plat  thereof,  was  sold  on  execution  against  the  heir  of  H.  ffe/tf, 
in  ejectment  for  lot  6,  in  block  128,  by  one  claiming  nnder  the  deed  of  W.  against  others  claiming  un- 
der the  execution  sale,  that  it  was  competent  for  the  plaintiO;  In  order  to  show  lot  6,  in  block  128,  to  be 
the  Mkme  land  as  lot  6  described  in  the  deed  to  W.,  to  prove  that  before  the  date  of  the  deed  H.  had 
cauwd  his  land  to  be  surveyed  into  Atreets,  blocks  and  lots,  and  had  run  out  and  established  lines  of 
the  same  upon  the  ground  in  connection  with  surveyK  of  adjacent  lands,  and  had  a  plat  of  his  survey, 
commonly  referred  to  by  him  and  others  as  Hanson's  addition  to  Minneapolis,  which  covered  H.*s 
snrvey  and  surveys  of  the  ndjolnlng  lands;  that  the  subsequently  recorded  plat  of  Minneapolis  sub- 
fitantially  Incorporated  these  surveys,  the  names  of  some  of  the  streets  being  changed  and  the  nnm* 
t)enng  of  the  blocks  rearranged,  but  the  location  and  sizes  of  blocks  and  lots,  nnd  num  er  ng  of 
lots  remaining  the  same;  that  block  69  of  H.'s  plat  became  block  128  on  the  recorded  plat,  and  that 
the  sixth  block  south-east  from  the  quarter.sectlon  post,  at  the  land-office,  was  block  128  of  the  re« 
corded  pla^ 

Appeal  from  order  of  district  court,  county  of  Hennepin,  denying  defend- 
ants* motion  for  a  new  trial. 

Benton  &  Benton,  for  respondent.  A.  L,  Levy  and  Thomas  Lowry^  for  ap- 
pellants. 
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GiLFiLLAN,  C.  J.  Ejectment  for  lot  6,  block  128,  of  the  town  (now  city)  of 
Minneapolis.  One  Hanson,  in  June,  1855,  was  the  owner  of  80  acres,  accord- 
ing to  the  governmental  subdivision,  which  included  the  land  in  controversy, 
and  executed  to  Carlos  Wilcox  a  deed,  duly  recorded  May  27,  1856,  convey- 
ing land  described  as  *'  all  those  tracts  or  parcels  of  land  lying  and  being  in 
Minneapolis,  county  of  Hennepin,  described  as  follows,  to-wit:  lots  Nos.  six 
(6)  and  seven,  (7,)  in  block  No.  sixty-nine,  (69,)  of  Hanson's  addition  to  Minne- 
apolis; said  block  being  the  sixth  (6th)  from  the  quarter-section  post  at  the 
land-office  between  Second  and  Third  streets,  according  to  a  plat  of  said  town 
now  in  the  office  of  said  Wilcox."  In  this  deed  the  parties  are  described  as 
"  of  >Iinneapolis,  Hennepin  county,  territory  of  Minnesota."  Plaintiff  claims 
under  this  deed.  Afterwards  Hanson  died,  leaving  one  William  Hanson  his 
lieir.  In  1863,  under  a  judgment  and  execution  against  the  latter,  lot  6,  in 
block  1 28,  being  the  land  in  controversy,  was  sold  by  the  sheriff,  and  defend- 
ants, as  purchasei-s  in  good  faith,  claim  under  that  sale.  Plaintiff  claims  that 
lot  6  in  the  deed  to  Wilcox  is  identical  with  lot  6  so  sold  on  execution  and 
claimed  by  defendants.  On  the  trial  the  court  below  admitted,  against  de- 
fendants* objections,  evidence  to  show  the  identity  of  lot  6  conveyed  to  Wil- 
cox with  the  lot  in  controversy. 

Parol  evidence  is,  and  must'of  necessity  be,  always  admissible  to  identify 
the  proj)erty  described  in  and  conveyed  by  a  deed,  to  asceitaiu  to  what  property 
the  particulars  of  description  in  the  deed  apply.  For  this  purpose,  as  against  a 
subsequent  purchaser  from  the  same  grantor,  any  fact  going  to  show  the  identity 
may  be  shown  if  the  record  of  the  deed  be  constructive  notice  of  such  fact. 
The  record  is  constructive  notice  of  any  fact  aa  to  which  it  ptits  a  party  ex- 
amining the  state  of  the  title  upon  inquiry,  suggests  the  line  of  inquiry,  and 
the  existence  of  which  will  probably  be  Jiscertained  by  diligently  following 
such  inquiry.  The  deed  to  Wilcox  sufficiently  designates  the  place, — Minne- 
apolis, county  of  Hennepin, — which,  by  referring  to  the  description  of  the  par- 
ties, is  ascertained  to  have  been  in  the  territory  of  Minnesota.  It  appears,  also, 
from  the  description  in  the  deed,  that  there  had  been  a  survey  into  lots  and 
blocks  of  land  in  Minneapolis  owned  by  Hanson,  in  which  the  lots  conveyetl 
were  included,  and  which  was  called  Hanson's  addition  to  Minneapolis,  and 
that  there  was  then  existing  a  plat  of  the  town  of  Minneapolis  which  proba- 
bly covered  the  land  qf  Hanson  so  surveyed.  One  examining  the  state  of  the 
title  to  land  in  Minneapolis  about  to  be  conveyed  by  Hanson,  subsequent,  to 
the  deed  to  Wilcox,  could  not  be  said  to  examine  it  with  proper  care  if  he  did 
not  inquire  as  to  his  survey;  as  to  what  land  was  included  in  it;  how  it  was 
surveyed,  and  whether  the  blocks  and  lots  were  marked  by  monuments  on 
the  ground;  nor  if  he  did  not  inquire  as  to  the  said  plat  of  the  town  of  Min- 
neapolis to  ascertain  if  it  covered  the  land  surveyed  by  Hanson,  and  how  the 
blocks  and  lots  of  that  survey  were  thereon  designates] ;  nor,  if  Hanson  were 
offering  to  sell  according  to  the  recorded  plat  of  Minneapolis,  (recorded  in 
♦September,  1855,)  unless  he  examined. that  plat  to  ascertain  how  the  desig- 
nation of  streets,  blocks,  and  lots  upon  it  corresponded  with  the  plat  in  Wil- 
cox's office  at  the  date  of  the  deed  to  him ;  nor  without  inquiring  as  to  the 
location  of  the  quarter-section  post  at  the  land-office  to  ascertain  what  block 
by  that  plat  was  the  sixth  south-east  from  said  quarter-section  post,  and 
what  block  in  the  recorded  plat  corresponds  with  that  block. 

All  these  inquiries  are  snggested  by  the  items  of  description  in  the  deed  to 
AVilcox,  except  the  comparison  of  the'prior  plats  with  the  recorded  plat,  which 
would  necessarily  be  suggested  by  an  offer  to  sell  according  to  that  plat.  It 
is  to  be  presumed,  there  being  nothing  to  raise  a  doubt  upon  it.  that  had  the 
inquiries  thus  suggested  been  followed  with  diligence,  the  facte  would  have 
been  ascertained,  which  were  these:  That  before  the  date  of  the  deed  to  Wil- 
cox. Hanson  had  caused  his  land,  or  a  portion  of  it,  to  besTirveyert  into8ti^et,s. 
Mocks,  and  lo:s,  luul  run  out  and  Critablished  the  lines  of  the  same  ujK)n  the 
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ground  in  connection  with  surveys  of  adjacent  lands,  and  had  a  plat  of  his 
survey  which  was  commonly  referred  to  by  him  and  others  as  Hanson's  addi- 
tion to  Minneapolis,  which  covered  Hanson's  survey  and  the  surveys  of  ad> 
joining  lands;  that  the  recorded  plat  of  Minneapolis  substantially  incorpor- 
ated all  tliese  surveys,  the  names  of  some  streets  being  changed,  and  the  num- 
bering of  the  blocks  rearranged,  the  sizes  and  location  of  blocks  and  lots,  and 
the  numbering  of  the  lots,  remaining  the  same;  that  block  69  on  Hanson's 
plat  became  block  128  on  the  recorded  plat;  and  that  the  sixth  block  south- 
east from  the  quarter-section  post  at  the  land-othce  is  128  on  the  recorded 
plat;  and  that  lot  6  in  that  block  is  identical  with  lot  6  in  block  69  on  the 
plat  of  Hanson's  addition.  Evidence  of  these  facts,  the  deed  being  construct- 
ive notice  of  them,  was  properly  admitted. 

Evidence  that  Hanson  pointed  out  to  AVilcox  on  the  ground  the  lots  in- 
tended to  be  conveyed,  was  incompetent,  for  the  deed  was  no  notice  of  that 
fact.  But  the  identity  of  the  lot  was  fully  established  by  uncontroverted 
competent  evidence,  and  the  admission  of  the  incompetent  evidence  could  not 
have  affected  the  result. 

The  error  must,  therefore,  be  disregarded. .  Order  affirmed. 

MiTCUELL,  J.,  by  reason  of  illness,  and  Vanderburgh,  J.,  by  reason  of 
having  tried  the  case  below,  took  no  part  in  the  decision  here. 


CusHiNO*and  another  v.  Sbymour  and  others.    (Three  Cases.) 
Filed  March  13,  1883. 

Where  personal  property  wlzed  by  a  mortgagee  apoii  a  chattel  mortgage  Ib  sold  at  a  formal  bat 
abortive  foreclosure  sale  to'  the  mortgagee  Himself,  who  retains  possession  of  the  property,  the  sale 
does  not  affect  the  rights  or  liabiiitiea  of  either  party  to  the  mortgage,  whether  the  seizure  be  wrong, 
fal  or  not. 

This  being  an  action  for  the  wrongfal  conversion  by  defendants  of  a  tbreshlng-mnchine  mortgaged 
to  them  by  plaintiffs,  AeM,  that  proflts  which  the  plaintltTs  might  have  made  from  the  performnnco 
d  pariicnlar  threshing  contracts,  if  the  defendant  had  not  deprived  them  of  the  use  of  the  machine, 
are  too  conjectural  and  uncertain  to  furnish  a  proper  basis  of  damages  for  the  conversion.  Goebel  v. 
Hwffk.  26  Minn.  252,  [S.  C.  2  N.  W.  Rkp.  847,]  distinguished. 

Where  it  appears  that  expenses  to  which  one  is  put,  and  the  loss  of  the  benefit  of  expenses  of  which 
one  is  deprived  by  the  wrongful  conversion  of  his  property,  are  the  proximate  result  of  the  conver- 
sion,  such  expenses  may  (if  snitably  pleaded)  to  some  extent  and  in  some  circumstances  properly 
form  a  basis  for'special  damages.  These  damages  mast,  however,  be  such  as  ordinarily  and  in  the 
natural  coarse  of  things  might  fairly  be  expected  to  result,  and  snch  as  have  in  fact  resulted  from  the 
wrong  complalneJ  of. 

Wliere,  in  an  action  by  a  chattel  mortgagor,  the  mortgagee  is  charged  for  the  wrongful  conversion 
of  the  mortgaged  property,  the  latter  is  entitled  to  have  so  much  of  th  ^  mortgage  debt  as  remains 
nnpaid  deducted  from  the  whole  amount  of  damnges  to  which  the  former  is  otherwise  entitled ;  and 
forth  Is  parpose  evidence  of  the  amount  remaining  unpaid  may  be  given  under  a  general  denial. 

Appeal  from  judgment  and  order  of  district  court,  county  of  Hennepin. 

Merrick  &  Merrick,  for  Gushing  &  Jameson.  Marshy  Searles  &  Nethaway, 
•for  Seymour,  Sabin  &  Co. 

Berry,  J.  Flaintifts  purchased  of  defendant  (a  corporation)  a  threshing- 
machine,  belts,  and  fixtures  for  S50  down,  and  their  four  notes  for  $500,  in  the 
aggregate,  secured  by  a  chattel  mortgage  of  the  purchased  property.  The 
mortgsige  contained  the  customary  provisions  for  seizure  and  sale  upon  de- 
fault in  paying  the  notes  when  due.  It  also  provided  that  in  case  the  mort- 
gagee should  at  any  time,  having  just  cause  tlierefor,  "  deem  itself  unsafe," 
it  should  be  lawful  for  it  to  take  possession  of  the  mortgaged  property  and 
sell  it,  etc.  The  defendant  seized  the  machine,  and  some  of  the  belts  and  fix- 
tures, and  attempted  to  sell  the  same  at  foreclosure  sale  under  the  statute. 
For  wont  of  proper  notice,  however,  the  sale  was  invalid.    But  the  purcluise 
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at  the  sale  having  been  made  by  defendant  itself,  the  possession  of  the  prop- 
erty remains  in  it  as  at  the  time  of  seizure.  As  it  does  not  appear  that  the 
seizure  or  conversion  were  wanton  or  malicious,  we  have  no  occasion  to  con- 
sider the  rules  of  law  applicable  to  such  cases. 

1.  Two  only  of  the  notes  remained  unpaid  at  the  time  of  the  seizure,  but  as 
neither  was  due  the  seizure  was  not  justifiable  on  the  ground  of  any  default 
in  paying  the  notes.  It  was,  however,  alleged  in  the  answer,  as  a  ground  of 
seizure,  that  defendant  deemed  its  debt  insecure  for  reasons  specified,  and  there 
was  evidence  in  the  case  tending  to  show  that  these  reasons. existed,  and  that 
defendant  did  in  fact  deem  its  debt  insecure  on  account  ther/eof.  The  learned 
judge  who  tried  the  case  below  appears  to  have  been  of  opinion  that,  as  the 
foreclosure  sale  was  invalid,  the  question  whether  the  seizure  was  justified 
under  the  itisecunty  clause  of  the  mortgage  was  immaterial.  He  seems  to 
have  been  of  the  impression  that,  whether  the  seizure  was  rightful  or  not,  the 
subsequent  invalid  foreclosure  sale  was  a  conversion.  We  do  not  agree  to 
this.  The  foreclosure  sale  having  been  made  to  defendant  itself,  the  posses- 
sion of  the  property  seized  remained  unchanged,  and  the  sale  being  a  nullity 
it  did  not  affect  the  rights  or  liabilities  of  either  party.  Fletcher  v.  Nendeckj 
14  X.  W.  liKP,  513. 

Hut  with  reference  to  a  future  trial  we  remark  that  if  the  defendant  for 
just  cause,  deeming  its  debt  insecure,  seized  the  mortgaged  property,  the  tak- 
ing and  possession  would  be  rightful  by  the  terms  of  the  mortgage,  and  de- 
fendant would  not  be  liable  to  plaintiff  therefor,  notwithstanding  the  abortive 
foreclosure,  and  it  follows,  of  course,  that  if  the  seizure  was  rightful  it  would 
cietermine  this  action  in  defendant's  favor.  * 

2.  But,  assuming  that  defendant  was  guilty  of  a  conversion  of  the  mortgaged 
property,  one  question  presented  is  whether  plaintiffs  are  entitled  to  show  and  re- 
cover as  damages,  the  profits  which  they  might  have  made  from  the  use  of  the  ma- 
chine (in  performing  certain  threshing  contracts  which  they  had  entered  into) 
i  f  it  had  not  been  taken  and  detained  by  defendant.  We  agree  with  the  learned 
judge  below  that  anticipated  profits  of  this  character  are  too  conjectural  and 
uncertain  to  furnish  a  proper  basis  for  estimating  the  compensation  to  which 
plaintiffs  ai'e  entitled  for  the  alleged  wrong.  This  is  reasonably  apparent,  we 
think,  when  it  is  considered  that  threshing  is  conducted  in  the  open  air  and 
subject  to  contingencies  of  weather,  breakages,  delays,  condition,  and  quality 
of  grain,  and  state  of  roads,  and  skill  and  energy  in  operating  the  maciiine. 
which  make  it  impracticable  definitely  to  ascertain  what  the  profits  of  perform- 
ing particular  threshing  contracts  will  be,  in  the  absence  of  actual  experiment 
in  the  particular  instances.  To  enable  loss  of  profits  to  be  shown  on  a  ques- 
tion of  damages,  they  shoyild,  for  obvious  considerations,  be  reasonably  cer- 
tain, otherwise  any  estimate  of  damages  based  upon  them  is  conjecture. 
(MjtUn  V.  Culvfir,  16  X.  Y.  490;  McDaiiiel  v.  Crabtree,  21  Ark.  4o6;  Jirook  v. 
Gall,  14  Fla.  523;  Sledffe  v.  Reid,  73  N.  C.  440;  F.  <fe  M,  R,  Co.  v.  RayalaU. 
46  Miss.  459.  This  case  is  not  like  Qoebel  v.  Hough,  26  Minu.  252,  [S.  C.  2  N. 
W.  Rep.  847,]  which  was  one  of  a  "reguhir  and  established  business.*'  See, 
also,  CTiapman  v.  Kirby,  49111.  211. 

3.  The  plaintiffs  resided  in  Minneapolis,  but  at  the  close  of  the  threshing 
season  of  1879  they  left  the  machine  at  Moorhead,  near  which  place  they  hail 
been  using  it.  The  defendant's  seizure  was  made  in  August,  1880.  Plaintiffs, 
in  ignorance  thereof,  took  men  and  a  team  from  Minneapolis  to  Moorhead 
for  the  pui-pose  of  running  the  machine  in  the  season  of  1880.  The  learned 
judge  below  ruled  that,  as  part  of  their  damages  for  the  conversion,  they  were 
entitled  to  recover  the  expense  incurred  by  them  in  thus  going  to  Moorhead 
with  men  and  team,  and  also  the  expense  necessarily  incurred  by  them  after 
knowledge  of  the  taking  and  alleged  conversion  in  returning  with  their  men 
and  team  to  Minneapolis.  The  testimony  offered  and  received  to  show  these 
expenses  was  objected  to  as  incompetent  under  the  complaint.    The  objection 
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^va8  well  founded,  for  the  dama^ifes  recoverable  on  account  of  these  expenses 
(If  ret'overable  at  all)  were  special,  and  should  have  been  specially  pleaded. 
Nfayne,  Oam.  8  501,  and  notes.  As  they  were  not  so  specially  pleaded,  the  testi- 
mony objected  to  should  have  been  excluded,  and  its  admission  was  error. 
To  prevent  misapprehension  we  observe  that  we  have  not  overlooked  the 
allegations  of  the  complaint  in  regard  to  the  plaintiffs*  expenditures,  but  it  is 
'lear  that  these  allegations  are  made  purely  with  reference  to  and  as  foundar 
tions  for  the  claim  of  lost  profits,  of  which  we  have  before  disposed.  Where 
it  can  be  shown  that  expenses  to  which  a  person  is  put,  and  the  loss  of  the 
benetits  of  expenses  of  which  he  is  deprived,  by  the  wrongful  conversion  of 
lu!)  property,  are  the  proximate  result  of  the  conversion,  such  expenses  may, 
lif  suitrtbly  pleaded,)  to  some  extent,  and  in  some  circumstances,  properly 
f  imi  a  basis  for  special  damages.  Upon  the  subject,  however,  it  is  difticiUt, 
if  not  impracticable,  to  indicate  anything  more  than  the  very  general  and 
•ioinewliat  indefinite  rule  or  principle  that  tlie  special  damages  must  be  such 
Hs  are  ordinarily  and  in  the  natural  cause  of  things  might  fairly  be  expected 
to  result,  and  such  as  have  in  fact  resulted,  from  the  wrong  complained  of. 
2  Add.  Torts,  §  1384;  Mayne,  Dam.  §  52.  The  particular  application  of  this 
rule  must  be  left  to  particular  cases  as  they  arise. 

4.  If,  upon  the  facts  of  the  case,  it  was  to  be  charged  for  a  wrongful  con- 
version of  the  property  seized,  the  defendant  insisted  upon  the  light  to  have 
the  amount  of  the  two  unpaid  notes  held  by  it,  and  secured  by  the  chattel 
mortgage,  both  of  which  had  matured  at  the  time  of  the  trial,  deducted  from 
the  whole  amount  of  damages  to  which  the  plaintiffs  should  otherwise  be  found 
♦entitled.  But  the  trial  court  was  of  opinion  that  the  deduction  was  not  allow- 
iilile,  and  ruled  accordingly.  Though  there  is  some  conflict  of  opinion  ujwn 
the  sutyect,  we  think  the  ruling  wrong,  both  upon  the  weight  of  authority 
and  upon  reason.  When  the  assumed  conversion  occurred  the  position  of  the 
paities  was  this:  The  plaintiffs  had  a  cause  of  action  against  defendant  for 
the  conversion  of  property  in  which  their  (the  plaintiffs')  interest  was  a  right 
of  redemption.  {Fletcher  v.  Nendeck,  mpra,)  the  value  of  which  was  the  dif- 
i^reiice  between  the  whole  value  of  the  property  and  the  amount  of  the  debt 
secureiiby  the  mortgage.  The  plaintiffs  were  also  entitled  to  the  possession 
and  use  of  the  property  until  default  in  payment  of  the  debt  or  some  part  of 
it.  or  until  defendant,  deeming  its  debt  insecure  for  just  cause,  took  pos- 
session of  it  on  that  account.  But,  as  respects  the  value  of  the  property, 
plaintiffs  were  entitled  to  recover  such  a  sum  as  would  equal  the  value  of 
their  interest  in  it,  for  this  would  be  compemation,  which  is  the  purpose  of 
ilaraages,  and  as  the  value  of  their  interest  was  the  difference  before  spoken  of. 
It  follows  that  the  defendants  were  entitled  to  deduct  from  the  whole  value 
of  the  property  converted  the  amount  of  the  two  unpaid  notes  secured  by  the 
ino  tgjige.  This  result  secures  compensation,  prevents  circuity  of  action,  and 
i^  sanctioned  by  authority.  Brierly  v.  Kendall,  17  Q.  B.  937 :  Johnson  v.  Stear, 
!.'» (\  B.  (X.  S.)  380;  Broion  v.  P/ifm/As  3  Bush.  (Ky.)  656;  Russell  v.  Butter  - 
fi  hi,  21  Wend.  300;  Brink  v.  Freoff,  40  Mich.  610,  and  44  Mich.  69;  |S.  (\ 
»•»  X.  W.  Rep.  94:]  Ball  v.  Liney,  48  N.  Y.  6;  Fowler  v.  Qillman,  13  Mete. 
'l\u\  Chamberlin  y.  Shaw,  18  Pick.  278;  Field,  Dam.  §8  816,822;  Mayne, 
Dam.  §  514. 

These  authorities  go  upon  the  principle  that  where  a  plaintiff's  title  to  or 
interest  in  a  thing  is  partial  damages  for  its  conversion  by  one  holding,  the 
rest  of  the  title  or  interest  should,  as  respects  the  value  of  the  thing,  be  par- 
tinl  also.  In  this  view  the  notes  were  admissible  without  being  specially 
pleaded  for  that  purpose,  because,  in  connection  with  the  mortgage,  they  went 
directly  to  dUqyrone  the  allegation  of  the  complaint  as  to  the  quantum  of 
plaintiffs*  interest  in  the  property  converted  and  their  damages.  The  com- 
plaint alleged  a  general  and  unqualified  ownei-shipof  the  property  by  plaintiff, 
and  accordingly  alleged  and  claimed  damages  for  its  full  value.    The  mort- 
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gage,  in  connection  with  the  notes,  went  to  show  that  plaintiffs  right  in  tlt<» 
property  (aside  from  the  right  of  possession  before  spoken  of)  was  a  right  of 
redemption,  the  value  of  which  was  the  value  of  the  property  less  the  amount 
of  unpaid  notes.  Though  the  mortgage  and  notes  are  in  a  sense  new  matter, 
there  evidentiary  effect  is  not  in  support  of  a  confession  and  avoidance,  but 
they  tend  directly  to  disprove  averments  of  the  complaint,  which  plaintiffs 
must  prove  in  order  to  make  out  their  alleged  cause  of  action.  They  there- 
fore support  the  general  denial  in  defendant's  answer,  and  are  provable  under 
it.  Bliss,  Code  PI.  §§  327, 328, 352,  and  notes ;  Pom.  Rem.  §§  670,  673 ;  (/Brien 
y.McCairn,  58  N.  Y.  373;  State  v.  WilUama,  48  Mo.  210. 

6.  Whether,  as  respects  the  value  of  the  property  converted,  the  verdict  is 
sustained  by  the  evidence  we  need  not  inquire,  as  there  is  to  be  a  new  trial.  I 
It  follows — First,  that  the  order  denying  a  new  trial  appealed  from  by  defend- 
ant is  reversed;  second,  that  the  judgment  as  respects  plaintiffs'  appeal  there- 
from is  affirmed;  third,  that  the  judgment  as  respects  defendant's  appeal 
therefrom  is  reversed. 

GiLFiLi^AN,  0.  J.,  on  account  of  illness,  took  no  part  in  the  decision  of  this 
case. 


Johnston  IIarvestkr  Co.  u.  Clakk. 
Filed  March  17,  1883. 

In  Rn  Nctlon  In  Jasttce'B  court  apon  a  written  instrament  parporting  to  have  been  signed  ^ythede- 
fendnnt,  an  answer  denying  sach  execution,  verltied  by  the  attorney  of  the  defendant  to  the  effect  that  | 
he  believes  it  to  be  true,  is  not  sach  a  denial  upon  oath  of  the  execution  of  the  instrument  as  is  re- 
quired by  statute  to  put  the  plaintiff  to  other  proof  of  the  fact  than  such  as  the  instrument  itaelf  af- 
fords.   A  contract  embracing,  in  addition  to  the  elements  of  a  simple  promissory  note,  contract  stip- 
ulations respecting  the  title  and  possession  of  personal  property,  is  not  within  the  statute  makings 
"promissory  note,  bill  of  exchange,  or  other  written  Instrument  for  the  payment  of  money  only/' 
prima  facie  evidence  of  the  incorporation  of  tiie  plaintiff,  to  whom  such  instrument  was  executed    j 
A  written  contract  made  by  defendant  with  tiie  plaintifl'by  the  name  in  which  itsuen  (claiming  to  U  i 
a  corporation)  \fk  prima  facU  proof  agninnt  the  defendant,  in  the  nature  of  an  admission  o^tbe  exist- 
ence of  a  legal  entity  haying  that  name  and  with  capacity  to  contract,  and  of  the  right  of  the  pervoii 
or  being  represented  by  that  name  to  enforce  the  contract  by  action.    No  other  defense  than  that  the 
ptainliff  was  not  Incorporated  being  interposed,  proof  of  the  incorporation  of  the  plaintiff  was  not 
necessary  to  sustain  a  recovery.    Mere  variance  between  pleadings  and  proof  should  be  disregarded, 
unless  it  appear  that  the  adverse  party  is  prejudiced  thereby.    A  stipulation  for  the  payment  of  an  | 
** attorney's  fee"  In  a  contract  for  the  payment  of  money  is  not  in  itself  void,  but  a  recovery  cannot 
be  had  without  proof  of  the  value  of  attorney's  services  in  the  action,  and  of  a  liability  therefor  io. 
curred  by  the  plaintiff. 

Appeal  from  judgment  of  district  court,  county  of  Sibley. 

Qeo.  D.  Emery,  for  appellant.    S.  &  0.  Kipp,  for  respondent. 

Dickinson,  J.    This  action  was  commenced  in  justice  court,  whei-e  judg-  ! 
ment  was  recovered  by  the  plaintiff.     The  defendant  appealed  t6  the  district 
court  upon  questions  of  law  alone,  and  the  judgment  of  the  justice  was  re-  ! 
versed.    From  such  judgment  of  reversal  the  plaintiff  appealed  to  this  court. 

The  complaint  alleged  the  incorporation  of  the  plaintiff,  and  the  making  bv 
the  defendant  to  the  plaintiff  of  his  promissory  note,  whereby  he  promised, 
for  value  received,  to  pay  plaintiff  or  order,  at  a  time  named,  the  sum  of  S7;i. 
with  interest,  with  the  further  condition  that  if  the  same  was  not  paid  when 
due,  and  suit  should  be  brought  thereon,  the  defendant  would  pay  the  sum  ot 
;$10  as  attorney's  fees  in  addition  to  the  taxable  costs.  The  answer,  which 
was  verified  by  the  defendant's  attorney  to  the  effect  that  he  believed  it  to  b^ 
true,  denied  the  making  of  the  "  note,"  and  denied  the  incorporation  of  the 
plaintiff.  Upon  the  trial  the  plaintiff  offered  in  evidence  an  instrument  in 
writing,  with  the  name  of  George  Clark  appended  as  signer  or  maker  thereof. 
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bearing  the  date  and  expressing  the  promise  or  contract  alleged  in  the  com- 
plaint. The  instrument  contained  certain  other  terms  of  agreement  respect- 
ing the  title  and  possession  of  personal  property,  and  was  not  a  simple  prom- 
issory note.  Tiiis  evidence  was  objected  to  as  being  irrelevant,  and  for  vari- 
ance from  the  complaint,  but  was  received  and  judgment  rendered  thereon,  no 
other  evidence  being  presented.  The  justice  added  to  the  taxable  costs  $10, 
umler  the  stipulation  for  attorney's  fees,  and,  probably  by  some  error  in  com- 
putation, added  30  cents  more  totiie  costs,  which  does  not  seem  to  have  been 
properly  included  therein. 

1.  The  statute  (section  89,  c.  73,  Gen.  St.  1878)  provides  that  "  every  writ- 
teu  instrument,  purporting  to  have  been  sigued  or  executed  by  any  person, 
>liiill  be  proof  that  it  was  so  signed  or  executed,  until  the  person  by  whom  it 
purpoi-ts  to  have  been  signed  or  executed  shall  deny  the  signature  or  execu- 
tion of  the  same  by  his  oath  or  allidavit."  The  answer  of  tlie  defendant,  al- 
though verified  by  his  attoniey  in  the  form  prescribed  by  the  (leneral  Statute 
in  force  when  the  above  recited  act  was  iulopted,  did  not  constitute  such  a 
'lenial  upon  oath  of  the  execution  of  the  instrument  upon  which  a  recovery 
h  sought,  as  the  later  enactment  rei[uires,  in  order  to  prevent  its  operation,  in 
<lispensing  with  other  proof  than  the  instrument  itself  affords. 

2.  The  instrument  was  not  a  **  promissory  note,  bill  of  exchange,  or  other 
written  instrument  for  the  payment  of  money  only,"  and  hence  was  not  by 
force  of  the  statute  (chapter  73,  g  1)8,  Gen.  St.  1878) evidence  of  the  existence 
of  the  plaintiff  as  a  corporation.  i3ut,  by  contracting  with  "  The  Johnston 
Harvester  (^ompany,"  the  defendant  recognized  the  existence  of  some  lej^al 
entity  by  that  name,  and  having  capacity  to  contract;  and  the  contract  Wiis 
iUi'\f  siMcient  prima  facie  proof  against  the  defendant,  in  the  nature  of  an 
lulmission  on  his  part  of  the  right  of  the  person  or  being  represented  by  that 
name  to  enforce  the  contract  by  action.  The  Sandwich  Majiufg  Co,  v.  Bono- 
hue,  12  X.  W.  Hkp.  354;  Topping  v.  Bickford,  4  Allen,  120;  Congregational 
s^Kutg  in  Troy  v.  Perry,  6  X.  H.  164;  Den  v.  Van  Uouton,  5  Halst.  270; 
Joiics  V.  Cincimiati  Type  Foundry,  14  Ind.  89. 

\o  defense  to  the  contract  is  interposed,  save  the  denial  of  its  execution ; 
:vnd,  although  the  Johnston  Harvester  Company  be  not  a  legal  corporation, 
yet  u  recovery  may  be  had  on  the  contract  by  the  real  party  in  interest  therein. 
The  contracting  parties  have  designated  that  party  as  the  Johnston  Harvester 
<'ompimy.  The  defendant  does  not  plead  that  this  plaintiff,  suing  by  that 
name,  i^  not  the  real  party  in  interest,  nor  does  the  answer  allege  a  inmiomer 
or  defect  of  parties.  The  judgment  of  the  justice  should  not  be  set  aside  for 
want  of  proof  of  incorporation. 

3.  The  variance  bet  ween  the  complaint  and  the  proof,  respecting  the  instru- 
ment upon  which  a  recovery  was  sought,  should  have  been,  as  it  was,  disre- 
^janled,  it  not  appearing  that  the  defendant  was  prejudiced  therebv.  Gen.  St. 
1878,  e.  65,  §  34:  CatUn  v.  Ounter,  11  N.  Y.  368. 

4.  It  is  claimed  that  the  agreement  respecting  attorney's  fees  is  void.  This 
position  is  inconsistent  with  the  decisions  of  this  court  and  cannot  be  sus- 
tained. In  Jotieit  V.  Radatz,  27  Minn.  240,  [S.  C.  6  N.  W.  Rep.  800,]  it  was  so 
ilecided  that  a  stipulation  in  a  promissory  note  otherwise  negotiable  for  rea- 
.•^tfjnable  attorney's  fees,  introduced  an  element  of  uncertainty  into  the  contract 
which  nnule  it  non-negotiable.  This  would  not  have  beeri  the  result  if  the 
stipulation  had  been  void.  See,  also,  Finney  v.  Jorgenson,  27  Minn.  26;  [S.  C. 
6  X.  W.  Rep.  376.]  But  the  attorney's  fees  were  only  recoverable  upon  proof 
of  the  value  of  attorney's  services  in  the  action,  and  of  a  liability  actually  in- 
fMirred  by  plaintiff  therefor.  1  Dan.  Neg.  Inst.  62;  Wyant  v.  Potorff,  37 
Ind.  512. 

To  the  extent  of  the  $10  included  in  the  judgment  as  attorney's  fees,  and  of 
i^^  cents,  error  in  computation  of  costs,  the  judgment  of  the  justice  was  er- 
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roneous.    A  reversion  of  the  district  court  was  not,  however,  necessary;  tlie 
judgment  should  have  been  modified  by  deducting  the  $10.30. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  to 
that  court  that  judgment  may  be  entered  as  above  indicated. 


Greekleaf  V,  Egan. 
Filed  March  19, 1883. 

Whether  the  iMueg  presented  by  a  complainant  shall  be  tried  by  a  Jury,  when  the  Jemand  for  it  i^^ 
made  before  the  trial  commences,  is  to  be  determined  upon  the  complnint  itself,  and  the  character  of 
the  case,  sabseqaently  made  by  the  evidence,  cannot  aflbct  the  decision  upon  the  demand.  A  mo. 
lion  by  defendant  for  judgment  on  the  pleadings  cannot  be  granted  on  the  groand  that  the  complaint 
assomes  to  set  forth  an  eqaitable  cause  of  action,  but  falls  to  state  some  facts  essential  to  soch  csdm? 
of  any  character  of  action,  provided  a  cause  of  action  is  set  forth  in  it.  Nor  can  a  motion  by  him. 
when  plaintiff  rests,  for  a  dismissal  be  granted  on  the  ground  that  the  cause  of  action  net  forth  in  the 
complaint  requires  a  trial  by  the  court,  and  the  one  proved  requires  a  trial  by  Jary,  if  the  one  prove  J 
is  within  the  allegations  of  the  complaint.  When  the  action  is  by  a  principal  against  his  agent,  and 
the  complaint  charges  speciHc  acts  of  conversion  of  the  prindpars  property,  and  also  makes  oat  a 
case  for  and  demands  an  aeconntlng,  if  the  coart  fluds  that  the  defendant  did  convert,  and  did  not 
account  for  specific  items  of  property,  it  may  order  Judgment  for  the  value  of  these  items,  tho^h  it 
do  not  state  the  entire  uccounts  between  the  parties.  Application  of  the  rule  that  error  which  can- 
not affbct  the  result  will  be  dfsreearded. 

Evidence  held  sufficient  to  sustain  the  lindingH  of  fact. 

Appeal  from  order  of  district  court,  county  of  Ramsey. 

Geo.  L.  &  C.  E.  Otis,  for  respondent.     O'Brien  <fr  Wilson^  for  appellant. 

GiLFiLLAN,  0.  J.  In  this  case,  prior  to  the  commencement  of  the  trial,  the 
defendant  demanded  a  jury  trial  of  the  issues,  without  specifying  any  particular 
issues.  That  motion  iniide  at  that  time  had  to  be  decided  upon  the  pleadinj^s ; 
and  the  character  of  the  case  made  by  them,  and  the  character  of  the  case  sub- 
sequently made  by  the  evidence,  of  course,  could  not  affect  the  decision  upon  it. 

The  allegations  in  the  complaint  of  conversion  of  specific  items  would,  if 
there  were  nothing  else  in  the  case,  make  it  what  would  formerly  have  been 
an  action  at  law  and  properly  triable  by  a  jury.  But  there  are  also  allegations 
which  make  it  an  action  by  a  principal  against  an  agent,  for  a  discover}*  and  ac- 
counting,— and  the  complaint  demands  an  accounting, — which  formerly  were 
matters  of  equitable  cognizance,  and  qow  triable  by  the  court  without  a  jury. 
The  case  may,  therefore,  be  regarded  as  one  where  causes  of  action  triable  by 
a  jury  and  causes  of  action  triable  by  the  court  are  united.  In  such  case,  to 
secure  a  jury  trial  of  the  issues  properly  triable  by  jury,  the  proper  mode  is  by 
a  demand,  not  that  all  the  issues  in  the  case,  but  that  the  specific  issues  proper 
for  a  jury,  shall  be  so  tried.  Defendant  made  no  such  demand  and  he  cannot 
be  heard  now  to  complain.  As  his  demand  was  for  what  he  was  not  entitled 
to,  to-wit,  that  all  the  issues  be  tried  by  a  jury,  it  was  rightly  denied. 

Defendant's  motion  for  judgment  on  the  pleadings,  and  also  the  motion  to 
dismiss  made  when  plaintiff  rested,  were  properly  denied.  Those  motions 
appear  to  have  been  made  on  the  theory,  as  to  the  former,  that  if  the  complaint 
assumes  to  set  forth  an  equitable  cause  of  action,  and  some  facts  essential  to 
such  a  cause  of  action  be  wanting,  although  a  legal  cause  of  action  be  set 
forth,  the  defendant  is  entitled  to  judgment;  and  as  to  the  latter,  that  if  the 
cause  of  action  set  forth  in  the  complaint  be  equitable,  and  when  plaintif) 
rests  there  be  some  fact  wanting  in  the  proofs  to  make  the  cause  of  action 
equitable,  the  court  ought,  on  defendant's  motion,  to  dismiss  the  action,  al- 
though a  legal  cause  of  action  may  have  been  proved.  The  theory  is  entirely 
iniidmissible.  When  the  facts  alleged  in  the  complaint  show  the  plain tifT 
entitled  to  relief,  whether  legal  or  equitable  in  its  nature,  he  has  a  right  to  h 
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trial  of  those  allegations  uulens  his  admissions  have  deprived  him  of  the  right. 
And,  generally,  before  entering  upon  the  trial  the  only  occasion  the  court  has 
to  decide  whether  the  cause  of  action  be  legal  or  equitable,  is  for  the  purpose 
of  determining  the  mode  of  trial.  When  the  proofs  make  out,  within  the 
allegations  of  the  complaint,  a  cause  of'action,  legal  or  equiUible,  though  it  be 
not  of  the  character  given  it  by  the  entire  complaint,  the  plaintiiT  has  a  right 
that  the  cause  be  retained  and  tried,  and  the  proper  relief  upon  the  facts 
proved  administered.  If  the  complaint  set  forth  a  cause  of  action  triable 
without  a  jury,  and  his  proofs  within  its  allegations  show  a  cause  of  action 
triable  only  by  a  jury,  the  defendant  may  then  be  entitled  to  demand  a  trial 
Uy  jury,  though  as  to  that  we  do  not,  as  we  have  no  occasion  to  in  this  case, 
deride. 

The  principal  reason  for  uniting  in  one  court  legal  and  equitable  jurisdic- 
tion was  to  avoid  the  inconvenience  and  practical  injustice  which  often  oc- 
curred when  courts  of  law  and  of  equity  were  separate,  of  a  plaintiff  being 
dismissed  out  of  court,  not  because  he  had  no  cause  of  action,  but  because  he 
liad  mistaken  its  character.  Whether  the  court  erred  in  excluding  the  ques- 
tion to  defendant  as  to  a  purpose  to  cheat  or  defraud  plaintiff  in  making  in 
the  books  arbitrary  entries  of  cash  received  from  sales  of  goods  testified  to  by 
him,  is  rendered  immaterial  by  the  finding  of  the  court  that  the  entries  refeiy*^ 
to  were  not  arbitrarily  made,  but  that  they  truly  represented  cash  received  by 
him  for  goods  actually  sold.  What  he  might  testify  as  to  his  intent  in  doing  a 
thing  which  the  court  tinds  he  did  not  do,  could  have  no  effect  on  the  result. 
There  is  certainly  evidence  reasonably  tending  to  establish  each  of  the  facts 
found  by  the  couri  below.  Though  it  be  conceded  that  the  evidence  against 
was  stronger  than  that  in  favor  of  the  findings,  the  preponderance  is  not  so 
^eat  as  to  justify  us,  within  the  rules  of  decision  always  acted  on  by  this 
court,  in  setting  asid»the  findings. 

The  court  having  found  that  defendant  had  appropriated  to  his  own  use 
and  not  accounted  for  certain  it«ms  of  money  and  goods,  it  was  proper  for  it 
to  order  judgment  for  the  amount  and  values  thereof,  without  basing  its  order 
on  a  general  statement  of  accounts  between  the  parties.  If  a  full  statement 
of  the  accounts  would  show  that  the  defendant  had  accounted  for  the  items 
found  against  him,  it  was  for  him  to  show  it.    Order  affirmed. 


Westebian  V,  Krumweide  and  another. 
Filed  March  19, 1883. 

Parol  erldanea  !•  admissible  to  show  that  a  contract  not  ander  seal,  delivered  by  the  maker  to  the 
party  in  whose  fkvor  it  mnst  was  oot  intended  to  be  operative  as  a  contract  from  its  delivery,  bnt 
•rfily  CD  tlie  happening  of  some  fatare  contingent  event,  thoagh  that  be  not  expressed  by  its  terms. 

Appeal  from  order  of  district  court,  connty  of  Le  Sueur. 

r.  W.  Hammoiid  and  H,  J.  Peck,  for  appellant.  R.  H,  HfoClelland,  W,  V. 
fkfell,  and  W,  H,  Leemnn,  for.  respondents. 

GiLFiLLAN,  G.  J.  Action  on  a  note  to  be  paid  in  chattels,  made  by  defend- 
ants Krumweide  and  Hell,  payable  to  plaintiff.  On  its  face  the  note  is  com- 
plete, there  being  nothing  to  indicate  that  any  one  else  was  to  sign  it,  or  that 
it  was  not  to  take  effect  as  to  both  makers  immediately  on  delivery.  The  de- 
fendant Heil  alleges  as  a  defense  in  substance  that  he  signed  the  note  as 
surety;  that,  at  the  time  of  signing,  it  was  agreed  between  him  and  plaintiff 
that  the  latter  should  procure  to  it  the  signature  of  one  Gehring  as  a  surety, 
and,  unless  Gehring  signed  it,  it  should  be  null  as  to  ITeil;  and  that  the  note 
was  delivered  to  plaintiff  for  the  puipose  of  getting  Gehring's  signature:  and 
that  Heil  was  to  incur  no  liability  until  Gehring  sliouM  sign,  and  that  he  did 
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not  sign  it.  On  the  trial  Heil  offered  and  was  permitted,  against  plainlifT's 
objection  to  its  competency,  to  prove  by  parol  the  defense  thus  alleged.  The 
competency  of  such  evidence  ift  the  only  question  in  the  case. 

The  objection  to  the  evidence  is  that  it  is  an  attempt  by  parol  to  vary  the 
effect  of  a  written  contract.  Tlie  case  comes  to  this:  Where  a  written,  un- 
sealed contract  is  signed  and  delivered  to  the  proper  party,  purporting  on  its 
face  to  go  into  effect  at  once  and  absolutely,  may  it  be  shown  by  parol  that 
the  parties  intended  it  to  be  effectual  at  some  other  time  or  upon  the  happen- 
ing of  some  contingency  not  expressed  in  it?  May  it  be  shown  by  parol  that 
the  delivery  was  in  the  nature  of  an  escrow,  to  become  an  actual,  effectual  de- 
livery on  the  happening  of  some  future  event?  As  to  instruments  under 
seal  the  authorities  are  pretty  uniform  (though  there  are  some  to  the  oon- 
traiy)  to  the  effect  that  one  cannot  be  delivered  in  escrow  to  the  party  in 
whose  favor  it  runs,  and  that  upon  a  voluntary  delivery  to  such  party  by  tlie 
one  executing  it,  it  takes  effect  absolutely,  and  parol  evidence  is  inadmissible 
to  show  that  it  was  intended  to  take  effect  only  on  the  happening  of  some 
contingent  event,  where  it  is  not  so  expressed  by  its  terms.  But  the  great 
majority  of  the  cases  make  a  distinction  between  instruments  under  seal  and 
those  not  under  seal,  holding  as  to  the  latter  that  parol  evidence  is  admissible 
to  show  that  notwittistanding  the  delivery  it  was  intended  by  the  parties  that 
Kuch  an  instrument  should  become  operative  as  a  contract  only  upon  the  ha[>- 
pening  of  a  future  contingent  event,  such  as  that  it  should  first  be  executed 
by  some  other  person.  Story,  Prom.  Notes,  §  57,  note,  (7th  Ed.;)  Benton  v. 
Martin,  —  N.  Y.  570;  8eymour  v.  Cowing,  4  Abb.  App.  Dec.  400;  Watkins  v. 
Jiowers,  119  Mass,  383;  Faunce  v.  Life  Ins.  Co,  101  Mass.  279;  Sweet  v.  tite- 
tens,  1  R.  I.  375;  Biitler  v.  Smith.  35  Miss.  457;  Goff  v.  BauskUni,  Id.  518; 
Goddard  v.  Cutch,  2  Fairf.  (Me.)  440;  Jordan  v.  Loftin,  13  Ala.  547;  Pyne 
V.  Campbell,  6  E.  &  Bl.  370;  Davis  v.  Jones,  17  0.  B.  025;  Bell  v.  Ingustree, 
12  Adol.  &  El.  (N.  S.)  318;  Wallis  v.  Litlee,  11  C.  B.  (N.  S.)  370.  To  the  con- 
trary we  find  only  Henshaw  v.  Button,  59  Mo.  139;  Murphy  v.  Hubble^  1  Du- 
valli  278;  Wight  v.  Shelby,  16  B.  Mon.  5;  Babcock  v.  Steadman,  1  Roolt,  87. 

Following  the  great  weight  of  authorities,  we  hold  the  evidence  to  have 
been  competent.    Order  afiirmed. 
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SUPREME  COURT  OF  IOWA. 


Yahn  tJ.  City  of  Ottumwa. 
Filed  March  20,  1883. 

Til*  dividiDp;  line  between  fnct  and  opinion  cannot  be  very  clearly  deaneJ,  bat  It  is  competent  for 
a  witneas  to  state  whether  horses  were  frightened  by  a  stream  of  water  thrown  upon  or  around  them, 
m  by  tbe  escape  of  steam  from  an  enf^ine,  or  by  being  set  npon  by  a  do?  or  the  like. 

It  is  competent  for  a  witne!<s  to  testify  to  his  coneluAion,  when  the  m  titer  to  which  the  tesiimany 
relates  cannot  be  reproduced  or  descril>ed  to  the  Jury  precisely  as  it  appeared  to  the  witness  at  the 
time. 

When  an  obstraction  is  in  tbe  street,  in  plain  view  of  the  driver  of  a  vehicle,  and  his  attention  U  in 
•0  manner  diverted  so  as  to  ezcnse  him  for  not  seeing  the  obstraction,  and  he  drives  against  it  or  into 
It, be  is  clearly  gnilty  of  contributing  proximately  to  any  injury  which  may  result;  aud  it  is  no  dc. 
fense  that  the  driver's  attention  was  taken  up  with  looking  above  the  ground  to  direct  his  team. 

Ap{>eHl  from  Wapello  district  court. 

This  action  was  brought  to  recover  damages  for  an  injury  received  by  the 
^Uiintilt  by  being  thrown  from  a  wagon  in  one  of  the  streets  of  Ottumwa,  tlit' 
accidt^nt  having  been  occasioned,  as  it  is  alleged,  by  reason  of  one  of  the 
wlieels  of  the  wagon  coming  in  contact  with  a  stoue  winch  tlie  city  authoii- 
lies  had  negligently  allowed  to  remain  upon  the  street.  The  pleadings  are  in 
llie  usual  form  of  actions  of  tliis  character,  and  a  trial  to  a  jury  resulted  in  a 
verdict  and  ludgment  for  the  plaintiff.     Defendant  appeals. 

Win.  McNttt  and  W,  D,  TmUile,  for  appellant,  W.  H.  C.  Janqties.  N.  A\ 
Alder,  and  Stiles  ds  teaman,  for  appellee. 

HoTUBOCK,  J.  1.  The  plaintiff  and  her  husba^id.  who  is  a  fanner,  ivside 
h\  the  vicinity  of  Ottumwa.  On  the  morning  of  the  day  the  injuiy  was  re- 
ceivcfd,  they  went  to  Ottumwa,  in  an  ordinary  farm  wagon,  drawn  by  two 
horses,  to  sell  some  potatoes  and  purciiase  some  family  supplies.  After  sell- 
ing the  potatoes,  the  plaintiff  went  to  anotlier  part  of  the  city  on  an  erraiul. 
and  the  husband  drove  the  wagon  down  along  the  edge  of  .lefferso a  street  and 
left  it  standing  there,  awaiting  plaintiff's  return.  When  she  returned  they 
put  some  chairs  which  they  had  purchased  in  the  wagon,  and  the  plaintiff 
seated  herself  upon  one  of  tlie  chains.  Her  husband  took  his  seat  upon  a 
buard  laid  across  the  wagon  box  and  started  the  team.  The  wjigon  had 
moved  but  a  few  feet  when  the  plaintiff  fell  to  the  street,  and  by  reason  of 
tlie  fall  her  arm  was  broken. 

It  vas  claimed  upon  the  trial  that  the  fall  of  the  plaintiff  was  causal  by 
one  of  the  wheels  of  the  wagon  coming  in  contact  with  a  stone  in  the  stit*et 
in  a  violent  aud  sudden  manner,  by  which  the  wagon  careened  or  tipped  to 
one  side.  There  was  a  great  variance  in  the  testimony  of  the  witnesses  lor 
the  plaintiff  as  to  the  size  of  the  stone  and  its  exact  location  in  the  street.  It 
was  claimed,  upon  the  part  of  the  city,  that  there  was  no  stone  in  the  street, 
and  that  the  wagon-wheel  did  not  run  against  a  stone,  but  that  the  accident 
was  caused  by  a  sudden  start  of  the  team  from  fright,  the  wagon  being  partly 
in  the  gutter  at  the  side  of  the  street,  and  not  upon  level  ground,  and  for  the 
further  reason  that  the  plaintiff  was  in  an  unsafe  and  dangerous  position.  l>e- 
ing  seated  in  the  wagon  upon  an  unfastened  chair. 

It  is  by  no  means  clear  from  tlie  evidence  that  there  was  a  stone  in  the 
street,  such  as  is  described  by  the  plaintiff's  witnesses.  The  witnesses  for 
the  defendants,  some  pf  whom  were  in  position  to  know  whereof  they  testi- 
fied, stated  that  no  such  stone  was  in  the  street  at  the  time  of  the  accident. 
Upon  this  question  of  fact  the  court  would  not  have  been  justified  in  inter- 
fering with  a  verdict  for  either  of  the  parties. 
V.15— 17  (na  v) 
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This  being  the  state  of  the  case,  it  was  a  most  material  question  wlieihei 
or  not  tliere  was  any  other  cause  to  which  the  accident  was  properly  attrii'u- 
tahle  than  the  (contact  with  the  stone  on  tlie  stret3t.  Mrs.  E.  Ulrich  was  cjil!'- ' 
as  a  witness  for  the  defendant.  She  testified  that  she  was  sittinj?  at  an  up;- 
window,  in  a  building  near  wliere  the  accident  occurred,  with  nothing  to  ob- 
struct her  view  of  the  wagon  and  the  street  wiiere  it  stood.  She  further  t('>- 
tilied  as  follows:  *' 1  saw  the  woman  coining  across  iVfain  street  from  niir> 
gn>.:cry;  she  had  some  chairs  and  packages  in  her  arms;  she  put  the  chairs 
in  the  wagon  and  got  in;  she  sat  on  a  chair,  back  of  the  seat  in  the  wagon. 
When  tlic  hor.scs  started  to  f^o  off  she  fell  out.  The  horses  started  quick  — kiiil 
of  jimiiwd.  1  thouglit  I  saw  a  man  standing  there  sprinkling  the  street  with 
a  liose:  lie  was  standing  on  the  sidewalk,  at  the  edge  of  the  building,  sprink- 
ling down  tlie  sidewalk  towards  the  alley;  he  was  sprinkling  water  near  the 
team,  all  around  them  ;  lie  commenced  sprinkling  just  a  little  before  the  acci- 
dent happene<.l.  She  fell  out  at  tlie  same  time  the  horses  jumped.  The  horses 
in  starting  gave  a  quick  motion.  She  fell  out  right  over  the  sidewalk.  Some 
packages  slie  had  in  her  arms  fell  out  with  her.     The  chair  did  not  fall  out.'* 

(^iff'sh'ott.  •*  Now  1  would  like  to  have  you  state  what  it  was  that  made  Uie 
horses  jump."  Objected  to  by  the  plaintilT  because  incompetent,  and  it  calls 
tor  a  con(»lnsion  of  the  witness.  The  objection  was  sustained  by  the  court 
and  the  defendant  duly  excepted  to  the  ruling  at  the  time. 

Mrs.  Mc(  Juire,  another  witness,  stated  that  she  was  at  the  window  with  Mrs, 
riilcli,  and  after  describing  the  position  of  the  wagon  and  the  plaintifiTs  posi- 
tion therein,  she  Wcas  aske<l  tliis  question :  **  You  can  describe,  after  she  got  in 
and  sat  down  on  the  (;hair.  how  the  accident  occnrred,as  you  now  remember  it. 
( r  i  V  ♦'  i t  i n  y o u r  o w n  way — after  she  sat  do w n . "  A  u.sioer.  * '  There  was  som e  oiae 
standing  at  those  steps  near  the  door  sprinkling  the  streets  with  the  hose,  an*! 
i)w  water  tlew  over  the  horses  and  around  them,  and  they  got  frightened  anti 
jnnipod."  Objection  was  made  to  '*what  the  witness  said  about  the  horses 
I»cci)iiiing  frightened  because  it  is  incompetent,  being  an  opinion  of  the  wit- 
ncNS.*'  The  objection  was  sustaineii.  We  think  these  rulings  of  the  court 
were  erroneous.  It  is  true  that  the  dividing  line  between  what  is  a  fact  and 
what  is  an  opinion,  is  not  and  cannot  be  very  clearly  define<l;  but  it  surely  i^ 
cnnipetent  for  a  witness  to  state  whether  horses  were  frightened  by  a  stream 
of  water  thrv>wn  ui)on  or  around  them,  or  by  the  escaj)e  of  staim  from  an  en- 
gine, or  by  being  set  upon  by  a  dog  or  the  like. 

Thi^  observation  of  tlie  witness  as  to  cause  and  effect  is  a  fact  which  he 
\n:\\  state  to  the  jury.  Upon  a  question  like  this,  the  discharge  of  the  water 
from  the  hose  and  its  effect  upon  the  horses  appears  to  us  to  be  a  compoun'i 
of  fact  and  opinion.  To  hold  that  it  is  incompetent  would  limit  and  hanif'e 
tlie  introduction  of  evidence  in  a  manner  not  contemplated  by  any  rule  of  law 
of  which  we  have  any  knowledge.  If  it  be  the  law  that  a  witness,  not  an  ev- 
nert,  may  not,  under  any  circumstances,  give  an  opinion,  the  statement  <»t' 
these  witnesses  that  tlie  horses  were  frightened  would  not  be  admissible.  Bur 
the  nde  is  not  thus  to  be  applied.  It  is  competent  for  a  witness  to  teslity 
to  hi*i  conclusion  when  the  matter  to  which  the  testimony  relates  cannot  be 
reproduced  or  described  to  the  jury  precisely  as  it  ap{)eared  to  the  witness  at 
tlie  time.  It  appears  to  us  that  the  subject-matter  —the  alleged  fright  of  th- 
Ivu'ses,  in  this  <»ase— was  of  the  character  jnst  described.  A  witness  may  se»- 
a  team  frightened  and  rafiy  state  the  fact  that  water  wtis  thrown  from  a  ho>t' 
up<Mi  or  near  the  team,  and  he  may  de-scribe  how  and  when  it  was  thmwu, 
and  yet  he  cannot  put  the  jury  in  his  phu;e  in  regard  to  tlie  facts  without 
stating  his  conclusion  as  to  the  effect  of  the  throwing  pf  the  water. 

A  witness  may  state  his  opinion  in  regard  to  sounds,  -their  character,  fro:;} 
what  they  proceed,  and  the  direction  from  which  they  seem  to  come.  (»N^'  - 
v.  Sh tinhorn,  4t)  X.  II.  407;)  the  correspondence  between  boot  and  foot  pviul-, 
{f'nm.  V.  Popf/,  10:]  Mass.  440;)  and  it  is  competent  for  a  witness  not  an  ex- 
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pert  to  testify  to  the  condition  of  hecalth  of  a  person,  and  that  he  is  ill  or  dis- 
.ii»ietl,or  has  a  fever,  or  is  destitute,  (Barker  v.  CoU/nan,  'Mj  Ala.  221 ;  Wilkin- 
^"//  V.  yiosely,  30  Ala.  562.)  A  Witness  may  give  liis  judgment  whether  a 
person  was  intoxicated  at  a  given  time.  People  v.  Eastiooody  14  N.  Y. 
^•■>2;  HtaU  V.  Hitxford,  47  Iowa,  16. 

2.  The  plaintiff  and  her  husband  both  testified  that  the  horses  were  old 
.»iul  geutle,  and  they  were  not  at  all  frightened.  It  is  pretty  clearly  e.stal>- 
M\iHi  by  the  evidence  that  if  there  was  a  stone  in  the  street  it  was  in  plain 
view  of  the  husband  of  the  plaintiff  when  he  took  his  seat  in  the  wagon  and 
Niarted  the  horses.  The  court  dii^  not  directly  charge  the  jury  that  if  the 
stone  was  in  full  view  of  the  plaintiff's  husband  he  should  have  seen  and 
..voided  it.  The  charge  directs  the  jury  that  the  driver  was  chargeable  with 
'  nlinary  care  and  prudence  in  driving  the  team.  It  was  not  claimed  that 
ilie  husband's  attention  was  in  any  manner  diverted  from  properly  driving 
'lie  team  after  he  took  his  seat  in  the  wagon.  The  accident  happened  in 
liiond  daylight.  Xow,  if  the  stone  was  in  full  view  of  the  husband  when  he 
Parted  the  team,  it  wiis  his  plain  duty  to  have  seen  and  avoided  it.  The  de- 
londant  requested  the  court  to  instruct  the  jury  that  "  it  was  tlie  duty  of 
ihe  plaintiff's  husband  to  use  care  in  driving,  and  to  look  where  he  was  driving, 
.uid  to  avoid  all  obstacles  which  were  dangerous  in  their  character,  and  whicli 
*vere  plainly  visible  and  not  obscure<l,  and  if  he  failed  to  do  so,  and  the  plain- 
'iflwas  thereby  injured,  then  she  cannot  recover." 

This  instruction  was  refused.  We  think  this  or  some  other  explicit  in- 
fraction applicable  to  this  view  of  the  facts  of  the  case  should  have  been 
ifiven.  Where  an  obstruction  is  in  the  street  in  plain  view  of  the  driver  of  a 
•  ehicle,  and  his  attention  is  in  no  manner  diverted  so  as  to  excuse  him  for  not 
seeing  the  obstruction,  and  he  drives  against  it  or  into  it,  he  is  clearly  guilty 
of  contributing  proximately  to  any  injury  which  may  result.  Tuffrtf  v.  iStutt 
^:enter,  11  N.  W.  Rep.  11.  "it  is  no  answer  to  this  ineasure  of  diligence  and 
•-vire  to  argue  that  the  driver's  attention  was  taken  up  with  looking  above  the 
KToand  to  direct  his  team.  Human  vision  is  not  so  narrow  that  the  driver 
*>f  a  team  may  not  take  in  the  whole  of  his  surroundings,  including  the  team 
and  every  obstruction  which  may  be  in  the  line  of  the  wheels  of  his  vehicle. 

In  our  opinion  the  jury  should  have  been  expressly  instructed  that  if,  when 
the  team  was  started  by  the  driver,  the  stone  (if  there  was  one)  was  in  plain 
view,  and  there  was  nothing  to  divert  his  attention  from  seeing  it,  that  it  was 
Ilia  duty  to  have  seen  and  avoided  it,  and,  if  he  did  not  do  so,  the  plaintitt 
could  not  recover.    Reversed. 


Yan  Sandt  V,  Cramer,  Adm'r,  etc. 
Filed  March  20,  1883. 

PUiiitiif,1n  an  aetlon  to  recover  for  Mrvices  rendered  a  deceased  person,  cannot,  by  his  own  te>*tu 
Biony,  show  that  payment  for  each  services  was  never  made,  as  this  is  a  personal  transjiction  with  \\\^ 
licceased,  within  the  meanini^  of  section  3639  of  the  Code. 

FlaintilTs  declarations  alone  in  such  case  wonid  not  tend  to  establish  a  contract  with  the  deroasptl, 
«xpreas  or  Implied,  and  an  oflbr  on  bis  part  to  show  declarations  abont  tlie  time  he  be<;an  to  hmm]*!- 
ite  services  for  which  he  claims,  to  the  effect  that  he  intended  to  charge  therefor,  wjis  properly  iv- 
jpcted. 

In  the  absence  of  an  express  promise  by  a  mother-in.law,  living  In  the  family  of  a  son-iii-lnw.  to 
pay  for  board  and  medical  attention  furnished  lo  her  by  the  son-in-law,  there  Is  no  liability  on  i  .t 
part  to  pay  for  the  same,  and  a  subsequent  promise  to  pay  for  such  services  is  without  con.HideiMtion 
and  not  binding^ 

The  evidence  in  this  case  shows  that  there  was  an  express  contract  to  pny  for  the  servicer.  an<i  t!u» 
T»»nlkt  of  the  jury  shonld  be  set  nside  and  a  new  trial  ordered. 

An  abstract  that  contains  no  ntntement  that  it  contains  all  tlie  evidence,  althougli  a  copy  c»r  ihe  w- 
)'*rter's  certificate  i*  printed,  cannot  be  recorded  as  pre-^enllng  all  the  evidence. 
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When  a  defendaat  files  an  amended  abstract,  setting  oat  certain  evidence  alleged  to  be  cmittait 
from  the  oricinal  abstract,  without  any  stateoient  or  chiim  thut  the  two  abstractii  togetlier  do  nut 
present  all  tbe  evidence,  he  cannot  orge  that  all  the  evidence  is  not  before  the  court. 

Appeal  from  Page  circuit  court. 

Plaintiff  filed  a  claim  against  the  estate  of  PoUj  Heald,  of  which  defendant 
is  administrator,  for  $2,416,  on  account  of  board,  nursinff,  and  medical  treat- 
ment to  the  intestate  from  January  1,  1868,  to  October  25,  1879.  The  claim 
was  admitted  by  the  administrator's  indorsement  thereon.  But  it  was  con- 
tested and  came  up  for  adjudication  by  the  circuit  court,  sitting  as  a  court  of 
probate.  The  issues  of  fact  were  submitted  to  a  jury,  who  found  specially 
that  plaintiff  is  entitled  to  $100  for  support  of  the  intestate  during  the  last 
four  weeks  of  her  life,  under  an  agreement  between  her  and  plaintiff.  The 
claim  was  allowed  by  the  court  for  the  amount  specified  in  the  special  tiuil- 
ings  of  the  jury.     The  plaintiff  appeals. 

Hepbiu-n  rf?  Thummd,  for  appellant.  W,  W.  Morsman  and  iV.  B.  Moon, 
for  a|5pellee. 

Beck.  J.  1.  The  evidence  shows  that  the  intestate  was  the  mother  of  plain- 
tiff's wife,  and  for  many  years,  and  up  to  her  death,  at  the  age  of  90,  she 
lived  in  the  family  of  plaintiff  and  received  all  proper  care  and  attention  for 
a  person  of  her  age  and  infirm  healtli.  Plaintiff  is  a  physician  and  treateil 
the  intestate  during  illness,  which  was  frequent.  The  defense  to  the  claim  is 
that  the  intestate  was  a  member  of  plaintiff's  family  and  all  his  services  were 
rendered  as  sucli.  Plaintiff  relies  upon  an  jigreenient  and  understanding  be- 
tween himself  and  the  intestate  that  he  should  receive  compensation  for  the 
services  charged  in  tiis  claim.  There  is  no  denial  of  the  services  which  aif 
the  foundation  of  plaintiff's  claim,  nor  dispute  as- to  their  value. 

2.  The  plaintiff  proposed  to  prove  by  his  own  testimony  that  he  had  never 
received  payment  for  the  services  rendered  by  him.  The  evidence  was  re- 
jected on  the  ground  that  plaintiff,  under  the  statute,  is  not  competent  lo 
testify  to  the  fact.  We  think  the  ruling  correct  regarding  the  fact  of  payment 
as  in  issue  in  the  case.  Tlie  payment  was  a  personal  transaction  between 
the  plaintiff  and  the  intestate,  which,  under  Code,  §  3639,  cannot  be  shown  by 
plaintiff's  own  testimony.  But  tiiere  does  not  appear  to  have  been  any  issue 
in  the  case  involving  payment  to  plaintiff,  nor  did  defendant  offer  aiiy  evi- 
dence tending  to  show  payment.  In  order  to  establish  his  claim  the  plaintiiT 
was  not  required  to  prove  that  it  had  not  been  paid.  He,  therefore,  could 
not  have  been  prejudiced  by  excluding  the  evidence  offered. 

3.  The  plaintiff  offered  evidence  proposing  to  show  his  declaration  about 
the  time  he  began  to  render  the  services  for  which  he  claims,  to  the  effect 
that  he  intended  to  charge  the  intest^ite  for  them.  This  evidence  was  proj*- 
erly  excluded,  on  ttie  ground  that  plaintiff's  declarations  alone  would  not  tend 
to  establish  a  contract  with  the  intestate,  express  or  implied. 

4.  An  instruction  to  the  jury  in  the  following  language  is  made  the  ground 
of  an  objection  by  the  plaintiff:  *'If  you  find  from  the  evidence  that  the  de- 
ceased was  the  mother  of  plaintiff's  wife,  and  that  the  plaintiff  furnished  and 
provided  support  for  deceased  as  one  of  his  own  family  during  the  period 
claimed  in  the  statement  of  plaintiff's  claim,  and  that  such  support  was^ 
provided  without  any  agreement  or  mutual  understanding  between  plaintiff 
and  deceased  that  the  same  should  be  paid  for  until  within  a  few  weeks  prior 
to  the  death  of  deceased,  and  that  then  plaintiff  told  deceased  that  he  should 
charge  her  a  certain  sum  per  week,  beginning  with  the  early  part  of  the  year 
1868,  and  that  the  deceased  then  promised  to  pay  therefor,  such  promise  would 
be  void  for  want  of  consideration,  except  as  to  such  services  and  support  a* 
were  provided  after  such  promise;  and  the  plaintiff  cannot  recover  for  the 
services  and  support  provided  before  such  promise.  But  if  you  find  that  there 
existed  a  prior  understanding  between  the  parties  that  one  should  receive 
compensation  and  the  other  pay  for  support,  then  the  subsequent  statement 
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or  understanding  as  to  the  amount  to  be  charged  from  a  particular  time  would 
not  preclude  the  right  to  recover  upon  a  former  understanding  between  tlie 
parties."  In  our  opinion  the  instruction  is  correct.  If  the  intestate  was  a 
member  of  plaintiffs  family  he  was  bound,  under  the  relation  existing  between 
them,  to  render  the  services  in  question,  and  he  had  at  no  time  a  claim  against 
her  for  compensation.  A  subsequent  promise  to  pay  for  them  would,  there- 
fore, be  without  consideration.  It  would  be  a  promise  to  pay  for  servicer 
which  plaintiff,  under  the  relation  existing  between  them,  owed  the  intestate. 

5.  The  testimony  of  four  witnesses  establishes,  in  our  opinion,  that  the  serv- 
ices were  rendered  by  plaintiff  under  an  agreement  with  the  intestate  for 
payment,  and  that  she  was  not  receiving  these  services  as  a  member  of  plain- 
tiff's family.  This  testimony  consists  of  declarations  and  statements  madti 
by  the  intestate  at  various  times  from  1869  to  about  the  time  of  her  death. 
In  the  absence  of  conflicting  testimony  no  other  conclusion  can  be  readied  than 
that  intestate  bound  herself,  before  the  services  were  rendered,  to  pay  for  thein, 
and  that  she  was  not  merely  a  member  of  plaintiff's  family.  We  are  unal>ie 
to  find  in  the  record  any  conflicting  evidence  upon  this  point.  Counsel  for 
<lefendant  point  us  to  evidence  which  they  claim  should  be  so  regarded.  It 
is,  in  effect,  that  plaintiff  attended  to  intestate's  business  affairs  while  she 
was  an  inmate  of  his  house ;  handled  her  money,  and  borrowed  money  of  her, 
for  which  he  gave  his  note,  and  afterwards  made  payments  thereon.  I  Jut 
these  facts  are  not  inconsistent  with  the  contract  between  the  parties,  whicli, 
we  infer,  provided  for  payment  to  plaintiff  at  the  death  of  the  intestatt*. 
They  rather  show  fair  dealings  on  the  part  of  plaintiff.  They  are  not  to  any 
<*xt€nt  in  conflict  with  the  evid^nce  establishing  plaintiff's  claim.  All  that 
can  be  said  of  them  is  that  they  raise  a  question  as  to  the  probability  of  the 
existence  of  the  contract.  But  they  are  more  than  balanced  by  the  fact  that 
the  intestate  had  means  amply  suflicient  to  provide  for  her  support,  and  there- 
fore it  is  not  probable  that  she  would  be  willing  to  accept,  or  the  plaintiff 
would  be  willing  to  render,  services  in  question  without  an  agreement  for 
compensation.  We  reach  the  conclusion  that  the  evidence,  without  conflict, 
wtablishes  a  contract  between  the  parties.  The  circuit  court  upon  this 
ground  should  have  set  the  verdict  aside,  and  granted  a  new  trial. 

6.  Counsel  for  defendant  insist  that  the  abstract  fails  to  show  that  it  con- 
tains all  the  evidence  in  the  case.  We  think  it  does  not.  It  contains  no 
statement  to  the  effect  that  all  the  evidence  is  set  out  therein.  A  copy  of  the 
reporter's  certificate  is  printed,  but  the  abstract  contains  no  averment  that  all 
the  evidence  certified  by  the  reporter  is  found  therein.  We  have  held  more 
than  once  that  an  abstract  in  this  form  cannot  be  regarded  as  presenting  all 
the  evidence. 

7.  But  defendant  filed  an  amended  abstract  setting  out  certain  evidence  al- 
leged to  be  omitted  from  the  original  abstract,  without  a  statement  or  claiiii 
that  the  two  abstracts  together  do  not  present  all  the  evidence.  lie  cannot 
now  urge  that  all  the  evidence  is  not  before  us.  See  Starr  v.  City  of  Burlimj- 
^on,  45  Iowa,  67 ;  Cross  v.  B.  d:  S,  W.  Ry,  Co.  51  Iowa,  683 ;  [S.  C.  6  N.  W.  Rep. 
'>?^3;1  WelU  V.  B.,  C.  R,  &  N.  Ry.  Co,  55  Iowa,  520;  [S,  C,  9  N.  W.  Rep.  364.] 

The  case  is  unlike  Hall  v.  Harris,  13  N.  AV.  Rep.  665,  wherein  we  held  that 
an  "amended  abstract  to  correct  a  specified  error  in  the  original  abstract,  and 
expressly  declaring  that,  with  the  amendment,  all  the  evidence  is  not  pre- 
sented by  the  two  abstracts,  will  not  be  held  to  admit  that  all  the  evidence  is 
presented  by  the  abstract  and  amended  abstract."  As  defendant's  amended 
abstract  fails  to  make  the  statement  here  indicated,  it  will  not  be  understood 
to  supply  all  the  evidence  not  found  in  the  original  abstract. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  is  remanded  for 
*  new  trial.    Reversed. 
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Mattox  and  others  v.  Patterson. 
Filed  March  20,  1883. 

The  testimony  of  a  mother  that  she  had  never  received  certain  Items  of  cash  that  the  regular  entries 
Sn  a  gnard1an*8  book  of  original  entries  showed  had  been  paid  to  her  in  behalf  of  her  children,  when 
no  memoranda  have  been  kept  by  her  of  the  payment  made,  and  she  testifies  from  memory  six  years 
after  ttie  date  of  the  alleged  payments,  is  not  sufficient  to  contradict  snch  entries. 

When  a  gnardlan  collects  enough  to  meet  the  personal  wants  of  his  wards,  he  should  not  be  chari^ 
^ith  a  dereliction  of  duty  in  simply  allowing  a  pension  to  accumulate  in  the  hands  of  the  government 
to  ihc  extent  of  $300,  although  owing  to  the  detith  of  one  of  his  wards,  under  action  4713,  U.  &  Bev. 
St.,  the  balance  due  sach  ward  cannot  be  collected  by  the  es^tate. 

ITpon  an  examination  of  this  case,  except  in  regard  to  one  item  in  the  guardian's  account  of  $10,  the 
judgment  of  the  court  below  shall  be  affirmed. 

Appeal  from  Des  Moines  circuit  court. 

Tlie  plaintiffs  appeal  from  the  judgment  of  the  Des  Moines  circuit  court,  ap- 
proving the  report  of  John  Patterson  as  guardian.  The  facts  are  stated  in  the 
opinion. 

P,  Henry  Smyth  <fe  Son,  for  appellants.     Geo,  H,  Lane,  for  appellee. 

Day,  C.  J.  On  the  fifth  day  of  February,  1874,  John  Patterson,  the  appel- 
lee, was  duly  appointed  guardian  of  the  estate  of  Mary  E.,  James  William,  and 
Sarah  T.  J.,  minor  heirs  of  Tobias  Mattox,  deceased,  who  was  a  private  in  the 
volunteer  service  of  the  United  States.  The  mother  of  said  minors  haviu* 
intermarried  with  one  Christopher  Phillips,  the  said  guardian  procured  an  al- 
lowance of  a  pension  to  said  minors,  jointly,  at  the  rate  of  eight  dollars  per 
month,  and  to  each  separately  at  the  rate  of  two  dollars  per  month,  from  the 
thirtieth  day  of  July,  18t)9,  until  each  should  attain  the  age  of  16  years,— the 
pension  of  Mary  E.  expiring  on  April  lJ5, 1874;  that  of  James  W.,  January  V.K 
1876;  and  that  of  Sarah  T.  J.,  January  11, 1880.  The  pension  of  Sarah  T.  J. 
eeased  by  her  death  on  February  5, 1878,  when  she  was  about  14  years  of  age. 
On  the  twentieth  day  of  November,  1879,  the  guardian  filed  his  report,  show- 
ing that  he  had  collected  from  United  States  pension  for  said  minors  from 
J  lily  30,  1869,  to  March  4,  1875,  8918.65,  of  which  there  should  be  distributed 
to  Mary  E.  Mattox,  8263.98 ;  to  James  W.  Mattox,  8327.32;  and  to  Sarah  T.  .1. 
Mattox,  8327.32.  In  this  report  the  guardian  charged  the  heirs  jointly  with 
888.37,  and  charged  to  Mary  E.  Mattox  896;  to  James  W.  Mattox,  893.25;  an.l 
to  Sarah  T.  J.  Mattox,  8107.95. 

The  report  suggested  the  death  of  Sarah  T.  J.  Mattox,  and  asked  the  court 
to  direct  to  whom  the  balance  due  her  should  be  paid.  The  guardian  did  not 
charge  himself  with  interest,  nor  credit  himself  with  compensation,  but  askftl 
that  an  allowance  be  made  for  compensation,  if  he  was  requiretl  to  pay  inter- 
est. At  the  time  of  this  report  Mary  Mattox  was  of  legal  age.  Mary  E.  Mat- 
tox, James  William  Mattox,  by  his  guardian,  duly  appointed  in  the  state  of 
Missouri,  the  pliice  of  his  domicile,  and  Nancy  Phillips,  mother  and  heir  at 
law  of  Sarah  T.  J.  Mattox,  deceased,  appeared  and  filed  exceptions  to  the  guard- 
ian's report.  The  court  overruled  all  of  the  exceptions  but  that  to  the  hill 
of  Dr.  Scarff  for  820,  one-half  of  which  the  court  disallowed.  The  court 
thereupon  ordered  the  defendant  to  make  partial  distribution  of  the  assets  as 
follows:  To  Mary  E.  Mattox,  8117.32;  to  William  Barton,  guardian  of  James 
William  Mattox,  8183.41 ;  and  to  Mary  E.  Mattox,  William  Barton,  gnanliaiit 
and  Nancy  Phillips,  heirs  of  Sarah  T.  J.  Mattox,  in  equal  parts,  8168.71. 

1.  The  plaintiffs  complain  of  the  allowance  of  five  small  items  of  cash 
c)|iimed  to  have  been  paid  to  Mrs.  Phillips,  the  mother  of  the  minors,  on  their 
behalf,  during  the  years  1874  and  1875,  amounting  to  821.75.  Mrs.  Phillips 
testifies  that  she  never  received  these  sums.  It  appears,  however,  that  she 
kept  no  written  memorandum  of  what  was  paid  her,  and  that  she  canin^t 
write.  She  was  testifying  simply  from  memory,  six  years  after  the  transac- 
tions referred  to  were  said  to  have  occurred.    The  defendant  introducetl  lii* 
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liO«»k  of  original  entries  showing  tlie  entry  of  the  items  now  claimed.  "We 
think  the  court  did  not  err  in  allowing  the  defendant  these  items. 

2.  The  plaint  iflPs  complain  of  the  allowance  of  847  for  cash  paid  for  the  pro- 
Yjsions  of  the  family  from  June,  1874,  to  1877.  The  mother  of  the  defendant's 
wards  and  their  step-father,  ('hristopher  Phillips,  were  poor  persons.  The 
family  was  dependent  mainly  upon  the  labor  of  the  minors  and  their  ste|>- 
fatlier  for  support.  During  the  years  1874,  1875,  1H76,  and  1877,  Christopher 
Phillips  worked  for  the  defendant,  and  he  furnished  the  family  provisions.  Dur- 
ing this  time  Christopher  Phillips  was  frequently  sick,  and  hence  ran  behind 
in  his  account  to  the  amount  of  $47,  which  amount  the  defendant  char<(eil  to 
the  fund  in  his  hands.  The  amount  is  certainly  a  verj'  small  sum  for  the  pro- 
vision of  the  wards  for  three  years,  and  we  do  not  see  that  any  reiisonable  ob- 
jef  lion  to  the  allowance  of  it  can  be  made. 

:>.  The  defendant  charged  Mary  K.  Alattox  with  $10  cash,  paid  in  May, 
1876.  The  only  proof  of  this  item  is  a  letter  of  one  C.  M.  Gordon,  addressed 
Uj  defendant,  furnishing  a  statement  of  the  sums  which,  he  says,  Mary  said 
she  had  received.  This  letter  was  mere  hearsay,  and  clearly  inadmissible  to 
establish  the  fact  of  payment.  The  defendant  testities  that  he  has  no  charge 
on  his  book  of  810  paid  to  Mary  in  May,  and  that  he  has  no  recollection  of  it. 
This  item  should  not  have  been  allowed. 

4,  The  report  of  the  guardian  shows  that  he  had  collected  the  pension  to 
March 4,  lb75.  James  W.  Mattox  attained  the  age  of  10  on  January  iv),  1^7(1. 
and  is  hence  entitled  to  the  further  sum  of  $03.  It  is  insisted  that  th<*  de- 
fendant should  be  charged  with  this  sum.  It  a]>peai's  that  William  Hartoii 
has  been  appointed  the  guardian  of  James  W.  Mattox  at  his  i)lace  of  domicile. 
If  he  has  not  already  collected  the  arrears  of  {>ension,  he  can  still  do  so.  We 
do  not  think  that  the  defendant  should  be  required  to  pay  the  amount,  \\\\\\ 
leave  the  way  still  open  to  James  W.  Mattox  to  collect  it  again  from  the  go\- 
ernuient. 

').  At  the  time  of  the  death  of  Sarah  T.  J.  Mattox  she  was  entitled  to  the  sum 
of  ."i^lOS.  It  is  claimed  that  the  accrued  pension,  under  the  provisions  of  sec- 
tion 4718,  Revised  Statutes  of  the  United  States,  cannot  be  collecte<l  by  her 
estate,  and  that  hence  the  defendant  should  l^  held  responsible  for  this  sum. 
Inasmuch,  however,  as  the  defendant  collected  enough  to  meet  the  personal 
wants  of  his  wards,  we  think  he  caunot  )je  charged  with  any  dereliction  of 
•luty  in  simply  allowing  the  f  nnd  to  accumulate  in  the  hands  of  the  govern- 
ment to  the  extent  of  $:300.  If  the  heirs  of  the  deceased  cannot  collect  the 
arrearages,  it  results  from  the  peculiar  provisions  of  the  pension  hiw,  and  not 
from  any  failure  of  the  defendant  to  exercise  pro{>er  vigilance  in  the  discharge 
of  the  duties  incumbent  upon  him. 

6.  The  court  below  allowed  the  defendant  no  compensation,  and  charged  him 
no  interest  on  the  balance  in  his  hands,  which  was  $409.44.  In  view  of  the 
Fmailness  of  the  amount  in  the  defendant's  hands,  we  cannot  say  that  the 
court  erred  in  allowing  him  the  interest  on  it  as  compensation  for  his  serv- 
ices. 

The  judgment  of  the  court  will  be  so  far  modified  as  to  disallow  a  charge  of 
$10  to  Mary  E.  Mattox.  In  all  other  respects  the  judgment  is  allirmeil.  The 
defendant  will  pay  one-third  the  costs  of  this  appeal,  and  the  remaining  costs 
vill  be  taxed  to  James  William  Mattox  and  Nancy  Phillips.  ModiQeil  and 
^rmed. 
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HuiSKAMP  and  011)61*8  v.  Albert  and  others. 
Filed  March  20,  1883. 

Where  an  nssignmeot  for  the  benefit  of  creditors  is  made,  or  a  receiyer  appointed  by  the  eoart  te 
convert  personal  property  into  money  and  distribute  the  same  among  creditors  according  to  the 
priority  of  their  claims,  it  is  the  daty  of  such  assignee  or  receiver  to  first  pay  and  satisfy  in  fall  all 
N.sf>e»sments  or  taxes  levied  ander  the  laws  of  the  state,  (chapter  14,  Laws  1876;)  and  no  notice  of  sack 
asi<essment  or  tax,  or  demand  of  payment  thereof,  is  required  to  be  given  to  such  assignee  or  receiver. 
(Co(i.%  s  ar>7.) 

Appeal  from  Lee  circuit  court. 

The  plalntiifs  brought  this  action  in  attachment  against  the  defendant  Al- 
bert and  caused  the  attachment  to  be  levied  upon  a  stock  of  goods.  On  the 
next  day  W.  H.  Dunlap  brought  a  similar  action,  and  the  attachment  was 
levied  on  the  same  stock  of  goods,  and  he  now  intervenes  herein.  On  the 
same  day  on  which  Dunlap  levied  upon  the  goods,  but  after  such  levy,  Albert 
made  a  general  assignment  for  the  beneMt  of  his  creditors  to  James  Braid- 
wood,  who  intervenes  herein.  Lee  county  also  intervenes,  and  sets  up  a  claim 
foi-  state  and  county  taxes  against  Albert.  E.  F.  Brownell  also  intervenes, 
claiming  to  be  the  owner  of  a  chattel  mortgage  upon  the  goods,  which  is 
(Claimed  to  be  prior  to  the  attachments.  The  plaintiffs  applied  for  a  receiver 
to  take  possession  of  the  goods  and  convert  the  same  into  money,  and  to  hoM 
it  subject  to  the  order  of  the  court.  The  court  appointed  the  assignee,  James 
Braidwood,  as  sucli  receiver,  As  receiver,  Braidwood  sold  the  goods,  and  the 
court  made  an  order  for  the  distribution  of  the  proceeds.  It  ordered,  amontj 
other  things,  that  Braidwood,  in  his  capacity  of  receiver,  pay  the  claim  of  Lee 
county  for  state  and  county  taxes.  Braidwood,  in  his  capacity  of  assignee, 
excepted  to  such  order,  and  appeals. 

/.  F.  Smit?i  and  W,  J.  Roberts,  for  ap[)ellant.    R,  M.  Marshall^  for  appellee. 

Sekveiw,  J.  The  appellant  insists  the  court  erred  in  directing  the  pay- 
ment of  the  state  and  county  taxes.  His  contention  is  that  as  the  taxes  ac- 
crued on  personal  property,  and  no  levy  had  been  made  on  the  goods  by  the 
treasurer,  the  taxes  wei^  not  liens,  and  that  the  court  could  only  direct  the 
I)ayment  of  liens  in  the  order  of  priority.  The  appellant  further  contends 
that  the  taxes  could  only  properly.be  paid  by  him  as  assignee,  and  not  even  by 
him  in  that  capacity  unless  the  claim  was  filed  within  three  months,  like  other 
chiims. 

It  is  provided  by  statute  •*  that,  in  all  assignments  of  property  for  the  ben- 
efit of  creditors,  *  *  *  assessments  or  taxes  levied  under  the  laws  of  this 
state  *  *  *  shall  be  entitled  to  priority  or  preference,  and  be  first  paid  ii 
tail."    (Miapter  14,  Laws  1876,  (Miller's  Code,  p.  571.) 

Counsel  for  appellee  concedes  the  taxes  were  not  liens  upon  the  goods  in 
the  hands  of  the  assignee.  Whether  this  concession  under  the  statute  shouW 
have  been  made  is  regarded  as  somewhat  doubtful.  We  do  not  deem  it 
nece.ssary  to  determine  whether  this  is  so  or  not. 

When  the  assignment  was  made,  the  goods  in  the  hands  of  the  assignee  1d«- 
eame  charged  with  the  payment  of  the  taxes.  It  was  the  duty  of  the  as- 
signee, to  the  extent  of  the  property  which  came  into  his  hands,  to  devote  the 
same  to  the  payment  of  the  taxes,  subject,  possibly,  to  the  payment  of  the  ex- 
XHjnses  of  executing  the  trust.  The  taxes  must  "  first  be  paid  in  full."  This 
duty  is  charged  on  the  ai^ignee,  and  he  is  regarded  as  the  owner  of  the  prop- 
erty, in  so  far  as  paying  the  taxes  is  concerned.  No  claim  for  the  taxes  is  re- 
fjuired  to  be  filed  with  the  assignee,  nor  is  any  demand  for  taxes  required  to 
be  made  of  the  person  who  is  bound  to  pay  the  same;  but  it  is  the  duty  of 
every  person  to  attend  at  the  office  of  the  treasurer  and  pay  the  taxes  assessed 
against  him.  Code,  §  857.  The  assignee  must,  at  his  peril,  inquire  whether 
the  pi'operty  or  fniid  in  his  hands  is  liable  for  assessments  or  levies*  of  tuxe^. 
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There  is  no  hardship  in  this,  hecause  all  such  matters  are  of  record  in  the 
« ounty  where  made. 

The  only  contest  as  to  the  fund  in  question  is  between  the  county  and  the 
aiisignHe.  If  not  paid  to  the  former,  it  must  be  to  the  latter.  The  fund  was 
liable  in  the  hands  of  the  assignee  to  the  county.  There  was  not,  therefore, 
prejudicial  error  in  ordering  the  receiver  to  pay  the  taxes.  It  is  not  claimed 
when  this  is  done  the  assignee  will  not  have  sufiicient  funds  to  pay  the  ex- 
penses of  the  trust    Affirmed. 


Case  v.  Dwire  and  others. 
Filed  March  21,  1883. 

AeonTCfftnce  ofland  to  one  "to  have  and  to  hold  unto  her  as  her  own  and  lndefea«(ible  estate,  t« 
'downed,  eontrolled,  managed,  and,  11  desired,  sold  and  conveyed  by  her,  or  those  who  may  act  for 
)«r  IS  ber  legal  repreaentatives  or  gaardians,  dnrlns:  her  life-time."  with  and  apon  the  express  con- 
iition  that  '*frbatever  pari  or  parcel  of  said  premises  that  may  be  owned  or  held  by  her  at  the  time 
ofber  decease,  or  of  which  she  may  die  seized,  or  in  itrbich  she  at  that  time  may  have  any  right,  title, 
oriDterest.  shall  revert  to,  vest  In,  aud  again  become  the  absoiate  and  Indefea&ible  property  of  the 
cnotor,  or  in  case  of  his  death  to  hi<i  lawful  lielrs,  to  the  absolate  exclasion  and  inhibitfon  of  all  other 
I'erMns  or  heirs,"  vests  an  absolute  fee-simple  estate  In  ihe  grantee,  and  the  condition  annexed  is  re 
.  osoant  tltereto  and  void. 

RoTHRocK  and  Sejzvehs,  J  J.,  dissenting. 

Appeal  from  Scott  circuit  court. 

Action  to  quiet  the  title  in  plaintiff  to  an  undivided  moiety  of  a  lot  in  the 
'  ity  of  Daven|)ort.  A  demurrer  to  plaintiffs  petition  was  sustained,  and  a 
<iecree  dismissing  it  was  entered,  from  which  she  appeals. 

W,  K.  White,  for  appellant.     Bills  &  Block,  for  appellees. 

Beck,  J.  1.  The  petition  shows  that  plaintiff  is  an  heir  of  Delaney  D.  Case, 
«leceased,to  whom  Julius  Burwell  conveyed  the  property  in  question  by  a  deed, 
ihe  material  parts  of  which  are  in  the  following  language;  •'  Know  all  men 
^0'  these  presents,  that  1,  Julius  11.  Burwell,  *  *  *  for  and  in  consider- 
ation of  natural  love  and  affection  for  Delaney  D.  Case,  *  *  *  and  the 
further  sum  of  one  dollar  to  me  in  hand  paid,  have  sold,  and  by  these  pres- 
<'nts  do  grant,  demise,  and  convey,  unto  her,  the  said  Delaney  D.  Case,  the 
following  described  premises,  to-wit,  [describing  the  lot,]  *  *  *  to  have 
ind  to  hold  the  same  unto  her,  the  said  Delaney  D.  Case,  as  her  own  and  in- 
defeasible estate,  to  be  owned,  controlled,  managed,  aud,  if  desired,  sold  and 
<onveyed,  by  her,  or  those  who  may  act  for  her  as  her  legal  representatives  or 
guardians,  during  her  life-time.  This  conveyance,  however,  is  made  and  ac- 
*^*ptetl  upon  the  following  express  terms  and  conditions;  that  is  to  say,  what- 
♦-ver  part  or  parcel  of  said  premises  that  may  be  owned  or  held  by  the  said 
I'elaney  D.  Case  at  the  time  of  her  decease,  or  of  which  she  may  die  seized, 
or  in  which  she  at  that  time  may  have  any  right,  title,  or  interest,  shall  revert 
10,  vest  in,  and  again  become  the  absolute  and  indefeasible  property  of  the 
grantor,  *  *  *  or,  in  case  of  his  death,  to  Ins  lawful  heirs,  to  the  absolute 
exclusion  and  inhibition  of  all  other  persons  or  heirs." 

It  is  alleged  that  the  grantee  in  the  deed,  Delaney  D.  Case,  during  her  life- 
time, made  no  disposition  of  the  lot;  that  she  died  May  11,  1871,  leaving,  as 
her  sole  heirs,  the  grantor  in  the  deed,  Julius  Burwell,  and  plaintiff;  and  that 
the  property  has  not  l)een  sold  to  pay  debts  lagainst  her  estate.  The  plaintiff 
f'laims  that  the  fee-simple  title  absolute  w^as  vested  in  Mrs.  Case  by  this  deed, 
Hnd  that  the  condition  reserving  a  reversion  to  the  grantor  is  inconsistent 
with  the  deed  and  repugnant  tliereto,  and  is  therefore  void.  It  is  sh^iwn  that 
tlie  grantor.  Julius  Burwell.  claims  an  interest  in  the  lot  adverse  to  plaintiff's 
title.  A  demurrer  to  plaintiff's  i)etition  was  sustained,  and,  plaintiff  failing  to 
^Irther  pleiul,  a  decree  was  entered  dismissing  her  bill. 
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2.  Tlie  deed  conveys  the  real  estate  to  Mra.  Case  in  fee-simple  absohut*. 
T]ie  condition,  however,  is  to  the  effect  that  whatever  part  of  the  premises 
•1  which  she  may  die  seized,  or  in  which  she  may  at  the  time  of  her  death 
retain  an  interest,  *'  shall  revert  to,  rest  [vest]  in,  and  again  become  the  abso- 
lute and  indefeasible  property  of  the  grantor."  The  language  of  the  condi- 
tion no  less  plainly  and  conclusively  shows  the  purpose  of  conveying  the  fee- 
simple  title  absolute,  than  the  granting  and  hahendtim  parts  of  the  deed.  I; 
ex])re.sses  the  thought  that  the  gi*antee  acquired  the  absolute  title,  whirii 
sliuuld  revert  to  and  become  again  vested  in  the  grantor  upon  the  condition 
expressed.  Here,  then,  is  an  absolute  conveyance  in  fee-simple,  with  a  con- 
dition inconsistent  therewith.  The  deed  and  condition  are  in  conflict.  Whi«  a 
shjiU  stand? 

*3.  The  deed  vested  the  fee-simple  title  absolute  in  the  grantee.  Any  con- 
dition inconsistent  therewith  would,  if  enforced,  defeat  the  deed.  But  tlit» 
ijiw  will  uphold  the  conveyance.  The  condition  must,  therefore,  be  impera- 
ti\  e.  As  the  fee-simple  title  absolute  is  conveyed  by  the  deed,  the  condition 
cannot  be  enforced,  for  it  is  inconsistent  therewith.  This  conclusion  is  sup- 
ported by  the  following  causes:  McCleai-y  v.  Ellis,  54  Iowa,  311 ;  [S.  C.  6  N.W. 
H\:v.  571 :]  Irfe  v.  Ide,  5  Mass.  500;  Jockffon  v.  De  Lajv*y^  \'\  Johns.  5'^7;  Atttt. 
(jt'u.  v.  //aV,  Fitzg.  314;  Second  Reformed  Presbyterian  Church  v.  DiJihrot'\ 
r.'l  i>ii.  St.  219. 

We  tliink  our  conclusion  is  supported  by  this  obvious  reason:  When  tht^ 
fee-simple  title  absolute  is  conveyed,  it  is  not  in  the  power  of  the  grantor  lo 
limit  the  disjMJsition  of  the  real  estate,  or  direct  the  oourae  of  its  descent. 
Sucli  a  limitation,  if  operative,  would  change  the  character  of  the  tenure  to  :i 
conditional  fee,  or  a  determinable  fee;  it  would  not  be  a  fee-simple.  But 
counsel  for  defendant  insist  that  the  deed  in  this  case  did  convey  an  estat»* 
for  life,  with  a  power  to  sell  and  convey  the  land,  which,  they  insist,  is 
known  in  the  bt)oks  as  a  conditional  fee,  or  a  determinable  fee.  This  j)o>i' 
tion  is  in  conflict  with  the  i>lain  intention  of  the  grantor,  which  wiw  to  cor- 
vev  the  land  in  fee-simple.  The  deed  must  be  held  to  pass  all  the  interest  ■)! 
the  grantor.     Code,  §  1930. 

The  deed  did  not  create  a  remainder  or  a  reversion,  for  there  is  no  partii  ji- 
lar  estate,  without  which  neitlier  can  exist. 

4.  There  are  cases  holding  that  a  devise  to  one  giving  absolute  control  t»f 
lands  and  power  of  disposition,  with  a  condition  that  upon  the  hap})ening  "f 
an  event,  as  the  marriage  or  death  of  the  devisee,  the  title  shall  vest  in  another. 
<'reates  an  estate  for  life  in  the  first-named  grantee,  and  a  remainder  in  the 
other.  See  :^niith  v.  Bell  6  Pet.  68;  Giles  v.  l^itile,  U.  S.  Sup.  Ct.  Decemln  r 
12,  1881.  These  cases  are  unlike  the  one  before  us.  In  each  there  wjis  a 
particular  estate  to  supjwrt  the  remainder;  in  this,  there  is  none  upon  wliidi 
the  reversion  may  rest.  Tlie  devises  in  these  cases  were  final  dispositions  «>i 
the  estate,  directing  what  parties  should  take  it;  the  deed  in  this  case  attempt  .<; 
to  convey  a  fee-simple  title  absolute,  with  a  condition  that  the  estate  shall  r»- 
turn  to  the  grantor  upon  an  event  provideil  for  in  the  deed-  In  the  cases  re- 
ferred to  the  courts  were  called  upon  to  determine  what  parties  took  tht^ 
estate  under  devises  passing  the  title.  In  this  case  the  gi-antor,  while  a»imit- 
ting  that  he  did  convey  the  land  in  fee,  yet,  under  the  very  deed  which  passe^l 
the  title  from  him,  claims  now  to  hold  it. 

It  is  our  opinion  that  the  deed  executed  by  defendant  conveyed  a  fee-simpie 
title  absolute,  and  that  the  condition  upon  which  he  now  relies  to  support  his 
claim  is  void.    Reversed. 

KoTHROCK,  J.,  dissenting.  The  foregoing  opinion  designates  the  written 
instrument  under  consideration  as  a  deed  and  a  condition,  and  the  ground 
of  the  opinion  is  that,  the  deed  and  condition  being  in  conflict,  the  deed  rau>t 
stand,  and  the  condition  must  be  held  void.     It  seems  to  me  the  whole  instri- 
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inent  should  be  construed  together,  and  that  it  is  not  correct  to  say  that  part 
of  it  is  a  deed  in  fee,  and  the  remainder  is  a  condition  repugnant  to  the  deed, 
and,  being  repugnant,  must  be  held  void.  By  construing  the  whole  instru- 
ment together,  we  have  this  contract  between  the  parties:  In  consideration 
•>f  natural  love  and  affection,  and  the  sum  of  one  dollar,  the  grantor  conveys 
to  the  grantee  the  premises  in  controversy,  to  be  her  own  indefeasible  estate, 
and,  if  desired,  to  be  sold  by  her  during  her  life.  But,  it  not  sold  by  the  grantee. 
:l)e  property  at  her  death  '*  shall  revert  to,  vest  in,  and  again  become  the  abso- 
lute and  indefeasible  proi>erty  of  the  grantor  or  his  heirs."  And  the  grant 
tlius  made  is  r^uired  to  be  accepted  upou  the  foregoing  terms  and  conditions. 

Now,  why  this  contract  may  not  be  carried  out  and  enforced  according  to 
ii>  plain  meaning,  and  the  intention  of  the  parties  expressed  in  clear  and  un- 
mistakable language,  is  more  than  I  can  understand.  The  majority  opinion 
holds  that  the  deed  is  complete  in  itself,  and  the  condition,  being  in  conflict 
tijerewith,  must  be  regarded  void.  I  think  this  is  a  mistake.  There  is  no 
real  conflict  Ijetween  the  granting  and  habendum  clauses,  and  that  part  which 
!:( called  a  condition  in  the  majority  opinion.  The  latter  is  but  a  qualification 
of  the  former,  and  the  fee  being  thus  qualified  is  what  is  denominate<l  as  a 
<iualified  base  or  determinable  fee,  which  is  defnied  to  be  "an  interest  which 
may  continue  forever,  but  the  estate  is  liable  to  be  determineil  without  the 
iiid  of  a  conveyance  by  some  act  or  event  circumscribing  its  continuance  or 
''xtent."  4  Kent,  Comm.  8.  Again,  it  is  said:  '-This  estate  is  a  fee,  because. 
Ijy  possibility,  it  may  endure  forever  in  a  man  and  his  heirs;  yet  as  that  dura- 
tion depends  upon  the  concurrence  of  collateral  circumstances  which  qualify 
and  debase  the  puritv  of  the  donation,  it  is,  therefore,  a  qualilied  or  base  fee." 
1  m.  Comm.  book  2.  p.  101). 

Xow,  the  interest  of  the  grantee  and  her  heirs  in  the  pro|)erty  was  liable  t«> 
*»e  determined  by  her  failure  to  sell  the  same  during  her  life,  and  ttiat  act,  or 
rather  failure  to  act,  circumscribed  the  continuance  and  extent  of  the  estate. 
I  think  no  adjudged  cjise  can  be  found  which  holds  that  the  event  which  may 
^leterraine  the  fee  and  cause  the  estate  to  revert  to  the  grantor,  may  not  l>e 
'M  failure  of  the  graptee  to  convey.  Xo  reason  can  be  adduced  why  thai 
^vent  may  not  terminate  it  Jis  effectually  Jis  any  of  the  examples  given  in  the 
•KK)ks,  such  iis  a  limitation  to  a  man  and  his  heirs  till  the  marriage  of  B.,  or 
so  long  as  St,  Paul's  church  shall  stand,  and  the  like.     See  4  Kent,  Comm.  8. 

It  is  correct  that  restraints  upon  tiie  power  of  alienation  and  unlawful  con- 
ditions, or  such  as  are  immoral  in  their  nature  or  impossible  of  performance, 
iiave  always  been  held  as  repugnant  to  a  grant  in  fee,  and  are  theiefore  void. 
But  the  limitation  in  this  case  is  not  vulnerable  to  any  of  these  objections. 
It  in  no  sense  fettei-s  or  restrains  alienation,  but  rather  invites  and  encourages 
't,  and  is  open  to  no  possible  objection  founded  on  any  consideration  of  public 
iwlicy  or  good  morals;  and  there  appears  to  me  to  be  no  good  reason  why  the 
piainly-expresaed  intention  of  the  parties  to  the  contract  should  not  be  re- 
'^Vected  and  enforced. 

Seeveks,  J.,  concurs  in  the  views  I  have  herein  expressed. 


Moss  V.  City  of  Burlington. 
Filed  March  21.  1883. 

^^km  a  person  aecarely  fastens  his  horse  to  a  post  in  a  street,  and  the  horse  breaks  the  fastenin.ic 
aod  runs  away,  and  is  killed  by  running; down  a  precipice  or  declivity  in  the  street  where  the  city  had 
Tftled  to  erect  proper  barrieric.  no  recovery  can  be  had  If  a  recovery  could  not  have  been  bad  If  the 
Jione  had  been  driven  over  the  declivity  by  his  owner. 

A  city  mast  keep  Its  streets  in  n  rensonably  pas^sable  condition  for  travelers,  bat  it  is  not  boand  to 
•^w-p  its  streetK  passable  for  horses  which  have  escaped  from  the  control  of  their  owners. 
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Appeal  from  Des  Moines  circuit  court. 

The  iiUiintiff  in  a  physician,  a  resident  of  the  defendant,  and  brings  this 
action  to  recover  damages  caused  by  a  horse  and  buggy  being  precipitated 
clown  a  declivity  in  one  of  the  streets  of  the  city.  It  is  stated  in  the  petition 
that  '*  Eighth  street  is  one  of  the  prominent  and  much-used  streets  in  said 
t!ity.'*  Such  street  runs  practically  north  and  south  from  Division  across 
Afarket,  to  Valley  street.  Between  Division  and  Market  streets  there  is  a 
precipice  or  broken  declivity,  beyond  which,  going  north,  Eighth  street  w 
reasonably  well  improved.  Between  Market  and  Valley  streets  is  another 
•*  precipice  or  broken  declivity;"  "said  declivity  being  an  unimproved  por- 
tion of  said  street,  and  never  opened  or  improved  for  the  use  of  the  public; 
that  in  its  preseni  condition  it  is  dangerous  and  impassable  for  man  or  beast.** 
The  petition  stales  the  ground  of  negligence  on  the  part  of  the  city  to  be, 
"  that  no  monuments,  barriers,  or  railings  of  any  kind  mark  the  end  of  the 
improved  portion  of  said  street  at  the  brow  of  said  precipice  or  abrupt  decliv- 
ity.'' The  material  portions  of  the  petition  were  denied.  There  was  a  triiU 
to  the  court,  judgment  for  the  plaintiff,  and  the  defendant  appeals. 

A.  M.  Aiitfobws,  for  appellant.    /.  T.  Jlleck,  for  appellee. 

Seevers,  J.  This  cause  was  submitted  to  the  circuit  court  on  an  agree*'. 
statement  of  facts,  which  is  quite  lengthy.  The  material  fiicts  may  be  briefly 
stated.  The  ]>laintiff  tietl  his  horse  to  a  post  on  Eighth  street,  south  of  Mak- 
ket,  and  went  into  a  house  to  visit  a  patient.  From  some  unknown  cause 
the  horse  became  frightened,  broke  the  fastenings,  and  ran  north  on  Eighth 
street,  across  Market,  and  down  tlie  declivity  between  Market  and  Valley 
streets,  and  was  killed.  The  buggy  and  harness  were  broken  and  greatly 
damaged.  The  city  had  failed  to  erect  any  barriers  Jicross  Eighth  street  so  as 
to  warn  or  protect  the  public  of  the  conceded  fact  that  Eighth  street,  between 
Market  and  Valley,  was  impassable  except  by  a  stairway  for  foot  passengei-s. 
It  is  not  claimed  the  plaintiff  was  guilty  of  contributory  negligence  beciiust^ 
of  his  failure  to  securely  tie  tlie  horse  to  the  post.  As  no  damages  were  sus- 
tained because  of  the  declivity  between  Division  and  Market  streets,  its  exist- 
f*nce  is  regarded  as  immaterial. 

It  will  be  assumed  as  to  travelers  that  it  was  the  duty  of  the  city  to  erect 
barriers  across  Eight  street  at  the  place  where  the  accident  occurred,  and  that 
any  person  traveling  along  said  street  in  the  day-time  under  ordinary  cir- 
cumstances, who  w^as  injured  by  reason  of  the  failure  to  erect  barriers,  and 
who  was  not  guilty  of  contributory  negligence,  could  recover  the  damages  sus- 
tained because  of  such  failure.  It  must  be  conceded,  however,  that  a  persoif 
traveling  along  said  street  under  the  circumstances  just  stated,  who  was  in- 
jured because  he  drove  his  horse  over  said  declivity,  that  he  could  not  recover 
ot  the  city  for  the  reason  he  undoubtedly  would  be  guilty  of  such  contribu- 
tory [negligence]  as  would  prevent  his  so  doing.  The  material  and  only  quesr- 
tion,  therefore,  is  whether,  wiien  a  person  securely  fastens  his  horse  to  a  post 
in  a  street  and  the  horse  breaks  the  fjistening  and  runs  away  and  is  killed, 
because  the  city  had  failed  to  erect  barriers  as  above  stated,  can  there  be  a 
recovery  when,  if  the  horse  had  been  driven  over  the  declivity  by  his  owner. 
no  recovery  could  be  had  for  the  damages  sustained?  This  question  must,  we 
think,  be  answered  in  the  negative,  otherwise  the  recovery  must  be  based 
on  the  fact  the  horse  ran  away,  and  for  the  time  being  was  beyond  the  con- 
trol of  his  owner.  It  is  evident,  we  think,  the  plaintiff  is  not  entitled  to  re- 
t'over  simply  because  the  horse  had  escaped  from  his  control  without  his 
fault. 

The  city  must  keep  the  streets  in  a  reasonably  passable  condition  for  trav- 
elers, but  it  is  not  bound  to  keep  its  streets  passable  for  horses  which  have 
escaped  from  the  control  of  their  owners.  If  the  plaintiff  had  been  driving 
the  horse  at  the  time  it  became  frightened,  it  by  no  means  follows  any  injury 
would  have  occurred.    It  may  be  safely  assumed,  we  think,  an  intelligent 
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hand  would  have  guided  the  horse  either  up  or  down  Market  street  or  hH\  e 
diecked  him  before  the  declivity  was  reached.  No  adjudicated  case  to  which 
our  attention  has  been  called  goes  as  far  us  we  must  in  order  to  sustain  the 
ruling  of  the  circuit  court.  In  Ward  v.  North  Haven,  43  Conn.  148,  the  only 
point  determined  was  that  the  plaintiff  might  recover  when  he  had  hitched  his 
horses  on  his  own  premises  and  they  became  frightened,  broke  the  fastening, 
and  ran  into  and  along  the  highway  and  were  injured.  No  question  as  to  the^ 
defendant's  negligence  was  ever  suggested.  In  the  case  at  bar  it  must  ba 
borne  in  mind  that  the  declivity  down  which  the  horse  ran  was  impassable 
for  "  man  or  beast,"  unless  it  can  be  said  to  have  been  passable  for  the  former 
by  the  stairway.  It  is,  therefore,  clear  that  if  the  plaintiff  had  driven  down 
tfie  declivity  he  would  not  have  exercised  ordinary  care.  This  cannot  be  said 
as  to  the  bridge  in  Manersched  v.  City  of  Dubuqua,  25  Iowa,  108,  and  S. 
r.  29  Iowa,  73.  There  is  nothing  tending  to  show  the  bridge  was  impas- 
sable, and  that  the  plaintiff  in  the  case  just  cited  would  have  been  negligent 
if  he  had  made  the  attempt  to  drive  over  it. 

In  Kennedy  v.  Mayor ^  73  N.  Y.  365,  the  complaint  stated  *^that  wliile  tlie 
plaintiff  was  backing  his  cart  for  the  purpose  of  loading  the  same  with  brick, 
l)is  horse  suddenly  became  unmanageable,  and  backed  off  the  dock  into  east 
river  and  was  lost.'*  The  negligence  of  the  defendant  consisted  in  failing  t(» 
have  a  "  string-piece  on  the  dock."  It  w^w  held  tliere  could  be  a  recovery, 
"although  the  liorse  was  not  at  the  moment  obedient  to  the  will  of  the  owner." 
The  court  distinguished  the  case  from  one  where  the  horse  had  escaped  from 
the  control  of  the  owner.  So  here  we  are  not  called  on  to  determine  what  the 
rule  would  be  where  a  horse  became  frightened  while  being  driven  along  a 
street.  In  such  case  it  may  be  safely  assumed  the  question  to  be  determined 
would  largely  depend  on  the  care  the  person  injured  was  using  at  the  time  the 
accident  occurred.     DnTis  v.  InhahiUvnU  of  Biuiky,  4  Allen,  557. 

In  Brown  v.  Glasyow,  57  Mo.  156,  it  is  said  a  city  is  not  bound  to  *'  provide 
thoroughfares  of  such  ample  dimensions  and  such  matchless  grade  that  ac- 
<iidents  from  runaway  teams  w:ould  be  absolute  impossibilities."    Reversed. 


HOLDEN  t>.  Cox. 

Filed  March  21^  1883. 

Under  ieetion  2017  of  the  Code  a  landlord  can  enforce  his  lien  for  rent  against  the  purchaser  of  a 
crop  groini  upon  the  demised  land,  and  if  the  purchaser  has  cousamed  the  crop  he  will  be  liable  to 
tke  landlord  in  damages. 

Appeal  from  Des  Moines  circuit  coui-t. 

Action  to  recover  damages  alleged  to  have  been  sustained  by  reason  of  the- 
wrongful  appropriation  of  certain  corn  upon  which  the  plaintiff  had  a  land- 
lord's lien.  The  defendant  concedes  that  he  appropriated  the  corn,  but  denies 
that  he  is  liable  therefor,  because  he  says  that  he  purchased  the  same  of  plain- 
tiff's tenant,  the  owner  of  the  corn,  as  he  had  a  right  to  do,  and  that  the 
plaintifrs  lien,  if  any,  thereby  became  divested.  The  defendant's  purchase  ap- 
pears to  have  been  made  in  December,  1878.  The  corn  in  question  had  been 
raised  that  year  by  one  Bay,  as  tenant  of  the  plaintiff.  The  amount  pur> 
chased  was  500  bushels,  and  was  part  of  a  large  quantity  standing  in  cribs 
upon  the  leased  premises,  and  upon  all  of  which  the  plaintiff  had  a  lien  for 
rent  to  an  amount  greater  than  the  value  of  the  corn  purchased  by  the  defend- 
ant. The  plaintiff  demanded  of  the  defendant  that  he  should  return  the  corn, 
but  he  refused  to  do  so,  stating  that  the  corn  had  been  consumed.  The  court 
rendered  judgment  for  the  value  of  the  corn.    The  defendant  appeals. 

/.  T.  lUick  and  €ho,  Robertson^  tor  appellant.    Hall  dkHtiston,  for  appellee. 


Digitized  by 


Google 


270  THE    NORTHWESTEKN    RKPORTER.  [lowa. 

Adams,  J.  Section  2017  of  the  Code  provides  that  the  "  landlord  shnll  have 
a  lien  for  his  rent  ui»on  all  crops  grown  upon  the  demised  premises."  This 
provision  would  of  course  be  sufficient  to  enable  the  landlord  to  follow  tiie 
crop  into  the  hands  of  a  person  who  is  a  mere  trespasser «  but  the  defendani 
contends  that  it  is  not  sutlicient  toenable  the  landlord  to  follow  the  crop  into 
the  hands  of  a  purchaser,  ilis  argument  is  that  the  tenant  must,  in  the  nat- 
ure  of  the  ease,  be  allowed  to  market  his  crop,  and  if  so  that  he  must  be 
allowed  to  give  a  good  title.  In  support  of  his  proposition  he  cites  Grant  v. 
WhitwaU,  9  Iowa,  152.  and  Nesbit  v.  Bartlett,  14  Iowa,  485. 

It  is  not  eiisy,  we  think,  to  lay  down  any  general  rule  which  shall  clearly 
distinguish  between  and  reconcile  all  the  decisions  which  have  been  ixtinw 
upon  the  subject  of  the  landlord's  lien. 

In  Grant  v.  Whitwell  it  was  held  that  while  a  stock  of  gooils,  kept  merely 
for  sale  upon  the  demised  premises,  is  kept  for  tise  within  the  meaning  of  tht^ 
statute,  and  so  is  subject  to  a  lien  in  favor  of  the  landlord,  yet  such  lien 
does  not  follow  the  goods  sold  in  the  ordinary  course  of  tratle.  Such  ruling 
seemed  to  be  necessary  to  avoid  the  absurdity  of  supposing  that  the  legisla- 
ture intended  that  the  landlord  should  be  allowed  to  assert  his  lien  upon  gt^ods 
tlius  sold.  The  doubt,  if  any,  arises  upon  the  construction  given  the  wonl 
•'  used  '*  as  including  the  meaning  ktpt  for  sale.  But  the  decision  has  l)een  toi» 
long  acquiesced  in  to  justify  now  any  serious  criticism.  Besides,  we  think  thai 
no  great  practical  difficulty  has  ever  resulted  directly  from  it.  The  difficulty. 
if  any,  has  been  to  resist  the  application  of  the  logic  in  cases  of  a  somewhat 
<lifferent  character. 

In  Nesbit  v.  Bartlett  the  question  was  as  to  whether  a  landlord's  lien  upi»n 
a  tenant's  cow  follows  the  cow  when  sold,  and  it  was  held  that  it  did  not.  The 
cow,  it  was  thought,  could  not  be  presumed  to  be  kept  solely  for  use,  but 
partly  for  sale,  and  being  so  kept  it  was  thought  that  the  case  came  under 
Grant  v.  Whitwell. 

The  attempt  is  now  made  to  apply  the  doctrine  to  crops,  and  we  are  asked 
to  hold  that  as  crops  are  kept  for  sale,  they  may  be  sold  and  the  landlordV 
lien  be  divested  by  the  sale.  Yet.  if  we  so  hokl,  the  stiitute  will  have  but  lit- 
tle practical  operation.  The  landlord's  right  would  be  reduced  to  the  right  to 
seize  his  tenant's  crops  in  his  hands,  or  to  pursue  them,  as  against  a  tres- 
passer; and  we  cannot  think  that  that  was  the  intention. 

The  decision  in  Grant  v.  Whitwell  was  based  upon  the  idea  that  the  li«i 
rested  upon  the  stock  as  a  mass.  .Where  goods  are  sold  in  the  ordinary  cour.se 
of  trade,  they  are  sold  with  the  view  to  replenishment.  The  stock  as  a  mass 
is  preserved,  and  the  lienholder  suffers  no  detriment.  The  same  thing  may 
be  said  with  some  slight  propriety,  at  least,  of  the  mass  of  live  stock  with 
which  an  agriculturist  stocks  his  farm.  Sales  may  be  made,  but  the  proi)er 
conduct  of  a  farm  requires  the  continuity  of  the  mass.  With  annual  crops  it 
is  different.  Kach  year's  sales  and  consumption  may  properly  enough  exhaMst 
the  mass.  Wright,  J.,  in  Neabit  v.  Bartlett,  quotes  from  the  opinion  in 
Grant  v.  Whitwell,  so  much  as  expresses  the  idea  that  the  lien  is  upon  the 
stock  in  mass,  and  we  are  allowed  to  infer  that  this  principle  was  deeme<l  ajv 
plicable  in  Nesbit  v.  Bartlett,  and  sutiicient  to  justify  the  decision.  We  can 
hardly  think  that  the  court  intended  to  go  so  far  as  to  hold  that  a  land]or<I 
has  no  lien  that  is  enforceable  against  a  purchaser  upon  anything  which  a  ten- 
ant keeps  upon  the  premises  for  sale.  Something  is  said,  to  be  sure,  about  the 
flexibility  that  should  be  given  the  rule.  But  the  idea  and  the  language  use<l 
seem  to  be  derived  from  Grant  v.  Whitwell,  and  we  do  not  think  that  we  should 
be  justified  in  carrying  the  doctrine  of  flexibility  much  further  than  the  court 
did  in  that  case.  We  certainly  cannot  give  full  scope  to  it,  and  hold  that  a 
landlord's  lien  is  to  be  enforced  only  when  it  is  wholly  consistent  with  the 
tenant's  convenience.  Whether  a  court  can  take  notice  that  there  are  differ- 
ent degrees  of  convenience,  and  whether  it  would  be  possible  to  lay  down  any 
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:  liable  rule  by  which  a  distinction  could  be  drawn  between  Die  different  de- 
irn-es  of  convenience,  we  need  not  determine.  Tlie  sale  in  this  case  was  of 
>»«»  bushels  of  corn.  Whether  the  mass  from  which  the  sale  was  made  wtis 
lar^e  or  small,  the  corn  sold  was  a  substantial  part  of  the  miiss,  and  if  the 
landlord's  lien  is  not  to  be  respected  in  this  case,  then  a  landlord  has  no  lien 
\\]m\  his  tenant*s  crops  as  against  a  purchaser. 

We  conclude,  then,  that  the  plaintiff  had  a  lien  as  against  the  defendant,  and 
ii  only  remains  to  be  determined  whether  he  is  entitled  to  maintain  this  ac- 
Pon  for  damages.  The  evidence  shows  that  when  the  corn  was  demanded  by 
the  plaintiff  it  had  been  consumed  and  could  not  be  seized  under  the  lien, 
nor  the  possession  of  it  otherwise  obtained.  We  think  that  whoever  eon- 
>rimes  or  destroys  personal  property  upon  which  another  has  a  lien  becomes 
iiahle  to  the  lienholder  in  damages.    Affirmed. 


State  of  Iowa  v,  Carr. 
Filed  March  21,  1883. 

<A*tieretbe{nstrnctions!n  a  prosecBtion  for  sedactioa  ander  promlie  of  marriage  tend  to  Tninlead 
'*rs«  jorj  as  to  the  eflect  ofthe  previous  condact  and  its  bearing  apon  the  chastity  of  the  prosecatnx, 
Q  allowing, as  claimed  by  the  defendant,  liberties  to  be  taken  with  her  person  by  another  man  to 
V  t.uMi  !ihe  had  been  engajced,  and  the  evidence  does  not  show  afflrmntively  that  she  was  at  the  time 
• :  the  alleged  of%nf«  an  nnmarrfed  woman,  the  judgment  will  be  reversed  and  a  new  trial  ordered. 

Appeal  from  Appanoose  district  court. 

The  defendant  was  convicted  of  the  crime  of  seduction,  and  sentenced  to 
ifje  penitentiary  for  two  years.  He  appeals.  The  facts  are  stated  in  the 
"pinion. 

Tannahill  &  Fee  and  /.  C.  Coad,  for  appellant.  Smith  McPherson,  Atty. 
'  ipn..  for  the  State. 

1>AY,  J.  1.  The  prosecuting  witness  testified  that  she  was  engaged  to  be 
'tarried  to  the  defendant,  and  that  by  means  of  this  engagement  the  defend- 
ant, about  the  fifteenth  day  of  April,  1881,  induced  her  to  surrender  to  him 
iipf  virtue.  It  further  appears  in  the  evidence  that  prior  to  and  at  the  time 
«'t  the  alleged  seduction,  the  prosecuting  witness  was  under  an  engagement 
^'f  marriage  to  one  Underwood,  who  was  not  acceptable  to  her  parents  and 
^Mothers,  and  who  was  not  allowed  to  pay  his  addresses  to  her  at  her  home ; 
tiuit  she  had  frequently  met  him  clandestinely:  and  that  after  the  allege<l  se- 
'iu»tion,  and  up  to  the  third  of  July,  1881,  she  wrote  him  the  most  endearing 
Kters,  saying  that  she  was  only  waiting  until  August,  when  she  would  be  of 
•ist-,  and  would  go  with  him  any  time  he  wanted  her  to;  that  she  had  but  little 
j'jve  for  Carr,  aiui  never  would  marry  him,  as  long  as  he  (Underwood)  was 
-ving.  Testimony  was  introduced  from  which  the  defendant  insists  the  jury 
were  authorized  to  find  the  existence  of  improper  intimacies  between  the 
irosecutlng  Avitness  and  Underwood. 

1  l)on  this  branch  of  the  case  the  court,  among  other  things,  instructed  the 
J  in  }is  follows:  **  If  you  find  from  the  evidence  that  the  said  Mary  and  Un- 
I'^i'wood  were  at  one  time  engaged  to  be  married,  or  if  you  find  that  she  re- 
^•?ivetl  his  company  and  that  they  were  alone  together,  then  you  may  examine 
her  conduct  while  with  Underwood;  and  if  you  find  from  Ihe  evidence  that 
J»he  was  guilty  of  improper  and  unchaste  conduct  with  him,  then  you  may 
^^naidersuch  conduct  against  her;  but  if  you  find  that  she  did  no  more  than 
'ordinarily  prudent  girls  would  do,  under  like  circumstances,  in  her  sphere  of 
ife,  then  it  should  not  be  considered  against  her/'  This  instruction,  we 
-'•ink,  was  calculated  to  mislead  the  jury  greatly  to  defendant's  prejudice.  It 
states  with  too  much  mildness  the  consequences  of  the  conduct  referred  to.  Th«' 
•rime  of  seduction  can  be  perpetrated  only  against  an  unmarried  woman  of 
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previously  chaste  character.  Code,  §  3867.  See,  also.  Andre  v.  State,  5  Iow:j. 
389;  State  v.  Preizer,  49  Iowa,  531.  Now,  if  the  prosecuting  witness  was 
guilty  of  unchaste  conduct  with  Underwood,  this  fact  should  be  cousidero  1 
not  merely  against  her,  but  in  favor  of  the  defendant,  and  should  entitle  him 
to  an  acquittal ;  for,  if  the  prosecuting  witness  was  guilty  of  unchaste  conduct, 
she  was  not  of  chaste  character  as  defined  in  the  foregoing  cases. 

2.  The  court  further  instructed  the  jury  as  follows:  **  It  is  claimed  by  the 
defendant's  counsel  that  the  evidence  of  Underwood  shows  he  took  improj)er 
liberties  with  said  Mary.  You  will  say  what  facts  his  evidence  establishes. 
Defendant's  counsel  further  says  that  if  she  allowed  to  him  improper  lil>ertie< 
in  private,  then  she  was  unchaste,  and  you  should  so  find,  even  if  the  defemi- 
uut  had  sexual  intercoui-se  with  said  Mary,  as  claimed  by  the  state.  Yon  are 
instructed,  upon  the  claims  of  the  defendant,  that  if  the  said  Mary,  under 
promises  of  marriage  to  Underwood,  and  before  her  engagement  to  thedefeinl- 
ant,  if  there  was  such  engagement,  permitted  or  allowed  Underwood  in  pn- 
vate  to  take  liberties  that  he  ought  not  to  have  done;  and  you  further  fun! 
that  her  general  conduct  was  chaste  and  pure;  that  she  was  chaste  and  puiv 
in  person  and  conduct  in  all  other  respects, — such  act  would  not  justify  tl!e 
defendant  in  afterwards  inducing  the  said  Mary  to  consent  to  sexual  inter- 
course with  him,  if  he  did  so  under  promise  of  marriage,  or  other  seductive 
means  or  artifices.  But  if  you  find  that  said  Mary  did  permit  Underwood  i«» 
lake  improper  liberties  with  her  as  claimed  by  the  defendant,  then  you  may 
(M)irsider  such  fact  as  bearing  upon  her  general  character  as  a  cha.ste  woman. " 

This  instruction,  we  think,  was  liable  to  prejudicially  mislead  the  jury. 
The  taking'  of  improper  liberties  is  an  ambiguous  phrase.  It  may  mean  ik» 
more  than  the  undue  familiarities  in  some  states  of  society  considered  alto- 
gether  compatible  with  tlie  strictest  virtue.  If  so  understood  by  the  jury  it 
could  have  worked  the  defendant  no  prejudice.  It  cannot  be  denied,  howeve i . 
that  the  phrase  may  refer  to  unlawful  sexual  commerce.  The  jury  may  have  iiit- 
derstood  from  the  instruction  that  if  the  prosecuting  witness  had  allowed  Tji- 
derwood  to  take  improper  liberties  with  her  in  private,  even  to  the  extent  oi 
submitting  to  his  sexual  embrace,  still  she  was  a  subject  of  seduction,  if  s)h' 
was  in  all  other  of  her  actions  chaste  and  pure  in  conduct.  Such,  we  think, 
is  not  the  law. 

3.  It  is  claimed  that  there  is  no  proof  that  the  offense  was  committed  in 
Appanot:>se  county,  in  which  the  indictment  was  found.  The  prosecuting  wit- 
ness testifies  that  the  offense  was  committed  at  her  father's  house.  Her  father 
testifies  that  he  lived  in  Appanoose  county  when  the  cause  was  tried;  hut 
there  is  no  proof  as  to  where  he  lived  when  the  offense  was  committed,  which 
was  nearly  a  year  before  the  trial.  It  does  not  appear,  other  than  from  mere  in- 
ference, that  the  prosecuting  witness  was  an  unmarried  woman  when  the  of- 
fense was  committed.  These  defects  in  the  evidence  are  doubtless  the  results 
of  oversight,  which  will  be  corrected  upon  the  retrial. 

For  the  errors  before  pointed  out  the  judgment  is  reversed. 


State  of  Iowa  v,  Goble. 
Filed  March  21, 1883. 

The  evidence  in  Ihle  ease  fmfficiently  sastaining  the  Terdict  of  gatity  of  <AUining  money  by  f»\* 
and  fraadalent  representatioas,  and  the  court  having  properly  instracted  the  Jury,  the  jadgment  :*. 
aflSrmed. 

An  amended  abstract,  filed  by  the  state,  that  Ls  not  denied  by  the  defendant,  will  be  regarded  ai 
correct. 

Appeal  from  Des  Moines  district  court. 
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The  defendant  was  indicted  and  convicted  of  obtaining  money  upon  false 
pretenses,  and  was  sentenced  to  the  penitentiary  for  the  term  of  three  years, 
lie  now  appeals  to  this  court.. 

T.  B.  Snyder^  for  appellant.    Smith  McPfierson,  Atty.  (Jen.,  for  the  State. 

Beok,  J.  1.  The  indictment  charges  that  defendant  did  feloniously,  by 
false  pretenses,  represent  that  he  was  one  Philip  Backer,  thereby  inducing  one 
Smith  to  pay  to  him  a  debt  due  from  Gilbert,  Hedge  &  Co.  to  Backer.  The 
evidence  tends  to  show  that  Backer  was  employed  in  hauling  for  Gilbert, 
Hedge  &  Co.,  and  670.80  were  due  him  therefor.  Defendant  had  been  in  tlie 
employment  of  Backer,  and  applied  to  Smith,  the  book-keeper  of  Gilbert, 
Hed^e  &  Co.,  for  payment  for  the  hauling.  Smith  asked  him  his  name,  the 
amount  due  him,  and  other  questions.  His  answers  induced  Smith  to  believe 
that  he  was  Backer,  and  thereupon  Smith  paid  him  the  amount  due  Backer. 
The  evidence  shows  that  defendant  represented  by  his  words  and  actions  that 
1)6  was  Backer,  and  did  not  apply  for  payment  as  the  agent  or  servant  of 
Backer.  The  payment  of  the  money  to  defendant  is  not  denied.  The  evi- 
'lenee  is  sufficient  to  support  the  conclusion  to  which  the  jury  must  have  ar- 
rivetl,  that  defendant  obtained  the  money  by  inducing  Smith  to  believe  that 
he  was  Backer,  by  giving  that  name  and  by  his  acts  and  conversations  touch- 
ing the  transaction. 

2.  The  court  instructed  the  jury  in  effect  that  if  defendant,  with  intent  to 
defraud  by  false  pretense,  or  by  false  action,  induced  Smith  to  believe  that  he 
vvjis  Backer,  and  upon  such  belief  Smith  paid  him  the  money,  -he  is  guilty  of 
the  crime  charged,  even  though  he  did  not  state  that  his  name  was  Backer. 
The  instructions  are  correct.  False  and  fraudulent  pretenses,  other  than  rep- 
resentations that  his  name  was  Backer,  would  authorize  a  verdict  of  guilty. 
Such  representations  may  have  been  made  by  acts  or  declarations  intended  to 
induce  the  belief  that  he  was  really  Backer. 

•1.  Counsel  complain  of  the  instructions  on  the  ground  that  they  authorize 
the  jury  to  find  defendant  guilty  upon  proof  of  false  pretenses  other  than 
those  set  out  in  the  indictment.  The  indictment  charges  the  false  pretenses 
to  be  representations  that  defendant  was  Backer.  It  does  not  allege  how 
tliese  pretenses  were  expressed, — whether  by  declarations  that  his  name  was 
Backer,  or  by  other  statements,  or  by  acts. 

4.  It  is  proper  to  remark  here  that  our  statement  of  the  facts  is  based  upon 
♦•orrections  made  by  the  amended  abstract  filed  by  the  attorney  general.  As 
the  amended  abstract  is  not  denied  by  the  defendant,  it  must  be  regarded  as 
correct. 

We  discover  no  ground  upon  which  the  judgment  of  the  district  court  can 
he  disturbed;  it  must,  therefore,  be  affirmed. 


French,  Adm'r,  etc.,  o.  Trustees  of  Griswold  College  and  another. 
FHed  March  22. 1883. 

The  right  of  a  trustee  to  a  lien  on  trtist  property  miut  be  baeed  on  an  Implied  contract,  obligation, 
<jr  ondersunding;  and  where  the  property  consistt  of  land,  and  a  chnrch  edifice  bnilt  by  contribu- 
iion«  and  intended  to  be  need  only  for  church  porpoees,  and  the  bishop  of  snch  chnrch  adTanced  toI- 
oaUrily,  and  withoot  any  intention  of  creating  a  lien  therefor,  a  large  part  of  the  money  expended 
Jn  the  erection  of  the  church,  no  snch  implication  can  be  indulged,  and  no  lien  can  be  created  or  en- 
forced, im  favor  of  his  estate  sgainst  the  property  that  would  compel  a  sale  thereof,  and  thus  put  an 
9-nd  to  the  uses  and  trusts  upon  yrhUih  the  property  was  conveyed,  and  for  which  the  edifice  was 
erected. 

Appeal  from  Scott  district  court. 

Action  in  equity.    The  relief  asked  is  that  it  be  established  by  a  decree  of 
the  court  that  Henry  W.  Lee  was  a  trustee  in  respect  to  certain  real  eatate 
V.15— 18  (no.  V) 
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described  in  the  petition  and  a  building  erected  thereon  and  that  his  estate  ih 
entitled  to  be  reimbursed  out  of  the  trust  property  the  amount  of  advsiQce» 
made  by  him  in  excess  of  the  receipts,  and  that  the  same  be  established  as  a 
first  lien  upon  the  real  estate,  and  the  same  sold  tmder  the  decree  of  the  court, 
in  default  of  the  amount  found  due  being  otherwise  paid.  The  district  court 
found  the  plaintiff  was  entitled  to  a  lien  on  the  building,  but  not  on  the  real 
estate,  and  entered  a  decree  ticcordingly.     The  defendants  appeal. 

PutimfH  d'  Rogers^  for  appellants.     Cook  ct*  Dodcjt  and  Tfioiapson  <fe  French, 
tor  appellee. 

Skkveiis,  J.  Henry  W.  Lee  died  in  1874,  and  the  plaintiff  was  appointed 
and  duly  (jualified  as  administrator  of  his  estate.  *'  From  1855  until  his  deiUh 
fliMiry  W.  I/ce  was  the  bishop  of  the  Protastant  Episcopal  church  in  thfe  dio 
cest^  of  Iowa,"  and  the  defendant  William  Stevens  Perry  is  the  successor  of 
said  Lee  as  bishop.  The  diocese  is  an  ecclesiastical  body,  consisting  of  par- 
ishes or  congregations  of  the  Protestant  Episcopal  church  in  Iowa,  associated 
for  ecclesiastical  purposes  and  government  according  to  the  canons  of  the 
ehunrh.  It  is  not  incorporated,  nor  is  it  a  legal  entity.  An  annual  diocesan 
convention  of  delegates  from  the  parishes  is  held,  over  which  the  bishop  pre- 
sides. But  this  l)ody  is  not  incorporated.  The  defendant  **  The  Trustees  of 
(Iriswold  College"  is  a  corporation  located  at  Davenport,  and  was  organized 
under  the  auspices  of  the  Protestant  Episcopal  church  in  Iowa,  and  is  clos^y 
ronnected  therewith.  In  186G  said  corporation  owned  certain  real  estate  in 
Davenport,  which,  by  the  provisions  of  its  articles  of  incorporation,  could  not 
}>e  sold  without  *'  the  consent  of  the  convention  of  the  Protestant  Episcopal 
church  in  the  diocase  of  Iowa,  and  also  of  the  bishop  of  said  diocese." 

About  1866  Bishop  Lee  formed  the  plan  of  erecting  a  church  edifice  upon 
the  college  grounds,  to  be  called  the  *  Bishop's  Church."  The  trustees  of  the 
college  "voted  to  give  suHicient  land  on  the  college  grounds  for  a  bishop's 
i!hurcli  if  it  should  lie  desired,  provided  the  remaining  conditions  of  the  arii- 
f*los  of  incorporation  should  be  complied  with  as  to  the  consent  of  the  bishop 
and  convention."  Tliis  (U3tion  of  the  trustees  was  reported  to  the  convention, 
viiul  tlie  proposed  gift  wiis  assented  to,  '*  with  the  condition  that  said  land  shall 
he  lieUl  by  the  bishop  and  his  successors  in  trust  for  the  purjwse  aforesaid." 
Afterwards  tlie  trustees  a(loi)ted  resolutions  reciting  the  previous  Miction,  and 
I  hat  the  landhiul  l)een  designated.  The  location  was  approved,  the  land  suffi- 
ciently described,  and  the  trustees  determined  it  should  be  '*  leased  to  H.  W. 
Ltn\  the  bislio])  of  the  Protestant  Episcopal  church  in  Iowa,  and  his  succes- 
sors in  oflice,  for  the  term  of  20  yeiu-s,  renewable  for  a  like  term  or  terms  at 
tlie  option  of  the  bishop,  for  the  pur|K)se  of  a  bishop's  church;"  upon  the 
condition,  *'  as  a  consideration  that  the  sum  of  $20,000  or  more  shall  be  ex- 
j)ended  by  said  bishop  in  the  erection  of  a  place  of  public  worship  under  the 
a)ntrol  and  direction  of  the  bisiiop  aforesaid ;  that  in  case  the  church  afore- 
said should  cease  to  be  used  iis  a  bishop's  church,  it  shall  come  under  the  full 
care  and  control  of  the  board." 

We  are  unable  to  find  tliat  any  such  lease  was  execute<l.  Bishop  Lee,  soon 
after  the  foregoing  action  of  the  trustees,  coninience.d  the  erection  of  a  build- 
ing for  a  church  on  the  designated  land.  He  expected  and  relied  on  obtaining 
the  necessary  funds  for  the  erection  of  the  building  on  voluntaiy  contribu- 
tions, largely  from  personal  friends  residing  in  states  other  than  Iowa.  The 
work  of  construction  proceeded  during  the  six  years  following.  The  bishop 
hatl  entire  charge  of  the  enterprise,  and  the  money  was  obtainetl  largely,  iii- 
decd  we  think  entirely,  through  the  zeal  and  efforts  of  Bishop  Lee.  Delays 
occurred  for  a  want  of  funds,  and  money  ws48  borrowed  by  the  bishop  on  his 
individual  credit,  in  anticipation  of  contributions,  and  applied  to  the  purpose 
of  constructing  the  building.  The  amount  exp>endetl  was  about  §70,0C^', 
The  amount  receiveii  by  the  bishop  for  the  purposes  of  the  case  was  about 
.1^t*>0.(M)0.     lie  therefore  advanced,  or  paid  out  of  his  private  funds,  say  S10,0<J0 
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for  tbe  erection  of  the  bailding  and  the  purposes  of  the  trust.  This  state- 
ment is  based  upon  a  stipulation  in  which  it  is  conceded  the  bishop  paid  out 
more  than  he  received;  and  it  was  agreed,  if  it  was  held  the  plaintiff  was 
entitled  to  recover,  the  amount  so  expended  should  be  hereafter  ascertained. 
In  making  the  advances  the  bishop  undoubtedly  expected  to  be  repaid  from 
contributions  he  expected  to  receive.  We  do  not  think  he  intended  to  give  so 
largely  from  his  individual  means.  But  the  bishop  knew  the  convention, 
^liocese,  or  church  in  Iowa  did  not  have  any  funds  which  could  be  applied  to 
tlie  purpose  of  the  trust  or  his  reimbursement. 

There  is  evidence  tending  to  show  the  advances  were  made  in  good  faitli 
for  the  more  speedy  attainment  of  the  object  intended.  It  cannot  be  said 
money  was  injudiciously  expended,  unless  possibly  a  more  costly  edifice  wan 
erected  than  the  means  at  the  command  of  the  bishop,  or  in  expectancy,  justi- 
fied. But  this  was  left  entirely  to  the  discretion  of  the  bishop,  and  as  he 
proceeded  in  the  utmost  good  faith  we  are  not  prepared  to  say  the  defendants 
can  justly  complain.  From  time  to  time  Bishop  Lee  made  statements  to  the 
annual  conventions  in  relation  to  the  progress  of  the  work  of  construction,  but 
no  material  action  was  taken  in  reference  thereto  until  1873,  when  it  was  re- 
}K)rted  to  the  convention  the  building  was  completed,  whereupon  that  body 
recommended  *<that  said  church  be  consecrated  as  a  cathedral,  if  such  recom- 
mendation meet  the  wishes  of  the  bishop  and  the  principal  donors."  At  this 
time  Bishop  Lee  stated  to  the  convention  that  '^  in  due  time  a  detailed  report 
of  receipts  and  expenditures  will  be -made,  but  such  report  will  be  premature 
at;  present.     There  is  no  incumbrance  on  the  property/' 

There  is  a  canon  of  the  church  which  forbids  the  consecration  of  any  church 
edifice  "until  the  building  and  ground  upon  which  it  has  been  erected 
have  been  fully  paid  for,  and  are  free  from  lien  or  other  incumbnmce,  and 
also  that  such  building  and  grounds  are  secured  by  the  terms  of  the  device  or 
4leed  or  subscription,  by  which  they  are  given,  from  danger  of  alienation  from 
those  who  profess  and  practice  the  doctrine,  discipline,  and  worship  of  the 
Protestant  Episcopal  church  in  the  United  States  of  America."  The  building 
was  duly  consecrated  by  Bishop  Lee.  After  his  death  the  plaintiff  from  time 
to  time  presented  to  the  annual  diocesan  conventions  the  subject  of  reimburs- 
ing the  estate  for  the  amount  expended  over  the  amount  received.  Certiiin 
resolutions  were  adopted  recommending  that  a  committee  be  appointed  to 
"  solicit  subscriptions  and  take  any  other  proper  steps  to  raise  a  fund  to  re- 
imburee  the  estate  of  the  late  bishop:  *  *  *  this  convention  disclaiming 
any  liability  on  the  part  of  this  diocese,  or  this  convention,  or  the  cathedral. 
for  said  sum  or  any  part  thereof."  Bishop  Perry  wrote  a  circular  letter  tend- 
ing to  the  accomplishment  of  the  same  end.  Nothing,  however,  was  resvlized, 
and  the  scheme  has  been  abandoned.  Bishop  Lee's  estate  is  insolvent,  and  in 
1877  the  annual  convention  of  the  diocese,  at  the  request  of  the  trustees  of 
the  college,  instructed  them  to  convey  the  real  estate  designated,  for  and  upon 
which  the  building  was  erected,  to  the  **  Right  Reverend  William  Stephens 
Perry,  bishop  of  the  Protestant  Episcopal  church  in  the  diocese  of  Iowa,"  and 
to  his  successors  in  said  office,  *  *  *  in  trust,  *^to  take,  hold,  and  main- 
tain the  same  for  the  use  and  benefit  of  the  said  Protestant  Episcopal  church 
in  the  diocese  of  Iowa,  for  cathedral  purposes ;  upon  the  further  trust  to 
grant,  bargain,  and  convey  the  same  unto  such  person  or  corporation  as  shall 
be  appointed  by  the  convention  of  said  church  to  take  and  hold  the  title  to 
the  said  premises  aforesaid;  and  upon  the  further  trust  unto  him,  the  said 
bishop,  his  successors  and  assigns,  to  reconvey  the  said  lands  and  premises  unio 
the  said  parties  of  the  first  part  (the  trustees  of  the  Oris  wold  College)  and 
tfamr  aucoessors,  whenever  the  same  shall  for  any  reason  cease  to  be  used  for 
i^thedrai  purposes  by  or  for  the  said  Protestant  Episcopal  church  in  the  dio- 
cese of  Iowa." 
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We  are  satisfied  Bishop  Lee  did  not  contemplate  or  believe  he  had  a  lien  for 
money  advanced  by  him  either  on  the  building  or  real  estate.  If  such  a  lieu 
exists,  he  was  ignorant  of  his  rights  in  this  respect. 

1.  Counsel  for  the  plaintiff  claim  "  that  Bishop  Lee  was  a  trustee  in  the 
work  of  erecting  the  cathedral,  and  the  plan  for  the  erection  of  the  same  was 
by  voluntary  subscription,  which  was  known  to  all  concerned."  We  do  not 
understand  the  foregoing  proposition  to  be  controverted.  Based  thereon  i^ 
plaintiff's  legal  proposition,  as  follows:  **That  Bishop  Lee  having  made 
advances  within  the  purview  of  the  trust  in  the  creation  of  the  trust  property, 
is  entitled  to  a  lien  upon  the  corpus  or  trust  estate  itself,  and  that  the  same 
can  be  sold  if  necessary  to  repay  him."  On  the  other  hand,  we  underatand 
counsel  for  the  appellant  to  maintain  "•  that  the  so-called  trustee*s  lien,  as  rec- 
ognized and  applied  in  the  decisions,  amounts  to  no  more  than  the  right  of  a 
trustee  to  be  reimbursed  his  necessary  and  proper  expenses  or  advances  for 
the  benefit  of  the  trust  out  of  the  income  of  the  estate  or  proceeds  of  a  sale 
thereof,  pursuant  to  the  trust  in  his  hands  or  coming  to  him,  aiid  to  be  allowed 
credit  accordingly  in  his  accounting;  and  the  further  right,  where  there  is  a 
cestui  que  trust,  whose  equitable  duty  it  is  to  indemnify  or  reimburse  the 
trustee  for  such  expenses,  to  retain  the  title  and  possession  of  the  trust  es- 
tate as  against  such  beneficiary  until  repayment.  That  the  lien  confers  n<> 
light  of  foreclosure  and  sale  of  the  body  of  the  trust  estate,  as  in  case  of  a 
mortgage,  especially  when  this  would  destroy  the  trust." 

In  support  of  their  respective  theories  counsel  have  cited  a  large  number  of 
authorities,  and  have  largely  considered  the  whole  doctrine  of  trusts  as  enun- 
ciated in  the  books,  so  far  as  the  same  relates  to  the  lien  of  trustees  and  its 
enforcement.  The  decisions  cited  have  been  carefully  examined,  and  we  be- 
lieve it  can  be  safely  asserted  they,  with  a  single  exception,  relate  to  trusts 
of  a  business  as  distinguished  from  those  of  a  charitable  or  religious  character. 
We  do  not  deem  it  essential  to  determine  whether  or  not  the  lien  of  a  trustet* 
for  advances  made  for  the  benefit  of  the  trust  can  be  enforced  by  a  sale  of  the 
trust  estate  when  the  trust  is  of  a  business  character.  Conceding  it  may  bp 
done  and  the  trust  destroyed,  and  the  property  devoted  to  other  purposes,  this 
is  but  an  incident  which'  attaches  to  all  enterprises  of  a  business  character. 
The  property  is  not  destroyed,  but  merely  enters  into  other  channels  of  busi- 
ness than  was  contemplated  when  the  trust  was  formed.  The  destruction  ot 
a  charitable  or  religious  trust  by  a  sale  such  as  is  asked  in  the  case  at  bar,  in 
not  an  incident  which  usually  attaches  to  such  a  trust.  Ordinarily  it  cannoi 
be  said  the  donor  or  founder  of  the  trust  contemplated  such  a  result.  But  we 
do  not  feel  called  upon  to  determine  whether  there  is  a  substantial  distinctioir 
between  the  two  kinds  of  trusts  mentioned,  in  so  far  as  relates  to  the  enforce- 
ment of  a  trustee's  lien.     We,  however,  incline  to  think  there  may  be. 

We  can  readily  conceive,  when  a  trustee  makes  advances  for  a  trust  estate, 
and  there  i«  a  beneficiary  known  to  the  law,  that  equity  might  well  require 
such  beneficiary  to  reimburse  the  trustee.  We  shall  not  stop  to  inquire  when 
or  how  this  may  be  done,  because  in  the  case  before  the  court  there  is  no  such 
person.  The  members  of  the  church  or  diocese,  or  at  least  many  of  them, 
)iad  knowledge  of  what  the  bishop  did,  but  no  pecuniary  obligation  was  in- 
terred by  them.  The  diocese  has  no  funds  which  can  legally  be  devoted  to- 
the  purpose  of  reimbursing  the  bishop's  estate,  and  no  action  can  be  main- 
tained a^inst  it. 

2.  But  counsel  for  the  plaintiff  maintain  *^  that  a  charitable  trust  estate  is 
as  much  liable  for  expenses  properly  incurred  in  its  creation,  or  to  relieve  it 
from  incumbrance,  as  a  pecuniary  trust  estate,  and  that  the  corpus  can  be  sold 
to  pay  such  expenses;  that  it  is  as  legitimate  to  put  an  end  to  a  charitable- 
trust  by  a  sale  to  pay  just  claims^  as  it  is  to  put  an  end  to  a  pecuniary  trust 
by  a  sale."     Without  stating  the  appellant's  proposition  at  length,  it  is  suf  • 
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fieient  to  say  the  foregoing  position  is  controverted.  The  claim,  being  the 
Jien,  never  has  been  enforced  against  a  charitable  trust  by  a  sale  of  the  prop* 
erty  at  the  instance  of  the  trustee,  unless  such  power  has  been  expressly  eon- 
ferred.  The  authorities  cited  by  counsel  for  appellant  relate  to  trusts  of  a 
business  character.  It  is  true,  they  were  not  distinguished  from  charitable 
trusts,  because  the  cases  did  not  require  it.  The  language  of  the  decisions  is 
general  and  applicable  to  all  trusts,  but  we  think  it  should  be  confined  to  the 
characber  of  the  trust  under  consideration. 

The  trust  in  question  is  peculiar,  and  we  are  informed  by  counsel  none  like 
It  is  to  be  found  in  the  books.  But  counsel  for  the  appellant  have  cited 
Darkey.  Williamson,  25  Beav.  622,  which  is  claimed  in  principle  to  be  iden- 
tical with  the  case  at  bar.  In  that  case  the  question  was  whether  the  plain- 
tiff '*  was  entitled  to  a  lien  upon  a  Baptist  chapel  at  Exeter,  on  account  of  ex- 
penses incurred  by  her  testator  in  the  execution  of  the  trust.  In  1725  the 
chapel  was  established,  and  in  1822  it  was  rebuilt,  and  the  management  of  the 
matter  was  intrusted  to  the  chapel  wardens,  one  of  whom  was  Mr.  Darke, 
the  testator  of  the  plaintiff.  For  this  purpose  they  borrowed  money  from 
Ann  Smith,  and  they  deposited  with  her  the  title  deeds  of  the  chapel.  They 
•also  made  themselv^  personally  liable  to  her  for  the  repayment  of  the  amount 
thus  borrowed.  Subsequently  to  this,  payment  of  the  debt  was  enforced 
against  the  estate  of  Mr.  Darke,  and  the  plaintiff,  his  representative,  now  in- 
sists that  she  is  entitled  to  a  lien  on  the  chapel  to  be  repaid  the  amount/' 
The  court  said:  ''In  support  of  the  plaintiff's  case  I  have  been  referred  to 
many  authorities  laying  down  the  proposition  that  a  trustee  is  entitled  to  be 
repayed  any  expenses  properly  incurred  in  the  execution  of  the  trust.  Of  the 
correctness  of  this  proposition  there  can  be  no  doubt ;  but  the  question  is 
whether  a  trustee  can,  for  that  purpose,  destroy  all  the  trusts,  and  the  relief 
:isked  was  refused,  although  it  was  held  the  plaintiff  was  entitled  to  the  cus- 
tody of  the  title  deed,  which,  in  England,  as  we  understand,  ordinarily  amounts 
to  an  equitable  mortgage.  Counsel  for  the  plaintiff  have  attempted  to  dis- 
tinguish this  case  from  the  one  before  the  court,  but  we  think  they  have  failed 
in  this  respect.  They  further  insist  there  have  been  cases  subsequently  de- 
cided in  England  which,  in  substance,  have  overruled  it.  Such  cases  have 
been  examined,  and  we  find  they  relate  to  trusts  of  a  business  character ;  and, 
f*onceding  the  rule  there  announced  conflicts  with  the  foregoing  decision  as 
applied  to  the  facts  before  the  court,  still  we  think  the  foregoing  decision  must 
lie  r^iarded  as  an  authority  in  a  case  where  the  rights  of  a  trustee  of  a  char- 
itable trust  are  involved. 

3.  This  trust  was  originated  by  Bishop  Lee,  with  the  purest  and  best  of 
motives,  for  the  attainment  of  an  object  he  much  desired.  Through  his  per- 
sonal solicitations,  or  because  of  the  knowledge  the  donors  had  of  the  bishop, 
the  funds  were  obtained.  It  was  not  his  purpose  in  creating  the  trust  to  cast 
H  bunien  on  his  people  in  Iowa,  but  he  expected  to  obtain  the  necessary  funds 
from  friends  who  were  non-residents  of  the  state.  In  this  unfortunately  he 
was  mistaken.  Had  he  lived  it  is  probable  the  amount  advanced  by  him 
-would  in  some  n^ anner  have  been  paid.  The  bishop  had  full  charge  of  every- 
thing connected  with  the  trust  and  its  execution.  He  was  subject  to  no  con- 
trol whatever.  He  determined  the  size  of  the  building  and  the  manner  it 
should  be  constructed.  All  contracts  were  made  by  him  oi:  under  his  direction. 
The  sidvances  were  made  in  good  faitli,  for  the  more  speedy  accomplishment 
of  the  trust,  and  that  was  the  erection  of  an  edifice  for  public  worahip.  The 
advances,  however,  were  purely  voluntary.  There  was  no  obligation  im- 
posed on  the  bishop  to  make  them.  Delays  occurred  for  want  of  funds.  Tlie 
-work  of  constmction  occupied  six  years,  and  it  is  not  certain  if  further  delay 
bad  occurred  the  object  of  the  trust  would  have  been  defeated.  But  the  bishop 
nndoubtedly  acted  as  he  thought  for  the  best  in  making  the  advances ;  but  he 
relied  exclusively  on  future  contributions  for  his  reimbursement.    The  ad- 
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vances  were  not  intended  as  gifts,  but  the  bisbop  expected  to  be  repaid  in  the 
manner  just  stated.  He  did  not  believe  he  had  a  lien  on  the  trust  property 
for  the  amount  advanced  by  him.  If  a  lien  is  to  be  implied,  he  was  ignorant 
of  such  rule. 

It  cannot  be  presumed  that  the  bishop  would  violate  a  canon  of  the  church 
and  consecrate  a  building  which  was  not  paid  for.  He  declaied  it  was  free 
from  incumbrance.  In  making  this  declaration  there  was  no  mental  reserva- 
tion. He  meant  that  the  building  was  paid  for  by  contributions  and  advances 
made  by  him.  Bishop  l^ee  acted  without  doubt  in  good  faith,  and  meant  to- 
be  underatood  there  was  no  lien  or  charge  against  the  property  about  to  be 
consecrated  for  public  worship. 

Now  it  seems  to  us  the  right  of  a  trustee  to  a  lien  on  the  trust  property 
must  be  based  on  an  implied  contract  obligation  or  understanding,  and  that 
no  such  implication  should  be  indulged  in  this  case  because  of  the  character 
of  the  trust,  and  for  the  further  reason  such  a  thing  never  was  contemplated 
by  Bishop  Lee.  The  decree  of  the  district  court  establishes  a  lien  on  the 
building,  to  satisfy  which  tlie  same  may  be  sold.  ThiSiimplies  it  maybe  torn 
down  and  removed.  No  such  result  was  contemplated  by  Bishop  Lee.  and  it 
would  be  doing  him  great  injustice  for  a  moment  to  suppose,  if  living,  he 
would  sanction  such  a  proceeding.  The  decree  of  the  district  court,  if  car- 
ried out,  can  have  but  one  result,  and  that  is  the  total  destruction  of  th.^ 
trust  which  it  was  the  object  of  Bishop  Lee  to  preserve  and  protect.  We 
think  the  district  court  eiTed  in  implying  and  enforcing  the  lien  under  the 
circumstances.  We  have  no  power  to  eurorce  the  moral  obligation,  if  such 
there  be,  resting  on  those  who  enjoy  the  benefits  of  the  advances  made  by 
Bishop  Lee.  With  such  question  we  have  nothing  to  do,  and  in  justice  should 
state  that  it  is  only  for  the  purposes  of  the  case  conceded  that  advances  were 
made.  It  is  not  conceded  as  a  fact,  and  such  question  has  not  been  consid- 
ered by  us,  because  unnecessary. 

4.  It  is  claimed  by  counsel  for  the  plaintiff  that  Bishop  Lee  made  advance:)^ 
to  pay  claims  of  mechanics  which,  if  not  paid,  could  have  been  enforced  a.s 
liens  against  the  building.  It  is  altogether  probable  that  such  claims  were 
paid  by  the  bishop,  but  whether  they  would  have  been  enforced  as  liens  we 
have  no  means  of  knowing.  But  such  a  result  must  be  conceded  to  have 
been  probable.  To  prevent  such  liens  and  the  anticipated  result  may  have 
been  the  reason  for  the  advances.  But  conceding  all  that  is  claimed  in  this^ 
respect,  we  do  not  think  the  estate  can  be  subrogated  to  a  right  never  claimed 
by  Bishop  Lee,  and  which  he  never  intended  to  enforce  so  as  to  destroy  the 
trust  and  thereby  cause  the  property  to  be  devoted  to  purposes  never  contem- 
plated by  the  donors  or  the  bishop.  It  seems  to  us  that  it  is  immaterial  what 
claims  were  paid,  and  that  the  plaintiff  must  recover,  if  at  all;  because  of  the 
right  to  assert  and  enforce  a  trustee's  lien. 

The  decree  of  the  district  court  must  be  reversed  and  the  petition  dismissed* 
Beversed. 


Beis  and  others  v,  McConnel  and  another. 
Filed  March  22,  1883. 

Tb0  writing  in  this  caw,  which  defendants  claimed  to  be  an  entire  contract,  the  breach  of  whicb 


I  Uieia  to  damages  that  conld  be  made  a  counter-claim  in  a  snit  by  plaintiff  to  recover  the  price 
of  cerUin  gooda  lold  onder  soeh  Mrrttten  agreement,  constrned  aa  only  a  continuing  oflbr  to  sell  good* 
npon  the  terms  stated  therein,  binding  npon  plaintifl'^  so  fnr  as  acted  upon  by  defendants,  and  that 
plaintiffs  had  the  right  to  withdraw  the  proposition  or  offer  at  any  time,  and  were  not  liable  for  failure 
to  fill  orders  after  giving  notice  of  snch  withdrawal. 

Appeal  from  Des  Moines  district  court. 

The  plaintiffs  commenced  this  action  to  recover  of  the  defendants  the  sun» 
of  1^21.70  for  certain  horse-collars  sold  and  delivered  to  defendants.    The  de- 
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fendants  admitted  the  receipt  of  the  goods  ;ind  tlieir  value,  and  by  way  ol* 
mtinter-claim  set  up  an  alleged  contnict  made  with  the  plain  tiff?  for  tiie  pur- 
ohase  of  a  large  number  of  collars,  in  addition  to  those  delivered,  and  the  fail- 
ure of  the  plaintiffs  to  make  delivery  thereof,  and  they  claimed  damages  in 
the  sum  of  ^1^3,000.  which  they  alleged  they  sustained  by  reason  of  the  breach 
f)f  the  contract  by  the  plaintiffs.  There  was  a  trial  to  the  court  without  a 
jnry,  which  resulted  in  a  judgment  for  the  plaintiffs,  and  the  defendiuita  ap- 
penl. 

Ifodge  cfe  Blythe  and  Smyth  cfe  Son,  for  appellants.  Hall  <fc  Hrtston,  for  ap- 
f>ellees. 

UoTHROCK,  J.  The  plaintiffs  are  mjmufjicturers  and  dealers  in  hor.se-ri>l- 
lars  and  saddlery  at  I^uisville,  Kentucky,  add  defendants  are  wholesale  deal- 
ers in  the  same  kind  of  goods  at  Burlington,  in  this  state.  In  September, 
1879,  one  Sinton,  a  traveling  salesman  and  agent  of  the  plaintiffs,  called  upon 
the  defendants  and  sold  tliem  some  collars.  At  the  time  of  the  contract  the 
:ollowing  writing  was  entered  upon  the  books  of  the  defendants: 

?S  "Sept.  22.    8.  Ueis  &  (-o.,  Louisville.     8  per  cent.  cash. 

5 '3.  Wool  face. 

S*|  --  5  No.  2  H.  P.  Imp.  Scotch,  1-17,  2-18,  1-19,  1-20,                          14.50 

5e^  \               "        "          »        21,                                                        14.50 

^^o  '5N0.1                      ^                    *•                                      l(>.r>o 

II  I                               "                    "           21,                        lt>.r>o 

;:  '3  [Signed]           Hahiiy  Sinton,  Agent." 

The  goods  named  in  this  instrument  were  delivered,  and,  in  pui-suance  of  a 
further  order,  other  goods  of  the  same  kind  were  delivered  at  the  same  prire. 
r'or  the  goods  so  delivered  this  action  was  brought.  The  value  of  collars  ma- 
terially advanced,  and  the  defendants  made  orders  and  demands  for  some  500 
flozen,  claiming  their  right  to  do  so  under  the  terms  of  the  instrument  abovt* 
swtout.  There  is  much  dispute  in  the  evidence  as  to  whether  or  not  tlie 
words  "  good  for  spring  oixler.s-  samples  only,"  were  written  by  the  agent  Sin- 
ton,  or  by  any  other  person  before  he  signed  his  name  to  the  written  instru- 
iiient.  In  the  view  of  the  ease  taken  by  the  learned  district  judge  who  tried 
the  case,  this  was  immaterial.  In  the  findings  of  fact  and  conclusions  of  law 
inade  by  the  district  court,  it  was  held  that  even  if  Sinton  did  make  the  writ- 
:ng  as  claimed  by  defendants,  it  was  but  a  continuing  offer,  binding  upon  (hi* 
plaintiffs  so  far  as  acted  upon  by  the  defendants,  and  that  ))Iaintilrs  had  tlic- 
right  to  withdraw  the  proposition  or  offer  at  any  time,  and  were  not  liable  in 
damages  for  failure  to  fill  ordere  after  giving  notice  of  such  withdrawal.  It 
is  contended  by  counsel  for  appellants  that  the  whole  transaction  was  an  wi- 
tire  contract,  and  that  because  of  the  actual  purchase  miide  by  this  writing 
they  had  the  absolute  right  to  demand  the  delivery  of  some  500  dozen  of  cel- 
lars at  the  same  rate,  although  the  orders  therefor  were  made  after  the  jirop- 
osition  was  withdrawn  by  the  plaintiffs. 

It  appears  to  us  to  be  exceedingly  doubtful  whether  the  instrument  abo\  e 
set  out  is  a  contract  for  the  sale  of  any  collars.  It  does  not,  upon  its  face, 
hind  Reis  &  Ck).  to  deliver  collars  to  the  defendants  or  to  any  other  pei*son. 
But,  conceding  it  to  be  a  contract,  what  does  it  imi)orty  It  is  at  most  but  a 
sale  of  11  dozen  of  collars  at  certain  fixed  prices.  Counsel  lor  defendants 
eontend  that  it  imports  more  than  this;  that  the  words  '*good  for  spring 
orders  "  mean  that  the  plaintiffs  were  bound  to  sell  collars  to  the  defendants 
for  the  spring  trade  at  the  same  rate.  It  is  virtually  conceded  that  there  is 
no  mutuality  in  the  contract,  and  that  defendants  were  not  bound  thereby  to 
order  their  stock  for  spring  trade  of  the  plaintiffs;  but  it  is  claimed  that  the 
contract  for  11  dozen  of  santple  collars  was  a  consideration  for  the  promise  to 
fill  orders  at  the  same  price  for  the  spring  trade.     In  other  words,  it  is  con- 
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tended  that,  in  consideration  that  the  defendants  would  purchase  the  san 
lot  of  collars,  the  plaintiffs  agreed  to  fill  orders  for  the  spring  trade  at 
same  rate.  But  we  do  not  think  this  construction  of  the  transaction  betw 
the  parties  is  supported  by  the  evidence.  The  purchase  of  the  sample  lot  ^ 
made  at  certain  prices.  The  price  agreed  to  be  paid  was  the  consideral 
for  that  purchase,  and  the  collars  were  of  the  full  value  agreed  to  be  ] 
therefor,  as  admitted  by  defendants  in  their  answer.  In  reaching  the  con 
sion  that  the  words  *'  good  for  spring  orders — samples  only,"  were  but  a  i 
tinning  offer,  which  the  plaintiffs  had  the  right  to  withdraw,  the  court  n 
have  found  that  the  purchase  of  the  sample  lot  formed  no  consideration 
the  offer ;  and  such  a  finding  was,  we  think,  warranted  from  the  evidence.  ' 
propositions,  if  the  language  of  the  instrument  could  properly  be  so  cal 
may  well  have  been  found  under  the  evidence  not  to  have  been  entice, 
divisible  and  independent.  In  this  view  of  the  case  it  was  the  undoul 
right  of  tiie  plaintiffs  to  withdraw  the  offer  at  any  time.    Affirmed. 


•^  EJBLLEHEB  V.  CiTY  OF  E^EOKUK. 

\  Filed  March  22,  1883. 

.  ;  The  statement  that  a  sidewalk  was  at  the  time  of  an  alleged  aceldent  in  **  good  repair,**  is  n< 

expresaion  of  an  opinion  on  the  part  of  a  witness,  bat  of  a  fiict  discoverable  by  ordinary  obsem 

4  and  admtsslble  In  evidence  as  such. 

J  Error  and  prejadice  to  a  party  shoald  be  afirmatiTely  shown,  to  authorize  the  reversal  of  a ; 

^  meut  on  the  ground  of  the  exclasion  of  evidence  or  other  rulings  of  the  court. 

^  An  instruction  that  if  a  defect  in  a  sidewalk  was  "epe»  <^nd  notorious**  the  city  was  charg 

f  with  notice  thereof,  is  not  calculated  to  mislead  the  Jury  and  Is  not  erroneous. 

'^  Objections  not  founded  upon  exceptions  taken  at  the  proper  time,  will  not  be  tonsldered. 

Instructions  may  be  reviewed  upon  the  presentation  of  so  much  of  the  evidence  as  will  ahon 
facts  to  which  the  instructions  are  applicable  were  before  the  court,  and  a  review  of  the  rnlinga  < 
court  admitting  or  rejecting  evidence  may  be  had,  if  sufficient  of  the  evidence  about  which  the 
tion  arises  Is  presented  to  determine  Its  character  and  bearing ;  but  when  it  ia  nrged  as  an  objecti 
a  jndgment  that  the  verdict  is  not  supported  by  the  testimony,  the  evidence  in  fitU  la  required 
before  the  court. 

Appeal  from  Lee  circuit  court. 

Action  at  law  to  recover  damages  for  personal  injuries  resulting  fro 
fall  upon  the  sidewalk  of  the  city,  caused  by  its  defective  condition.  Tl 
was  a  judgment  upon  a  verdict  for  defendant.    Plaintiff  appeals. 

Miller  <£•  Son,  for  appellant.    /.  ff.  Dryden,  for  appellee. 

*  Beck,  J.  1.  The  objections  to  the  judgment,  raised  by  the  assigmnen 
errors,  and  urged  in  argument,  relate  to  rulings  of  the  circuit  court  in  ad 
ting  and  excluding  evidence,  and  in  giving  certain  instructions  to  the  j 
We  will  consider  these  objections  in  the  order  of  their  presentation  in  th< 

•  signment  of  errors. 

2.  An  affidavit  filed  in  support  of  a  motion  for  a  continuance,  made  b^ 
.;  fendant  on  account  of  the  absence  of  a  witness,  alleged  that  defendant 

pected  to  prove  by  the  witness  that  the  sidewalk  upon  which  plaintiff 
was  at  the  time  in  good  repair.  In  order  to  avoid  the  continuance*  plai 
admitted  that  the  witness,  if  present,  would  testify  as  stated  in  the  affidi 
but  denied  the  competency  of  the  evidence,  and  objected  thereto  upon 
gi'ound  that  the  statement  of  the  witness  as  to  the  condition  of  the  sidei 
was  an  expression  of  opinion,  and  it  was  not  shown,  by  the  affidavit  or  otheri 
that  the  witness  was  competent  as  an  expert  to  state  an  opinion  in  regar 
the  condition  of  the  sidewalk.  We  think  the  statement  of  the  afiidavi 
the  effect  that  the  sidewalk  was  in  "  good  repair,"  is  not  the  expression  o: 
opinion,  but  of  a  fact  discovered  by  the  observation  of  the  witness, 
person  of  ordinary  intelligence  is  capable  of  observing  the  condition 


Digitized  by 


Google 


Iowa.]  K£LLEflBB   t*.  CITY   OF   KBOKUE.  2^1 

street  or  sidewalk,  whether  it  be  in  good  repair  or  bad  condition .  All  persons 
living  in  or  who  frequent  cities  continually  use  the  streets,  and  in  passing 
along  a  sidewalk  would  oi-dinarily  observe  its  condition.  The  testimony  in 
question  belongs  to  that  class  which  relates  to  experience  and  observation  as 
U)  affairs  of  every-day  life,  to  which  the  attention  of  all  are  directed,  and  of 
which  all  are  competent  to  speak.  A  witness,  without  a  showing  of  his 
qualifications  as  an  expert,  may  state  conditions  of  the  weather,  the  time  of 
ttie  day,  the  comparative  distance  which  separates  objects,  tlie  condition  of 
the  roads  and  streets,  and  tlie  like,  for  the  reason  that  matters  of  this  kind 
are  within  the  observation  of  all,  and  in  speaking  of  them  he  does  not  express 
an  opinion,  but  states  facts  learned  from  observation. 

'i.  The  next  objection  urged  by  counsel  is  based  upon  the  exclusion  of  evi- 
dence as  shown  by  the  following  extract  from  the  record  before  us:  *'  Plain- 
tiff offereil  the  evidence  of  one  Thompson,  a  carpenter  and  sidewalk  builder, 
who  testified  lie  laid  the  sidewalk  for  defendant,  where  plaintiff  fell,  in  1868, 
and  knew  how  long  stringers  imder  such  sidewalk  would  remain  so  as  to  hold 
nails  after  construction,  and  plaintiff  then  itsked  him  how  long  a  stringer,  as 
referred  to,  would  remain  before  becoming  rotten  and  becoming  incapable  of 
holding  nails.  Defendant  objected,  and  the  court  sustained  the  objection  and 
refused  to  let  witness  answer.*'  It  is  not  shown  wluit  fact  plaintiff  expected 
to  elicit  from  an  answer  to  the  question,  nor  what  res^nse  the  witness  would 
iiave  made  thereto.  We  cannot  presume  that  the  witness  would  have  given 
evidence  beneficial  to  plaintiff,  and  that  she  was  prejudiced  by  the  refusal  of 
the  court  to  permit  the  witness  to  answer  the  question.  Error  and  prejudice 
to  plaintiff  should  be  affirmatively  showy  to  authorize  us  to  reverse  the  judg- 
ment on  the  ground  of  this  or  any  other  ruling  of  the  court.  See  Jenks  v. 
JCnotVs  Mexican  Silver  Mining  Co.  12  X.  W.  Eep.  588. 

4.  The  court  in  three  instructions  (the  fifth,  sixth,  and  eleventh)  directed  the 
jur>\  in  effect,  that  if  the  defect  in  the  sidewalk  was  *'  open  and  notorious,'' 
the  city  is  chargeable  with  notice  thereof.  To  these  instructions  counsel  for 
the  plaintiff  object  on  the  ground  that  the  use  of  the  word  *'  open"  is  mislead- 
ing, in  tliat  the  jury  would  understand  the  court  to  refer  to  a  defect  consist- 
ing of  an  •*  open  hole"  in  the  sidewalk.  Counsel  give  an  improper  effect  t« 
the  woril  "open."  It  means,  in  the  connection  where  it  is  found  in  the  in- 
struction, "not  concealed,  not  hidden,  exposed  to  view,  apparent;"  asecondaiy 
signification  in  which  the  word  is  very  frequently  used.  We  observe  that 
the  learned  and  experienced  counsel,  who  argued  the  case  before  us,  uses  the 
word  in  this  precise  sense  in  his  written  brief.  The  instructions,  we  think,  are 
Tiot  objectionable  upon  the  ground  urged  by  counsel. 

5.  Counsel  for  plaintiff  assail  the  thirteenth  instruction  given  to  the  jury, 
on  the  ground  it  presents  the  doctrine  that  defendant  must  be  shown  to  have 
had  notice  of  the  defect  in  the  sidewalk,  in  order  to  charge  it  with  liability, 
iusisting  that  it  is  liable  if  the  city  authorities  could  have  discovered  the  de- 
ftx:t  by  the  exercise  ol  reasonable  care  and  diligence.  This,  though  a  brief, 
Lh  a  sufficient  statement  of  counsel's  point  for  our  present  purpose.  No  in- 
struction presenting  this  view  of  the  law  was  asked  by  plaintiff  on  the  trial, 
and  the  thirteenth  instruction  given,  upon  which  the  objection  under  considera- 
tion is  bstsed,  was  not  in  any  manner  excepted  to  in  the  court  below.  No  ex- 
ceptions to  instructions  were  taken  when  they  were  given,  as  contemplated 
by  Code,  g  2787.  See  Cadtoalider  v.  Blair,  18  Iowa,  420.  But  exceptions  to 
the  fifth,  sixth,  and  eleventh  instructions,  and  to  no  others,  were  taken  upon 
Uie  motion  for  a  new  trial,  as  contemplated  by  Code,  §  2789.  The  thirteenth 
instruction  assailed  by  the  objection  under  consideration  was  not  excepted  to 
in  the  court  below.  Under  the  familiar  rule  that  objections  not  founded  upon 
exceptions  taken  at  the  proper  time  will  not  be  considered  in  this  court,  we 
cannot  determine  the  question  discussed  by  counsel. 
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6.  Counsel  for  defendants  insist  that  as  the  evidence  is  not  all  before  this 
eourt,  and  tliat  as  the  record  *'  only  purports  to  set  out  the  evidence  tending  to 
prove  certain  facts/'  there  can  be,  in  this  court,  "  no  review  of  the  instrae- 
lions,  nor  of  the  admission  or  refusal  of  testimony,  because  the  court  cannot 
8ay  tiiere  is  any  prejudice." 

This  position  has  no  support  under  the  familiar  rules  of  practice  of  this  and 
other  appellate  courts.  Instructions  may  be  reviewed  upon  the  presentation 
of  so  much  of  the  evidence  as  will  show  that  facts  to  which  the  instructions 
are  applicable  were  before  the  court  All  that  is  usually  necessary  is  a  state- 
ment in  the  bill  of  exceptions  that  there  was  evidence  tending  to  prove  such 
facts. 

Xor  is  it  necessary  to  have  all  the  evidence  before  us  to  authorize  us  to  re- 
view rulings  admitting  or  rejecting  testimony.  The  evidence  about  which 
the  question  arises  should  appear,  not  necessarily  in  full,  so  that  we  can  de- 
termine its  character  and  bearing. 

We  learn  the  issues  in  the  case  from  the  pleadings,  which  we  consider  in 
determining  the  applicability  of  instructions,  and  the  competency  and  rele- 
vjiiicy  of  the  evidence.  We  fear  the  error  of  defendant's  counsel  upon  this 
point  is  entertained  by  many  other  counsel  who  prepare  cases  for  this  court. 
The  evidence  is  often  /ully  set  out  in  many  pages,  M'hen  a  paragraph  stating 
what  fiicts  the  testimony  tended  to  prove  would  answer  a  better  purpose. 
Tills  unnecessary  practice  imposes  gi-eat  labor  upon  cx)unseland  great  burdens 
upon  parties  to  actions  in  the  matter  of  costs.  The  evidence  in  »full  is  re- 
quired in  law  actions  only  when,  as  an  objection  to  the  judgment,  it  is  urged 
that  the  verdict  is  not  supported  by  the  testimony.  Upon  no  other  questions 
is  it  proper  to  bring  before  us  all  the  evidence. 

We  have  considered  all  the  questions  in  the  case  and  reach  the  conclusion 
that  the  judgment  of  the  circuit  court  ought  to  be  affirmed. 


BuFFiNGTON  WHEEL  Co.  and  Others  v,  Burnham  and  others. 
Filed  March  22,  1883. 

An  ordinance  of  a  city  council  aathorlzlng  certain  firms  to  build  a  side  track  to  a  railroad  alon; 
'ertain  streeta  in  a  city,  paasiufc  the  mills  of  one  of  such  ftrmA,  ia  not  Talid  wlien  there  ia  aruie 
that  no  member  of  ttie  council  shall  be  allowed  to  vote  upon  any  measure  in  which  he  is  perwnaily 
interested,  and  such  ordinance  was  not  passed  by  the  requinite  two-thirda  majority,  estiudinf  ttie  vote 
of  a  member  of  the  firm  owning  the  mills,  who  wks  also  a  member  of  the  council;  and  the  building:  of 
MQch  track  may  be  enjoined  at  the  instance  of  the  owners  of  property  that  woutd  he  injured  thft'i^. 

Appeal  from  Des  Moines  district  court. 

Action  in  chancery.  The  petitions  pray  that  defendants  may  be  enjoined 
and  restrained  from  laying  down  a  switch  and  side  track,  connected  with  the 
('hicago,  Burlington  &  Quincy  Railroad,  upon  certain  streets  in  the  city  of 
Burlington.  A  preliminary  injunction  in  accord  with  tlie  prayer  of  the  peti- 
tion was  allowed.  From  the  order  allowing  the  injunction  defendants 
appeal. 

Poor  <fc  Baldwin  and  Jfewman  d-  Blake,  for  appellants.  Hall  *  Hoiutt',a 
and  Smyth  <&  Son,  for  appellees. 

Beck,  J.  1.  The  petition  alleges  that  the  council  of  the  city  of  Burlington, 
on  the  fifth  day  of  June,  1882,  adopted  an  ordinance  authorizing  the  defend- 
ants, N.  R.  Derby  &  Co.  and  J.  R.  Burnham  &  Co.,  to  build  a  side  track  from 
the  Chicago,  Burlington  &  Quincy  Railroad  across  Washington,  Boandarv, 
and  Columbia  streets,  passing  the  mills  of  the  last-named  firm;  that  plaintiiVs 
own,  and  some  of  them  occupy,  for  manufacturing  purposes,  lots  located  a}x>n 
Boundary  aud  Osborn  streets,  in  the  vicinity  of  the  proposed  sidetrack;  '*tb:it 
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Uiepaaaage  of  the  ordinance  was  not  in  the  public  interest,  nor  demanded  by 
the  public,  nor  for  public  use,  but,  on  the  contrary,  was  for  the  private  bene- 
fit and  advantage"  of  defendants ;  that  the  building  of  the  sidetrack  will 
obstruct  the  free  public  use  of  the  streets  named,  and  will  greatly  interfere 
with  plaintiffs  in  the  enjoyments  and  use  of  their  property  situated. upon  the 
streets  named,  and  tliat  no  provision  is  made  by  the  ordinance,  nor  have  the 
defendants  offered  or  proposed  to  compensate  plaintiffs  for  the  injury  they 
vill  sustain  by  the  building  of  the  side  track.  It  is  also  alleged  that  the 
I'ouncil  of  the  city  is  composed  of  nine  persons,  and  N".  1^  Derby,  a  partner  in 
one  of  the  defendant  firms  at  the  time  the  ordinance  was  adopted.  w<is  one 
of  its  members,  and  voted  to  adopt  the  ordinance,  whicli,  with  his  vote, 
received  six  affirmative  votes.  It  is  further  shown  that,  under  a  rule  of  the 
council  then  in  force,  a  member  directly  interested  in  any  question  should 
not  vote' thereon.  The  defendants  answer  separately  the  petition,  denying 
that  the  construction  of  the  side  track  would  interfere  with  the  public  in  the 
iise  of  the  streets  over  and  along  which  it  would  be  constructed,  and  averring 
tliat  defendant  D^rby  had  no  such  interest  therein  sis  would  disqualify  him 
from  voting  upon  the  question  of  the  adoption  of  the  ordinance. 

2.  It  may  be  here  observed  that  the  petition  does  not  in  direct  terms  allege 
that  the  proposed  side  track  is  to  be  used  by  defendants  to  the  exclusion  of  otliers, 
or  the  public  generally.  The  allegation  of  the  petition  as  to  the  purpose  of 
the  ordinance,  which  we  have  above  quoted,  ])ossibIy  may  be  regarded  as  ap- 
plying to  the  use  of  the  side  track,  and  he  understood  as  an  averment  that  it 
is  to  be  private,  to  the  exclusion  of  the  public.  The  answers  are  equally 
indefinite  and  uncertain  as  to  the  proposed  use  of  the  side  track — whether  it 
>hould  be  public  or  private — and  the  same  is  true  of  the  evidence  upon  this 
point  of  the  case. 

3.  Counsel  for  plaintiffs  insist  that  the  grant  under  the  oixlinance  was  for 
a  private  purpose,  and  that  the  side  track  cannot  be  built  until  com|)ensation 
he  provided  for  all  sustaining  injury  by  reason  of  its  construction.  The  ques- 
tions presented  by  these  objections  need  not  be  considered,  for  the  reason  that 
the  case  must  be  disposed  of  upon  another  decisive  ground  which  we  will 
now  proceed  to  consider. 

4.  Under  the  rule  of  the  council  above  referred  to,  a  councilman  was  not 
permitted  to  vote  upon  questions  wherein  he  was  directly  interested.  The 
existence  of  this  rule  and  its  effect  to  render  unlawful  the  vote  of  a  member, 
whereby  his  own  direct  interest  would  be  promoted,  is  not  denied.  But  coun- 
M  for  defendants  insist  that  Derby  did  not  have  such  an  interest  in  the  sub- 
]^^t  of  the  ordinance  as  is  contemplateil  by  the  rule.  AVe  are  of  a  different 
'pinion. 

The  ordinance  empowers  the  defendants  to  <x)nstruct  the  side  track.  It  is 
:iot  denied  that  the  improvement  would  promote  the  interest  of  defendants, 
bat  it  is  insisted  its  benefits  would  be  shared  by  others  and  by  the  public  at 
iar^.  This  may  be  true,  but  the  defendants,  as  the  builders  of  the  track,  had 
an  interest  different  from  that  of  the  public.  The  authority,  the  franchise  to 
build  was  allowed  them.  They  would  receive  compensation  for  building  the 
track  by  its  use  in  their  own  business,  if  in  no  other  manner.  The  benefit* 
to  the  public  would  be  incidental;  their  private  benefit  was  the  direct  and 
*K>le  inducement  for  the  proposed  improvement.  The  case  is  not  unlike  that 
wherein  a  franchise  for  building  a  street  railway  is  involved.  Such  an  im- 
provement would  be  undertaken  for  the  expected  profits  in  transporting  the 
people  of  the  city,  not  for  the  public  benefit,  which  is  always  very  great  from 
sucli  improvements.  The  grantee  of  such  a  franchise  would  have  a  private 
interest  in  the  profits  of  carrying  the  people;  the  public  would  be  benefited 
by  the  cheap  and  speedy  transportation  which  it  would  afford.  The  interest 
of  the  defendants  and  the  benefits  to  the  public  in  the  case  before  us  are  not 
tiifferent. 
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Counsel  for  defendants  urge  that  Derby's  interest  is  similar  to  that  w 
he  would  have  in  the  building  of  streets  and  construction  of  sewers,  and 
if  councilmen  should  be  prohibited  from  voting  for  such  works  becaus 
their  interest  therein,  the  improvement  of  the  city  would  be  retarded, 
the  cases  supposed  by  counsel  are  very  different  from  the  one  before  us, 
constructing  streets  and  sewers,  in  the  usual  manner,  all  the  people  of 
city,  or  at  least  all  in  the  vicinity  of  the  work,  are  interested  alike.     ' 
are  never  built,  or  should  never  be  built,  for  the  profit  of  an  individual, 
incidental  benefits  to  the  public. 

The  rule  of  the  council  forbidding  members  to  vote  upon  questions  w)i< 
they  are  directly  interested  is  wise  and  just,  and  a  most  efficient  protec 
sigainst  city  legislation  for  private  purposes.  The  courts  will  be  caref i 
see  that  it  is  enforced.  A  member  of  the  council  cannot  base  a  claim  of  i 
as  against  the  public  or  an  individual  upon  the  violation  of  the  rule 'to  w 
he  was  a  party.  His  participation  in  the  unlawful  disregard  of  the  rule 
be  regarded  as  a  fraud,  from  which  he  can  reap  no  advantage.  Under  ( 
g  294,  the  concurrence  of  two-thirds  of  the  whole  number  of  the  men 
elected  to  the  council  is  required  to  enact  an  ordinance  of  the  character  o 
onq  under  which  defendants  claim  the  right  to  build  the  side  track. 
Derby's  vote  should  have  been  excluded,  the  ordinance  was  not  le 
iidopted. 

5.  It  is  urged  that  there  is  a  misjoinder  of  plaintiffs  in  this  case,  anc! 
this  reason  the  order  of  the  court  below  allowing  the  injunction  should  t 
moved.    It  is  sufficient  to  say  that  no  such  objection  was  made  in  any 
in  the  district  court.    It  cannot  for  the  first  time  be  made  upon  the  argui 
in  this  court. 

It  is  our  conclusion  that  the  judgment  of  the  district  court  ought  to  b 
firmed. 


Wood  and  others  tj.  ChicAgo,  R.  I.  &  P.  R.  Co. 
Filed  March  22, 1883. 

TlM  owners  of  land  boanding  on  a  navigable  river  own  tbe  fee  only  to  high. water  mark,  and 
of  congress  subsequently  declaring  that  sach  river  in  not  a  navigable  river  cannot  have  tlie  efl 
extend  their  ownership  to  the  center  of  the  stream,  so  as  to  enable  them  to  maintain  ejectmont  a 
parties  claiming  land  that  previously  formed  a  part  of  the  bed  of  such  river. 

While  a  stream  is  navigable,  the  riparian  rights  of  the  owners  of  land  bounding  thereon  are  s 
to  the  public  right  of  navigation,  and  the  only  effect  of  an  act  declaring  such  stream  aon-navl 
would  be  that  thereafter  they  would  not  be  subject  to  such  right. 

Appeal  fix)m  Wapello  district  court. 

Action  to  recover  possession  of  certain  land  in  the  city  of  Ottamwa. 
land  in  question  is  a  part  of  the  bed  of  the  Des  Moines  river  between  higl: 
low  water  mark  on  the  north  side.  The  defendant,  and  those  under  w^c 
claims,  have  maintained  and  operated  a  railroad  across  the  land  since 
AVhen  the  land  was  first  thus  occupied  the  Des  Moines  river  was,  in  cot 
plation  of  law,  a  navigable  stream,  and  remained  so  until  1865,  when,  b 
of  congress,  it  was  declared  non-navigable.  The  plaintiffs  are  the  ownc 
the  land  lying  north  of  the  river  at  the  place  in  question,  and  extending  t 
river.  There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were  renc 
for  the  defendant.     The  plaintiffs  appeal. 

J.  W,  DioDon  and  H.  B.  Henderaliott,  for  appellants.  StUes  *  Lathro^ 
uppellee. 

Adams,  J.  The  road  was  constructed  by  the  Keokuk,  Fort  Des  Moin 
Minnesota  Railroad  (Company.  The  defendant  claims  under  it.  The  riv« 
ing  a  navigable  stream  at  the  time  that  company  entered  upon  the  land 
constructed  its  road,  its  occupation  was  rightful  so  far  as  the  riparian  pi 
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etors  were  concenied,  and  remained  so,  at  least  until  the  stream  was  declareil 
non-navigable.  So  far  we  think  that  there  is  no  reasonable  ground  for  contro* 
versy.  Tomlia  v.  Railroad  Co,  JJ2  Iowa,  106.  During  that  time,  at  least,  the 
riparian  proprietors  owned  the  fee  only  to  high-water  mark.  The  plaintiffs, 
then,  cannot  complain  unless  the  act  of  congress  had  the  effect  to  extend  their 
rights.  The  plaintiffs  contend  that  it  did  have  such  effect  by  giving  them 
the  fee  to  the  middle  of  the  stream.  The  court  held  otherwise,  giving  an  in- 
struction in  these  words:  '^It  is  claimed  by  the  plaintiffs  that  since  said  con- 
veyances were  executed  (being  those  under  which  they  claim)  the  said  river 
!ias  been  by  act  of  congress  declared  non-navigable,  and  that  the  plaintiffs,  by 
reason  of  their  ownership  upon  the  bank  of  said  stream  since  said  act  was 
passed,  own  to  the  center  of  the  stream.  But  upon  this  point  the  court  in- 
structs you  that  the  said  act  of  congress,  declaring  the  said  river  non-navi- 
gable, would  not  extend  the  former  boundaries  of  the  plaintiff's  land.  When 
the  said  Wood  received  his  deed  it  gave  him  no  right  beyond  ordinary  high- 
water  mark,  and  it  was  the  same  as  though  so  expressed  in  the  deed,  and  the 
said  act  of  congress  would  not  have  the  legal  effect  to  extend  his  boundaries 
:i3  claimed  by  the  plaintiffs,  and  the  plaintiffs  claiming  through  him,  and  de- 
riving their  right  from  his  title,  are  limited  to  high-water  mark."  Tlie  plain- 
tiffs assign  the  giving  of  this  instruction  as  error. 

The  plaintiffs  contend  that  it  is  not  true  that  the  deed  under  which  they 
(daira  gave  their  ancestor  no  right  beyond  high-water  mark.  They  contend 
that  he  had  rights  beyond  high-water  mark  as  a  riparian  proprietor,  and  that, 
too,  though  the  stream  was  navigable;  citing  Mtissei-  v.  Hershey.  42  Iowa. 
^61;  Railroad  Co,  v.  Sdhurmer,  7  Wall.  287;  and  Yates  v.  Milttmikee,  10 
'  Wall.  504.  In  the  last  case  Milleu,  J.,  said :  **  This  riparian  right  is  prop- 
erty and  is  valuable,  and  though  tt  must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public  it  cannot  be  arbitrarily  destroyetl  or  impaired."  Such, 
doubtless,  is  a  fair  expression  of  the  law ;  but  this  is  not  the  precise  point  upon 
which  the  controversy  turns.  It  may  not  be  quite  correct,  as  the  court  be- 
low  said,  that  Wood  acquired  no  rights  beyond  high-water  mark.  Wliat  the 
court  meant,  doubtless,  was  that  Wood  acquired  no  rights  as  against  the  oc- 
<'upancy  by  the  railroad  company.  This  and  this  only,  was  it  necessary  to 
say  as  preliminary  to  the  further  proposition  that  Wood  acquired  no  ^right* 
subsequently,  by  the  act  of  congress.  To  this  extent  it  is  true  that  AVood  ac- 
quired no  right  by  his  deed,  (Tomlin  v.  Railroad  Co,  above  cited ;)  and  if  the 
court  went  further  it  ruled  an  immaterial  point,  and  the  plaintiffs  were  not 
prajudiced. 

The  principal  diflSculty  arises  when  we  reacli  the  question  as  to  whether 
the  act  of  congress  conferred  an  additional  right.  The  plaintiffs,  in  support  • 
of  their  position  that  it  did,  cite  Lockwood  v.  Railroad  Co,  37  Conn.  387.  But 
that  case  involves  only  the  principle  of  accretion  and  change  of  boundary  a.s 
consequent  thereon.  No  such  principle  is  involved  in  this  ciise,  nor  have  we 
a  case  where  the  plaintiffs'  estate  was  at  one  time  burdened  by  another  which 
has  since  been  extinguished.  They  claim  an  extension  of  boundary,  but  only 
as  an  incident  to  the  act  of  congress  declaring  the  stream  non-navigable.  We 
have  been  unable  to  discover  any  authority  or  principle  upon  which  we  could 
hold  that  the  act  had  that  effect.  The  case  is  somewhat  like  that  of  the  va- 
cation of  a  street.  The  boundary  of  the  land  abutting  on  the  street  is  not 
changed.  If  the  adjacent  owner  was  the  owner  of  the  fee  to  the  middle  of  the 
street^  he  would  of  course  enjoy  whatever  benefit  there  might  be  in  the  ex- 
tinguishment of  the  public  easement.  But  if  he  was  not  the  owner  of  such 
fee  the  vacation  of  the  street  would  not  confer  it.  In  respect  to  a  riparian 
proprietor  we  think  t1\at  this,  and  this  only,  can  be  said.  While  the  stream  is 
navigable  his  riparian  rights  are  subject  to  the  public  right  of  navigation. 
After  it  is  declared  non-navigable  they  are  not. 
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Some  other  questions  have  been  presented  but  it  is  not  material  to  det^« 
mine  them.  Upon  the  undisputed  facts,  and  with  the  view  of  the  law  which 
we  have  taken,  we  have  to  say  that  we  think  that  the  plaintiffs  are  not  eu. 
titled  to  recover.    A{linned.     . 


INMAK  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
Filed  March  22,  1883. 

A  team  of  bones  hitched  near  a  depot  were  ft'lgbtened  by  a  railroad  train,  ran  away,  and  to^-t^ 
npon  the  track  were  ran  into  by  the  train,  and  one  of  tbem  killed.  HelA,  that  the  team,  noder  so<fl 
circamstanees,  were,  within  the  meaning  of  section  1289  of  the  Code,  **Uo€'$toek  running  dt  lan^fi 
and  tliat  the  railroad  company,  having  failed  to  fence  its  track  at  tlie  place  where  the  injury  occnrrai 
was  liable  for  damages. 

Under  this  section  mere  negligence  npon  the  part  of  the  owner  does  not  defeat  his  recovery,  *< 
railroad  compnny^is  liable  for  all  injnries  sastained  by  reason  of  a  failure  to  fence  not  occa^ion^' 
the  iPiUful  act  of  the  owner  or  his  acent. 


1 


Appeal  from  Lyon  district  court.  , 

This  is  an  iiction  to  recover  double  the  value  of  a  horse  killed  by  a  train  m 
the  defendant's  road.  The  cause  was  tried  to  the  court,  and  judgment  wij 
rendered  in  favor  of  plaintiff  for  $200.  The  defendant  appeals.  The  fan 
are  stated  in  the  opinion.  i 

George  E,  Clarke  and  M,  B,  Gary,  for  appellant.  AUen  ds  Schee^  for  uppe^ 
lee. 

Day,  J.  The  cause  was  submitted  to  the  court  below  upon  the  followim 
agreed  statement  of  facts : 

"(1)  That  the  defendant  is  a  railway  corporation  duly  organized,  owning 
and  operating  a  railway  extending  across  the  state  of  Iowa,  in  a  westerlv  rtl 
rection  from  McGregor,  Iowa,  to  Canton,  Dakota  Territory,  and  having  i 
station  called  Hartley,  in  O'Brien  county,  through  which  said  railway  runl 

"(2)  That  on  the  third  day  of  Xoveml)er,  1879,  at  about  7:30  p.  m.  of  sa 
<lav,  it  being  then  dark,  the  teaiu  mentioned  and  described  in  plaiatifE's  \ 
titiou  on  file  herein,  was  hitched  to  a  coal  shed  on  the  depot  grounds  at  Ha 
ley,  situatcfl  on  the  north  side  of  the  main  track,  and  about  fifty  feet  fjrom  s 
trsick,  ahd  thi-eerods  west  of  said  depot;  the  defendant's  passenger  tr^in  be 
then  at  said  dei)0t  and  about  to  go  west,  and  one  of  its  freight  trains  on  the  s 
track,  lx>und  east.  The  noise  of  said  trains,  made  in  their  moving,  frigrhte^ 
said  team  so  it  broke  loose  from  where  it  was  hitched,  and  it  ran  first  north,  pa 
iiig  otf  the  right  of  way,  then  making  a  circle  or  curve,  came  round  on  the  < 
feiulant's  line  of  railway  about  two  miles  east  of  the  Hartley  depot ;  the  def en 
ant  having  the  right  to  fence  its  right  of  way  at  said  point,  but  having  failed 
to  do.  At  the  time  said  team  broke  loose,  A.  H.  Wilbur,  who  had  charge 
the  same  and  was  using  it  on  said  day,  had  left  it  hitched  as  above  stated  ai 
gone  to  the  depot  for  a  package  there  belonging  to  him.  The  freight  tra 
al)ove  referred  to,  having  left  defendant's  depot  running  east,  came  up  to  sa 
team  about  two  miles  east  of  said  depot,  on  its  said  railway,  and  struck  ti 
same,  killing  one  horse  of  the  value  of  one  hundred  ($100)  dollars,  breakii 
and  injuring  the  wagon  and  harness,  damaging  the  same  to  the  amount 
forty  ($40)  dollars.  At  the  time  the  engineer  in  charge  of  said  train  fir 
discovered  said  team  on  the  railway  the  engine  was  about  150  feet  from  tl 
team.  He  was  running  a  stock  train  under  special  orders  at  the  rate  of  : 
miles  ])er  hour;  was  on  a  down  grade,  and  it  was  not  possible  to  stop, 
slacken  the  speed  of  the  train  from  the  time  of  seeing  the  said  team  until  tl 
same  was  struck  and  injured  as  above  stated.  On  the  sixth  day  of  Januar 
1880,  the  plaintiff  served  on  the  defendant  the  notice  and  affidavit  hereto  a 
nexed.    *    *    *    At  the  time  the  team  broke  loose  and  started  awav  fro 
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the  depot  the  said  freight  train  had  not  left  the  depot.  Tlie  train  was  going 
■east  on  the  railway  track,  and  from  the  point  where  said  teiirn  came  on  the 
railway  to  the  place  where  the  same  was  struck  was  212  rods.*' 

1.  Section  1289  of  theCk)de  provides:  "Any  corporation  operating  a  railway 
that  fails  to  fence  the  same  against  live-stock  running  at  large,  at  all  points 
where  such  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock 
injured  or  killed,  by  the  reason  of  the  want  of  such  fence,  for  the  value  of 
Uie  property,  or  damage  caused,  unless  the  same  was  occasioned  by  the  will- 
ful act  of  the  owner  or  his  agent."  The  appellant  insists  that  the  horses  in 
«aiestion,  harnessed  and  hitched  to  a  wagon,  and  thus  constituting  a  team,  do 
uDt  come  under  the  designation  of  live-stock.  The  word  •' stock,"  as  eni- 
jiloyed  in  agriculture,  means,  according  to  Webster,  domestic  animals,  or 
leasts  collected,  used,  or  raised  on  a  fai'm ;  as  a  stock  of  cattle  or  of  sheep, 
(filled  also  live-stock.  Now,  while  it  may  be  admitted  that  the  term  "stock" 
iin«>s  not  embrace  the  idea  of  a  team,  it  cannot,  nevertheless,  be  denied  that 
The  terra  "team"  embraces  the  idea  of  live-stock.  The  word  "team"  means  two  or 
mure  horses,  oxen,  or  other  beasts  harnessed  together  to  the  same  vehicle  for 
thawing.  A  team,  therefore,  is  composed  of  live-stock,  and  cannot  exist 
without  it.  It  would  be  exceedingly  technical  to  hold  that  two  horses,  when 
Itarnessed  and  hitched  together  to  a  wagon,  cease  to  fall  under  the  designation 
of  live-stock. 

12.  Tiie  appellant  further  insists  that  the  team  was  not  running  at  large,  as 

contemplated  in  the  statute.    In  WeWi  v.  C,  B,  cfe  Q,  liy.  Co,  53  Iowa,  6;32, 

[s.  C  6  N.  \V.  Kep.  13,]  it  was  held  that  the  jury  was  warranted  in  finding 

that  a  hoi*se  w  as  running  at  large  which  had  on  a  bridle  with  the  rein  over 

his  head,  and  a  halter  rope  which  was  untied  and  dragging.     In  that  case  an 

.^^instruction  as  follows  was  approved:," The  words  'running  at  large,'  as  used 

.  in  the  statute,  import  that  the  stock  are  not  under  the  control  of  the  owners ; 

^  4hat  they  are  not  confined  by  inclosures  to  a  certain  field  or  place,  nor  under 

,,  the  immediate  care  of  a  shepherd  or  herdsman;  that  they  are  left  to  roam 

y  wherever  they  may  go.    But  where  an  animal  escapes  from  the  control  of  the 

^. Owner,  and  cannot  be  caught  by  the  owner,  then  such  animal  would  be  run- 

.  lung  at  large,  within  the  meaning  of  the  statute."    We  are  content  with  the 

^,  i^'trine  announced  in  the  foregoing  case.    Under  it  there  can  be  no  douVit 

/^4bat  the  horse  in  question  in  this  case  was  running  at  large  when  it  received 

^  ,|be  injury  complained  of. 

\,ii^  3.  It  is  insisted  that  the  agreed  facts  show  that  the  plaintiffs'  own  contrilv 
p.i^torj-  negligence  caused  the  injury.  The  statute  renders  the  company  liable 
^^  Jor  all  injuries  sustained  by  reason  of  a  failure  to  fence,  unless  occasioned  by 
.f.ihe  willful  act  of  the  owner  or  his  agent.  Code,  §  1289.  Mere  negligence 
l[.;|>pon  the  part  of  the  owner  does  not  defeat  his  recovery  under  the  statute. 
...fcee  Miller's  Code,  §  1289,  note  t 
,1  /   The  record  discloses  no  error.    Affirmed. 


State  of  Iowa  v,  Hubbard. 
Filed  March  22,  1883. 

An  indictment  will  Ue  for  the  sale  of  liquor  to  an  int<ixleated  person,  although  the  llqnor  Is  for. 
fiifihed  at  the  request  of  another  and  paid  for  by  him  to  be  drank  by  the  person  intozicsited. 

Eridence  that  a  person,  six  hours  after  the  sale  of  llqnor,  was  somewhat  intoxicated,  is  not  proof  of 
^T»  intoxication  at  the  time  of  the  sale. 

Appeal  from  Cerro  Gordo  district  court. 

The  defendant  was  convicted  of  the  crime  of  disposing  of  intoxicitting 
-iquor  to  one  Johnson,  an  intoxicated  person.  Judgment  having  been  ren- 
lered  upon  the  venlict,  he  appeals  to  this  court. 

Blffthe  (fc  Markhy,  for  appellant.   Hniith  MoPhei'son,  Attv.  Gen.,  for  the  State. 
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Adams,  J.  1.  The  evidence  shows  that  a  temperance  organization,  c 
the  Rockwell  Temperance  League,  employed  one  Andrews  to  procure 
dence  against  the  defendant  of  his  disposing  of  liquor  to  an  intoxicated 
son.  Andiews,  instead  of  devoting  himself  to  procuring  evidence  of 
offenses,  if  there  were  any,  proceeded  to  draw  the  defendant  into  a 
offense.  He  appeared  upon  the  scene  a  stranger,  and,  as  the  evidence  1 
to  show,  a  pretended  laud-buyer.  He  exhibited  his  money,  or  created  th< 
pression  in  some  way  that  he  was  in  a  condition  to  buy  land,  and  to  pa 
it  down.  While  looking  for  a  land-seller,  he  met  Johnson.  In  him  he 
ceived  the  idea  that  he  had  found  a  proper  subject  to  base  an  offense  up< 
he  could  first  get  him  intoxicated,  and  then  induce  the  defendant  to  sell 
liquor  while  intoxicated.  He  accordingly  proceeded  with  Johnson  to 
saloon  of  one  Fell,  and  drank  with  him  three  or  four  times.  Johnson 
ceived  the  ide^i,  to  use  his  own  language,  that  Andrews  was  a  moneyed 
and  the  man  he  wanted  to  strike.  The  plans  of  each  were  to  be  accompl; 
through  the  other's  intoxication.  In  their  respective  enterprises  both  r 
fested  considerable  persistence.  Having  worked  Fell's  saloon  to  such  ei 
as  they  thought  expedient,  they  proceeded,  with  a  further  eye  to  busine< 
the  defendant's,  Hubbard's,  saloon.  One  other  man  was  along  to  a 
though  it  does  not  appear  on  which  side.  It  may  have  been  as  general  f; 
and  counselor.  At  the  defendant's  saloon,  Andrews,  in  his  zeal,  did  not 
for  Johnson  to  treat,  as  prutlence  would  seem  to  dicUite,  in  order  to  » 
<'*ose  legal  question,  but  he  called  for  the  liquor  himself  and  paid  fc 
Whatever  liquor  Johnson  drank  at  the  defendant's  saloon  he  dran] 
Andrews'  treat.  The  defendant  seeks  to  avail  himself  of  this  fact,  as  s 
ing  that  the  liquor  which  he  disposed  of,  he  did  not  dispose  of  to  Join 
It  having  been  set  out  at  Andrews'  call,  nnd  paid  for  with  Andiows*  un 
he  claims  that  it  was  disposed  of  to  Andrews,  and  lie  asked  an  iii<<t5l*ucti( 
tliis  effect,  which  was  refused. 

If  this  rule  is  sound,  no  intoxicated  person  who  has  any  symjaihy  fo 
liquor  seller,  or  any  desire  to  maintain  his  institution,  should  ev<T  trojtt 
self  except  by  proxy.  But,  in  our  opinion,  the  rule  is  not  soun<l.  W'hei 
orders  goods  to  be  delivered  to  B.  and  for  B.'s  sole  benefit,  and  the  y  are  s 
livered,  the  title,  we  think,  passes  directly  to  B.,  and  that,  too,  thougii 
goods  are  paid  for  by  A..  The  title  would  pass  by  the  sale  and  delivei-y 
no  time  would  elapse  between  the  extinction  of  the  seller's  title  and  the 
mencement  of  B.'s  title. 

2.  A  question  was  raised  in  regard  to  the  admissibility  of  certiin  evi« 
introduced  to  prove  that  Johnson  was  intoxicated  at  the  time  of  ihe  sa 
question.  The  sale  appears  to  have  been  made  about  9  or  10  o'cKK.k  ij 
forenoon.  As  tending  to  show  that  Johnson  was  intoxicated  at  that  tini( 
state  was  allowed  to  show  that  he  w^as  intoxicated  about  4  or  5  o  oloc^  v 
afternoon.  Evidence  of  profound  intoxication  would,  of  course,  be  evu 
that  an  intoxicated  condition  had  existed  at  least  for  a  short  time.  Th 
dence  of  Johnson's  condition  at  4  or  5  o'clock  in  the  afternoon  was  tha 
tongue  was  thick,  and  his  remarks  were  not  such  as  are  usually  luade  b> 
in  a  normal  condition.  At  least  six  hours  had  elapsed  since  he  w^ji  invit 
the  defendant's  counter  by  Andrews,  and  between  that  time  and  the  tin 
was  seen,  at  4  or  5  o'clock  in  the  afternoon,  there  was  added  to  the  liquor  v 
Johnson  drank  in  Fell's  saloon,  all  the  liquor  for  the  sale  of  which  this  a 
was  brought.  Evidence  that  a  pei*son  after  dinner  appeal's  to  be  in  a  g< 
condition,  is  no  evidence  that  he  was  in  such  a  condition  before  dinner, 
question  is  as  to  whether  Johnson  was  already  intoxicated  when  he  dran 
defendant's  liquor,  and  not  as  to  whether  he  was  intoxicated  by  it.  We  1 
that  in  admitting  the  evidence  the  court  erred. 

Some  other  questions  are  presented,  but  we  think  that  they  will  not 
upon  another  trial,  and  we  omit  to  consider  them.     Beveraed. 
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State  of  Iowa  v.  Buckley. 
Filed  March  22, 1888. 

Tli»elptdeiic9^hi  this  case  tnfflclently  sapportB  tte  vwdict  bf  goUty  of  Ureeoy  of  Imiik  nolM  at  *l. 
talBd,  and  will  oot  be  distarbed. 

When  tii0  SBDtral  appearanee,  manner  of  folding,  and  donominatlon  of  stolea  bank  Mils  eorreapond 
with  billii  found  in  the  posseMion  of  a  party  accaeed  of  the  theft,  the  harden  of  aoooontlng  for  the 
posMseton  of  the  bills  foand  on  his  person  is  cast  npon  him. 

Appeal  from  Story  district  court. 

Indictment  for  larceny;  trial  by  jury;  verdict,  guilty;  and  judgment.  The 
defendant  appeals. 

S.  F.  BcUUet  and  C.  ff.  Balliet,  for  appellant.  8mith  MePherson,  Atty.  Gen., 
for  the  State. 

SEasrEits,  J.  The  only  ground  upon  which  a  reversal  of  the  judgment  is 
iisked,  which  is  urged  by  counsel,  is  that  the  verdict  is  not  sustained  by  the 
evidence.  The  property  claimed  to  have  been  stolen  consisted  largely  of  bills 
issued  by  the  United  States  or  national  banks,  of  the  denomination  of  $20  and 
•^10.  The  evidence  tended  to  show  quite  clearly  that  the  defendant  had  kno wl- 
Hlge  that  the  prosecuting  witness  had  the  money  in  a  pocket-book,  which  was 
in  the  pocket  of  his  vest.  The  evidence  also  quite  clearly  tended  to  show  the 
^lefendant  had  the  opportunity  to  commit  the  larceny.  *  When  arrested  and 
^oarehed  about  $40  in  money  was  fofiiul  on  his  person,  and  he  said  that  it  was 
all  the  money  he  had.  Upon  a  further  search,  however,  a  much  larger  amount 
of  money  was  found  in  an  artificial  leg  worn  by  defendant.  The  whole  amount 
of  money  found  on  defendant's  person  was  some  forty  or  fifty  dollars  more 
than  the  amount  stolen  from  or  lost  by  the  prosecuting  witness.  The  denom- 
ination cyf  the  bills  and  their  general  appearance  corresponded  with  those  lost 
uy  the  prosecuting  witness.  The  latter,  in  his  evidence,  identified  one  of  the 
bills  by  a  comer  that  was  torn  off;  but  his  evidence  as  to  which  corner  was 
torn  off  is  not  entirely  satisfactory.  There  was  evidence  tending  to  show  the 
defendant  was  in  the  habit  of  carrying  money  in  his  artificial  leg,  and  that  a 
Hhort  time  prior  to  the  larceny  he  had  $167  belonging  to  his  wife,  and  also 
that  he  had  a  roll  of  bills  a  few  days  before  the  larceny.  There  is  other  evi- 
dence which  to  a  degree  tends  to  strengthen  the  evidence  for  the  state  and 
also  that  of  the  defendant. 

From  a  careful  reading  of  the  evidence  we  are  impressed  that  if  the  jury 
believed  the  witnesses  for  the  state  the  verdict  is  right,  and  that  they  did  so 
must  be  conceded.  We  are  unable  to  say  the  verdict  is  not  sustained  by  the 
evidence,  because  we  see  no  reason  to  doubt  the  evidence  introdaced  by  the 
state.  This  Imng  so,  we,  as  an  original  question,  would  find  as  the  jury  did. 
The  evidence  introduced  by  the  defendant  may  all  be  conceded  to  be  true,  and 
yet  tae  may  be  guilty.  The  point  mostly  ruled  on  is  that  the  prosecuting  wit- 
ness did  not  sut&ciently  identify  the  bills  found  on  the  person  of  the  defend* 
ant  as  being  the  same  as  those  stolen.  But  we  think  the  evidetice  in  this  re* 
speefe  sufficient.  It  may  be  said  there  were  no  particular  marks  of  identifica- 
tion, bat  the  general  appearance,  manner  of  folding,  and  denomination  of  the 
bills  wt^te  the  same.  Ordinarily  this  is  about  the  only  way  bank  bills  can  be 
identified,  and  it  must  be  regarded  as  sufficient  to  oast  on  the  defendant  the 
burden  of  accounting  for  the  possession  of  the  bills  found  on  his  person.  This» 
in  our  opinion,  he  failed  to  do.  Affirmed. 
▼a6— 19  (no.  V) 
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LiTKEY  and  another  «.  Meai>. 
Filed  March  22,  1888. 

Wtthovl  determintog  wheiber  a  recorded  mortgage  npon  a  mere  right  to  a  oonveyance  of  real  estate 
apoQ  the  payment  ot  the  balanoe  of  the  parchase  money  under  a  written  contract  in  valid  as  against 
a  snbseqaent  purchaser  of  the  equity  without  actual  notice,  as  in  this  ease  a  fkir  preponderance  of  the 
evidence  eiitablishes  the  fiict  that  the  plaintiff  had  actual  knowledge  of  the  mortgnge,  and  agreed  to 
anfiume  its  payment,  the  lien  of  the  mortgage  may  be  established,  and  a  judgment  for  the  amount  due 
thereon  rendered. 

Appeal  from  Sac  district  court. 

On  the  seventeenth  of  July,  1875,  one  John  Coates  purchased  160  acres  of 
land  of  the  Iowa  Bailroad  Land  Companj.  The  purchase  price  of  the  land 
was  $1,056.  He  made  a  cash  payment  of  8211.20,  and  contracted  to  pay  the 
halanee  of  the  purchase  money,  and  interest  thereon,  in  installments^  and  en> 
tered  Into  four  written  agreements  (one  for  each  40  acres  of  the  land)  with 
the  land  company,  providing  that  upon  full  payment  of  the  purchase  money 
the  land  should  be  conveyed  to  him.  He  erected  a  dwelling-house  upon  the 
premises,  broke  and  put  in  cultivation  about  40  acres  of  land,  and  made  other 
improvements.  In  August,  1879,  he  executed  to  the  defendant,  Rachael 
Mead,  a  mortgage. upon  the  land  to  secure  $1,000, and  interest  thereon,  which 
mortgage  was  filed  for  record  and  recorded.  On  the  twenty-third  day  of  Feb- 
ruary. 1881,  Coates  assigned  the  land  and  oontracts  to  the  plaintifb  for  the  sum 
of  $400.  There  was  then  about  $200  of  the  purchase  money  remaining  due 
and  unpaid.  The  plaintiffs  paid  this  amount  to  the  company  and  reoeiyed  a 
deed  for  the  land.  This  action  was  commenced  to  cancel  the  mortgage  given 
by  Coates  to  ll;ichael  Mead,  and  to  quiet  the  plaintiffs'  title  to  the  land.  The 
defendant,  by  a  cross-petition,  set  up  the  mortgage,  and  made  Coates  a  party 
to  the  action,  and  demanded  a  decree  of  foreclosure.  The  district  court  dis- 
missed the  plaintiffs'  petition,  and  rendered  a  judgment  against  Coates  for  th« 
amount  due  on  the  mortgage,  and  entered  a  decree  of  foreclosure  as  prayed. 
The  plaintiffs  appeal. 

Chats,  D,  Goldsmith,  for  appellants.  Edsati  dk  Tait  and  Robinson  <&  Mil- 
Christ,  for  appellee. 

UoTUROCK,  J.  It  appears  from  the  evidence  that  at  the  time  Coates  ast- 
signed  the  contracts  to  the  plaintiffs  the  land  was  worth  at  least  $2,000.  The 
plai ntiffs  paid  to  Coates  $400,  and  to  the  land  company  $200.  If  their  theory  of 
the  case  be  correct,  the  land  was  worth  $1,400  more  than  they  paid  for  it.  But.  it 
is  claimed  by  the  defendant  that  the  plaintiffs,  as  part  of  the  consideration  for 
the  assignment  of  the  contracts,  agreed  to  pay  the  mortgage.  The  plaintiffs 
deny  that  they  made  any  such  agreement,  and  deny  that  they  had  any  notice 
of  the  mortgage;  and  they  claim  that  Coates  had  no  interest  in  the  property 
which  he  could  mortgage.  Without  determining  whether  a  recorded  mort- 
gage upon  an  equity  in  real  ^state  is  valid  as  against  a  subsequent  purchaser 
of  the  equity  without  actual  notice,  we  are  clearly  of  the  opinion  that  in  tiiis 
case  there  is  a  fair  preponderance  of  evidence  that  the  plaintiffs  had  actual 
knowledge  of  the  mortgage,  and  agreed  to  assume  its  payment;  and  the 
court  might  well  have  rendered  a  personal  judgment  again^  them,  upon  their 
contract  with  Coates.  See  Scott's  Adm'rs  v.  Oill,  19  Iowa,  187,  and  authori- 
ties there  cited. 

The  appellee  has  caused  the  supersedeas  bond  given  in  the  court  b^ow  to 
be  certified  to  this  court,  and  asks  that  judgment  be  rendered  on  the  same  in 
this  court    It  will  be  so  ordered.    Afiirmed. 
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Smith  and  another  «.  Ghicaoo  &  K.'  W.  By.  Ck). 
Filed  March  23, 1883. 

An  attorney  at  law  ovght  not  to  accept  a  retainer  in  a  eaae  wlien  he  beltovee  that  the  law  Is  against 
tiis  cUent.  It  is  not  his  doty,  in  order  to  sabserve  the  interest  of  his  client,  to  misstate  the  law  and  the 
facts;  and  if  he  be  satisfled  that  the  client  cannot  recover  except  by  perversion  of  the  law  and  the 
fnetn,  the  attorney  oaght  not  to  take  the  case.  Bat  the  fnct  that  an  attorney  hns,  nnder  a  prior  re. 
tainer,  advocated  views  of  the  law  and  facts  difltorent  from  those  npon  which  his  client  rests  his  ease, 
or  has  omcially,  as  a  indge  or  officer  of  the  government,  held  a  diflhrent  view  of  the  law  and  the  right 
<A  tlie  parties,  will  not  of  itself  disqualify  him  from  accepting  a  retainer. 

An  attorney  has  the  right  and  privilege  to  change  his  views  npon  tlie  law  and  facts  of  a  case»  when 
reason  requires  it. 

Where  proceedings  were  institoted  to  acquire  title  to  land,  an  instruction  that  the  ownership  of  the 
land  was  not  Involved  iu  the  proceedings,  and  that  the  title  to  the  land  was  not  aiftcted  by  the  decis- 
lOQ  ol  the  secretary  of  the  interior,  is  erroneous. 

In  an  action  by  attorney  for  services  rendered,  an  instruction  by  tlie  court  that  the  magnitude  of 
4he  coatroversy  and  the  great  value  of  the  property  should  not  be  considered  in  determining  the  com- 
peaeation  which  they  were  entitled  to  recover,  is  erroneous. 

Appeal  from  Pottawattamie  district  court. 

Action  to  recover  for  professional  services  rendered  by  plaintiffs,  who  are 
attorneys  at  law.  There  was  a  judgment  upon  a  verdict  for  defendant. 
Plaintiffs  appeal. 

8app  &  Lyman,  for  appellants.  Wright  A  Baldwin  and  N.  M.  Hubbard, 
for  appellee. 

Bbck,  J.  1.  The  plaintiffs,  who  are  attorneys  at  law,  sue  to  recover  $3,000, 
the  balance  due  them  for  professional  services  rendered  in  resisting  a  claim 
of  tbe  heirs  of  one  Murray  McGonnell,  made  before  the  department  of  the  in- 
terior of  the  United  States,  for  a  patent  of  certain  lands  in  the  city  of  Chicago, 
which  they  allege  their  ancestor  entered  at  the  proper  government  land-ofBce. 
The  sum  charg^  for  the  services  was  $4,000,  but  a  payment  of  61,000  was 
made  to  plaintiffs,  for  which  they  give  credit  upon  their  account  on  which  the 
action  is  brought. 

The  answer  of  defendant  denies  the  allegations  of  the  petition,  and  avers 
that  plaintiffs  have  been  paid  for  all  services  rendered  by  them  for  defendant. 
It  is  pleaded  as  a  special  defense  that  plaintiffs,  prior  to  their  retainer  by  de- 
fendant, had  written  and  approved  certain  official  opinions  submitted  to  the 
secretary  of  the  interior,  and  one  of  them,  signed  by  that  officer,  deciding  the 
matter  in  controversy  touching  the  issuing  of  a  patent  to  the  lands  against 
the  defendant,  which  were  read  upon  the  hearing  of  the  application  for  the 
patent,  and  quoted  against  defendant,  and  that  plaintiffs  had  fraudulently 
concealed  from  defendant  the  fact  that  they  had  prepared  and  approved  the 
epinions,  whereby  "defendant  was  greatly  prejudiced  and  put  to  extra  labor 
and  expense  in  the  defense  of  the  case." 

There  was  evidence  upon  tlie  trial  tending  to  show  that  on  the  seventh 
of  May,  1881,  Robert  A.  Kinzie  entered  a  tract  of  102  29-100  acres,  now  within 
the  city  of  Chicago,  at  the  land-office  at  Palestine,  in  the  state  of  Illinois.  The 
entry  was  made  under  a  pre-emption  claim  based  upon  occupancy  by  Kinzie. 
Under  an  act  of  congress  of  February  19, 1831,  the  lands  included  in  Kinzie*s 
entry,  with  other  public  lands,  had  been  transferred  for  entry  to  the  United 
States  land-otHce  esUiblished  by  the  act  at  Danville,  so  that,  under  the  law  at 
the  time  of  Kinzie's  entry,  the  land  was  not  for  sale  at  the  Palestine  land-of- 
fwe,  Kinzie  continued  in  possession  of  the  land  after  his  entry  and  laid  it  off 
into  town  lots.  Defendants  acquired  title  under  Kinzie  to  a  part  of  a  tract 
containing  G  58-100  acres,  which  was  included  in  Kinzie's  entry.  Subseiiuently 
the  public  lands  in  and  alx)ut  Chicago  were  transferred  for  sale  to  a  United 
states  land-office  established  in  that  city,  and  were  offered  at  public  sale  in 
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In  1836,  Murray  McConnell  entered  several  thousand  acres  of  land  at  i 
Chicago  office,  including  the  6  58-100  tract,  a  part  of  which  is  owned  bj- 
fendant.  The  entry  was  made  and  permitted  for  the  reason  that  on  accoi 
of  the  change  in  the  land-districts  above  referred  to,  the  land  was  not  subj 
to  entrj'at  Palestine  when  Kinzie's  entry  was  made,  which  was  therefore  vc 
McConnell  was  compelled,  tlirough  fear  of  violence  from  persons  who  1 
made  prior  entries  of  the  land  sit  Palestine,  to  surrender  his  duplica 
and  cancel  his  entries,  excepting  the  duplicate  and  entry  of  the  tract  of  6  i 
100  acres  which  he  retained.  McCounell  claimed  that  this  tract  in  questii 
being  in  another  subdivision,  was  not  covered  by  the  Kinzie  entry. 

McConneirs  entry  was  canceled  by  the  commissioner  of  the  general  lai 
office  in  1836.  He  applied  for  a  patent  in  1857,  which  was  denied.  In  18 
McConnell  having  died,  his  heirs  made  application  to  the  interior  departm< 
for  a  rehearing  of  the  case,  on  the  gi'onnd  that  the  former  decision  was 
conflict  with  the  fact  in  holding  that  the  land  had  not  been  offered  at  put 
sale  prior  to  McCouueirs  entry. 

May  31,  1875,  the  decision  of  the  secretary  of  the  interior,  adverse 
the  application  of  McConnell's  heirs  for  a  re-examination  of  the  case,  was  i 
nounced  in  a  letter  by  that  cabinet  officer  to  the  commissioner  of  the  gene 
land-office,  bused  upon  tlie  ground  tliat  the  case  was  res  CLdjudicata,  But 
tlie  letter  the  secretiiry  expresses  the  opinion  that  the  prior  decision  of  the 
partments  was  based  upon  errors  of  law  and  of  fact, "  and  that  the  applicai 
upon  considerations  of  equity  and  justice,  are  entitled  to  the  relief  sough 
The  case  after  this  decision  was  presented  to  President  Grant,  who  direc 
the  secretary  of  the  interior  in  regard  to  the  case  to  '^make  such  examuiat 
and  take  such  action  as,  in  his  opinion,  justice  and  equity  demand."  It  \ 
figain  submitted  to  the  secretary  of  the  interior,  and  on  the  second  of  6ept€ 
her,  1875,  a  decision  in  the  form  of  a  letter  to  tlie  commissioner  of  the  gene 
land-office  was  prepared,  holding  that  the  cancellation  of  McConnell's  enl 
should  be  set  aside.  This  letter  was  never  signed  by  the  secretary  of  the  in 
rior,  nor  transmitted  to  the  commissioner  of  the  general  land-office;  the  decisi 
was,  therefore,  not  adopted  or  promulgated.  It  is  based  upon  the  facts  tl 
the  entry  of  Kinzie  did  not  include  the  land  in  question;  that  it  was  void, 
the  reason  that  the  land  was  not  in  the  Palestine  land-district  when  tlie  enl 
was  made,  but  was  in  the  Danville  district,  and  that  the  land  had  been  offej 
at  public  sale  prior  to  McConnell's  entry  at  the  Chicago  land-office. 

The  case,  upon  this  application  for  a  re-examination,  came  on  for  hearing 
December,  18/5,  and  the  plaintiffs  were  employed  by  the  general  solicitor 
defendant  to  appear  in,  conduct,  and  argue  the  case  in  its  behalf.  A  deciaj 
was  announced  December  20,  1875,  refusing  the  application  for  rehearii 
The  decision  is  based  upon  the  fact  that  the  evidence  does  not  overcome  t 
presumption  raised  by  the  contemporaneous  decision  of  the  commissioner 
the  general  land-office,  that  the  land  had  been  offered  at  public  sale,  and  up 
the  want  of  equity  in  the  claim  of  the  heirs  and  considerations  of  public 
terest  demanding  that  decisions  and  actions  of  the  executive  department  of  t 
government  affecting  private  rights  should  not,  after  so  long  a  time,  be  d 
turbed.  The  decision  does  not  consider  the  effect  of  Kinzie's  entry,  and 
act  of  congress  under  which  it  is  claimed  his  entry  was  confirmed  and  < 
fects  therein  cured. 

The  foregoing  statement  of  facts,  while  brief  and  omitting  miiny  thii 
that  appear  in  the  record,  is  sufficient,  with  some  other  facts  hereafter  to 
stated  for  the  consideration  of  c^jrtain  questions  arising  in  the  case,  involvi 
the  rulings  of  the  court  in  admitting  testimony  and  in  giving  instructions 
the  jury. 

2.  The  court  admitted  evidence,  against  the  plaintiffs'  'objection,  tending 
show  that  one  of  the  plaintiffs.  Smith,  who  at  the  time  was  assistant  attori 
general,  assigned  to  duty  in  the  interior  department,  as  its  solicitor,  prepa: 
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the  letters  of  the  secretary,  dated  May  31  and  September  2. 1875,  respectively, 
announcing  the  decision  in  the  case,  and  that  the  etirliest  letter  was  referred  to 
and  commented  upon  by  counsel  of  McConnell's  heirs  in  the  final  argument 
before  the  secretary.  Both  of  these  letters  were,  against  plaintiffs'  objection, 
admitted  in  evidence.  There  was  evidence  tending  to  show  that  the  plain- 
tiffs did  not  disclose  to  the  defendant,  when  they  were  retained,  that  Smith  had 
prepared  these  decisions. 

The  court  instructed  the  jury  in  effect  that  if  plaintiffs  did  not  inform  de- 
fendant that  Smith  had  prepared  the  decisions,  the  fact  could  be  considered 
by  the  jury  in  determining  the  value  of  plaintiffs*  services.  The  admission 
of  the  evidence  touching  these  decisions,  and  the  admission  of  the  decisions 
themselves,  as  well  as  the  instructions  just  referred  to,  in  our  opinion  are 
clearly  erroneous. 

The  position  of  counsel  of  defendant  seems  to  be  that  as  plaintiff  Smith 
liad,  while  in  office,  prepared  and  concurred  in  a  decision  adverse  to  defend- 
ant, it  was  a  fraud  upon  his  part  to  accept  a  retainer  and  render  services  foi 
4lefendant,  without  having  disclosed  his  connection  with  the  case  and  his  con- 
currence in  the  decisions  referred  to,  and  that  he  cannot  recover  for  such 
services.  The  court  below  held  that  these  facts  could  be  considered  in  deter- 
mining the  value  of  plaintiffs'  services. 

An  attorney  at  law  ought  not  to  accept  a  retainer  in  a  case  when  he  believes 
that  the  law  is  against  his  client.  It  is  not  his  duty,  in  order  to  subserve  tlie 
interest  of  his  client,  to  mistake  the  law  and  the  facts,  and  if  he  be  satislied 
that  the  client  cannot  recover  except  by  perversion  of  the  law  and  the  facts, 
the  attorney  ought  not  to  take  the  case.  But  the  fact  that  an  attorney  has, 
mder  a  prior  retainer,  advocated  views  of  the  law  and  facts  different  from 
those  upon  which  his  client  rests  his  case,  or  has  officially,  as  a  judge  or  officer 
«f  the  government,  held  a  different  view  of  the  law  and  the  rights  of  the 
parties,  will  not  of  itself  disqualify  him  from  accepting  a  retainer.  An  at- 
torney has  the  right  and  privilege,  possessed  by  all  men,  and  all  officers  and 
judges,  to  change  his  views  upon  the  law  and  the  facts  of  a  case  when  reason 
requires  it  It  would  be  absurd  to  say  that  a  lawyer  or  judge,  having  once 
expressed  an  opinion  upon  legal  questions,  shall  never  change  it.  and  that  a 
judicial  or  official  decision  will  forever  bind  the  person  announcing  it.  From 
the  nature  of  legal  questions,  which  always  depend  upon  the  combination  of 
facts  for  their  correct  decision,  it  is  to  be  expected  that  lawyers  will  not 
always,  in  their  solution,  apply  the  same  principles  or  reasoning,  and  we  doubt 
not  tltat  it  often  occurs  that  in  cases  upon  the  same  facts  lawyers  honestly 
have,  at  successive  periods,  different  views  of  the  law.  Lawyers  often  go 
from  the  bench  or  other  official  positions  to  the  bar.  It  would  be  absurd  to 
require  such,  when  offered  a  retainer,  to  review  their  judicial  and  official  serv- 
ices, in  order  to  atlvise  their  client  whether,  at  a  prior  time,  they  had  held 
opinions  which  might  be  regarded  as  unfavorable  to  their  cases,  or,  if  they 
failed  to  do  this,  to  subject  them  to  a  charge  of  fraud,  which  could  be  set  u]) 
s»  a  defense  to  their  claims  for  compensation.  This  is  just  what  defendant 
insists  upon. 

The  position  of  counsel  for  defendant  and  the  court  below  is  btised  upon 
the  thought  that  the  value  and  efficiency  of  a  lawyer's  services  dejiends  upon 
some  personal  quality;  that  courts  and  officers  discharging  judicial  duty  will 
be  affectod  by  showing  that  the  advocate  before  them  has  changed  his  views 
of  the  law,  or  that  even  his  personal  traits  or  antecedents  are  subject  to  re- 
mark or  criticism.  The  judge  or  officer,  if  he  rightly  discharges  his  duty, 
will  hear  nothing  of  this  kind,  and  will  be  far  from  permitting  it  to  influence 
his  decision,  if,  in  any  way,  it  has  come  to  his  knowledge.  A  lawyer  should 
be  heard  for  his  cause,  and  not  for  himself.  Ilis  arguments  should  be  alone 
weighed,  and  the  precedents  he  cites  should  alone  be  considered  in  deciding 
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his  cases.  What  he  before  advocated  as  a  lawyer,  or  decided  as  a  jadg 
officer,  should  be  no  more  considered  tlian  his  personal  traits  or  his  ante 
ents.  Even  if  the  position  of  counsel  for  defendant  and  the  court  be] 
that  such  matters  should  be  considered,  be  correct^  it  would  rather  ap| 
that  plaintiffs  were  not  the  less  able  to  serve  defendant  by  reason  of  Smi 
prior  concurrence  in  the  decisions  of  the  secretary.  These  opinions,  doi 
less,  were  entitled  to  some  weight  in  the  final  decisions  of  the  case,  or  at  I 
would  direct  the  thought  of  the  secretary  in  the  line  of  their  argume 
Now,  it  is  quite  plain  that  if  Smith's  personal  connection  with  the  decisi 
gave  them  any  weight,  his  position  on  the  trial,  combating  tliem,  would  t 
from  them  whatever  of  strength  they  derived  from  his  personal  concurre 
in  them.  If  the  secretary  was  improperly  induenced  by  the  consideratioi 
Smith's  connection  with  the  case,  rather  than  by  his  arguments  and  auth 
ties,  it  is  quite  probable  that  the  weight  of^his  views  as  an  officer  was  w( 
oned  by  his  position  as  counsel.  But  we  cannot  presume  thiit  the  secret 
violated  his  duty  by  considering  any  such  matters.  We  are  required  to  c 
(^iude  that  he  decided  the  case  upon  its  merits,  and  was  in  no  manner 
tiuenced  by  the  prior  views  of  the  counsel. 

3.  The  district  court  instructed  the  jury  that  the  ownership  of  the  1 
was  not  involved  in  the  proceeding  before  the  secretary  of  tlie  interior, 
that  the  title  to  the  land  was  not  aftocted  by  his  decisions.  These  insti 
tions  are  clearly  erroneous.  The  proceedings  were  instituted  to  acquire  t 
to  the  land.  The  obtaining  of  a  patent  was  the  first  step  in  tliat  direct; 
It  matters  not  what  was  the  strength  or  justice  of  the  claim  of  the  he 
They  were,  in  the  proceedings,  assailing  defendant's  title,  and  attempting 
establish  an  adverse  title  in  themselves.  It  surely  cannot  be  said  that  a 
cision  which  defeated  this  assault  upon  defendant's  title,  and  overthrew 
claim  of  the  adverse  parties,  did  not  affect  defendant's  title.  It  removetl 
cloud  resting  upon  it.  While  the  title  was  perfect  before  the  decision,  ye 
was  protected  from  an  unlawful  assault,  and  was  surely,  to  this  oxU 
affected  thereby.  It  cannot  be  said  that  a  title  is  not  affected  by  a  decis 
overthrowing  an  adverse  claim. 

4.  The  object  of  the  proceedings  by  the  heirs  was  to  establish  an  equits 
title.  Had  they  succeeded,  they  would  have  the  legal  title,  and  would  h; 
had  what  is  called  the  ownership  of  the  property.  It  was  really  a  contts»t 
the  ownership  of  the  land.  The  instructions  were  clearly  erroneous.  Ti 
demand  no  further  attention. 

5.  The  evidence  tended  to  show  that  the  land  in  controversy  was  wort 
million  of  dollars  or  more.  The  court  instructed  the  jury  that  the  magniti 
of  the  controversy  and  the  great  value  of  the  property  should  not  l)e  con: 
ered  in  determining  the  compensation  which  plaintiffs  Jire  entitled  to  ron^y 
Wliile  the  labor  of  an  attorney  in  conducting  a  case  wherein  great  vajues 
involved  may  be  no  greater  than  would  be  required  in  a  case  of  trifling 
portance,  yet  the  responsibility  would  be  greater.  This  ought  to  be  cons 
ered  in  determining  his  compensation.  Lawyers  ought  not  to  be  deprived 
the  benefit  of  rules  regarded  as  just  in  other  business  transactions.  A  cari 
would  surely  be  expected  to  charge  more  for  the  transportation  of  a  mill 
of  dollars  in  paper  money  than  for  the  transportation  of  a  bag  of  silver  i 
lars  of  the  same  weight.  The  same  rule  applies  in  many  other  depart  me 
of  business.  In  cases  of  great  magnitude  not  only  is  the  responsibility  grcjii 
but  the  resistance  is  always  more  formidable  than  in  cases  where  less  is 
volved.  The  world  knows  that  in  a  case  of  this  kind,  where  a  tract  of  I 
worth  less  than  $500  is  involved,  the  contest  would  not  be-  so  vigorous 
either  side  as  in  a  case  wherein  the  contest  is  for  land  in  Chicago,  worth 
or  two  millions  of  dollars.  We  are  authorized  to  say  that  under  the  fi^em 
customs  of  the  profession  values  in  controversy  always  control  charges 
professional  services. 
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6.  The  district  court  gave  tlie  jiir}'  an  instniction  in  tlie  following  language: 
'•  (8)  Au  opinion  rendered  by  tlie  secretary  o^  the  interior  in  the  proceeding 
in  which  plaintiffs  were  employed,  has  been  read  in  evidence  on  the  trial. 
This  opinion  is  evidence  of  the  chnracter  of  the  proceedings.  It  also  recites 
or  indicates  the  various  steps  which  had  been  previously  taken  in  the  matters 
involved  in  the  proceedings.  The  presnmption  is  that  the  documents  and 
records  pertaining  to  the  various  proceedings  in  the  matter,  as  they  are  stated 
in  this  opinion,  were  the  only  mattei-s  which  it  was  necessary  to  examine,  so 
far  as  the  facts  of  the  case  were  concerned.  But  as  plaintiffs  were  to  make 
an  argument  in  the  matter  before  the  secretary,  and  as  such  argument  would 
necessarily  relate  to  the  law  as  well  as  the  facts  of  the  case,  it  was  necessary 
that  they  should  spend  time  in  examining  the  law  of  the  case.  These  are 
Tnatters,  then,  wjtfch  you  ai'e  to  consider  in  determining  the  amount  of  time 
which  it  was  n^nsary  for  plaintiffs  to  spend  in  preparing  the  case  for  hear- 
ing before  the^Betary  of  the  interior." 

We  think  n^presumption  arises  that  the  plaintiffs  were  not,  in  the  dis- 
charge of  their  duty,  refjuired  to  examine  otlier  records  ^nd  documents  than 
those  "  recited  or  indicated  "  in  tlie  opinion  of  the  secretary.  It  is  an  nnu- 
snal  thing  that  such  an  opinion  refers  to  all  evidence,  documentary  or  other- 
wise, presented  in  the  case.  But  the  opinion  shows  positively  and  plainly 
that  there  must  have  been  other  documents  and  evidence  than  those  referred 
to  in  the  secretary's  opinion,  considered  by  the  attorneys  for  defendant.  The 
opinion  expressly  shows  that  Kinzie's  entry,  and  all  evidence  connected  there- 
with,  were  not  considered,  the  secretary  holding  that  the  claim  of  the  heirs 
must  f^l,  without  regard  to  the  evidence  in  support  of  the  defendant's  titie. 
llis  decision  rests  upon  the  want  of  equity  in  the  claim  of  the  heirs  and  the 
former  adjudication  in  the  case.  Doubtless  the  attorneys  for  defendant  con- 
sidered and  presented  all  the  evidence  supporting  the  validity  of  Kinzie's  en- 
try and  patent,  for  prudence  would  so  dictate. 

7.  An  argument  in  print  or  writing  submitted  by  the  general  solicitor  of 
defendant  was  admitted  in  evidence.  It  was  proper  to  show  the  fact  that 
such  an  argument  was  made,  and  its  character.  But  any  statement  of  facts 
it  contains  should  have  l)een  excluded  from  the  jury.  These  remarks  are  es- 
pecially applicable  to  that  part  of  the  argument  w^hich  refers  to  the  opinion  of 
the  secretary,  prepared  by  Mr.  Smith.  This  part  of  the  argument  should  have 
been  excluded.  Any  other  statements  of  fa^^ts  which  would  probably  prejudice 
plaintiff  or  benefit  defendant  ought  not  to  have  been  admitted  in  evidence. 

For  the  errors  pointed  out  the  judgment  of  the  district  court  is  reversed. 


Independent  Sciiool-Dist.  of  Burlington  ©.  City  or  Burlington. 
Filed  March  23.  1883. 

An  act  of  the  state  legislature  of  Iowa  was  passed  in  1878,  providing  for  the  constrnction  of  sewers 
in  cities,  the  expense  whereof  to  he  borne  by  the  adjoining  property  holders;  but  excepting  from  Its 
operathm  cities  of  the  first  class  which  had  already  commenced  a  system  of  sewerage  and  liad  levied 
taxes  upon  all  the  property  of  the  city«  and  expended  the  same  In  t!ie  construction  of  such  system  of 
s«wer«.  UeU,  that  a  city  council  of  the  class  of  cities  excepted  from  the  operation  of  the  act  should 
not  be  permitted  to  change  the  mode  of  paying  for  farther  improvements  upon  the  sewers  nirenrly 
constructed,  by  requiring  the  adjacent  property  to  pay  the  whole  expense  thereafter  to  he  incurred. 
An  act  of  the  legislature,  purporting  to  legalize  an  act  of  the  city  which  it  had  no  lawful  power  to  do. 
and  not  a  mere  matter  of  form,  but  an  act  which  man  necesMrily  affect  the  rightii  of  property  own. 
crsfaithe  city  to  a  manner  which,  without  the  cnratlve  act,  was  wholly  unauthorized,  is  in  violation 
cf  articled,  S 30,  of  the  state  constitution,  which  provides  that  the  general  assembly  shall  not  pass 
s  special  or  local  law  where  a  general  law  can  be  made  applicable. 

Appeal  from  I>es  Moines  circuit  court. 

This  contest  involves  the  power  and  authority  of  the  defendant  to  order 
the  cost  of  a  sewer  on  Valley  street  in  said  city,  and  along  and  in  front  of 
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real  estate  owned  by  the  plaintiff,  to  be  paid  by  the  owners  of  adjacent  prop- 
erty. The  question  involved  is  whether  the  adjacent  property  owners  shall 
be  liable  for  the  construction  of  che  sewer,  or  whether  it  shall  be  paid  by  the 
levy  and  collection  of  a  general  tax  for  that  purpose.  The  plaintiff  oom< 
menced  the  action  by  a  petition  for  an  injunction  to  restrain  the  city  from 
(collecting,  or  attempting  to  collect,  the  cost  of  the  sewer  or  any  part  of  such 
cost  from  the  plaintiff.  An  answer  was  filed,  and  the  cause  was  tried  in  the 
court  below  upon  an  agreed  statement  of  facts  and  the  petition  was  dismissed. 
Plaintiff  appeals. 

John  C,  Power  and  Paul  Guelick,  for  appellant.  A.  M,  Antrobua,  for  ap- 
pellee. 

KoTHKOCK,  J.  1.  The  material  facts  in  the  case,  as  they  appear  in  the 
.'igreed  statement,  are  as  follows:  "In  the  years  187&-j^-9  and '80  the 
council  of  defendant,  by  proper  ordinance,  levied  and  coUe^H  a  two-mill  tax 
<m  all  the  property  in  said  city  as  a  sewerage  fund,  with  w^B  it  constructed 
what  is  known  as  the  first  Valley-street  sewer,  which  wa^aid  for  out  of 
t  lie  tax  levied  and  collected  as  aforesaid.  Said  sewer  is  about  1,000  feet  in 
length,  12  feet  in  width,  and  7  feet  in  height,  and  empties  into  the  Mississippi 
river  at  a  point  where  Valley  street  terminates  on  the  bank  of  said  river;  that 
what  is  known  as  Hawk  eye  creek  runs  through  the  business  portion  of  the 
city;  that  its  course  has  been  changed  by  defendant  so  that  it  empties  into 
the  river  about  one-half  mile  further  south  than  it  originally  did,  which 
change  causes  it  to  overdow  at  times,  causing  damages  to  the  adjoining  prop- 
vYty ;  that  the  first  Valley-street  sewer  was  constructed  to  relieve  said  creek 
from  overflow  when  there  was  a  large  rainfall,  said  sewer  being  connected 
with'  said  creek  in  such  a  way  as  to  receive  a  part  of  its  water;  that  suit  had 
))een  commenced  against  defendant  to  recover  $20,000  damages,  which,  it  was 
claimed,  iiad  resulted  to  the  plaintiffs  from  the  overilow  of  said  ci-eek  and 
i!(Kxling  their  property ;  that  other  suits  of  a  similar  character  were  threat«[ied 
and  would  have  been  instituted  had  not  the  plaintiffs  in  the  case  above  failed 
to  recover;  that  the  first  Valley-street  sewer  was  commenced  during  the  pend- 
(Micy  of  said  litigation;  that  at  the  time  the  council  of  defendant  determined 
to  build  the  first  Valley-street  sewer  it  did  not  adopt  any  general  plan  or  plats 
sliowing  how  or  where  the  sewers  of  the  city  were  to  be  constructed,  and  did 
not  adopt  such  plan  or  plats  till  the  adoption  of  the  said  ordinance  of  No- 
vember 8,  1880;  that  the  city  never  established  a  general  plan  of  sewerage 
till  the  adoption  of  said  ordinance  of  Kovember,  1880;  that  which  was  done 
by  the  council  is  net  forth  in  the  proceedings  of  the  council  set  out  in  the 
agreement ;  that  the  said  plan  of  sewerage  was  devised  by  engineers  em-  - 
ployed  by  defendant  in  the  summer  of  1880;  that  the  first  Valley-street  sew^r 
was  commenced  in  1877,  and  in  1877  a  portion  of  the  sewerage  fund  was  ex- 
pended in  payment  therefor,  and  was  completed  in  1878;  that  under  the  plan 
;ulopted  said  sewer  is  one  of  the  main  arteries  from  which  radiate  small  sew- 
ers draining  a  large  part  of  the  city;  that  defendant  adopted  the  ordinance  of 
November  8,  1880,  in  relation  to  the  assessing  the  cost  of  the  construction  of 
sewers  to  the  adjacent  property;  that  defendant  adopted  the  resolution  of 
.rune  19,  1882,  directing  the  construction  of  a  sewer  along  the  street  in  front 
of  plaintiff's  property,  as  charged  in  petition,  and  unless  restrained  will  pro- 
ceed and  construct  said  sewer  and  collect  the  cost  thereof  from  the  owners  of 
adjacent  projjerty,  including  plaintiff;  that  on  the  twenty-fourth  of  December, 
1877,  the  council  of  defendant  adopted  an  ordinance  appropriating  out  of  the 
sewerage  fund,  for  the  construction  of  the  Valley-street  sewer,  the  following 
amounts:  From  the  levy  of  1877,  $6,800;  from  the  levy  of  1878,  $8,000; 
from  the  levy  of  1879,  $3,280. 

It  will  be  observed  from  the  foregoing  statement  that  what  is  called  the 
first  Valley-street  sewer  was  built  in  1877  and  1878,  and  tliat  it  was  paid  for 
by  the  assessment  and  collection  of  taxes  upon  all  the  ]»roi>erly  in  the  cilgr. 
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This  wa8  plainly  authorized  by  chapter  107  of  the  Laws  of  1876.  In  1878  an 
aet  was  passed  which  provided,  among  other  things,  '*  that  all  cities  of  the 
Qnt  class  in  the  state  which  have  not  commenced  a  general  system  of  sewer* 
age  by  the  levy  and  expenditure  of  any  tax  therefor  under  the  provisions  of 
chapter  107,  Acts  Sixteenth  General  Assembly,  may  provide  by  ordinance 
for  the  construction  of  sewers,  or  may  divide  the  city  into  sewerage  districts 
in  such  manner  as  the  council  may  determine,  and  pay  the  cost  of  construct- 
ing same  out  of  the  general  revenue  of  the  city,  or  assess  the  cost  upon  adja- 
cent property,"  etc.  In  November,  1880,  the  city  council  of  defendant  passed 
an  onlinance  providing  for  assessing  the  cost  of  the  construction  of  sewers  to 
the  adjacent  property,  and  thus  sought  to  avail  itself  of  the  provisions  of  the 
last-named  act. 

The  first  question  in  the  case  is,  did  the  provisions  of  chapter  162  of 
the  Seventeenth  General  Assembly  have  any  application  to  the  city  of  Bur- 
lington? If  the  city  had  at  the  time  of  the  passage  of  that  law  "commenced 
a  general  system  of  sewerage  by  the  levy  and  expenditure  of  any  tax  there- 
for," it  is  dear  that  there  was  no  authority  in  the  law  for  changing  the  man- 
Tier  of  procuring  means  for  paying  for  sewers  from  that  provided  for  by  the 
act  oi  1876. 

The  facts  show  that  the  first  Valley-street  sewer  is  "  one  of  the  main  arter- 
ies from  which  radiate  small  sewers  draining  a  large  part  of  the  city."  It 
appears,  tiien,  that  by  its  construction  a  general  system  was  in  fact  com- 
menced, and  that  over  $20,000  was  levied  upon  all  the  property  of  the  city, 
and  paid  for  its  construction.  The  argument  that  the  sewer  thus  built  and 
paid  for  was  Intended  to  carry  off  surplus  water  from  Hawkaye  creek,  and 
that  no  general  plan  of  sewerage  was  lulopted  prior  to  the  passing  of  the  act 
of  1878,  cannot  avail  the  defendant.  The  fact  remains  that  all  the  property 
owners  in  the  city  were  compelled  to  pay  for  the  construction,  and  that  it  was 
the  building  of  a  main  artery,  without  which  there  could  have  been  no  general 
system.  The  defendant  belonged  to  the  class  which  was  excepted  from  the 
operation  of  the  law  of  1878  both  by  the  letter  and  spirit  of  the  act.  The  evi- 
dent  object  of  the  exception  was  that  those  cities  which  had  commenced  a  sys- 
tem of  sewerage  and  levied  taxes  upon  all  the  property  of  the  city,  and  ex- 
pended the  same,  should  not  be  permitted  to  change  the  mode  of  paying  for 
further  improvements  by  requiring  the  adjacent  property  to  pay  the  whole  ex- 
|)eiiaes  thereafter  to  be  incurred. 

2.  By  chapter  60  of  the  acts  of  1882  an  attempt  was  made  to  legalize  the 
ordinance  passed  by  the  city  council  on  the  eighth  day  of  November,  1880. 
That  act  contains  the  following  provision :  '*  That  the  action  of  said  city  coun- 
cil in  passing  the  aforesaid  ordinance  be,  and  the  same  is  hereby,  legalized, 
and  the  said  ordinance  is  hereby  declared  to  be  of  the  same  force  and  effect 
as  though  no  sewer  tax  had  been  levied  by  said  city  prior  to  the  passage  of 
said  act  of  1878.*' 

It!  is  insisted  that  this  act  of  the  legislature  is  repugnant  to  that  part  of 
section  80,  art.  3,  of  the  constitution  of  this  state,  which  provides  that  the 
general  assembly  shall  not  pass  local  or  special  laws  where  a  general  law  can 
be  made  applicable.  We  think  the  position  is  well  taken.  Suppose  that  the 
act  ot  1878  had  provided  that  the  exception  therein  contained  should  not  ap- 
ply to  the  city  of  Burlington.  There  can  be  no  question  that  the  act  would 
bare  been  nnoonstitutional,  because  not  general  and  uniform  in  its  operation. 
Now,  this  legalizing  act  is  an  attempt  to  do  indirectly  what  cannot  be  done 
directly.  Tl^  act  of  1878  conferred  no  power  upon  cities  that  had  commenced 
a  general  system  of  sewerage  by  the  levy  and  collection  of  taxes  to  change 
the  mode  of  assessment  and  levy.  Burlington  belonged  to  that  class,  but, 
notwithstanding  the  want  of  power,  it  passed  an  ordinance  and  attempted  to 
proceed  under  the  law  of  1878.  The  legislature  had  no  more  constitutional 
power  to  legalize  the  ordinance  tlian  it  would  Ijave  liad  to  specially  autliorize 
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it  in  the  first  instance,  and  at  the  same  time  deny  the  same  right  or  power  to 
other  eities  similarly  situated.  The  objection  to  the  legalizing  act  is  not  goisg 
to  the  mere  form  of  executing  a  power  conferred,  such  as  the  want  of  suit* 
cient  notice  required  to  be  given  for  the  incorporation  of  a  village  or  town  or 
school-district,  or  the  like,  or  a  mere  informality  in  the  assessment  or  levy  of 
a  tax.  The  act  purports  to  legalize  an  act  of  the  city  which  it  had  no  lawful 
power  to  do;  not  a  mere  matter  of  form,  but  an  act  which  must  necessarily 
aftect  the  rights  of  property  owners  in  the<city  in  a  manner  which,  withoat 
the  curative  act,  was  wholly  unauthorized. 
We  think  the  decision  of  the  circuit  court  must  be  reversed. 


State  of  Iowa  v.  Hutchinsov. 
Filed  March  22, 1883. 

A  county  treftBurer,  wben  prosecuted  for  embezzlement  of  coonty  fbnde,  may,  la  order  to  Mlat 
a  defenne  that  the  embezzlement  in  fact  occurred  more  than  three  years  previous  to  the  finding  of  Ik^ 
indictment,  Impeach  the  previons  settlements  made  by  him,  and  show  that  in  snch  settlements  theeep- 
tificates  of  deposit  and  other  vouchers  prod  need  by  him  were  false,  and  that  the  amounts  of  cash  rs|^- 
rpsentud  thereby  were  not  to  his  credit  in  the  banks  at  the  time  of  such  settlementn.  Boone  €•.  v. 
Jbne«,  2  N.  W.  Rxr.  987,  and  Wcbtttr  Co.  v.  Hutchinson,  9  N.  W.  Rsp.  901,  and  12  N.  W.  Kjcp.  6M, 
distinguished. 

Conclusive  presumptions  and  estoppels  have  no  place  In  the  criminal  law  in  eatabUshiUK  the  tody 
or  the  crime  charged,  and  a  dofendant  in  a  criminal  prosecution  is  not  e«(topped  ftroa  provloc  tha 
actual  fact  in  dispute,  notwithstanding  admissions  or  coutesaions  may  have  been  made  to  the  c««u 
Irary. 

Appeal  from  Webster  district  court. 

The  defendant  was  indicted  for  the  crime  of  embezzlement.  He  was  tried 
and  convicted,  and  now  appeals  to  this  court. 

Hubbard,  Clark  &  Dawley,  for  appellant.  Smith  McPherHon,  Atty.  Ge«-, 
for  the  State. 

RoTiiROCK,  J.  1.  The  defendant  was  treasurer  of  Webster  county  for  \% 
years,  commencing  in  January,  1868,  and  ending  in  January,  1878.  In  April, 
1878,  the  indictment  in  this  case  was  returned  against  him,  in  wliich  be  was 
charged  with  embezzling  about  1^48,000  of  the  public  money  which  came  into 
his  hands  as  such  treasurer.  The  state  introduced  in  evidence  the  settlement 
sheet,  which  was  made  at  the  commencement  of  the  defendant's  last  term 
of  ollice,  in  January,  1876,  with  his  certificate  thereon  that  it  was  a  tr«e 
statement  of  cash  then  in  his  hands  as  treasurer.  The  account  or  settlement 
sheet  embraced  the  transactions  of  the  office  for  the  six  mouths  next  precede 
ing  the  settlement,  and  upon  its  face  it  appeared  to  be  correct,  and  tlie  de- 
fendant was  thereby  shown  not  [to]  be  in  arrears.  The  state  then  followed 
up  this  showing  by  an  exhibit  of  the  subsequent  semi-annual  settlement 
sheets,  and  then  from  the  books  of  the  office  for  the  last  six  months  of  thei  la^ 
term,  ending  in  January,  1878.  Upon  this  basis  it  appeared  that,  at  aome 
time  during  the  last  term  of  office,  the  defendant  became  short  in  his  oasih 
some  $46,800. 

We  do  not  understand  that  the  defendant  contended  upon  the  trial  that  »e 
was  not  short  in  his  cash  and  largely  in  arrears  when  he  went  out  of  office  in 
January,  1878.  But  he  sought  to  show  that  this  shortage  occurred  during 
his  prior  terms,  and  more  than  three  years  before  the  indictment  was  found, 
and  that,  therefore,  the  prosecution  was  barred  by  the  statute  of  limitatioBa. 
To  make  this  proof  the  defendant  offered  evidence  to  the  effect  that,  at  the 
settlement  made  in  January,  1876,  and  at  those  previously  and  subsequently 
made,  but  a  small  amount  of  cash  was  produced  at  each  settlement,  and  that 
the  ciish  balances,  which  should  have  been  actually  in  his  hands  in  money, 
were  largely  made  up  of  bank  certificates  of  deposit  and  other  vouchers.     He 
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offered  to  show  that  certifioates  of  deposit  and  other  evidences  of  debt  had 
been  made  use  of  by  him  in  his  settlements  more  than  three  years  prior  to 
the  finding  of  the  indictment.  He  further  offered  to  prove  that  he  Imd  ru> 
fwnds  in  the  banks  which  issued  the  certificates.  In  other  words,  he  offered 
to  show  and  prove  that  he  made  his  settlements  with  the  board  of  supervisors 
t^  the  ose  of  worthless  and  spurious  certificates  of  deposit  instead  of  cash,, 
and  that  whatever  money  was  converted  to  his  own  use,  was  so  converted 
more  than  three  years  before  the  indictment  was  presented.  This  evidence 
was  objected  to  by  the  state  and  the  objection  was  sustained.  This  ruling, 
as  we  infer  from  the  objections  made  to  the  evidence,  was  based  upon  the  idea 
that  the  defendant  was  criminally  bound  by  the  settlement  sheets,  and  by  his 
certificates  that  he  had  the  cash  actually  on  hand  at  the  time  the  several 
settlements  were  made. 

In  Bo(me  Co.  v.  Jones,  54  Iowa,  699,  [S.  C.  2  K.  ^\.  Rep.  987,]  it  was  held 
that  a  county  treasurer  and  the  sureties  on  his  bonds  were  bound  by  a  settle- 
ment and  accounting  made  according  to  law,  and  where  at  such  settlement, 
for  aught  that  appeared,  the  cash  which  should  have  been  on  hand  was  pro- 
duced by  the  treasurer,  such  settlement  could  not  be  impeaclied  by  showing 
that  the  defalcation  complained  of  previously  existed.  In  other  words,  it  was 
held  that  where  a  treasurer  produces  the  funds,  which  should  be  in  his  hands, 
at  a  settlement,  the  setMement  is  conclusive,  and  the  treasurer  and  his  sureties 
cannot  be  permitted  to  prove  that  the  treasurer  deceived  the  board  of  super- 
visors in  such  settlement  by  producing  money  not  belonging  to  the  otHce  nor 
to  the  treasurer.  That  was  a  civil  action  to  recover  upon  the  bond  of  the 
tr'easarer,  for  an  alleged  »iefalcation.  In  Webster  Co.  v.  Hutchimon^  9  N.  W. 
Rep.  901,  and  12  N.  W.  Rep.  534,  which  was  a  civil  action  to  recover  on  the 
defendant's  bond  for  the  same  alleged  defalcation  for  which  the  defendant 
was  indicted,  in  this  case  it  appe<ired  that  the  settlement  was  had  with  the 
treasurer  without  producing  tlie  money  which  should  have  been  on  luuid,  but 
k^  producing  certificates  of  deposit  from  banks,  and  other  evidences  of  in- 
debtedness. It  was  held  that  this  constituted  no  settlement,  because  the  law 
required  the  cash  to  be  produced.  It  was  further  held  that  as  the  board  of 
supervisors  were  not  deceived  by  the  production  of  the  money,  it  was  allow- 
able for  the  sureties  upon  the  defendant  s  bond  to  show  that  the  defalcation 
ousted,  in  fact,  prior  to  the  settlement  in  question.  It  was  also  held  in  that 
case  that  the  defendant  was  concluded  by  the  settlement,  upon  the  veiy  ob- 
vious ground  that  he  could  not  be  allowed  to  take  advantage  of  his  own 
wrong  and  fraud  to  the  injury  of  the  public,  even  though  the  board  of  super- 
visors knew  that  the  settlement  was  not  in  compliance  with  tlie  law. 

We  are  now  required  to  determine  whether  or  not  the  above  rules,  which 
are  ajpplicable  to  civil  liability  upon  a  treasurer's  bond,  should  be  held  to  ob- 
tain in  a  criminal  prosecution  for  embezzlement.  We  are  very  clearly  of  the 
opinion  that  they  should  Jiot.  If  the  claim  of  the  defendant  be  true,  he  was 
guilty  of  embezzlement  as  early  as  the  year  1872.  He  offered  to  prove  tliat 
from  that  time  forward  lie  made  his  settlements,  not  with  money,  but  largely 
with  certificates  of  deposit,  and  with  other  promises  to  pay.  This  was  wholly 
unauthorized  by  law.  Even  if  the  defendant  had  actually  deposited  money 
with  the  banks  and  the  certificates  represented  the  deposits,  such  a  disposi- 
tion of  the  funds  in  his  hands  was  unauthorized.  Lwjory  v.  Polk  Co.  54  Iowa, 
50.  But  when  the  defendant  offered  to  prove  that  he  had  no  deposits  in  the 
banks,  he  in  effect  offered  to  show  that  he  had  converted  the  money  whicii 
had  been  in  his  hands  to  his  own  use.  At  least  this  would  have  been  the 
logical  inference,  in  the  absence  of  proof  that  he  had  lost  it,  or  that  it  had  beeu 
stolen,  or  the  like.  The  fact  that  at  each  settlement  he  failed  to  produce  tlie 
money,  was  a  sufficient  failure  to  account  for  the  funds  in  his  hands  to  con* 
stituto  the  crime  of  embezzlement,  in  the  absence  of  exculpatory  proof. 
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We  think  the  defendant  should  have  been  allowed  to  show,  if  he  could,  thtit 
no  defalcation  took  ])1ace  within  three  years  except  before  the  finding  of  the 
indictment.  We  know  of  no  rule  that  estops  a  defendant  in  a  criminal  pros- 
ecution from  proving  the  actual  fact  in  dispute,  notwithstanding  any  admis- 
sion or  confession  he  may  have  made  to  the  contrary.  Conclusive  presump- 
tions and  estoppels  have  no  place  in  the  criminal  law  in  establishing  the  body 
of  the  crime  charged.  The  statement  and  certificate  showing  that  the  cash 
was  actually  on  hand  and  produced  at  the  settlement  in  1876  amounted  to  no 
more  than  an  implied  confession  that  the  defalcation  took  place  after  that 
time;  and  to  deny  to  the  defendant  the  right  to  dispute  the  confession  thus 
made,  is,  in  our  opinion,  fundamentally  wrong. 

2.  There  are  other  questions  in  this  case  which  are  argued  by  counsel. 
They  pertain  to  the  manner  of  obtaining  the  jury  and  the  impaneling  of  the 
jury  in  the  alleged  absence  of  any  counsel  for  the  defendant,  and  other  objec- 
tions which  we  need  not  discuss,  inasmuch  as  the  alleged  errors  will  not 
likely  arise  upon  a  retrial.  In  view  of  a  new  trial,  however,  it  may  not  Ik» 
improper  to  say  that  in  our  opinion  the  demand  made  by  the  county  auditor 
(if  a  demand  was  necessary)  for  the  payment  of  the  alleged  shortage,  was  a 
sufilcient  demand,  in  view  of  the  authority  given  to  him  by  the  board  of  super- 
visors. 

For  the  error  first  above  discussed  the  judgment  of  the  district  court  will 
be  reversed. 


Baldwin  and  another  v.  State  Ins.  Co. 
FUed  March  23, 1883. 

Where  s  policy  of  lire  iniarance  1b  taken  oat  in  the  name  of  s  son,  who  pftje  the  premtain  himself, 
on  property  hotooipinK  to  the  father,  with  a  view  to  prevent  the  creditors  of  the  father  ttom  garnish, 
ing  the  fnnd  in  ca«  of  a  lose,  the  policy  cannot  ho  so  reformed  as  to  allow  the  £Mher  to  leoover 
l>om  the  company  for  loss  of  the  insnred  premises;  nor  can  the  son  recover  on  sach  a  pollej  Cor  his 
own  beneflt,  or  for  the  benefit  of  the  father. 

Appeal  from  Van  Buren  district  court. 

Action  in  equity  to  reform  a  policy  of  fire  insurance,  and  enforce  payment 
for  a  loss  alleged  to  have  occurred  under  it.  The  building  which  the  policy 
purports  to  cover  is  described  as  being  on  the  southreast  quarter  of  section  2, 
township  70,  Van  Buren  county.  The  building  destroyed  was  on  the  south- 
west quarter  of  the  section.  The  policy  ran  to  the  plaintiff,  W.  E.  Baldwin. 
The  building  destroyed  was  owned,  both  at  the  time  of  the  issuance  of  the 
policy  and  at  the  time  of  the  loss,  solely  by  the  plaintiff  E.  T.  Baldwin.  The 
plaintiffs  ask  that  the  policy  "  be  reformed  so  as  to  insure  and  cover  the 
property  and  interest  of  the  plaintiff  E.  T.  Baldwin,**  and  "  that  the  plain- 
tiffs, or  su.ch  one  of  them  as  may  be  entitled  thereto,  have  judgment."  The 
court  dismissed  the  plaintiffs'  petition,  and  they  appeal. 

Stiles  eft  Beaman,  for  appellants.  Wright,  Cummins  <ft  Wright,  for  ap- 
pellee. 

Adams,  J.  Whether  the  plaintiffs  were  entitled  to  a  reformation  of  the 
policy,  so  far  as  the  description  of  the  property  is  concerned,  we  need  not  de- 
tennine.  The  case  will  turn  upon  other  questions.  It  appears  to  us  that  in- 
superable obstacles  stand  in  the  way  of  the  recovery  by  either  of  the  plaintiffs, 
and  would,  if  the  property  destroyed  had  been  described  in  the  iwlicy  as  the 
property  insured. 

We  proceed  to  inquire — First,  whether  E.  T.  Baldwin  can  recover.  He  cer- 
tainly cannot  unless  by  a  reformation  of  the  policy  he  can  be  made  a  party  to 
it.  Xow,  perhaps  it  would  be  sufficient  to  say  that  he  does  not  specifically  ask 
for  such  reformation.     He  does  not,  indeed,  show  with  any  precision  upon 
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what  theory  he  expects  to  reqover.  But,  waiving  this  objection,  we  have  still 
to  determine  Mrhether  the  facts  are  such  as  to  entitle  him,  by  reformation  of 
the  policy,  to  be  made  a  party  to  it.  If  he  contracted  for  the  insurance,  and 
the  intention  was  to  insert  his  name  in  the  policy  as  the  insured,  and  by  mis- 
take the  name  of  W.  E.  Baldwin  was  insert^!,  the  way  would  seem  to  becleai* 
to  reform  the  policy  by  the  insertion  of  E.  T.  Baldwin's  name  as  the  insured 
in  the  place  of  that  of  W.  E.  Baldwin,  and  to  give  £.  T.  Baldwin  a  right  of 
recovery.  But  the  evidence  shows  conclusively  that  W.  £.  Baldwin  con- 
tracted for  the  insuranco  uid  paid  for  it,  and  that  his  name  was  purposely 
inserted  in  the  policy  as  the  insured.  There  was  never  any  understanding  on 
the  pa^  of  any  one  that  E.  T.  Baldwin's  name  was  to  be  inserted  in  the 
policy.  The  policy  was  drawn  precisely  as  the  parties  to  it  intended  it  should 
Ije,  and,  so  far  as  £.  T.  Baldwin  had  anything  to  say  about  it,  precisely  as  he 
intended  it  should  be.  The  facts  were,  as  shown  conclusively  by  the  evidence, 
that  £.  T.  Baldwin  w^as  financially  embarrassed,  and  apprehended  that  if  the 
policy  ran  to  him  his  creditors,  in  case  of  loss,  would  by  garnishment  or 
otherwise  reach  the  insurance  and  subject  it  to  the  payment  of  their  claim.  It 
was  to  obviate  this  ditficulty  that  his  son,  W.  E.  Baldwin,  caused  the  property 
to  be  insured  in  his  own  name,  and  paid  the  premium  himself.  If,  now,  we 
reform  the  policy  so  as  to  make  it  payable  to  E.  T.  Baldwin,  we  shall  do  so, 
not  only  in  the  absence  of  any  mistake,  but  we  shall  make  a  contract  in  behalf 
of  E.  T.  Baldwin  which  both  he  and  his  co-plaintiff  took  pains  to  avoid.  It 
is  manifest  that  to  do  so  would  be  a  most  extraordinary  exercise  of  eqiiitablo 
power,  and  for  which  the  law  affords  no  warrant. 

We  come,  then,  to  inquire  whether  W.  E.  Baldwin  can  recover,  lie  cer- 
tainly  cannot  recover  for  his  own  benefit.  It  is  conceded  that  he  did  not 
suffer  by  the  loss  and  hiis  no  beneficial  interest  in  the  policy.  Can  he  recover 
for  the  benefit  of  E.  T.  Baldwin  ?  If  we  understand  the  pUintiffs,  they  main- 
tain tliat  he  can.  Their  theory  seems  to  be  that  contemporaneously  with  the 
issuance  of  the  policy  the  parties  to  it  and  E.  T.  Baldwin  entered  into  a  parol 
:igreement  whereby  the  policy  was  in  effect  to  be  deenaed  to  be  issued  for  the 
benefit  of  E.  T.  Baldwin,  and  payable  in  case  of  loss  to  W.  E.  Baldwin,  for  E. 
T.  Baldwin's  use.  To  this  position  we  think  it  sufficient  to  say  that  the  pol- 
icy by  express  terms  limits  the  right  of  recovery  thereunder  to  W.  E.  Bald- 
win's interest  in  the  property.  We  cannot  give  it  the  effect  contended  for 
without  first  so  reforming  it  as  to  eliminate  this  provision;  and  there  is 
neither  allegation  nor  proof  that  the  provision  was  inserted  by  mistake.  The 
most  that  can  be  said  is  that  the  parties  purposely  stipulated  in  writing  that 
the  right  of  recovery  should  be  so  limited,  and  by  parol  that  it  should  not  be 
>M>  limited,  and  that  Uie  plaintiffs  supposed  that  the  parol  agreement  could  be 
set  up  in  equity  in  contravention  of  the  written  one.  But  this  is  not  such 
niist^e  as  a  court  of  equity  can  relieve  s^inst. 

Equally  fatal  to  the  plaintiffs'  position  is  another  fact.  The  parol  agrec^- 
ment  set  up  in  contravention  of  the  unmistakable  t^ms  of  the  policy,  if 
made,  was  made  by  the  agent  of  the  company  who  took  the  application,  and 
it  is  shown  by  undisputed  evidence  that  he  had  no  authority  to  make  any 
agreement  wiiatever.  The  authorities  cited  by  the  plaintiffs  for  the  purpose 
of  showing  that  even  such  agents  when  he  undertakes  to  fill  an  application,  is 
responsible  for  its  correctness  if  true  answers  are  given  by  the  applicant,  are 
not  in  point. 

We  think  ibat  the  pliuntiils'  petition  was  properly  dismissed.    Affirmed. 
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Fauciikr  V.  Grass  and  another. 
Filed  March  23, 1883. 

Where  the  partieii  appellant  have  been  divested  of  all  Interest  in  the  property  In  qnestlon  by 
\tP»  sale,  they  have  no  ttattu  in  the  appellate  coart,  aad  the  question  ot  the  payment  of  costa 
the  lower  court,  not  be  considered. 

A  blacksmith  shop  is  not  a  nalsance  per  m. 

AUhOQKh  the  ose  of  a  blacksmith  shop  as  sach  has  been  restrained,  yet  aqoHy  wUl  not  restr 
farther  use  of  the  lot  on  which  the  shop  is  sltaated.lf  it  may  be  aaed  without  proving  to  be  a  na 
upon  the  sroand  that  its  past  use  was  a  nuisance. 

Appestl  from  Lucas  district  court. 

Action  in  chancery  to  enjoin  the  defendants  from  carrying  on  the  I 
smith  business  in  a  shop  built  and  maintained  near  plaintiff's  dwelling.  . 
a  trial  upon  the  merits  a  decree  was  entered  as  prayed  for  in  plaintiff 
tit  ion. 

Mitchell  t&  Penick,  for  appellants.    Stuart  Bros.,  for  appellee. 

Beck,  J.  1.  The  plaintiff,  as  a  ground  for  the  dismissing  the  appc 
this  case,  shows  that  Gilbert,  Hedges  &  Go.  have  acquired  the  absolute 
ership  of  the  blacksmith  shop  by  purchase  at  sheriff's  sale,  and  that  th( 
not  claim  the  right  to  use  it  for  the  purpose  of  prosecuting  therein  the 
ness  of  blacksmi thing,  and  have  no  desire  that  the  appeal  shall  be  prose< 
for  their  benefit.  The  decree  rendered  by  the  court  below  restrained  de 
ants  from  prosecuting  the  business  of  blacksmithing  in  the  shop  purcl 
by  Gilbert,  Hedges  &  Co.,  and  upon  the  lot  whereon  the  shop  is  situated 
appears  from  the  showing  made  by  plaintiff  that  defendants^  ai-e  deprive 
the  sale  of  the  shop  from  prosecmting  their  business  in  it  without  the  a 
of  Gilbert,  Hedges  &  Co.,  and  that  firm  does  not  desire  the  continuance  o 
use  of  the  shop  for  blacksmithing  purposes,  nor  claim  the  right  to  so  ui 
and  do  not  desire  to  prosecute  this  appeal.  The  defendants  now  have  n 
terest  in  the  shop  which  authorizes  them  to  prosecute  the  appeal  and  the 
determine  their  right  to  continue  their  business  in  the  shop.  If  they 
sessed  such  right  it  has  been  lost  by  the  sheriff's  sale.  We  will  not  deter 
the  case  in  order  to  settle  the  question  of  costs,  the  only  subject  now  ii 
case  in  which  defendants  have  an  interest.  As  defendants  have  lost 
right  they  claimed  to  prosecute  their  business  in  the  shop,  they  cannot 
ask  the  court  to  determine  whether  they  did  have  such  a  right.  The  issu 
the  case  are  dead.  As  the  case  cannot  be  tried  in  this  court  we  cannot  <] 
mine  that  defendants  should  not  pay  the  costs.  By  abandoning  their  rig 
appeal,  as  they  did  by  parting  with  the  property  involved  in  the  case, 
cannot  now  insist  that  the  decree  should  be  in  any  respect  changed  as  t( 
shop ;  the  costs  must  stand  against  the  defendants,  who  are  required  to 
them  by  the  decree  of  the  district  court. 

2.  The  decree  of  the  court  below  enjoins  defendants  from  prosecutinj 
business  of  blacksmithing  in  the  shop  or  upon  the  lot  whereon  the  shi 
situated.  It  appeitrs  that  the  lot  is  owned  by  defendant  Grass,  the  shop  ; 
lieing  sold  by  the  sheriff.  It  is  proper  here  to  say  a  word  as  to  the  effe 
the  decree.  If  a  house  or  shop  may  be  so  constructed  upon  the  lot  whc 
the  business  of  blacksmithing  may  be  carried  on  in  such  a  manner  as  to  o 
no  annoyance  or  injury  to  plaintiff,  it  ought  not  to  be  regarded  as  forbi 
and  enjoined  by  the  decree. of  the  court  below.  This  conclusion  is  based 
the  ground  that  a  blacksmith  shop  is  not  a  nuisance  per  se.  We  know  c 
authority  to  the  contrary.  The  shop  may  be  so  constructed  with  a  vi( 
deaden  the  noise  of  the  anvil  and  other  noises,  the  forges  may  be  so  pi 
and  the  smoke  and  gas  may  be  so  conducted  away,  and  the  business  ra; 
so  prosecuted,  that  the  shop  would  not  be  regarded  by  the  law  as  a  nuis 
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This  may  be  true  of  a  blacksmith  shop  erected  on  the  site  of  the  present  shop, 
or  at  any  other  place  upon  the  lots  of  defendants.  The  evidence  does  not  show 
that  a  shop  of  the  character  indicated  wherein  the  business  should  be  conducted 
so  as  not  to  annoy  plaintiff,  could  not  be  constructed  upon  the  lots.  Equity 
will  not  restrain  further  use  of  the  lot  for  a  smith's  shop,  if  it  may  be  used 
without  proving  to  be  a  nuisance,  upon  the  ground  that  its  past  use  was  a 
nuisance.  It  will  rather  require  the  owner  of  the  property  to  so  construct  or 
change  the  shops,  and  so  prosecute  his  business,  that  no  annoyance  sbaH  re- 
sult therefrom  to  others.    Shiras  v.  Oliver,  50  Iowa,  571. 

As  defendants  have  lost  the  control  of  the  shop,  declared  by  the  decree  of 
the  district  court  to  be  a  nuisance,  and  its  present  owners  propose  to  submit 
to  that  decree,  there  can  be  no  controversy  in  regani  to  that  shop  in  this  court, 
and  as  defendants  have  no  other  shop  upon  the  lot  alleged  to  be  a  nuisance, 
and  as  we  cannot  be  expected  to  lay  down  rules  in  this  case  to  govern  defend- 
ants in  the  use  and  occupancy  of  their  lot,  there  are  no  questions  in  the  case 
which  we  can  determine. 

The  decree  of  the  district  court  will  be  modified  so  that  it  shall  operate  to 
enjoin  defendants  and  those  holding  under  them  from  prosecuting  the  busi- 
ness of  blaeksmithing  in  the  shop  now  upon  the  lot,  or  in  any  other  shop  that 
may  be  erected  at  that  places  Plaintiff  will  pay  the  costs  of  this  appeal,  and 
defendant  will  pay  costs  of  the  court  below.    Modified  and  affirmed. 


SxiTH  «.  Chioago,  M.  &  St.  P.  By.  Co. 
Filed  March  23, 1883. 

lo  tbe  abiienco  of  proof  to  the  contrary  a  station  agent  of  a  railroad  will  be  preaomed  to  be  em- 
pfoyed  in  the  mana^ment  of  the  bnsineis  of  the  rond  In  the  county  where  each  station  is  located,  and 
^rvlceof  notiee  and  affidaylt  of  the  killing  of  cattle  by  snch  road  in  such  county  may  be  served  on 
bim  vader  section  1289  of  the  Code. 

The  faSlnre  of  the  court  to  Instract  the  Jury  that  the  burden  of  proof  was  upon  plaintiff,  and  that 
before  he  could  recorer  he  must  produce  a  fair  preponderance  of  the  testimony,  Is  not  error  when 
Lhe  evidence  is  not  conflicting,  and  no  snch  infitruotion  is  requested  by  the  defendant. 

The  Jury,  in  the  absence  of  proof  that  an  injury  to  cattle  was  inflicted  within  the  depot  grounds  of  a 
"ailroad  company  where  It  was  not  required  to  fence,  may  presume  that  such  was  not  the  fact,  when  it 
H  shown  that  such  injury  occurred  one  and  one-fourth  miles  ttom  a  certain  station. 

Appeal  from  Cerro  Gordo  district  court. 

Action  to  recover  double  damages  for  stock  killed  by  a  train  on  the  defend- 
ant's road,  at  a  place  where  it  is  alleged  the  defendant  had  a  right  to  fence 
and  neglected  to  do  so.  Jury  trial.  Verdict  and  judgment  for  plaintiff  for 
$110.     The  defendant  appcttls.    The  facts  are  stated  in  the  opinion. 

Ueo.  E,  Clark  and  M.  B,  Cary,  for  appellant.    H,  H.  Bush,  for  appellee. 

I>AY»  J.  1.  It  is  insisted  that  the  court  erred  in  admitting  in  evidence  the 
notice  and  affidavit  of  the  destruction  of  the  plaintiff's  property,  because  there 
was  no  proper  proof  of  the  service  of  them  upon  the  defendant.  Section  1289 
of  the  Code  provides:  "  If  such  corporation  neglects  to  pay  the  value  of  or 
damage  done  to  any  such  stock  within  30  days,  after  notice  in  writing, 
accompanied  by  an  affidavit  of  such  injury  or  destruction,  has  been  served  on 
any  officer,  station  or  ticket  agent  employed  in  the  management  of  the  busi- 
ness of  the  corporation  in  the  county  where  the  injury  complained  of  was 
committed,  such  owner  shall  be  entitled  to  recover  double  the  value  of  the 
stock  killed,  or  damages  caused  thereto."  The  stock  in  question  was  killed  in 
Hancock  county.  The  evidence  shows  that  the  original  of  the  notice  and  affi- 
davit were  served  upon  H.  E.  Barber,  station  agent  of  the  Chicago,  Milwau*- 
kee  &  St.  Paul  Bailway  Company,  at  Garner,  Hancock  county,  Iowa,  by  read- 
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ing  them  to  him,  and  giving  him  the  original  affidavit  and  notice,  and  thai 
Barber  was  the  defendant's  station  agent  at  Garner  at  the  time  of  service. 
The  point  of  the  objection  is  that  the  proof  does  not  show  that  Barber  was 
employed  in  the  management  of  the  business  of  the  defendant  in  the  county 
where  the  loss  complained  of  was  committed.  The  proof  does  show,  ho^%' 
ever,  that  Barber  was  a  station  agent  of  the  defendant  in  the  county  where 
the  injury  was  done.  If  he  was  a  station-  agent  of  the  defendant  at  Garner, 
he  was  of  necessity  employed  in  the  management  of  such  business  of  the  cor- 
I)oration  as  usually  devolves  upon  such  agent.  At  least,  in  the  absence  of  all 
proof  to  the  contrary,  it  will  be  presumed  that  he  was  so  employed.  That 
the  notice  was  sufficient,  see  Welsh  v.  C,  B,  A  Q.  R,  Co.  53  Iowa,  632 ;  [S.  C. 
6  N.  W.  Rep.  13.1 

2.  It  is  insisted  that  the  court  erred  in  failing  to  instruct  the  jury  that  the 
liurden  of  proof  was  upon  the  plaintiff,  and  that  before  he  could  recover 
he  must  produce  a  fair  preponderance  of  evidence.  There  Avas  no  conflict  in 
the  evidence.  The  defendant  introduced  no  testimony.  It  was  not,  there- 
fore, incumbent  upon  the  court,  on  its  own  motion,  to  instruct  as  claimed 
above.  If  the  defendant  desired  such  an  instruction  it  should  have  requested 
it  of  the  court. 

3.  It  is  insisted  that  there  was  no  evidence  before  the  jury  that  the  defend- 
ant had  a  right  to  fence  its  roiid  at  the  point  where  the  plaintiff *s  stock  Wi\s 
injured.  The  evidence  clearly  shows  that  there  was  no  public  highway  or 
crossing  at  the  place  where  the  stock  was  killed.  The  point  seemed  to  be  relied 
upon  by  the  defendant  is  that  the  evidence  does  not  show  that  the  place  where 
the  stock  was  killed  was  not  upon  defendant's  depot  grounds.  It  does,  how- 
over,  clearly  appear  from  the  evidence  that  the  defendant  had  a  station  at 
(iarner.  The  evidence  further  shows  that  the  stock  was  killed  one  and 
one-fourth  miles  west  of  Garner.  The  jury,  we  think,  was  warranted  in  pre- 
Huming  that  the  defendant  did  not  have  depot  grounds  within  one  and  one- 
fourth  miles  of  a  station.  If  such  an  unusual  thing  as  stations  only  one  and 
one-fourth  miles  apart  existed  upon  defendant's  road,  that  fact  should  have 
been  shown  by  the  defendant.  In  Comatock  v.  Des  Moines  Valley  Ry.  Co,  32 
Iowa, 376,  it  is  said :  '*  The  defendant  can  always  and  easily  establish  by  proof 
what  grounds  are  used  for  station  purposes." 

We  discover  no  error  in  the  record.    Affirmed. 
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County  of  Kossuth,  for  the  use,  etc,  t>.  "Wallace  and  others. 
Filed  March  23, 1883. 

Chapter  12;  §  6,  Laws  1880,  ftmeodlng  Mction  1873  of  the  Code,  and  llmitiog  the  Mmoant  of  attorney** 
fM  to  be  taxed  as  part  of  the  costs  in  foreclosare  of  a  sebool-fand  mortgage  to  |25,  applies  to  a  acliool. 
fand  mortgage  execated  prtor  to  Its  passage  as  soch  law,  does  not  Impair  the  obligation  of  a  contract, 
bQtooly  alHBcts  tlie  remedy. 

StatQtee  may  coiistltationally  be  enacted  changing  the  remedy  existing  when  the  contract  was 
mAde,  if  they  preserre  the  existing  remedies  in  sabstance  and  with  integrity,  and  do  not  destroy  or 
embarrase  the  remedies  existing  when  the  contract  was  made,  so  as  sobsUntially  to  defeat  the  rights 
of  creditors. 

Appeal  from  Kossuth  circuit  court. 

The  plaintiff  commenced  an  action  on  the  eighth  day  of  May,  1880,  to  fore- 
close a  school-fund  mortgage,  executed  in  August,  1874.  In  June,  1880,  judg- 
ment was  rendered  against  the  defendant  for  $463.29,  and  for  an  attorney's 
fee  of  $52.  At  the  December  term,  1880,  the  defendant  moved  the  court  for 
a  relaxation  of  the  attorney's  fees,  and  the  court  thereupon  reduced  the  attor- 
ney's fee  to  $25.  The  plaintiff  appeals.  Tiie  court  certifies  the  question  in- 
volved to  be,  whether  a  greater  attorney  fee  than  $25  can  be  taxed  against 
defendant  in  the  foreclosure  of  a  school-fund  mortgage  which  v.-as  executed 
August  25, 1874. 

treo,  E.  Clark  and  A,  L.  Hudson^  for  appellant.  /.  H,  Hawkins^  for  ap- 
pellee. 

Day,  J.  Section  1878  of  the  Code,  which  was  in  force  at  the  time  the  mort- 
gage in  question  was  executed,  provides  that  in  suits  to  foreclose  a  school- 
fund  mortgage  '^the  court  shall  give  the  plaintiff,  as  a  part  of  the  costs,  such 
an  amount  as  will  be  a  sufficient  compensation  for  the  plaintiff's  attorney  in 
the  case." 

By  an  act  of  the  eighteenth  general  assembly,  which  took  effect  by  publica- 
tion on  the  third  day  of  March,  1880.  this  section  was  amended  by  adding 
the  following;  "But  in  no  case  to  exceed  10  per  cent,  on  the  amount  for 
which  judgment  is  rendered,  and  in  no  case  to  exceed  the  sum  of  $25."  Chap- 
ter 12,  Laws  Eighteenth  General  Assembly,  §  5. 

The  appellant  contends  that  this  provision  cannot  apply  to  a  school-fund 
mortgage  executed  prior  to  its  passage,  as  it  would,  if  allowed  such  applica- 
tion, impair  the  obligation  of  contracts.  The  change  in  the  statute  pertains 
to  a  mere  question  of  costs,  and  prescribes  a  limit,  which  the  court  shall  not 
transcend,  in  the  assessment  of  costs.  The  change,  we  think,  does  not  im- 
p?iir  the  obligation  of  the  contract,  but  merely  affects  the  remedy.  Statutes 
may  constitutionally  be  enacted  changing  the  remedy  existing  when  the  con- 
tract was  made,  if  they  preserve  the  existing  remedies  in  substance  and  with 
integrity,  and  do  not  destroy  or  embarrass  the  remedies  existing  when  the 
contract  was  made,  so  as  substantially  to  defeat  the  rights  of  the  creditor. 
See  McCormank  v.  Rusch,  15  Iowa,  127.  We  think  it  cannot  be  claimed  that 
a  law  merely  limiting  the  amount  of  costs  recoverable,  so  affects  the  remedy 
as  substantially  to  defeat  the  rights  of  the  creditor.  In  our  opinion  a  nega- 
tive answer  must  be  returned  to  the  question  certified  for  our  determination. 
Affirmed. 

▼.1.5— 20  (na  v) 
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Van  Gordon  v,  Ormsby  and  others. 
Filed  Mai-ch  23, 1883. 

Where  iutervenors,  acting  In  good  faith,  pay  money  Into  court  to  await  the  order  of  the  court,  and 
it  is  there  detained  longer  than  proper  becaase  of  an. erroneooa  order  extending  the  time  for  plaintiff 
to  answer  the  petition  and  a  continuance  of  the  cause  for  trial  opon  depositions,  they  should  not  be 
made  to  pity  interest  simply  because  they  fail  toeslabllsh  a  right  to  the  money. 

Appeal  from  Palo  Alto  circuit  court. 

This  cause  was  before  in  this  court,  and  is  re|H}rted  in  55  Iowa,  657,  [8.  V. 
S'N.W.  Hep.  625,]  to  which  for  a  more  full  statement  of  the  facts  reference  is 
made.  Thedefendants  Ormsby  Bix)s.  &  Co.,  as  agents  of  theplaintilT,  sold  a  farm, 
the  legal  title  to  which  was  in  the  plaintiff,  and  had  in  their  possession  :?640  of 
the  purchase  money.  For  the  recovery  of  this  sum  the  plaintiff  brought  an  ac- 
tion against  Ormsby  Bros.  &  Co.  The  defendants  answered,  iklmitting  the  i)os- 
session  of  the  money,  and  alleging  that  they  were  garnished  under  live  execu- 
tions against  P.  F.  Van  Gordon,  and  served  with  a  notice  that  the  money  arising 
from  the  sale  of  said  lands  was  the  property  of  P.  F.  Van  Gordon.  The  execution 
plaintiffs,  (iilmore  &  Co.  and  Woodring  Bros.,  also  filed  petitions  of  intervention, 
claiming  a  portion  of  the  money,  and  asking  that  it  be  paid  into  court  and  there 
held  to  answer  the  decision.  On  the  twenty-seventh  of  August,  1880,  the  court 
ordered  the  defendants  to  pay  to  the  clerk  the  fund  in  their  hands,  with  which 
order  the  defendants  complied.  Upon  application  of  the  intervenors  the  court 
ordered  the  plaintiff  to  answer  their  petition  in  30  days,  and  continued  the  ciiuse 
for  trial  upon  depositions.  Upon  plaintiff's  appeal  this  action  of  the  court  was 
reversed.  See  Van  Oordmi  v.  Onnshy^  55  Iowa,  657 ;  [S.  C.  8  X.  W.  Hep.  625.  | 
In  Viication,  on  the  seventeenth  day  of  May,  1881,  the  intervenors  filed  in  the  cir- 
cuit court  dismissals  of  their  petitions  of  intervention,  but  no  notice  was  servetl 
upon  plaintiff  of  such  dismissal,  and  plaintiff  had  no  knowledge  thereof  until 
the  August  term,  1881,  of  said  court.  On  the  twenty-ninth  day  of  August, 
1881,  tlie  plaintiff  filed  a  motion  that  tlie  clerk  pay  the  balance  in  his  handh. 
which  had  been  claimed  by  intervenors,  amounting  to  if^277,  to  the  plaintiff, 
and  that  plaintiff  have  judgment  against  intervenoi*s  for  interest  on  said  sum. 
at  6  per  cent,  from  August  27,  1880,  to  August  29,  1881,  The  court  orderoil 
the  clerk  to  pay  the  money  in  his  hands  to  the  plaintiff,  and  rendei-ed  a  judg- 
ment against  the  intervenors  for  costs,  but  refused  to  enter  a  judgment  agjiinst 
them  for  interest  on  the  amount  in  the  clerk's  hands.  The  plaintiff  api)eals. 
The  tilal  judge  made  the  necessary  certificate  for  the  presentation  of  the  ques- 
tion to  this  court. 

T.  W,  Harrison^  for  appellant.     Soper  &  Crawford,  for  appellee. 

Day,  J.  The  only  question  involved  in  the  case  is  whether  the  intervenors 
should  be  charged  interest  upon  the  sum  which  by  their  procurement  re- 
mained in  the  hands  of  the  clerk,  subject  to  the  order  of  the  court.  We  know 
of  no  rule  of  law  which  justifies  the  recovery  of  such  interest.  It  is  clainie*! 
that  interest  is  recoverable  where  money  is  withheld  against  the  will  of  the 
owner,  and  by  way  of  ])unishment  for  any  illegal  conversion  or  use  of  anoth- 
er's property.  But  the  intervenors  did  not  convert  or  use  the  plaintiff's 
money,  nor  did  they  withhold  it  from  him.  The  money  was  paid  into  court 
to  await  the  order  of  the  court.  It  was  there  detained  because  of  an  errone- 
ous order  of  the  court,  extending  the  time  for  the  plaintiff  to  answer  the  pe- 
titions of  the  intervenors,  and  continuing  the  cause  for  triiU  upon  depositions. 
It  does  not  appear  that  the  intervenors  acted  otherwise  than  in  good  faith, 
and  we  do  not  think  that  they  should  be  made  to  pay  interest  as  punishment, 
simply  because  they  failed  to  establish  their  right  to  the  money.  The  record* 
in  our  opinion,  does  not  disclose  any  error.    Affirmed, 


Digitized  by 


Google 


Minn.]  state  t*.  st.  paul,  m.  &  m.  bt.  go.  .307 


SUPREME  CQUHT  OF  MINNESOTA. 


Statk  of  Minnesota  v,  8t.  Paul,  M.  &  >f.  Ry.  Co. 
Filed  March  19,  1883. 

TLe  "if ross  earnings,"  u|w>n  >vtilcb  :i  per  centum  iff  to  be  paid  to  the  st:it«  In  lien  of  (axes  nnder 
the  charter  of  tbis  defendant,  (jtubc.  It  r.  1,  I^ws  1S37,  Kx.  Seas.,)  do  not  include  the  compenaatioa 
paid  to  it  by  another  company  for  the  right  to  run  trains  over  its  lines. 

Appeal  from  judgment  of  district  court,  county  of  Ilamsey. 

W,  J,  Hahn,  for  appellant.  R,  B.  Galusha  and  H,  R.  Bigelow,  for  respond- 
ent. 

Gtlfit.lan,  O.  J.  Tlie  only  question  in  this  case  is,  does  the  S40,000  per 
annum  which  the  Northern  Tacific  Railrojul  Company  pays  to  defendant  for 
the  right  to  run  its  trains  over  defendant's  lines  from  Sauk  Rapids  to  St.  Paul, 
from  St.  Cloud  to  Ea*<t  St.  Cloud,  and  irom  Minneapolis  (west) -to  East  Minne- 
apolis, come  within  the  term  of  "gross  earnings."  upon  which,  according  to 
the  act  from  which  the  defendant  derives  its  existence,  8  per  centum  is  to  be 
paid  in  lieu  of  taxes? 

The  part  of  the  act  (section  18,  subc,  1,  c.  1,  Laws  1857,  Ex.  Sess.)  which 
provides  for  the  payment  of  such  per  centum,  reads;  "  In  consideration  of  the 
>(ranta. privileges,  and  franchises  herein  conferred  on  said  ^finnesota  &  Pacific 
Railway  Company,  the  said  company  shall  and  will,  on  or  before  the  first  day 
of  March  in  each  year,  pay  into  the  treasury  of  the  territory  or  future  state  *> 
per  centum  of  the  gross  earnings  of  said  railroad  for  the  year  ending  on  the 
last  day  of  the  preceding  December,  in  lien  of  all  taxes  and  assessments  what- 
♦-VH'."  Further  on  the  section  provides:  ** For  the  purpose  of  ascertaining 
the  said  earnings  an  accurate  account  shall  be  kept  by  said  company  of  all 
receipts  and  expenditures  on  acx^ount  of  the  operation  of  said  railroads,  and 
abstracts  therefrom  shall  be  furnisheil  by  said  company  to  the  treasurer  of 
the  territory  or  state."  \o  provision  is  mjule  for  ascertaining  or  certifying 
to  the  treasurer  tiny  receipts  other  than  those  mentioned  in  this  clause,  to-wit, 
those  "on  account  of  the  operation  of  said  railroads."  It  is  cle:ir  that  those 
are  the  only  receipts  of  which  any  account  is  to  lie  taken  between  the  com- 
pany and  the  state;  and,  as  that  account  is  to  be  kept  and  an  abstract  thereof 
I'nrnishe*!  to  the  trcitsurer  for  the  purpose  of  ascertaining  the  earnings  on 
\vlii<h  the  r]  per  centum  is  to  be  paid,  it  is  equally  clear  that  no  other  receipts 
were  intended  to  enter  into  the  compensation,  or  make  any  part  of  such  earn- 
ing. Rent  or  compensation  paid  to  the  company  for  the  right  to  operate  the 
ntilroad  cannot  be  called  receii)ts  on  account  of  the  application  of  it.  The 
f-nnjpany  might  not  operate  its  railroad  at  all,  but  leiise  it  for  a  gross  sum,  in 
whif'h  case  all  the  receipts  on  account  of  the  oi)eration  of  the  railroad  would  go 
into  the  handB  of  the  lessee,  and  the  rent  only  (which  would  probably  be  reg- 
nlatetl  by  ttie  expectimcy  of  net  earnings)  into  the  hands  of  the  company. 
And  In  Huch  case  exacting  *>  per  centum  upon  the  rent  paid  the  company,  and 
al.^o  upon  the  receipts  by  the  tenant  earned  by  operating  the  railroad,  would 
be,  to  the  extent  of  the  Vent,  in  the  nature  of  double  taxation,  or  rather  of 
exacting  twice  the  commutation  for  taxes  on  the  same  property.  Leasing  or 
selling  the  railroad  cannot  affect  the  rights  of  the  state.  Into  whose  hands 
soever  the  railroad  may  pass,  and  whoever  may  receive  the  gross  earnings, 
the  obligation  to  pay  and  the  right  to  receive  the  3  per  centum  on  such  gross 
earnings  are  nnimpalred.  Such  earnings  still  furnish  the  measure  of  such 
obligation  and  right.    Judgment  affirmed. 
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Janney  and  anotliei*  r.  Boyd. 
Filed  Marcli  20, 1883. 

A  usage  to  be  bindlne,  simply  as  sacb,  must  be  estAbllsbed,  general,  aad  uniform,  as  applicable  to  lh» 
particnlar  basiness  with  reftreoce  to  which  it  is  songht  to  be  set  np. 

Independent  of  controlling  usage  to  the  contrary,  the  fact  tbnt  one  is,  or  acts  as,  agent  to  take  orders 
for  goo^s,  does  not  of  Itself  authorize  him  to  receive  payment  for  the  same. 

An  allegation  In  a  complaint  of  authority  to  do  an  act  may  bo  established  by  proof  of  ratiQcation. 

Appeal  from  order  of  district  court,  county  of  Stearns,  denying  motion  for 
new  trial,  etc. 

G,  R.  Robinson  and  D.  B.  Searle,  for  appellants.  L,  W,  Collins,  for  re- 
spondent. 

Berry,  J.  Action  for  the  price  of  merchandise  sold  defendant  by  plaintiffs, 
a  Minneapolis  firm.  Defense,  that  defendant  paid  tlie  price  to  one  Moles,  tlie 
plaintiffs'  agent,  duly  authorized  to  receive  it.  Defendant,  by  letter,  i-equested 
Moles  to  "  have  sent "  to  him  the  merchandise,  and  Moles  handed  the  order  to 
plaintiffs,  who.  filled  it  and  transmitted  their  bill  to  defendant.  When  the 
order  wiis  sent  to  Moles  and  by  him  handed  to  plaintiffs,  he  was  a  "commer- 
cial traveler "  for  a  Chicago  house,  but  not  for  plaintiffs.  To  prove  Moles* 
authority  to  receive  payment,  defendant  asked  him  to  state  what  a  commer- 
cial  traveler  was,  and  his  manner  of  doing  business.  The  question  was 
allowed,  against  plaintiffs'  objection  that  it  Wiis  irrelevant  and  immaterial* 
The  answer  was  that  a  commercial  traveler  **  is  agent  or  partner  in  a  house 
doing  a  wholesale  business.  They  travel,  soliciting  business  from  persons  in 
the  same  line  of  gootls  as  they  are.  These  orders  are  sometimes  transmitted 
or  given  by  them  direct,  and  sometimes  carried  in  by  agents.  They  fre- 
quently receive  orders  for  goods  which  are  not  sold  by  the  houses  they  repre- 
sent. Such  orders  are  handed  to  other  houses  by  the  house  the  agent  repre- 
sents,  ©r  by  the  agent  in  person."  Defendant  next  asked  Moles,  '*What  is  the 
usage  among  commercial  travelers  and  the  houses  they  represent  as  to  the 
payment  for  these  goods?'*  Plaintiffs  objected  to  the  question  as  incompe- 
tent, irrelevant,  and  immaterial,  but  the  objection  was  oveiTuled,  and  the  wit- 
ness answered  that  "  Payments  are  received  by  the  commercial  travelere." 

As  an  inquiry  merely  preliminary  to  some  pertinent  inquiry  to  follow  it, 
the  first  question  was  proper,  so  far  as  the  plaintiffs'  objections  were  concerned. 
But  the  second  question  was  cleiurly  immaterial,  and  should  have  been  ex- 
cluded. Moles  was  not  the  commercial  traveler  of  the  plaintiffs,  and  he  did 
not  represent  their  house  as  such.  The  plaintiffs'  case  wiu  that  of  a  house 
for  which  Moles  (a  commercial  t;*aveler  for  a  Chiciigo  house)  took  an  order 
without  representing  it.  The  usage  of  commercial  travelers,  and  of  the 
houses  which  they  repr&sent,  unless  it  was  also  the  usage  of  houses  for  which 
such  travelers  take  orders  without  representing  them,  was,  therefore,  mani- 
festly unimportant  and  immaterial,  and  as  the  answer  tended  to  prejudice 
plaintiffs,  substantially  there  must  be  a  new  trial. 

With  reference  to  a  future  trial,  and  to  objections  subsequently  appearing 
in  the  settled  case,  we  observe  that  a  usage  to  be  binding,  simply  as  such, 
must  be  established,  general,  and  uniform,  as  applicable  to  the  particular  busi- 
ness with  reference  to  which  it  is  sought  to  be  set  up.  It  must  be  the  mode 
in  which  persons  in  that  line  do  their  business  so  that  the  law  will  presume 
knowledge  of  it.  Porter  v.  Hilh\  114  Mass.  106;  Troit  v.  Wood,  1  Gall. 
443;  Dodge  v.  Fair,  15  Gray,  82;  Hcdl  v.  Georgia^  48  Ga.  601;  Lawson, 
Usages,  31,  36, 40, 44, 101, 103, 104 ;  2  Greenl.  E  v.  §  251.  Also,  that,  independ- 
ent of  oontrolling  usage  to  tlie  contrary,  the  sale  of  goods  by  an  agent,  or 
the  fact  that  he  is  or  acts  as  agent  to  take  ordera  for  goods,  does  not  of  itself 
authorize  him  to  receive  pavment  therefor.  Hoineman  v.  Moruighan,  24 
Mich.  36;  Higgins  v.  Moore,  34  N.  Y.  417;  Clark  v.  Smith,  88  111.  293;  Mo 
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Kindly  v.  Dunham.  (Wis.)  15  Reporter,  (Boston,)  127;  [S.  C.  13  K.  W.  Rep. 
485.] 

With  regard  to  the  question  of  pleading  raised,  we  think  proof  of  ratifica- 
tion by  plaintiffs  of  the  payment  made  by  defendant  to  Moles  was  admissible, 
under' the  allegation  that  Moles  was  authorized  to  receive  it.  The  ratificiition 
would  be  equivalent  to  prior  authority.  Hoyt  v.  Thompson^  19  N.  Y,  207. 
The  testimony  that  Moles  was  a  brother-in-law  of  the  plaintiff  should  have 
been  rejected.  Of  course  it  had  no  legal  tendency  to  show  that  he  was  au- 
thorized to  act  as  their  agent. 

As  to  other  errors  assigned  we  deem  It  unnecessary  to  add  anything  to 
what  has  already  been  said.  We  call  attention,  however,  to  the  fact  that  it 
does  not  appear'(unless,  possibly,  by  inference)  that  Moles,  at  the  time  when 
he  received  the  payment,  was  a  commercial  agent  at  all. 

Order  refusing  new  trial  reversed. 


Lesiier  V,  Getman  and  others. 
Filed  March  24,  1883. 

A  sheriff  having  levied  under  several  writs  of  attachment  upon  property  not  belonglnjc  to  the  de- 
fendant  in  the  writs,  the  owner  asserted  his  title  and  claim  by  affidavit,  as  prescribed  by  statute.  The 
plaintifA  in  the  writs,  with  rareties,  executed  several  indemnity  bonds  to  the  sheritT,  who  then  retained 
the  property  levie  1  upon.  The  owner  commenced  an  action  for  the  unlawful  levy  against  the  sheriff 
alone,  and  the  latter  afterwards  procni-ed  an  order  under  the  statute,  (Gen.  St.  1878,  c.  66,  S  154,) 
requiring  the  obligors  in  the  bonds  to  be  joined  as  parties  with  him  in  the  action.  Htldy  (1)  the 
parlies  were  properly  brouglit  in.  although  in  the  particular  case  the  service  of  the  affidavit  by  the 
plaintiff  was  not  necessary  to  enable  him  to  maintain  his  action  against  the  sheritT;  (8)  these  parties 
ure  so  bronght  into  the  action  only  for  the  purpose  of  enabling  the  sheriff  to  enforce  against  them  his 
right  of  indemnity.  The  recover^'  as  against  them  is  only  upon  the  contracts  (bonds)  of  Indemnity,  and 
ihe  penal  anms  named  limit  the  amount  of  the  recovery ;  (3)  each  writ  having  been  levied  upon  all  of 
llie  properly,  and  the  sheriff  having  been  charged  as  for  a  conversion  of  the  whole  In  a  sum  exceetling 
the  amount  of  the  penalties  In  all  of  tlie  bonds  appearing  to  have  been  given,  the  obligors  in  the 
several  bonds  s'lould  be  charged  to  the  extent  of  the  penalties  named  in  their  respective  bonds.  A 
'Jefect  in  a  pleading  may  be  supplied  by  the  pleading  of  tlie  adverse  party.  A  levy  upon  the  account 
'tooltj*  does  not  constitnte  a  levy  npon  the  accounts  or  debts  charged  in  them,  nor,  though  the  levy 
i«  unlawful,  does  it  constitute  a  conversion  of  the  accounts. 

Appeal  from  order  of  district  court,  county  of  Dodge. 

Jones  d'  GoTCy  A.  La  Dtic,  and  C,  II.  Beaton,  for  respondents.  6?.  W.  Batch- 
^Ider,  for  Getman.     Rogers  d-  Rogers  and  Anketiy  d'  Saioyer,  for  appellants. 

Dickinson,  J.  Action  in  the  nature  of  trover  for  conversion  of  a  stock  of 
merchandise,  book-accounts,  and  other  property. 

One  Ilageman  had  been  the  owner  of  the  property,  but  had  transferred  the 
property  to  this  plaintiff  by  a  general  assignment  for  the  benefit  of  creditors. 

The  defendant  Get  man' was  sheriff  of  Dodge  county.  After  the  assign- 
ment from  Hageman  to  Lesher  several  actions  were  commenced  against  Ilage- 
man by  his  creditors,  as  follows:  One  by  llarwood,  one  by  Got/.ian  &  Co.,  and 
one  by  Wyman  &  Mullen.  Writs  of  attachment  were  issued  in  these  actions 
and  delivered  to  the  sheriff  Getman,  who  levied  the  same  successively  upon 
tlie  same  property.  After  the  levies  under  the  writs,  this  plaintiff,  claiming 
the  property  levied  upon  under  the  assignment  from  IlHgeman,  made  and 
served  upon  the  sheriff  an  affidavit  as  provided  by  statute  in  such  case,  and 
claimed  the  return  of  the  property.  Thereupon  indemnity  bonds  were  given 
to  the  sheriff  as  provided  by  statute,  (Gen.  8t.  1878,  c.  66^  §  154,)  as  follows: 
One  in  behalf  of  Gotzian  &  Co.  in  the  penal  sum  of  $2,500,  executed  by  Chan- 
ning  Seabury,  one  of  the  members  of  the  firm,  as  principal,  with  Gordon  and 
Farwell  as  sureties;  and  one  in  behalf  of  Wyman  &  Mullen,  in  the  penal 
sum  of  .^750,  executed  by  Wyman  &  ^lullen  as  principals,  with  Lane  & 
IJabcock  as  sureties.  Tlie  slieriff,  receiving  such  indemnity  bond,  retained  the 
])roperty  levied  upon,  and  subsequently,  judgments  having  been  recovered 


Digitized  by 


Google 


310  THK    NOBTHWESTERM   BEPOBTER.  [MilllK 

against  Ilageinati  in  each  of  such  actions,  and  in  favor  respectively  of  Har- 
wood,  Gotzian  iSo  Co.,  and  Wyman  &  Mullen,  so  much  of  the  property  a^  had 
1>een  efTectually  levied  upon  was  sold  upon  executions  issued  upon  surh  jud<7- 
inents,  and  the  proceeds  were  applied  in  satisfaction  of  the  same  in  the  ordt^^ 
named.  It  did  not  appear  upon  the  trial  whether  Ilarwood  executed  a  l>ond 
of  indemnity  or  not. 

The  conversion  complained  of  consisted  in  the  levy  upon  and  retention  of 
the  property  under  the  several  writs  of  attachment  as  above  stated. 

This  plaintiff  commenced  tlie  action  for  such  conversion  against  the  sherifl 
Getman  only.  Thereafter,  up(m  aflidavit  alleging  the  executing  of  the  bonds 
of  indemnity  above  mentioned  and  the  executing  of  a  like  indemnity  bond 
by  Harwood,  Durkee,  Hopping,  and  Phillips,  the  defendant  Getman  applied  to 
the  court  for  an  order  requiring  all  of  such  indemnitoi*s  to  be  impleaded  with 
him  in  the  fiction,  and  tliereupon  the  court  so  ordered.  The  summons  was 
then  amended  by  inserting  the  names  of  such  alleged  indemnitors  as  defentl- 
ants  in  the  title  of  the  action,  and  service  of  the  same  was  made  upon  such  added 
defendants  excepting  Durkee,  Hopping,  and  Phillips.  N'o  amendment  Wiis 
made  of  the  complaint.  The  defendants  interposed  no  objection  to  their  be- 
ing thus  made  parties.  Tliey  answered  the  complaint,  these  ai)|>ellants  (Gotzian 
&Co.,Seabury,(iordon,  Farwell,  Wyman,  Mullen,  Lane,  and  IJabcook)  alleging 
in  their  answer  the  giving  of  the  indemnity  bond  by  them  jus  above  stated. 
The  cause  was  tried  by  the  court  without  a  juiy.  The  plaintilfs  claim  of 
title  to  the  property  was  sustained  by  the  tlndings  of  the  court,  and  the  levy 
upon  the  property  under  such  writs  of  attachment,  and  its  retention  by  the 
slieriff  after  demand,  was  found  to  be  a  conversion  of  Jill  of  such  proi>erty,  and 
the  sheriff  and  the  attaching  I'reditors,  (iotzian  &  Co.  and  Wyman  &  Mullen* 
were  held  answerable  to  the  plaintiff  for  the  value  thereof,Nto-wit,  d5,51t>.4V^ 
with  interest,  and  the  sureties  upon  the  indemnity  bonds  of  (rotzian  &  Co. 
and  Wyman  &  Mullen  were  held  chargeable  for  such  converaion  in  the  amounts 
of  their  respective  bonds.  J  udgi  iient  was  ordered  accordingly.  Motion  hav  ing 
been  mtide  for  a  new  trial  and  refuseil,  the  principals  and  sureties  in  such 
bonds  of  Gotzian  &  Co.  and  Wyman  Sc  Mullen  appealed.  The  decision  of  this 
court  is  thus  sought  only  in  respect  to  the  liability  in  this  action  of  such  ap- 
pellants. Alter  the  decision  had  been  miule  in  the  court  below  these  appel- 
lants asserted  want  of  jurisdiction  in  the  court  to  render  judgment  against 
them,  and  the  objection  is  again  raised  upoji  this  appeal. 

The  objection  to  the  jurisdiction  of  the  court  may  be  brietly  stated  to  rest 
upon  these  two  grounds:  First,  that  the  statute,  pursuant  to  which  these  ap- 
pellants were  brought  in  as  defendants,  does  not  apply  in  this  case  or  author- 
ize such  proceedings;  and,  secoful,  that  the  complaint  was  never  amended,  and 
shows  no  cause  of  action  against  such  parties. 

The  statute  referred  to  we  shall  have  occasion  to  consider  and  construe  for 
other  purposes  than  that  to  which  attention  is  now  directed.  It  reads  as  fol- 
lows, (Gen.  St.  1878,  c.  G6,  g§  154-155:) 

Sec.  154.  **  If  any  property  levied  upon  or  taken  by  a  sheriff  by  virtue  of  a  writ 
of  execution,  attachment,  or  other  process,  is  claimed  by  any  other  persoa  than 
the  defendant  or  his  agents,  and  such  person,  his  agent  or  attorney,  makes 
athdavits  of  his  title  thereto,  or  right  to  the  possession  thereof,  stating  the 
value  thereof,  and  the  ground  of  such  title  or  right,  the  sheriff  may  release 
such  levy  or  taking,  unless  the  plaintiff  on  demand  indemnify  the  sheriff 
against  such  claim  by  bond  executed  by  two  sufficient  sureties,  accompanied 
by  their  atfidavit  that  they  are  each  worth  double  the  value  of  the  property  as 
specified  in  the  affidavit  of  the  claimant  of  such  property,  and  are  freeholders 
and  residents  of  the  county ;  and  no  claim  to  such  property  by  any  other  per- 
son than  the  defendant,  or  his  agent,  shall  be  valid  against  the  sheriff,  unless 
so  made;  and  notwithstanding  such  claim,  when  so  made,  he  may  rebiin  auch 
property  under  levy  a  reasonable  time,  to  demand  such  indemnity. 
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Sec.  155.  "  If,  in  such  case,  the  person  claiming  the  ownerahip  of  such 
property,  couinieiices  an  action  against  the  sheriff  for  the  taking  thereof,  the 
obligors  in  the  bond  provided  for  in  the  preceding  section,  and  the  plaintiff 
in  such  execution,  attachment,  or  other  process,  shall  on  motion  of  such 
sheriff  be  impleaded  with  him  in  such  action.  \Vlien  in  such  case  a  judg- 
ment is  rendered  against  the  sheriff  and  his  co-defendants,  an  execution  shall 
lie  immetliately  issued  thereon,  and  the  property  of  such  co-defendants  shall  be 
lirst  exhausted  before  that  of  the  sheriff  is  sold  to  satisfy  such  execution." 

The  first  objection  named  to  the  jurisdiction  of  the  court  rests  upon  a  mis- 
construction of  section  155»  which  makes  it  to  apply  only  to  cases  where  the 
attarslied  property  has  been  taken  from  the  possession  of  the  defendant  in  the 
writ,  and  makes  it  inapplicable  where  the  property  wa^  taken  from  the  posses- 
sion of  a  third  person  claiming  title  in  himself.  It  may  be  assumed  that  no 
service  of  affidavit  (uih)ii  the  sheriff)  was  necessary  in  this  case,  as  a  condition 
precedent  to  the  maintaining  of  an  action  against  hin),  for  the  property  ap- 
pears to  have  been  taken  from  the  possession  of  the  plaintiff  himself  and  not 
from  the  defendant  in  the  writs.  See  OhUon  v.  Mamlerfleld,  28  Minn.  390, 
[S.  C.  10  N.  W.  Kkp.  418,]  and  cases  cited. 

According  to  the  most  )iatural  construction  of  the  two  sections  recited,  it  is 
only  necessary,  for  the  granting  of  the  application  of  the  sheriff,  to  have  other 
ftarties  impleadcil  with  him,  that  property  levied  upon  by  him  shall  have  been 
claimed  by  another  person  than  the  defendant  in  the  writ,  such  claim  being 
sisserted  by  the  prascribed  affidavit ;  that  the  plaintiff  shall  have  then  indem- 
nided  the  sheriff  in  iiccordance  with  the  provisions  of  the  statute;  and  that  an 
action  shall  have  been  commenced  by  the  claimant  against  the  sheriff  for  the 
taking  of  the  pro))erty.  It  does  not  affect  the  result  that  an  miction  might 
have  been  maintained  against  the  sheriff  without  the  making  of  the  affidavit. 

For  reiisons  which  will  hereafter  be  more  fully  shown  the  complaint  was 
not  defective.  The  defect,  if  any,  was  that  the  defendant  Getman  did  not 
plead  the  facts  as  to  the  giving  of  the  indemnity  bonds,  and  showing  that 
these  appellants  were  chargeable  for  whatever  recovery  should  be  had  in  the 
action  against  him.  This  defect,  however,  was  caused  by  separate  answer  of 
the  appellants,  setting  foi-th  the  facts,  so  far  as  not  alleged  in  the  complaint, 
upon  which  their  liability  in  this  action  must  rest.  Rollins  v.  St.  Paid  Lum- 
ber Co.  21  Minn.  5;  Warner  v.  Lockerhy,  28  Minn.  28-30;  [S.  0. 8  IST.  W.  Rep. 
H79.1 

The  findings  of  the  coui-t  tiiat  the  assignment  to  plaintiff  wiis  properly  ao- 
knowledged,  and  that  it  was  made  in  good  faith,  are  claimed  to  be  conti*ary 
to  the  evidence.  We  have  carefully  explained  the  case  and  deem  the  findings 
sustained. 

3.  The  property  claimed  to  have  been' converted  by  the  levy  of  the  attach- 
ments, and  which  the  court  below  found  to  have  been  thus  converted,  in- 
cluded book-accounts  owing  to  Hageman,  and  embraced  in  the  assignment  to 
this  plaintiff.  These  were  of  the  value  of  $2,175.28.  This  is  included  in  the 
sum  of  $5,516.49,  for  which  judgment  was  directed  against  the  defendants  as 
above  stated.  The  question  arises  whether  these  appellants  are  chargeable 
in  respect  to  such  accounts.  They  are  not  so  chargeable  unless  the  act  of  the 
sheriff  in  levying  upon  the  property,  or  his  subsequent  conduct  respecting  it, 
constituted  a  conversion  of  the  accounts. 

Beading  the  findings  of  the  court  in  the  light  of  the  evidence,  we  under- 
stand the  facts  found  to  be  that  the  sheriff  assumed  to  levy  upon  the  ac- 
counts, and  did  take  possession  of  the  account-books ;  but  that  no  effectual 
levy  npon  the  accounts  or  debts  was  made,  because  the  sheriff  did  not  make 
the  service,  required  by  statute  in  such  cases,  upon  the  debtors  owing  such 
debts.  The  court  further  finds  that  the  sheriff  "  returne<l  on  each  of  such 
writs  of  attachment  the  fact  of  such  levy  thereon."  We  do  not  construe  the 
finding  recited  in  the  last  sentence  Jis  a  finding  that  the  sheriff  made  return 
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of  a  valid  levy  upon  the  accounts ;  and,  if  such  is  its  meaning,  we  think  it  is 
not  supported  by  the  evidence.  And  neither  by  tlie  findings,  so  far  as  sus- 
tained by  the  evidence,  nor  by  the  evidence  itself,  is  there  shown  a  conver- 
sion of  the  accounts,  except  as  to  the  sum  of  $38.32,  to  which  we  will  refer 
again  hereafter.  The  return  of  the  sheriff  upon  the  writs  of  attachment 
is  that  he  ^^  attached,  seized,  and  took  into  his  possession,  as  the  property  of 
the  within-named  defendant,  Henry  F.  W.  Hageman,  the  goods,  wares,  and 
merchandise,  and  books  and  accounts,  *  *  *  particularly  itemized  and 
enumerated  in  the  inventory  hereunto  annexed.  •  ♦  *  "  The  only  refer- 
ence to  accounts  in  the  annexed  inventory  is  this:  "One  set  of  account- 
books,  comprising  seven  in  number.''  A  levy  upon  the  account-books  would 
not  constitute  a  levy  upon  the  book-accounts.  Swart  v.  Thomas^  26  Minn. 
141 ;  [S.  C.  1  K.  W.  Rep.  830.] 

The  only  accounts  (debts)  returned  as  levied  upon  were  such  as  should  be 
found  particularly  itemized  in  the  inventory.  The  inventory  embraces  none 
at  all,  but  only  some  books  of  account.  The  return  shows  no  levy  upon  the 
accounts.  The  executions  subsequently  issued  in  such  actions  were  not  lev- 
ied upon  the  accounts,  nor  were  they  sold  upon  such  executions. 

The  acts  complained  of,  so  far  as  established  by  the  evidence  or  found  by 
the  court,  did  not  constitute  an  interference  with  plaintiffs  till  possession 
or  control  of  the  book-accounts,  nor  did  they  amount  even  to  the  assertion  of 
any  rights  respecting  them  on  the  part  of  the  sheriff.  It  is  not  enough  that 
he  may  have  deemed  his  acts  to  have  been,  not  only  an  assertion  and  exercise 
of  dominion  over  the  property,  but  an  actual  seizure  of  it  under  the  writs.  Jt 
was  not  a  conversion.  Femald  v.  Chase,  37  Me.  289.  It  follows  that  the 
appellants  were  not  answerable  for  the  value  of  the  accounts,  for  the  only 
acts  for  which  they  became  responsible  did  not  amount  to  a  conversion. 

.The  sheriff  did,  however,  collect  of  the  accounts  the  sum  of  $38.32,  which, 
with  the  proceeds  of  the  sale  of  other  property  levied  upon,  was  applied  in 
satisfaction  of  the  judgments  of  Harwood,  Gotzian  &  Co.,  and  Wyman  & 
Mullen,  and  for  this  sum  we  think  the  defendants  answerable. 

4.  We  are  now  to  consider  the  extent  of  the  appellants*  liability  in  respect 
to  other  property  than  the  accounts  referred  to,  but  including*  the  ^38.32 
above  mentioned.  The  value  of  the  property,  including  such  sum,  is  83,341.21. 
It  is  important  that  we  understand  and  keep  distinctly  in  mind  the  grouud 
upon  which  the  appellants*  liability  in  this  action  rests.  The  appellants,  by 
indemnifying  the  sheriff  for  taking  and  holding  the  property  under  the  writs, 
adopted  and  ratified  his  act  done  in  their  behalf,  and  became,  in  contempla- 
tion of  the  law,  joint  wrong-doers  with  him,  and  liable  to  the  plaintiff  as  such. 
Davis  V.  Newkij'k,  5  Denio,  92 ;  Eernng  v.  Hoppook,  15  N.  Y.  409 ;  Freeman, 
Ex'ns,  §  273;  Knight  v.  mison,  117  Mass.  458;  8cret4}8  v.  Watson,  48  Ala. 
628;  Lewis  v.  Johns,  34  Cal.  629;  Lov^oy  v.  Murray,  3  Wall.  1. 

The  indemnitors  thus  became  subject  to  a  double  liability,  but  upon  differ- 
ent and  distinct  legal  grounds,  and  to  different  parties.  They  were  answer- 
able to  the  owner  of  the  property  for  the  wrongful  levy  upon  and  retention 
of  his  property.  This  liability  arising  ex  delicto,  was  enforceable  by  an  action 
by  the  owner  against  them  alone  or  jointly  with  the  officer.  Again,  they  were 
responsible  to  the  officer  upon  their  contract  of  indemnity  for  any  recover?' 
which  might  be  awarded  against  him  on  account  of  the  levy.  This  liability, 
arising  ex  contractu,  was  enforceable  after  the  sheriff  should  have  been  indem- 
nified by  an  action  prosecuted  by  him  upon  the  contract  or  undertaking  of  in- 
demnity. 

It  cannot  well  be  considered  to  have  been  the  purpose  of  the  stotute  to  pro- 
vide for  the  enforcement  indiscriminately  in  a  single  legal  action  of  both  of 
these  obligations  incurred  by  the  appellants, — one  resting  upon  tort,  and  ex- 
isting only  in  favor  of  the  plaintiff,  and  the  other  growing  out  of  contract  and 
existing  only  in  favor  of  a  co-defendant.    It  is  rather  to  be  deemed  to  have 
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been  the  purpose  of  the  enactment  to  provide  respecting  the  remedy  for  the 
enforcement  of  one  or  tlie  otlier  of  tlie  so  dissimilar  and  distinct  obligations. 
This  action,  as  it  was  commenced  by  the  plaintiff  against  the  sheriff  alone, 
was  the  ordinary  proceeding  by  which  compensation  for  a  wrong  done  was 
sought  to  be  recovered  against  a  party  who  had  committed  the  wrong.  The 
ste]>s  taken  under  the  statute,  by  which  other  parties  were  subsequently 
impleaded  with  the  defendant,  must  obviously  be  regarded  either  (1)  as  a 
proceeding  for  the  benefit  of  the  plaintiff, — ^that  is,  that  such  added  parties 
might  be  compelled  to  respond  to  the  plaintiff  in  damages  for  a  wrong  for 
which  they  were  legally  liable  to  the  plaintiff,  just  as  though  they  had  been 
originally  sued  as  joint  wrong-doers  with  the  sheriff;  or  (2)  the  proceeding 
was  for  the  benefit  of  the  defendant  in  such  action,  (sheriff,)  so  that  in  the 
^me  action  which  should  determine  his  liability  to  the  plaintiff  there  might 
be  determined  and  enforced  such  right  of  indemnity  or  reimbursement  as  he 
might  have  against  them  on  account  of  the  alleged  tort  for  which  he  was 
sued. 

A  consideration  of  the  prior  existing  law  and  of  this  statute  will  lead  to 
the  conclusion  that  the  latter  of  these  alternative  propositions  expresses  the 
Ihe  object  of  the  statute. 

Firnt.  The  plaintiff  needed  no  statutory  intervention  to  enable  him  to 
maintain  an  action  for  wrong  against  any  or  all  whom  the  law  made  answer- 
able for  such  wrong. 

Second,  The  proceeding  for  bringing  in  these  parties  is  not  to  be  taken  un- 
til after  an  action  has  been  commenc^  against  the  sheriff.  There  is  nothing 
in  the  statute  suggesting  that  the  action  may  not  be  properly  commenced  and 
pi-osecuted  against  the  officer  alone,  as  one  might  always  prosecute  one  of  sev- 
eral joint  wrong-doers.  The  statute  has  not  taken  away  this  remedial  right, 
but,  on  the  contrary,  recognizes  it  as  still  existing. 

Third.  The  new  parties  are  brought  in  only  at  the  instance  and  upon  the 
application  of  the  defendant,  and  the  plaintiff  has  nothing  to  do  concerning 
it.  He  cannot  invoke  the  joinder  of  the  parties.  They  may  be  brought  in, 
even  against  his  will. 

Fourth.  The  persons  who  may  be  joined  as  parties  under  the  statute  are 
only  those  against  whom  the  sheriff  may  assert  a  right  of  indemnity.  Any 
stranger  or  agent  of  the  sheiiff,  who  should  take  part  with  him  in  the  wrong- 
ful levy,  w^ould  incur  the  same  liability  to  the  owner  of  the  property  as  the 
sheriff  himself  or  his  indemnitors;  yet  such  persons  may  not  be  brought  in 
as  parties  under  the  statute.  The  language  of  the  act  makes  it  applicable 
only  to  "  the  obligors  in  the  bond,  *  *  *  and  the  plaintiff  in  such  execu- 
tion, attachment,  or  other  process." 

The  persons  thus  referred  to  will  have  made  themselves  liable  to  the  sheriff 
as  indemnitors  whenever  the  statutory  conditions  exist  which  authorize  him 
to  apply  to  have  them  impleaded  with  him.  This  is  self-evident  as  to  all  such 
as  shall  have  executed  the  indemnity  bond.  It  is  true,  also,  of  the  plaintiff 
in  the  writ. 

The  general  rule  that  neither  contribution  nor  indemnity  may  be  \m\  by 
one  wrong-doer  against  another  for  the  consequences  of  the  wrongful  act,  is 
sabject  to  this  among  other  exceptions,  viz.:  AVhen  one  is  employed  or  di- 
rected by  another  to  do  an  act  in  his  behalf  which  is  not  manifestly  wrong, 
and  which  the  former  does  not  know,  or  is  not  presumed  to  have  known,  to 
be  wrong,  the  law  implies  a  promise  of  indemnity  by  the  principal  for  such 
damages  as  liow  directly  from  the  execution  of  the  agency.  The  employer 
implieiUy  assumes  the  responsibility.  1  Chit.  Cont.  748 :  Adamson  v.  Jarvis, 
4  Bing.  G&\  Moore  v.  Appleton,  26  Ala.  633.  The  principle  is  applicable  to 
the  case  of  the  sheriff,  who  in  good  faith  follows  the  direction  of  the  plaintiff 
in  SL  writ  of  attachment  or  execution  in  levying  upon  property.  Goiim*  v. 
JSmery,  18  Me.  79;  Nthon  v.  Cook,  17  111.  443;  Sanders  v.  Hamilton.^  Dana, 
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550;  Humphrys  v.  Pratt,  2  Dow  &  Clark,  288;  Freeman,  Ex'ns.  §  275;  and 
see  IStoyel  v.  Cady,  4  Day,  222,  226. 

In  the  cases  contemplated  by  the  statute  the  sheriff  is  authorized  to  releiise 
the  levy  and  exonerate  himself,  unless  the  plaintiff  shall  indemnify  him  by 
bond  with  sureties.  The  plaintiff,  by  furnishing  such  bond,  whether  the  bond 
is  executed  by  himself  or  not,  ratifies  the  levy  already  made,  and  requires  the 
olficer  to  maintain  the  levy  upon  the  property  in  dispute.  If  the  intervention 
of  the  plaintiff  in  such  case  consists  only  in  delivering  to  the  sheriff  an  in- 
demnity bond  executed  by  himself  as  principal,  with  sureties,  the  express  ob- 
ligation of  indemnity  thus  created  would  leave  no  room  for  a  mere  legal  im- 
plication of  a  promise  to  indemnify.  The  express  contract  would  be  one  of 
indemnity,  and  would  determine  the  extent  of  the  obligation  assumed.  If 
the  plaintiff  should  furnish  to  the  sheriff  an  indemnity  bond,  not  executed  by 
himself,  (assuming  that  this  would  be  a  compliance  with  the  statute,)  it,  too, 
would  operate  as  a  ratification  of  the  levy  made  in  his  behalf,  and  would  be 
in  effect  a  re<iue3t,  if  not  a  requirement,  on  the  part  of  the  plaintiff  that  the 
sheriff  forbear  from  releasing  the  levy.  The  plaintiff  thus  requiring  ami  pro- 
<*uring  the  maintenance  of  the  levy  should  be  deemed  to  have  assumed  the 
responsibility,  and  would  be  liable  over  the  sheriff  as  an  indemnitor,  (the 
sheriff  acting  in  good  faith,)  as  upon  an  implied  promise.  The  security  which 
the  law  gives  by  its  implication  of  a  promise  of  indemnity  in  such  case  would 
arise  and  remain  operative  none  the  lass  because  other  security,  executed  by 
other  parties,  had  been  given  and  received.  The  presumption  is  that  the  im- 
plied undei*taking  of  the  plaintiff,  and  the  express  obligation  of  the  obligors 
in  the  bond,  were  intendeil  to  be  cumulative.  Wesley  Church  v.  Moore,  10 
Pa.  St.  278. 

Fifth,  The  execution  which  issues  upon  a  judgment  in  favor  of  the  plain- 
tiff in  the  action  must  be  first  satisfied  out  of  the  property  of  the  parties  thus 
joined  as  defendants  before  the  property  of  the  sheriff  can  be  resorted  to. 
This,  too,  shows  that  the  persons  whom  the  statute  contemplates  as  subject  to 
}>e  made  parties,  upon  motion  of  the  sheriff,  are  such  only  &s  are  deemed  to  be 
ultimately  responsible,  as  between  themselves  and  the  sheriff,  for  the  damages 
which  may  be  awarded  against  him  in  the  action ;  that  is,  those  standing  in 
the  relation  of  indemnitors  to  him. 

Our  conclusion  is  that  the  purpose  of  the  statute,  in  providing  for  bringing 
in  these  parties  defendant,  was  not  the  enforcing  in  favor  of  the  plaintiff  of  a 
liability  in  tort,  but  rather  to  enforce,  for  the  benefit  of  the  sheriff,  such  right 
of  indemnity  as  may  exist  in  his  favor.  By  the  statutory  procedure,  this  right, 
otherwise  only  enforceable  by  a  separate  action  brought  by  the  sheriff  after  a 
recovery  had  been  had  against  him,  is  now  made  available  in  the  same  action 
which  determines  his  own  liability.  By  this  means  circuity  of  action  is 
avoided ;  the  judgment  against  the  sheriff  concludes  also  his  inderanitora ;  those 
who  are  resjwnsible  over  to  the  sheriff,  and  have  undertaken  to  save  hi  in 
liarmless,  are  made  to  discharge  that  obligation  as  soon  as  it  becomes  absolute; 
and  the  property  of  the  sheriff,  for  whose  benefit  the  statute  is  framed,  is  pro- 
tected, so  far  as  can  be  consistently  with  the  rights  of  the  plaintiff,  from  beinjir 
taken  for  a  liability  not  ultimately  his  own.  It  should  not  affect  the  result 
that  the  same  parties,  whose  contract  liability  to  the  sheriff  it  is  the  object  of 
the  statute  to  enforce,  might  have  been  held  responsible  to  the  plaintiff  in 
tort  if  he  had  elected  to  pursue  his  remedy  against  them.  That  fact  is  for- 
eign to  the  purposes  and  scope  of  the  action,  either  as  it  was  commenced 
against  the  sheriff  alone,  or  at  the  later  stage,  w^hen  the  defendant  cau.sed  Ills 
indemnitors  to  be  impleaded  with  him. 

It  follows  from  the  premises  that  the  liability  of  the  appellants  in  this  ac- 
tion is  measured  by  the  terms  of  the  contracts  of  indemnity,  and  that  the  law 
relating  to  the  responsibility  of  joint  wrong-doers,  or  of  those  who  adopt  and 
ratify  the  wrongful  acts  of  others,  committed  in  their  behalf,  does  not  indicate 
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the  rule  or  measure  of  damiiges  to  be  adjudged  against  tbe  appellants.  So  tar 
as  they  are  concerned  it  is,  except  Jis  to  the  form  of  the  pix>ceediug  and  of  the 
jiulgnient,  iis  though  this  was  an  action  prosecuted  by  the  sheriff  upon  the 
indemnity  bonds  after  his  riglit  to  recover  upon  tliem  had  been  established. 
Hence  the  amount  of  the  recovery  against  the  principals  and  sureties  in  tiie 
ht>uds  is  limited  to  the  penal  sums  nametl  therein  respectively,  with  interest 
from  the  time  their  liability  became  fixed  and  ascertained ;  that  is,  in  this 
case,  from  the  time  of  the  award  of  damages  in  this  action  against  the 
sheriff. 

In  this  connection  the  question  arises  whether  there  is  any  other  limitation 
(thiui  the  penalties  named)  of  the  amount  of  the  recovery  against  these  in- 
demuitore  arising  from  the  ftvcts  that  several  writs  were  levied  upon  the 
same  property,  and  several  indemnity  bonds  executed  to  the  sheriff.  Un- 
der the  circumstances  of  this  case,  these  facts  have  not  the  effect  to  re<luce  or 
limit  the  recovery  against  the  obligors  in  the  bonds  to  a  sum  less  tliaii  the 
[)enalties  therein!  The  precise  terms  of  the  bonds  do  not  appear  in  the  rec- 
oni,  but  we  assume  that  each  undertaking  of  indemnity  was  as  broad  in  its 
sr-ope  as  the  levy  to  which  it  related.  The  levy  under  each  writ  extended  to 
all  of  the  property,  and  constituted  a  conversion  of  it. 

The  sheriff  has'been  found  liable  for  such  conversion,  and  a  recovery  awai*ded 
ag*ainst  him  therefor  to  an  amount  exceeding  (even  after  deducting  the 
value  of  the  book-accounts)  the  sum  of  the  indemnifying  bonds  shown  to  have 
Ixicn  given.  It  does  not  appear  that  tlie  sheriff  has  any  other  available  secur- 
ity. The  terms  of  the  bonds  in  question,  as  we  assume,  obligate  those  exe- 
riiting  the  same  to  save  the  sheriff  harmless  from  the  liability  to  which  he 
>>honld  be  su))jected  by  reason  of  the  taking  of  the  property  levied  upon.  The 
«?nforr*ement  of  the  bonds  to  the  full  limit  allowed  by  the  penal  sums  written 
therein  will  not  accomplish  that  result,  and  the  recovery  should  not  be  for  a 
less  sum.  We  do  not  consider  whether,  if  the  facts  had  been  different,  this 
result  would  have  b^n  otherwise.  We  see  no  reason  for  a  new  trial,  but  there 
slioitkl  be  a  modification  of  the  judgment  directed  by  the  trial  court,  so  that 
ilif-  amount  of  the  recovery  awarded  against  the  defendant  Getman  shall  be 
charged  also  by  judgment  against  all  of  these  appellants,  principals  as  well  as 
sureties,  ojily  to  the  extent  of  the  penalties  named  in  their  respective  indem- 
iiil}-  f)onds,  with  interest  on  such  amounts  from  the  date  when  judgment  was 
awardetl  by  the  findings  and  order  of  the  trial  court. 

Tbe  cause  is  remanded  that  judgment  may  be  so  entered. 

^fiTCHELL,  J.,  dissenting.  I  dissent  from  so  much  of  the  opinion  of  the 
court  in  this  aise  as  holds  that  the  amount  of  the  judgment  against  the  a|)- 
j)e1lants  Gotzian  &  Co.  and  Wyman  &  Mullen  is  limited  to  the  amount  of  the 
penal  sums  of  their  respective  bonds  of  indemnity  to  their  cc-lefendant,  Get- 
man, the  sheriff.  I  think  that  they  are  liable  as  joint  trespassers  with  the 
sheriff,  and  for  the  same  amount. 

I  concede  that  section  155  was  intended  for  the  benefit  of  the  sheriff,  and 
not  of  the  plaintiff.  I  also  concede,  what  is  self-evident,  that  it  is  only  those 
who  have  indemnified  the  sheriff  whom  he  has  a  right  to  have  impleaded. 

Hut  to  draw  from  these  considerations  the  conclusion  that,  when  thus  im- 
ple;i»led.  their  liability  to  the  plaintiff  is  measured  by  their  contract  of  indem- 
nity to  their  co-defendant  seems  to  me  a  non  seqnitur. 

As  correctly  stated  in  the  opinion  of  the  court,  these  parties,  by  furnishing 
the  sheriff  a  bond  of  indemnity,  adopted  and  ratified  the  acts  of  the  sheriff  and 
made  them  their  own,  and  thus  became  liable  to  the  owners  of  the  property  sis 
original  trespassers  jointly  with  the  sheriff.  The  plaintiff  mijght  have  sued 
all  of  tbem  jointly,  or,  as  he  did  in  this  case,  sue  only  one  of  them,  and,  if  he 
failed  to  get  satisfaction  out  of  him,  then  bring  another  action  against  the 
others,  or  any  of  them.    At  common  law,  if  one  of  several  joint  trespassei-s  be 
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sued  alone,  he  has  no  right  to  demand  that  the  othei-s  be  joined  with  hira. 
Now,  it  seems  to  me  that,  in  view  of  this  state  of  things,  section  155  was  en- 
acted for  the  purpose  of  giving  the  sheriff  protection,  additional  to  tliat  given 
by  section  154,  and  of  a  much  more  effective  nature  than  that  suggested  hy 
my  brethren.  Section  154  gave  him  the  right  to  demand  indemnity  from  the 
plaintiff  in  the  writ.  As  ^fore  suggested,  the  indemnitors  became  jointly 
liable  with  the  sheriff  to  the  owner  of  the  property  as  trespassei-s,  and  might 
have  been  by  such  owner  sued  jointly  with  him.  '  But  if  the  sheriff  be  sued 
alone,  section  155  says  he  may,  in  such  case,  demand  that  these  other  parties 
shall  be  impleaded  with  him.  "  True,  it  is  because  of  certain  contract  relations 
between  the  sheriff  and  his  indemnitors  that  he  is  given  tlie  right  to  have  them 
impleaded  with  him.  But  the  reason  why  lie  is  permitted  to  have  tliem  thus 
brought  into  the  action  as  defendants,  and  the  extent  of  their  liability  to  the 
plaintiff  when  impleaded,  seems  to  me  to  have  no  necessary  connection  with 
each  other.  Such  considemtions,  as  on  whose  motions  were  they  brought  in, 
or  what  are  their  contract  liabilities  to  their  co-defendant,  are  wholly  irrelevant. 

The  material  question  is,  what  is  the  extent  of  the  tiauae  of  action  of  the 
plaintiff  agaiihst  themf  In  short,  I  think  when  tliese  parties  are  impleaded* 
on  motion  of  the  sheriff,  the  plaintiff  may  recover  against  them  precisely  as  if 
he  had  himself  made  them  defendants  in  the  lirst  instance.  In  either  case 
his  cause  of  action  against  them  is  the  same,  namely,  the  trettpfuu  u|K)n  his 
property,  to  which  they  have  made  themselves  parties,  and  not  the  bond  of  in- 
demnity which  they  have  given  to  their  co-defendant,  the  sheriff.  This  con- 
struction of  the  statute  gives  to  the  sheriil  the  additional  protection  which  f 
think  was  designed  to  be  given  him.  It  neither  prejudices  nor  complirates 
the  right  of  the  plaintiff,  and  does  no  iujustie-e  to  the  indemnitors.  The  lan- 
guage of  the  statute  clearly  indicates  that  it  never  contemplated  anything 
but  one  judgment  against  all,  for  the  same  amount.  This  is  manifest  from 
the  ])roYi8ion  that  the  property  of  the  co-defendants  sliall  be  exhausted  before 
that  of  the  sheriff  is  taken.  That  the  penal  sum  in  the  indemnity  bond  is  not 
the  extent  of  the  liability  of  "  the  plaintiff  in  the  writ  *'  is  evident  from  the 
fact  that  there  is  no  necessity  that  he  should  himself  join  in  the  execution  of 
it.  This  is  clear  from  the  language  of  the  statute  which  speaks  of  "  tite  obU- 
govs  in  the  bond  "  and  "  the  plaintiff  in  the  writ." 

The  object  of  the  bond  is  not  to  make  the  plaintiff  in  the  writ  responsible 
to  the  sheriff,  for  he  is  liable  independently  of  a  bond  if  he  direct  the  sher- 
iff to  retain  the  levy.  The  object  is  to  furnish  the  sheriff  additional  security. 
Now,  suppose  the  plaintiff  in  the  writ  does  not,  as  he  need  not,  join  in  the  ex- 
ecution of  the  bond  to  the  sheriff,  what  is  the  extent  of  his  liability  in  an  ac- 
tion like  the  present?  Clearly  not  the  penal  sum  of  the  bond,  for  he  is  not  a 
party  to  it.  Again,  suppose  in  the  present  case  the  plaintiff  fails  to  obtain  sat  is- 
faction  from  tlie  sheriff  of  the  amountof  the  judgment  in  excess  of  that  to  be 
rendered,  according  to  the  opinion  of  the  court,  against  the  appellants,  can  he 
bring  another  against  Gotzian  &  Co.  and  AVyman  &  Mullen  upon  their  liability 
as  trespassers?  This  he  could  have  done  had  the  action  proceedeil  or  he  com- 
menced it  against  the  sheriff  alone.  If  he  cannot,  then  his  right  to  do  so 
must  have  been  defeated  by  the  action  of  the  sheriff  over  which  he  had  uo 
control.  If  he  can,  then  it  leads  to  the  unanswenible  alternative  that  a  per- 
son may  bring  a  second  action  against  parties  after  having  already  litigated 
the  same  matter  agjiinst  the  same  parties  in  another  action. 

Such  are  some  of  the  complications  which  would  arise  from  the  views 
adopted  by  my  brothers— views  which,  in  my  judgment^  find  no  support  in 
either  the  language  or  reason  of  the  statute,  and  which  certainly  were  not 
suggested  upon  the  argument  of  the  case  by  either  counsel. 

GiLFiLLAN',  C.  J.,  took  UO  part  in  the  decision  of  the  case  on  account  of  ill- 
ness. 
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8UPRBME  COURT  OF  NEBRASKA. 

Burlington  &  M.  R.  R.  Co.  r.  Abink. 
Filed  March  20. 1883. 

Tbe  word  **  claim.*'  in  section  19  of  the  act  of  congrets  granting  lands  to  tlie  Burlington  k  Mfiaoari 
Rirer  Railroad  Company,  approved  July  2,  1:^64,  is  not  restricted  to  sach  claims  as  Rhull  afterwards 
ripen  into  perfect  titles,  but  includes  all  that  are  made  in  due  form,  whether  they  are  afterwards  either 
perfected,  abandoned,  or  forfeited  or  not. 

Appeal  from  district  court  for  I^ncaster  county. 

Marqustte  <£•  Detoees,  for  plaintiff.  Brown,  Marshall  d  Broton^  for  defend- 
ant 

Lake,  C.  J.  This  is  an  appeal  from  the  district  court  for  Lancaster  county. 
The  controllings  qnestion  is  whether  or  not,  at  the  time  of  the  definite  location 
of  the  pliuntitrs  road,  a  pre-emption  "  claim  "  had  »*  attached  "  to  the  land  in 
controversy.  The  line  of  the  road  was  definitely  fixe<l  June  15,  I860;  of  this 
fact  there  is  no  dispute.  If  at  this  time  the  land  were  within  the  operation 
of  this  grant  to  tlie  plaintiff,  as  declared  and  limited  by  section  19  of  the  act 
of  congress  approveil  July  2,  1804,  (13  U,  S.  St.  at  Large,  364,)  then  the  judgr 
ment  of  the  aistrict  court  should  be  reversed,  but  otherwise,  not.  The  decis- 
ion of  the  principal  question  must  necessaiily  turn  upon  the  true  meaning  of 
the  term  '*  claim  "  in  this  clause  of,^said  section:  *'  and  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached  at  the  time  the  line  of  said  road 
is  definitely  fixed."  If,  by  the  use  of  this  word,  congress  intended  that  such 
an  interest  must  have  attached  as  should  afterwards  ripen  into  a  perfect  title 
or  right  to  a  patent  from  the  United  States,  then  the  company  was  entitled  to 
the  land  under  the  grant,  for  no  such  claim  is  shown.  But,  on  the  other 
hand,  if  it  were  intended  to  include  all  claims  to  pre-emption  or  homestead 
formally  entei'ed  and  recognized  by  the  land  department,  without  regard  to 
their  continuance  or  final  perfection,  as  against  the  government,  then  thecom- 
pany  was  not  entitled  to  the  land,  for  it  is  abundantly  proved  that  such  a  pre- 
emption claim  had  attached  at  the  time  of  the  definite  location  of  the  line  of 
the  road. 

We  reganl  the  latter  of  these  views  as  the  correct  one,  and,  in  taking  it, 
wo  1)elieve  we  are  supported  by  the  ruling  of  the  supreme  court  of  the  United 
States  uj>on  similar  questions,  especially  by  the  decision  in  NewTiall  v.  Sanger, 
J>2  U.  S.  761,  where,  in  construing  the  word  "claims"  in  a  statute  which,  in 
terms,  excluded  from  pre-emption  and  sale  all  lands  claimed  under  any  foreign 
grant  or  title,  this  language  was  used:  '^It  is  said  this  means  lawfully 
claimed,  but  there  is  no  authority  to  import  a  word  into  a  statute  to  change 
its  meaning.  (Congress  did  not  prejudge  any  claim  to  be  unlawful."  See, 
also,  WwKl  V.  Railroad  Co.  104  U.  S.  329. 

So,  too,  here,  in  the  statute  we  are  considering,  congress,  by  using  the  word 
"  clain\"  simply*  not  "  law  f ul  claim,"  must  have  intended  it  to  be  taken  in  its 
on] i nary  sense  and  as  implying  "a  demand  of  a  right  or  a  supposed  right; 
a  thing  claimed  or  demanded  *  *  *  its  a  settler's  claim."  AVebster.  It 
must  have  been  the  intention  of  congress  that  it  should  be  known  with  cer- 
tainty, at  the  date  of  the  location  of  the  rotid,  by  reference  to  the  records  of 
the  land  department,  what  lands  were  included  in  the  grant,  and  that  the 
right  of  the  company  as  against  the  United  States,  in  the  selection  of  their 
lands,  should  not  be.de{)endent  upon  the  validity  or  invalidity  of  claims  then 
existing,  nor  upon  the  contingency  of  their  being  afterwards  either  perfected, 
alKindontKl,  or  forfeited  by  the  claimants;  these  matters  being  of  concern  to 
the  govt-niinent  alona 
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In  construing  this  language  it  mur^t  be  borne  in  mind  that,  being  of  grant, 
it  must  be  taken  most  strongly  against  the  grantor.  Such  was  the  rule  h|h 
plied  by  the  supreme  court  of  the  United  States  in  Leavenfoorth  R,  Co,  v.  U. 
S.  92  U.  8.  783.  In  that  case,  speaking  of  the  scope  and  effect  of  grants  sim- 
ilar to  this  one,  the  court  said:  '*  Private  entries,  pre-emption  and  bomestejul 
settlements,  and  reservations  for  special  uses,  continued  Within  the  siipposeii 
limits  of  the  grant,  the  same  as  if  it  had  not  been  made.  But  they  ceased 
when  the  routes  of  the  roads  were  definitely  Gxod;  and  if  it  appeared  that  a 
part  of  the  lands  within  those  limits  had  been  either  sold  at  private  entry, 
taken  up  by  pre-emption,  or  reserved  by  the  United  States,  an  equivalent  was 
provided"  by  permitting  other  lands  in  equal  (quantity  to  \)e  taken  in  their 
stead.  ^*  Having  thus  given  lands  in  place  and  by  way  of  indemnity,  congress 
expressly  declared,  what  the  act  already  Implied,  that  lands  otherwise  appro- 
priated when  it  wjis  passed  were  not  subject  to  it."  In  the  court  below  con- 
siderable time  was  directed  to  the  question  of  whether  the  pre-emption  claim 
of  Daniel  Doyle  wiis  valid.  As  we  view  the  grant  to  the  railroad,  company . 
this  inquiry  was  unnecessary,  and  could  have  no  influence  upon  the  resiUt  of 
the  case.  It  was  enough  that  he  had  made  a  settlement  upon  the  land,  and 
in  due  time  filed  in  the  pro|)er  land-office  his  declaratory  statement  of  his  in- 
tention to  preempt  it.  This  constituted  a  claim,  and,  as  we  must  hold,  was 
sufficient  to  take  the  tract  in  question  out  of  the  operation  of  the  plaintiff *s 
grant. 


Galley  v.  Galley. 
Filed  March  22,  1883. 

1.  Where  there  is  a  conflict  of  evidence,  U  it  be  safficlent  to  support  the  finding,  the  jQd«:meiit  will 
not  bediatnrbed. 

2.  The  Btfttate  of  frauds,  relative  to  the  sale  of  land,  will  not  enable  one  wlio  has  accepted  a  convey- 
ance of  real  estate  to  escape  paying  for  it,  simply  because  the  contract  of  purchase  was  not  in  writ- 
ing. 

3.  The  certificate  of  nckiiowledgment  of  a  aot.iry  public:,  with  his  official  seal  attached,  is  suffi- 
cient proof  of  the  due  execution  in  anotlier  state  of  u  deed  of  real  c<:tate  lying  In  this  state. 

Error  from  Kuckolls  county. 

W,  A.  Bergstresser,  for  plaintiff.     D,  W,  Barker,  for  defendant. 

Lake,  C.  J.  A  simple  but  complete  statement  of  the  case  in  the  court 
below  is  the  following:  Alvin  (lalley,  who  was  plaintiff,  alleged  in  his  peti- 
tion that  he  and  Springer  Galley  entered  into  a  verbal  contract  by  which,  in 
consideration  of  the  conveyance  by  Alvin  of  40  acres  of  land  to  liyron  I>. 
Brown,  and  the  giving  of  his  pi-omissory  note  for  $100,  payable  in  one  year, 
to  Springer,  the  latter  would  give  to  the  former  a  sp*an  of  mares  and  harness, — 
the  note  being  the  difference  in  value  between  the  land  and  the  mares  and 
harness;  that,  in  pursuance  of  said  contract,  Alvin  executed  a  deed  of  the 
land  to  Brown,  which  Springer  accepted,  on  or  about  the  first  of  September, 
1877,  and  also  tendered  to  him  his  promissory  note,  as  agreed,  and  demauded 
the  team  and  harness,  which  were  refused.  The  value  of  the  land  conveye<l 
to  Brown  was  »^200. 

Springer  Galley's  answer  is — First,  a  general  denial;  second,  that  the  dif- 
ference between  the  price  of  the  land  and  the  team  and  harness  wjis  3100; 
third,  that  the  agreement  was  tiiat  he  should  convey  the  team  and  harness 
to  Alvin  upon  the  payment  of  8135,  which  had  not  been  made;  fourth,  that 
Springer  purchased  the  land,  so  conveyed  to  Brown,  from  one  Merrill;  Jlftfi, 
that  on  the  sixteenth  of  December,  1878.  the  parties  made  a  full  settlement 
and  mutual  discharge  of  all  demands  beween  them;  and,  $iitth,  the  statute  of 
frauds.    The  reply  to  this  answer  was  a  general  denial. 

The  evidence  given  upon  the  trial,  which  was  to  the  court,  without  a  jury, 
is  quite  voluminous,  and,  although  in  some  particulars  very  conflicting,  fullj 
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supports  the  fiodiag  of  the  judge.  As  a  review  of  the  evidence,  in  this  opin- 
ion, would  be  of  no  special  service,  we  sliall  refer  to  it  only  so  far  as  may  be 
necessary  in  deciding  questions  other  than  that  of  its  sufficiency  to  support 
the  finding  of  the  district  judge. 

In  the  tirst  place  it  may  be  well  to  stiite  what  the  transactions  resulting  in 
the  conveyance  of  this  land  to  Brown  really  was.  In  brief,  it  seems  that 
Brown  desired  to  purchase  a  tract  of  land  for  a  farm.  Springer  Oalley  hml 
80  acres  that  suital  him,  if  lie  could  also  obtain  40  acres  adjoining,  the  title 
to  which  was  iu  Alviu  (ijilley.  An  arrangement  was  finally  concluded  bp- 
iween  Brown  and  Springer  <Jalley  for  the  sale  and  purchase  of  the  huu'i.  in- 
cluding, by  Alvin's  consent,  his  40  acres,  and  the  payment  of  the  entire  con- 
sideration, composed  in  pait  of  the  team  and  Imrness.  to  Springer.  Thus  far 
there  is  no  serious  difficulty  with  the  case,  the  chief  matters  in  dispute  being 
the  intei'est  of  Alvin  iu  the  land  which  ho  conveyed  and  the  terms  on  which 
he  was  to  have  the  team. 

Brown,  who  seems  to  have  been  a  fair  witness,  and,  as  a  party  to  tUe  ar- 
rangement, in  a  situation  to  know  of  what  he  swoie,  iu  his  testimony,  said: 
•*I  bought  40  acres  of  land  of  Alvin  Galley  and  80  acres  of  Springer  (ialley. 
1  gave  Springer  $800  for  his  80.  and  this  gentleman,  Alvin  Galley,  $200  for 
his  40.  This  gentleman  wished  to  sell  his  40  for  the  team,  but  I  valued  the 
team  and  harness  at  $300.  They  took  the  team  at  $:i00,  and  he  gave  a  war- 
ranty deed  for  his  40  for  $200;  and  the  other  $100  was  to  apply  as  part  pay- 
ment on  the  other  80 1  bought  of  his  brother."  lie  says  Springer  (ialley  took 
the  team,  and  there  is  other  testimony  which  sustains  the  claim  of  Alvin  that 
he  was  to  have  the  team  turned  over  to  him  upon  the  delivery  of  his  note  to 
his  brother  for  $100,  payable  in  one  year,  although  the  evidence  respecting 
this  point  is  very  conflicting. 

Several  errors  are  assign^  upon  the  rulings  of  the  court  iu  the  admission 
of  evidence.  The  first  of  these  is,  the  oveiTuling  of  the  objection  made  to 
the  following  questions  put  to  Alvin  Galley,  viz.:  ** State  what  interest  you 
had  in  the  lands  described  in  this  deed?"  This  was  objected  toon  the  ground 
^*  that  the  contract,  relating  to  the  sale  of  real  estate,  was  not  reduced  to 
writing."  With  the  understanding  that  the  contract  here  alluded  to  was 
the  one  between  the  two  Galleys  mentioned  in  the  petition,  this  objec- 
tion was  properly  overruled.  This  exception,  as  well  as  several  others 
taken  daring  the  trial,  was  based  upon  the  third  section  of  the  statute  of 
frauds,  which  counsel  for  the  plaintiff  in  error  contends  is  applicable.  But 
we  think  otherwise.  It  is  true  that  the  contract  was  oral,  and,  in  pait,  re- 
lated to  a  conveyance  of  land.  The  action,  however,  was  not  brought  to  en- 
force either  the  conveyance  or  an  acceptance  of  the  conveyance  agreed  upon. 
According  to  the  petition  the  deed  had  been  made  by  Alvin,  and  accepted  by 
Springer,  for  delivery  to  Brown,  by  whom  the  consideration  was  handed  over 
to  Springer.  This  action  was  merely  to  recover  from  Springer  Galley  dam- 
ages for  refusing  to  pay  for  that  which  he  hail  received.  He  had  agree<l  to 
make  payment  by  a  delivery  of  the  team  and  harness,  but.  refusing  to  do  so, 
he  became  liable  to  an  action  for  damages.  The  statute  of  frauds  will  not 
enable  one  who  has  accepted  a  conveyance  of  land  to  escape  from  paying  for 
it  simply  because  the  contract  of  purchase  rested  in  parol. 

Error  is  assigned  also  upon  the  admission  of  two  deeds  in  evidence.  As  to 
one  of  these  deeds,  that  from  Alvin  Galley  and  wife  to  Byron  D.  Brown,  the 
record  shows  no  objection  to  its  introduction.  As  to  the  other,  that  of  E.  N. 
Morrill  and  wife  to  Alvin  Galley,  the  objection  was  expressly  waived  by  a 
•written  stipulation,  signed  by  counsel  for  both  parties.  These  deeds  were  a 
part  of  the  testimony  taken  and  reduced  to  writing  at  a  former  trial.  On  the 
trial  in  question  it  was  stipulated  '*  that  all  the  evidence  taken  in  this  ciise  at 
the  previons  trial  in  this  court  be  attached  hereto  and  be  made  a  part  of  this 
transcript  and  be  received  without  objection."    But  even  waiving  this  stipu- 
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lation,  no  error  appeal's.  It  was  objected  that  the  deed  was  "not  sufBcieti 
proven/'  This  objection  wsis  untenable.  The  deed  was  executeil  and  ackno 
edged  in  Kansas,  before  a  notary  public,  using  an  o(!icial  sesil.  The  certific 
of  the  notary,  with  his  seal  attacheil,  was  sufficient  evidence  of  the  due  c 
cution  of  the  instrument,  ^reen  v.  Crass,  12  Neb.  117;  [8.  C.  10  N".  W.  R 
459  ;J  Couip.  St.  c.  73,  §  13. 

After  a  careful  examination  of  the  evidence  and  rulings  of  the  court  a 
plained  of  we  ara  satisfied  no  sufficient  cause  is  shown  for  a  new  trial. 


State  of  Nebraska  ex  rel.  Tutton  v.  Ebkrhart  and  others. 
Filed  March  22, 1883, 

Where  a  proceeding, by  mandamiu  isiiistltate<l  by  a  private  indlvldaal  as  a  iax.payer,  asatnj 
couDiy  clerk  and  treaaarer,  to  require  them  to  keep  the  books  pertainhig  to  tbeir  respective  office 
a  partfcalrir  manner,  it  mnat  appear  that  a  demand  for  that  parpose  was  made  upon  sOch  officers 
fore  the  act:on  was  commenced. 

Original  proceeding  by  mandamus. 

T.  M.  Marquette,  for  relator.    Hartoood  dk  Aeries,  for  respondents. 

Maxwell,  J.  The  respondents  Eberhardt,  Wulbrandt,  and  I^ve  w 
county  connnissioners  of  York  county  at  the  time  this  action  was  institut 
Gandy  was  county  treasurer,  and  Eatherly  clerk,  and  the  relator  deputy  cl< 
of  the  same  county.  The  relator  made  application  for  a  writ  of  marulan 
against  the  respondents,  alleging  their  failure  to  perform  certain  duties 
quired  by  law,  and  asking  that  they  be  required  to  perform  the  same. 
alternative  writ  was  granted,  wherein  the  cause  of  action  against  the  clerfe 
stated,  in  substance,  to  be  his  neglect  to  charge  the  treasurer  with  81,994. 
interest  kidded  to  the  taxes  after  they  became  due.  The  treasurer  is  alle^ 
to  have  been  continuously  in  that  office  since  1873,  and  it  is  alleged  that 
books  have  not  been,  and  are  not,  kept  to  show  "  the  amounts  received  a 
paid  out  on  account  of  each  separate  and  distinct  fund  or  appropriation, 
separate  or  distinct  columns  or  accounts,  and  for  eaeii  yesir,  and  for  the  pi 
ent  term  of  iiis  said  oflioe,  separate  and  distinct  from  other  years,  and  otl 
terms  of  the  office  of  county  treasurer,"  etc.  There  are  many  other  allegati( 
of  a  like  vague  and  indefinite  character,  but  nowhere  a  charge  of  fraud, 
that  the  books  do  not  show  the  amount  of  money  received  and  paid  out 

As  to  the  county  commissioners,  while  there  are  many  indellnite  alle 
tions  as  to  their  neglect  of  duty,  there  is  no  such  specifiG  statement  of  fa 
showing  neglect  as  would  justify  the  intervention  of  this  court  to  compel  acti 
The  respondents  have  answered  the  writ,  but  as  the  answers  contain  no 
missions  tending  to  aid  the  writ,  it  is  unnecessary  to  notice  them.  The 
spondents  now  move  to  quash  the  wiit  because  it  fails  to  state  facts  entitli 
the  relator  to  the  relief  sought.  The  county  clerk  is  required  to  keep  an 
curate  account  witli  the  county  trensurer  of  all  matters  in  relation  to  ta: 
collected  and  paid  out,  and  the  county  treasurer  is  required  to  keep  a  ca 
book,  *'in  which  he  shall  enter  an  account  of  all  money  by  him  received,  sp 
ifying,  in  proper  columns  provided  for  that  purpose,  the  date  of  payment,  \ 
number  of  the  receipt  issued  therefor,  by  whom  paid,  and  on  account  of  wl 
fund  or  funds  the  same  was  paid,  whether  state,  county,  school,  road,  sink! 
fund,  or  otherwise,  and  the  amounts  paid  in  warrants,  orders,  receipts,  e\ 
in  a  separate  column,  and  tlie  total  amount  for  which  the  receipt  was  gi^ 
in  anotlier  column ;  and  the  treasurer  shall  keep  his  account  of  money  recei^ 
for  and  on  account  of  taxes  separate  and  distinct  from  moneys  received  on  s 
other  account,  and  shall  also  keep  his  account  of  money  received  for  and. 
acf'ount  of  taxes  levied  and  assessed  for  any  one  year  separate  and  disti 
from  those  levied  and  assessed  for  any  other  year;  and  all  entries  iu  said  ca 
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Ixjok  of  money  received  for  taxes  shall  be  in  the  numerical  order  of  the  re- 
f^ipts  issued  therefor.*' 

In  Moses,  Mandamus,  204,  it  is  said:  "The petition  for  a mand^mu^ should 
present  to  the  court  a  prima  fanit  case  of  duty  on  the  part  of  the  defendant 
to  perform  the  act  demanded,  and  an  obligation  to  perform  it;  otherwise  the 
alternative  writ  will  not  be  granted.  It  should  also  appear  from  the  petition 
that  a  demand  has  been  made  on  the  defendant  to  do  the  thing  he  sought  to 
be  compelled  to  do,  and  that  he  has  refused  and  neglected  to  do  it.  Stephens, 
Nisi  Prius,  2:318-19;  9  Mich.  328." 

In  Redf.  Railw.  (5th  Ed.)  659,  note  6,  it  is  said:  "It  is  first  indispensable 
to  demand  of  the  party  against  whom  the  application  is  to  be  made  to  per- 
form the  duty."  See,  also,  State  v.  Gonenior^  1  Dutcher,  331 ;  State  v.  Lehre,  7 
Uich.  234;  State  v.  DaviSy  17  Minn.  *129,  (Gil.  4<)6.) 

Mandamus  will  only  be  granted  where  the  party  applying  for  the  writ  has 
no  other  specific  or  ailequate  remedy.  County  commissioners  have  a  general 
supervision  of  the  books  and  accounts  of  the  clerk  and  trejisurer,  and  the  pre- 
sumption is  that  such  couimissioners  will  perform  their  duty  and  require  the 
books  to  be  kept  in  tlie  moile  pointed  out  by  the  statute;  but  if  they  fail  to  do 
•-0,  a  privato  individual  cannot,  in  the  firat  instance,  bring  mandamvs  against 
such  clerk  and  treasurer  without  making  a  demand  upon  them  to  perform 
their  duties  in  the  maimer  pointed  out.  One  of  the  reasons  for  such  demand 
is  that  there  is  frequently  a  difference  of  opinion  as  to  the  proper  construction 
of  a  particular  statute;  and  the  party  against  whom  it  is  proposed  to  proceed 
sbouhl  have  an  opportunity  to  act  upon  liis  adversary's  construction  before 
i>eing  involved  in  litigation.  Tiiis  action  is  prosecutwl  for  the  benefit  of  the 
i-elator  as  a  tax-payer;  in  other  words,  is  a  private  action.  It  would  seem 
l>ut  justice,  therefore,  that  he  should  have  stated  to  tlie  respondents  his  con- 
•♦truction  of  the  law  and  asked  them  to  comply  therewith;  and.  having  failed 
ct>  do  so,  he  cannot  maintain  the  action.  The  action  against  the  com  missioners 
is  in  effect  to  require  them  to  settle  with  the  treasurer  according  to  the  cor- 
rected books  of  the  clerk  hereafter  to  be  made.  It  will  be  time  enough  to 
grant  a  fnandamus  when  such  books  have  been  changed,  and  are  shown  to  be 
correct,  and  the  commissioners  refuse  to  act  upon  them. 

As  the  alternative  writ  fails  to  state  a  cause  of  action,  it  must  be  quashed 
and  the  action  dismissed. 


Omaha  &  Republican  Valley  R.  Co.  v.  Brown. 
Filed  March  20, 1883. 

An  InstraetloQ  churglnf:  the  Jary  '*that,  notwithstanding  the  fact  that  the  railroad  company,  when 
it  coofltmeted  its  bridge,  did  so  in  a  prndent  manner,  according  to  the  best  ioformation  it  coald  ob- 
ain  »t  the  time  of  its  construction,  yet  if  it  subseqaently  appeared  that  its  constroctlon  was  sach 
th.nt  damages  would  resolt  from  the  K^ging  of  ice  a^^ainst  the  bridge,  and  that  damages  would  resalt 
to  the  plaintiff  and  other  property.holders  in  the  vicinity  of  the  bridge  by  reason  of  the  overflow  of  ice 
and  water  in  conaeqnence  of  sach  gorge,  and  the  defendant  had  the  time  and  the  opportaiiity  and 
meana,  by  a  reasonable  effort  on  Its  part  In  that  behHlf,  to  avoid  or  prevent  snch  damage,  it  was  its 
taty  so  to  do,  and  it  was  required  to  use  all  reasonable  effort  to  avert  such  damage,  and.  If  It  failed 
so  to  do.  It  is  liable  to  plaintiff  for  the  damagea  sustained  by  him  resulting  directly  from  such  failure,*' 
A^Af  erroneous,  and  a  new  trial  awarded. 

Error  from  Saunders  county. 

A.  J,  Poppleton^  for  plaintiff.  W,  J,  Cannell  and  GJ  W.  Doane^  for  defend- 
ant. 

Cobb,  J.  This  action  was  commenced  in  the  district  court  by  the  defend- 
ant in  error,  Joshua  P.  Brown,  against  the  Omaha  &  Republican  Valley  Rail- 
roa«l  Ccwnpany,  for  damages  alleged  to  have  been  sustained  by  him  in  the  de- 
struction of  his  mill  and  mill-site  by  an  overdow  of  water  and  ice,  caused  by 
▼.15—21  (no.  V) 
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the  faulty  plan  and  construction  of  the  railway  bridge  of  said  company  acr<)es 
the  Platte  river.  The  plaintiff  below  had  a  verdict  and  judgment  in  the  dis- 
trict court;  and  the  railway  company  bring  the  cause  to  tbis  court  on  error. 
There  are  six  grounds  of  error  assigned;  but  in  presenting  the  views  and 
conclusions  to  which  the  court  has  arrived,  and  which  control  its  disposition 
of  the  case,  it  will  probably  be  necessary  to  consider  only  those  involved  in 
one  of  tiie  Instructions  given  in  the  charge  by  the  court  to  the  jui-y.  Upon 
the  tiial  there  was  a  large  amount  ot  testimony  tending  to  prove  that  the 
piaintilf's  property  was  chiriiaged.  if  not  wholly  destroyed,  by  reason  of  float- 
ing ice  lodging  against  the  piles  of  the  bridge  of  defendant)  and  damming- U{* 
the  natural  coui*se  of  tbe  water,  and  thus  causing  it  to  overflow  the  bank  of 
tbe  river  and  run  and  carry  ice  down  to  and  upon  plaintiff's  property;  that 
the  agent  of  defendant  was  noticed  of  the  formation  of  the  gorge,  and  re- 
(juested  to  remove  the  bridge,  or  a  part  of  it,  and  thus  open  the  channel  for 
tlie  How  of  the  ice  and  water  by  the  natural  course  of  the  stream;  that  plain- 
tiff also  applied  to  the  superintendent  of  the  road  to  remove  some  of  the  piles 
of  the  bridge,  and  that  it  could  have  been  done  with  gunpowder.  There  was 
also  testimony  on  the  part  of  the  defendant  below  tending  to  prove  that  in 
the  spring  of  1881,  the  time  of  the  ice  gorge  and  damage,  the  thickness  of  the 
ice  of  the  Platte  river,  the  height  of  the  water  at  the  time  of  the  breaking  up 
of  the  ice  in  the  river,  and  as  to  the  manner  of  its  breaking  np,  it  having  first 
broken  up  at  the  junction  of  the  North  and  South  Platte  rivers,  several  hundred 
miles  above  the  bridge  under  consideration,  was  quite  unusual,  if  not  unpre- 
cwlented  in  the  history  of  the  country  since  its  earliest  settlement. 

The  second  instruction,  given  by  the  court  to  the  jury  at  the  lequest  of  the 
plaintiff  below,  is  as  follows:  "As  to  the  second  ground  of  recovery  referred 
to  the  jury  are  instructed  that,  notwithstanding  the  fact  that  the  railroad 
<;ompany,  vrhen  it  constructed  its  bridge,  did  so  in  a  prudent  manner,  accord* 
ing  to  the  best  information  it  could  obtain  at  the  time  of  its  constructioa. 
yet.  if  it  subsequently  appeju*ed  that  its  construction  was  such  that  damage 
would  result  to  the  plaintiff  and  other  property  holders  in  the  vicinity  of  the 
bridge,  by  reason  of  the  overflow  of  ice  and  water  in  consequence  of  said 
gorge,  and  the  defendant  had  the  time  and  the  opportunity  and  means,  by  a 
reiisonable  effort  on  its  pjirt  on  that  behalf,  to  avoid  or  prevent  such  damage, 
it  was  its  duty  so  to  do,  and  it  was  required  to  use  all  such  reasonable  effort 
to  avert  such  damages,  and,  if  it  failed  so  to  do,  it  is  liable  to  plaintiff  for  the 
damages  sustained  by  him  as  resulted  directly  from  such  failure."  This  con- 
struction, in  connection  with  the  pleadings  and  evidence  in  the  case,  was 
erroneous.  The  manner  of  avoiding  or  preventing  sucU  damages,  for  failing 
in  which  the  court  tells  the  jury  the  company  is  liable,  according  to  the  peti- 
tion and  testimony,  was  to  have  taken  out  the  bridge  by  means  of  gunpowder 
or  otherwise.  It  was  the  duty  of  the  railway  compjiny,  in  planning  and 
constructing  its  bridge,  to  bring  to  their  execution  the  engineering  knowle<lgc 
and  skill  ordinarily  known  and  practiced  in  such  works,  (see  Piltif.,  Ft,  W.  rf-  (\ 
R.  Co,  V.  (HUeland,  56  Pa.  St.  445,)  and  to  see  to  the  practical  application  of 
such  knowledge  and  skill  to  the  work  iu  hand. — among  other  things,  so  as  to 
allow  of  the  passage  of  the  water  and  ice,such  as  is  known  to  pjws  in  the  stream 
:mnually,  or  which  may  reasonably  be  expected  to  occur  occasionally,  without 
regard  to  such  great  or  sudden  floods  as  are  often  designated  :is  acts  of  God. 
But,  having  once  built  its  bridge  and  opened  its  line  of  railroad,  the  company 
had  assumed  duties  to  the  public  which  were  paramount  to  any  duty  which  it 
owed  to  the  plaintiff.  Its  bridge  was  either  skillfully  or  negligently  cwi- 
stnicted.  If  negligently,  then,  within  the  qualification  above  stated,  the  com- 
pany was  liable  for  the  damages  occasioned  thereby ;  but  its  iirst  and  highest 
duty  was  to  keep  open  its  line  for  the  transportation  of  persons,  property,  and 
public  mails.     And  if  the  the  bridge  was  planned  and  built,  iu  the  language 

f  the  said  instruction,  "in  a  prudent  manner,  according  to  the  best  intorma- 
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tion  it  [the  company]  could  obtain  at  the  time  of  its  construction/'  it  was  not 
liable  rbr  any  damage  which  the  said  bridge,  in  connection  with  one  of  "  those 
unexpected  visitations  whose  comings  are  not  foreshadowed  by  the  usual 
course  of  nature/*  may  cause  to  the  property  of  individuals;  and  to  prevent 
such  threatened  damage,  it  was  not  its  duty  to  blow  up  with  gunpowder  or 
otherwise  destroy  its  bridge,  and  thus  sever  its  line  of  railway.  As  the  above 
considerations  render  a  new  trial  inevitable,  the  other  errors  assigned  will 
not  be  considered. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  law. 


LoBMER  V.  Bain. 
Filed  March  20,  1883. 

In  this  eafl».  Add,  that  the  holder  of  a  collateral  aecority  for  the  payment  of  a  promlraory  note,  ivlth- 
oat  special  contract  to  that  eflbct,  need  not  convert  and  apply  the  said  collateral  before  bringing  anli 
on  the  note. 

£rror  from  Clay  county. 

Hayes  dk  Steele,  for  plaintiff.     Barley  db  Bemis,  for  defendant. 

Cobb,  J.  The  action  was  commenced  in  the  county  court  of  Clay  county 
by  the  defendant  iir  error,  on  a  promissory  note  set  out  and  described  in  the 
bill  of  particulars  in  said  court. 

The  plaiutift  in  error  answered  the  said  bill  of  particulars,  denying  that  he 
was  indebted  to  the  plaintiff  in  the  court  below,  and  for  a  further  answer  al- 
leged that,  at  the  commencement  of  said  action,  the  said  plaintiff  was  in- 
debted to  the  defendant  on  two  promissory  notes  amounting  to  the  sum  of 
690,  which  were  given  to  secure  the  note  sued  on  by  plaintiff,  which  said 
notes  the  said  plaintiff  has  never  accounted  for  to  the  defendant;  and  prayed 
that  so  much  of  said  sum  of  S90,  and  interest  thereon,  might  be  set  off 
against  any  claim  the  plaintiff  might  have  against  the  defendant,  as  equals 
the  same,  and  that  he  might  have  a  judgment  against  said  plaintiff  for  the 
balance.  There  was  a  trial  and  judgment  for  the  defendant  in  the  county 
court  The  cause  was  taken  to  the  district  court  on  error,  where  the  judg- 
ment of  the  county  court  was  reversed,  and  the  cause  retained  for  trial ; 
whereupon  the  defendant  brings  the  cause  to  this  court  on  error. 

The  question  presented  for  the  consideration  of  this  court  is,  do  the  facts 
stated  iu  the  answer  constitute  a  defense  to  the  cause  of  action  as  set  out  in 
the  bill  of  particulars?  The  said  answer,  strictly  speaking,  is  not  a  defense, 
but  rather  a  counter-claim ;  and  do  the  facts  there  stated  constitute  a  cause  of 
action?  These  facts  are  that  at  the  time  defendant  executed  the  promissory 
note  sued  on  he  also  delivered  to  the  plaintiff  two  other  promissory  notes  as 
collateral  security  therefor.  It  is  not  stated  whether  these  two  notes,  or  either 
of  them,  have  become  due;  were  indorsed  by  any  one  entitled  to  notice  of  the 
dishonor  of  said  notes;  have  been  paid  In  whole  or  in  part;  or,  indeed,  any  fact 
which  imposed  any  duty  upon  the  plaintiff  in  respect  to  the  said  notes;  or,  if 
so,  that  such  duty  had  not  been  fully  performed  The  naked  statement  of 
these  facts  seems  to  be  all  that  need  be  said  in  answer  to  the  above  question. 

Doubtless  there  might  be  a  contract  between  parties  by  which  it  would  be 
the  duty  of  the  holder  of  a  collateral  security  to  convert  and  apply  it  before 
bringing  suit  for  the  debt;  but  no  such  contract  is  implied  from  the  facts 
flUted  in  the  answer. 

The  judgment  of  the  district  court  is  afiirmed. 
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Lamb  v.  Hotchkiss. 
Filed  March  20,  1883. 

In  the  CAM  mnde,  the  court  having  sabmitted  the  only  qaestion  ioTolTod  to  the  Jury,  by  a 
stroctlon,  nnd  there  being  evidence  to  sastain  the  verdict,  and  not  tbut  clear  preponderance 
dence  against  it  that  would  Justify  a  reversal,  the  Judgment  must  be  afilrmed. 

Error  from  Jefferson  county. 

Colby  d-  Hazlettj  for  plaintiff.     Boyle  &  Lindley,  for  defendant. 

Ck)BB,  J.  This  action  was  brought  by  the  plaintiff  in  the  court  belc 
the  price  of  certain  flour  delivered  by  him  to  the  defendant,  as  is  alleg 
said  plaintiff,  in  payment  of  a  certain  note  and  niortgiige  made  and  ex( 
by  R.  A.  &  P.  H.  Hotchkiss  to  one  John  J.  Dunbar,  but  then  owned  I 
in  the  possession  of  said  defeiidant;  but  that  after  the  delivery  of  said  tl 
the  said  defendant  he  refused  to  credit  the  amount  thereof  on  the  sail 
and  mortgage,  and  it  appeared  that  he  hiid  sold  and  assigned  the  same  1 
John  Ellis,  who,  being  about  to  foreclose  the  said  mortgage,  the  plainti 
the  protection  of  the  said  R.  A.  &  P.  H.  Hotchkiss,  paid  off  the  sam 
The  defendant  answered,  admitting  the  receipt  of  the  flour  at  the  pvi 
out  in  plaintiff's  petition,  but  denying  that  he  received  the  same  to  ap] 
the  said  note  and  mortgage,  and  alleging  that  tlie  same  was  paid  and 
ered  by  the  said  plaintiff  and  received  by  him,  the  said  defendant,  to  ap] 
a  certain  note  given  by  R.  A.  Hotchkiss  to  John  J.  Dunbar,  and  then  o 
by  and  in  the  possession  of  him,  the  said  defendant,  anil  that  the  price  o 
flour  was  by  him  duly  credited  on  the  said  note.  Plaintiff,  by  his  repl}',  i\ 
the  same,  and  alleged  that  the  said  last-mentioned  note  hiid  been  full; 
by  the  said  R.  A.  Hotchkiss  while  in  the  hands  of  the  said  John  J.  Du 
The  plaintiff  had  a  verdict  and  judgment,  and  defendant  brings  the  cat 
this  court  on  error. 

The  first  point  made  by  plaintiff  in  error  is  that  the  court  erred  in  ref 
to  give  the  second  paragraph  of  the  instruction  asked  by  the  defendant 
as  follows:  **The  agent  who  was  intrusted  with  the  possession  of  the 
with  power  to  sell  it,  carried  with  it  the  power  to  sell  the  flour  and  hn\ 
purchase  price  indorsed  on  the  note  in  question ;  and  if  you  should  find  tl 
the  time  the  flour  Wiis  sold  it  Wiis  agreed  between  the  defendant  and  the  s 
this  plaintiff,  that  the  purchase  price  of  the  flour  was  to  be  indorsed  c 
note  on  which  the  indorsement  was  in  fjict  made,  then  you  will  find  f< 
defendant."  The  depositions  of  R.  A.  Hotchki«s  and  Preston  Hotchkiss 
taken  and  introduced  on  the  part  of  the  plaintiff  below.  Before  they 
introduced  the  defendant  moved  to  suppress  the  answera  to  several  d 
interrogatories,  which  motion  was  sustained  as  to  most  of  them  and 
ruled  as  to  some,  but  in  most  cases  where  they  were  overruled  no  exec 
was  saved.  The  reconl  as  to  this  part  of  the  case  is  quite  imperfect,  re 
ing  it  difficult  to  apply  the  defendant's  objections  and  exceptions.  We  1 
however,  that  the  court  excluded  all  of  thase  portions  of  the  depositions  v 
if  admitted  in  evidence,  may  have  rendered  the  above  instruction  prope 
applifjable.  The  question  of  agency  does  not,  however,  properly  enter  ini 
consideration  of  the  case. 

The  whole  case  turns  on  the  simple  question  of  fact:  Which  note  w: 
flour  delivered  on — ^the  note  of  the  flrm  or  the  note  of  one  of  the  indn 
partners  ?  And  this  question  was  quite  fairly  submitted  to  the  jury  by  t! 
lowing  instruction:  "If  you  shall  And  from  the  evidence  that,  by  the  j 
nient  of  the  parties  to  this  suit,  the  contract  price  of  the  flour  w^is  to  hav< 
indorseil  on  the  note  secured  by  mortgage,  then  you  will  find  for  the  ph 
for  the  full  contract  price  of  the  flour  delivered  by  the  plaintiff  to  the  d< 
ant,  together  with  interest  on  that  aniount  from  the  time  the  same  v 
have  been  indorsed  on  the  said  note  up  to  the  present  time,  at  7  per  cei 
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annum/*  "(2)  But,  on  the  other  hand,  if  you  shall  find  from  the  evidence 
that  it  was  agreed  by  the  parties  to  this  suit  that  the  price  of  tlie  flour  was  to 
have  been  indorsed  on  the  individual  note  of  R.  A.  Hotchkiss,  and  that  said  in- 
dorsement was  accordingly  made,  then  you  will  find  for  the  defendant." 

As  the  main  question  in  the  case  was  fairly  submitted  by  these  instruc- 
tions, we  do  not  think  it  was  error  on  the  part' of  the  court  to  refuse  the  in- 
struction prayed  for  by  the  defendant,  but  that  the  instruction  would  have  a 
tendency  to  mislead  and  confuse  the  jury. 

The  court  also  gave  the  following  instruction,  the  giving  of  which  is  made 
the  second  point  in  the  brief  of  the  plain t4tf  in  error:  ''(4)  If  you  shall  find 
from  the  evidence  that  the  defendant,  Lamb,  did  not  come  into  the  ownersliip 
and  possession  of  the  K  A.  Hotchkiss  note  until  after  it  was  due,  tlien  any 
payment  made  to  Dunbar  on  the  note,  whetlier  indorsed  or  not,  would  be  aj)- 
pliffl  to  the  payment  of  the  said  note,  and  then,  even  if  you  find  the  proceeds 
of  the  flour  were  to  be  applied  on  this  note,  you  could  not  apply  any  more 
than  enough  to  satisfy  the  balance  due  on  the  note,  and  any  balance  due  on 
the  flour  would  be  corning  to  the  plaintiff."  The  objection  urged  to  this  in- 
struction is  that  it  was  not  founded  on  any  evidence. 

Instructions  ought  to  be  confined  to  the  evidence  in  the  case  and  the  law 
applicable  thereto;  but  this  court  has  held,  in  an  early  case,  that,  if  an  erro- 
neous charge  be  given  to  the  jury  on  an  abstract  proposition,  or  on  a  point 
entirely  out  of.  any  case  made  by  the  evidence,  and  the  verdict  can  be  sup- 
ported by  the  proof  made,  the  judgment  will  not  be  reversed.  Meredith  v. 
IC^mard,  1  Neb.  312. 

The  ease  at  bar  is  an  apt  one  for  the  application  of  the  law  there  laid  down. 
Here  the  court  told  the  jury  that  should  they  find  that  the  proceeds  of  the 
Hour  should  be  applied  on  the  R.  A.  Hotchkiss  note,  etc.,  leaving  no  applica- 
tion of  that  instruction  in  the  event  of  their  finding  otherwise.  It  is  apparent 
from'  the  verdict  that  the  jury  did  not  find  that  the  proceeds  of  the  flour  were 
to  be  applied  on  the  R.  A.  Hotchkiss  note.  But  the  writer  does  not  think 
that  there  is  an  entire  want  of  evidence  as  to  whether  the  defendant  became 
the  owner  and  possessor  of  the  R.  A.  Hotchkiss  note  before  or  Jifter  the  same 
tjecame  due.  The  note  itself,  which  was  introduced  in  evidence  by  the  defend- 
inl,  shows  on  its  face  that  it  became  due  on  the  first  day  of  May,  1877.  Tiie 
tlefendant,  in  his  deposition,  says:  "In  the  year  1877  or  18781  purchased  two 
notes  of  John  Dunbar ;  one  of  them  for  .^368,  dated  July  8, 1876,  and  due  May  1, 
1877,  signed  by  R.  A.  Hotchkiss,"  etc.  Here  defendant  says  that  lie  bought  this 
note  in  the  y«u:  1877  or  1878.  If  in  1878,  or  the  latter  two-thirds  of  1877,  it 
was  after  the  note  became  due.  A  statement  made  by  a  party  or  an  interested 
vritn«*.s3  should,  if  subject  to  construction,  be  construed  against  his  interest. 
This  statement  of  the  defendant,  though  slight,  is  some  evidence  that  the  note 
was  purchased  by  defendant  after  due, -and  sutficient,  I  think,  lor  the  purpose 
if  the  instruction  under  consideration. 

The  third  point  made  by  plaintiff  in  error  is  upon  the  admission  of  testi- 
jnouy  in  the  deposition  of  R.  A.  Hotchkiss  as  to  payments  made  on  the  said 
note  while  in  the  hands  of  John  J.  Dunbar.  As  we  have  seen,  there  was 
^oiiie  evidence  proper  to  be  considered  by  the  juiy  tending  to  prove  that  tlie 
note  was  not  transferred  to  the.defendaiit  until  after  due,  so  the  objection  to 
th*'  ill  (mission  of  the  deposition  on  that  account  must  be  held  not  well  taken. 
Tlie  fourtJi  jwint  is  upon  the  admission  of  the  answers  of  11.  A.  Hotchkiss 
to  interrogatories  i)rt)i)ounded  to  him  in  his  deposition  as  to  the  autliority  of 
th«-  plaintiff  to  pay,  or  ileliver  flour,  etc.  As  above  stated,  while  examining 
the  first  point  of  error,  tlie  record  does  not  point  out  with  any  degree  of  clear- 
ness what  portions  of  the  depositions  were  8uppresse<l,  and  what  portions  ad- 
mitted in  evidence  to  the  jury.  But,  as  we  understand  the  record,  all  of  that 
part  of  the  depositions  to  wliicli  this  objection  would  apply  were  suppressed, 
and  not  admitted  in  evidence  to  the  jury. 
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The  fifth  and  last  point  is  that  *^  the  couit  eiTed  in  overruling  the  defend- 
ant's  motion  for  a  new  trial,  as  the  verdict  of  the  jury  was  contrary  to  the 
law  and  the  evidence,  and  not  sustained  by  sufficient  evidence."  There  is  a 
clear  and  sharply  defined  conflict  of  testimony;  but,  having  carefully  exam* 
iued  it  and  given  it  such  consideration  as  we  are  able,  we  do  not  think  that 
there  is  that  clear  preponderance  which  alone  would  justify  the  court  in  dxc^ 
turbing  the  verdict  for  that  cause. 

The  judgment  of  the  district  court  is  affirmed. 


Glidden  V,  Moore. 
Filed  March  20,  1883. 

8.  T.  G.  WB8  the  owner  of  a  tract  of  anIncloHed  land  ased  for  grass  and  pasturage,  across  whieli 
there  was  a  neighborhood  road,  not  laid  ont  as  a  hlghwny,  but  which  had  been  used  ms  such  by  the 
public  nince  the  early  settlement  of  the  country.  He  was  also  the  owner  of  a  vicious  and  dangerous 
bull,  which  lie  knew  had  attacked  and  gored  several  difiierent  persons.  July  22, 1879,  he  caused 
this  bull  to  be  lariated  near  the  said  road  on  the  said  land,  so  that  W.  D.  M.,  an  old  man  63  years 
of  age,  while  passing  along  sald^'oad,  was  by  the  said  bull  attacked,  gored,  and  killed.  HeldU  thnt  B. 
T.  G.  was  guilty  of  such  negligence  and  WHUt  of  ordinary  care  nn  rendered  him  liable  in  an  action  by 
the  administrator  of  W.  D.  M.,  and  that  it  made  no  difi'erence  that  W.  D.  M.  hud,  several  years  before, 
been  forbidden  by  S.  T.  6.  to  o me  tlie  said  road.  * 

Error  from  Washington  county. 

Ballard  ct-  Walton,  E.  F.  Gray,  and  W,  H.  Hunger,  for  plaintiflf.  L,  W. 
Osborn,  for  defendant. 

CoBB)  J.  While  in  this  case  there  are  a  great  number  of  errors  assigneil 
by  the  petition  in  error,  there  are  but  four  insisted  on  in  the  brief,  and  our 
examination  will  be  confined  to  them. 

1.  "  That  the  deposition  of  William  T.  March  should  have  been  suppreesod 
and  not  admitted  in  evidence,"  etc.  The  objection  to  this  deposition  is  as  to 
the  certificate  of  the  notary  public  before  whom  it  was  taken,  and  which  it  Is 
claimed  is  within  the  objection  sustained  in  the  case  of  Payne  v.  Brigf/9,  8 
Neb.  75.    The  certificate  is  in  the  following  words: 

"I,  O.  W.  Kice,  a  notaiy  public  duly  appointed  and  qualified,  residing  in 
and  for  Knox  county  and  state  of  Nebraska,  do  hereby  certify  that  Williani 
T.  March  was  by  me  first  duly  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  and  that  the  deposition  by  him  subscribed,  »s 
above  set  forth,  was  reduced  to  writing  by  myself  in  the  presence  of  the  wit- 
ness, and  was  subscribed  by  the  said  witness  in  my  presence,  and  was  taken 
at  the  time  and  place  in  the  annexed  notice  specified;  that  I  am  not  counsel » 
attorney,  or  relative  of  either  party,  or  otherwise  interested  in  the  event  of 
this  suit;  and  said  depositions  were  commenced  at  the  time  in  said  notice 
specified,  and  completed  as  above  stated. 

'*  In  testimony  whereof,  witness  my  hand  and  seal  of  office  this  thiHietli 
day  of  April,  1881.  O.  W.  Rice,  Notary  Public."    [Seal.]" 

The  *» annexed  notice"  was  for  the  taking  of  the  deposition  ''at  the  office  of 
O.  W.  Rice,  in  the  town  of  Creighton,  county  of  Knox  and  state  of  Nebraska," 
etc. 

The  objection  to  this  certificate  is  technical.  It  is  strange  that  a  notarv- 
should  neglect  or  fail  to  place  the  common  and  perfunctory  words  called  the 
venue  at  the  head  of  the  certificate;  but  it  lias,  we  think,  always  been  held 
sutlicient,  where  the  vcmue  appeared  in  the  body  of  the  certificate,  as  it  does 
here.  The  trouble  with  the  certificate  in  Payne  v.  Briygu  wjis  that  it  no- 
where appeared  that  the  notary  signing  the  certificate  was  appointed  by  the 
authority  of  or  resided  within  the  jurisdiction  of  the  state  of  Colonwk),  where 
the  deposition  was  to  have  been  taken  accoixling  to  the  notice. 
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2.  The  verdict  is  contniry  to  tlie  evidence  and  law  of  the  case.  The  cause 
of  action  against  tJie  plaintiff  in  error,  defendant  in  the  court  below,  was  for 
kee[nng  and  negligently  and  inerticiently  tethering  a  certain  vicious  bull, 
known  to  be  dangerous  to  mankind,  near  to  a  certain  highway  or  path,  along 
ivhich  persons  were  accustomed  to  travel  and  pass;  by  which  bull  plaintiffs 
iotestatei  lawfully  passing  along  said  highway,  was  attacked,  gored,  and 
killed. 

The  evidence  is  sufficient  as  to  the  vicious  and  dangerous  character  of  the 
bull  owned  and  kept  by  plaintiff  in  error,  which  was  well  known  to  him ;  that 
on  the  day  in  question  the  bull  was  tethered  by  a  rope,  in  which  was  a  wooden 
swivel,  near  to,  but  out  of  reach  of,  the  path  leading  across  the  land  of  plain- 
tiff in  error,  and  near  by  where  said  path  crosses  a  small  stream  of  water; 
that  some  time  in  the  afternoon  defendant  in  err6r*s  intestate  and  father, 
an  old  man  63  years  of  age.  living  on  the  adjoining  farm,  started  from  his 
residence  on  foot  to  go  to  the  neighboring  village  on  business ;  that  iiis  way 
to  said  village  was  along  the  said  path;  that  towards  evening  he  was  found 
in  a  bruised,  wounded,  and  dying  condition' near  the  said  path  where  it  crosses 
the  said  small  stream  of  water,  at  which  time  said  bull,  having  loosed  him- 
self by  breaking  the  said  wooden  swivel,  was  found  standing  in  the  water  of 
said  stream  near  the  said  path.  The  injuretl  man  died  before  10  o'clock  that 
evening.  It  is  not  questioned,  nor  could  it  be,  from  the  medical  and  other 
testimony,  that  deceased  received  the  fatal  injuries  from  the  said  bull. 

It  is  contended  by  the  counsel,  upon  the  evidence,  that  the  deceased  was 
guilty  of  contributory  negligence.  There  was  some  evidence  of  deceased  hav- 
ing heard  of  the  dangerous  character  of  said  bull;  also  evidence  of  his  having 
been  some  years  before  forbidden  to  use  the  said  path  across  the  land  of  plain- 
tiff in  error.  There  was  also  evidence  that  after  the  injury  the  straw  hat  of 
the  deceased  was  found  on  the  ground  within  the  length  of  the  bull's  tether 
of  the  point  at  which  he  had  been  fastened.  The  bull  in  question  was  a 
crippled  animal,  having  but  a  partial  use  of  one  of  his  fore  legs.  There  was 
considerable  and  conflicting  testimony  as  to  how  fast  he  could  run  or  move. 

Undoubtedly,  if  the  deceased  was  guilty  of  negligence  which  contributed 
directly  to  the  fatal  injury,  that  would  be  a  defense.  But  the  consideration 
of  this  question  falls  more  properly  within  the  third  head  of  the  brief  of  plain- 
tiff in  error,  which  is  that  the  fifth  instruction  given  in  charge  to  the  jury  by 
the  court  was  erroneous.  Said  charge  was  as  follows :  *'(5)  The  plaintiff,  how- 
ever, cannot  recover  if  the  deceased  wjis  on  his  part  guilty  of  a  want  of  ordi- 
nary care  which  directly  contributed  to  the  injury  sustained  by  him.  If  the 
deceased  carelessly  and  negligently  put  himself  in  the  way  of  the  bull,  know- 
ing him  to  be  vicious  and  dangerous,  then  he  could  not  recover  if  injured. 
But  the  mere  passing  along  a  usually-traveled  way,  even  though  upon  the 
defendant's  premises,  and  even  though  he  was  a  trespasser,  would  not  of  it- 
self be  such  negligence  as  would  deprive  him  of  the  right  to  recover."  Plain- 
tiff in  error  objects  to  this  instruction  because,  as  he  alleges,  it  assumes  that 
the  only  act  of  negligence  on  the  part  of  the  deceased  was  that  of  merely  pass- 
ing along  a  usually-traveled  way  upon  the  premises  of  defendant,  etc.  The 
witness  Mrs.  Mary  Glidden,  wife  of  the  plaintiff  in  error,  testified  that  she 
drove  along  the  road  in  question  about  half  past  3  o'clock  that  afternoon. 
She  saw  the  bull  lying  down  about  15  or  20  feet  from  the  road,  on  the  easl 
side,  and  perhaps  30  feet  from  the  bridge;  that  he  was  tied  with  a  rope  about 
50  feet  long;  that  the  length  of  the  rope  would  allow  him  to  get  within  6  or 
8  feet  of  the  rosid ;  that  he  could  not  get  clear  to  the  road ;  and  that  he  could  just 
go  to  the  creek  so  he  could  drink.  A  half  or  three-quarters  of  an  hour  after- 
wards she  returned  the  same  way.  She  then  saw  the  deceased  on  the  north 
Bide  of  the  road,  on  the  wast  side  of  the  creek,  perhaps  30  feet  from  the  creek, 
and  about  a  rod  from  the  road.  He  was  sitting  there  with  his  arm  on  his 
knee  and  his  hand  up  to  his  head.  He  seemed  to  be  hurt.  He  asked  me  to  help 
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him.  He  said,  "Help."  That  she  stopped.  He  said  the  bull  had  hooked  him.  I 
this  time  the  bull,  liaving  broken  fnnn  his  fastening  by  breaking  out  the  er 
of  the  wooden  swivel,  was  standing  in  the  water  of  the  small  creek  30  or  4 
rods  from  where  he  was  lying  when  she  went  up.  Witness  sUites  that  d 
oeased,  at  that  time,  did  not  have  his  hat  on ;  that  just  before  or  just  after  tl 
buggy,  in  which  her  son  and  hired  man  conveyed  the  deceased  home,  starte 
Ih ?r  husband  went  and  picked  up  deceased's  hat, — a  coinniou  straw  hat,- 
whicU  was  ff  und  within  the  circle  that  the  bull  had  eaten  off  while  tied;  si 
thinks  not  more  than  three  feet  from  the  j)lace  where  the  bull  was  lying  wh< 
she  went  up;  she  thinks  a  little  further  from  the  center  than  where  he  wj 
lying. 

Si)encer  Morley,  a  witness  for  defendant  in  error,  testified  that  he  was  wor 
ing  for  plaintiff  in  eiTor  at  the  time  of  the  accident;  was  in  the  field  near  b; 
knew  where  the  bull  was  tied;  that  he  was  tied  so  he  could  come  within foi 
rods  of  tlie  bridge;  was  about  a  rod  from  the  road.  On  cross-exaniinatit 
witness  said  that,  in  his  opinion,  the  bull  was  lariated  so  that  he  could  n^ 
get  nearer  than  a  rod  to  tlie  road,  but  that  he  could  get  nearer  to  the  ro? 
than  to  the  water  in  the  small  creek.  This  is  all  the  testimony  that  ciin  po 
si)»ly  shed  the  least  light  upon  the  inquiry  as  to  how  the  injury  was  receive 

Counsel  for  plaintiff  in  error  lay  considerable  stress  upon  the  circumstanc 
of  tinding  of  the  hat  of  deceased  a  few  feet  from  the  path,  and  within  the  ci 
cle  fed  off  by  the  bull  while  he  was  tied.  And  upon  that  they  build  up  tl 
theory  that  the  deceased  must  have  left  the  road,  gone  close  to  the  bull,  ai 
while  tiiere  received  the  injury  by  being  struck  by  the  bull  making  one  su 
den  and  quick  jump,  and  there  lost  his  hat.  Whatever  weight  this  eviden 
and  theory  was  entitled  to,  in  the  mind  of  the  jury,  it  is  presumed  they  gu' 
it,  as  it  was  their  duty  to  do  under  the  instructions  of  the  court.  If,  as 
substantially  claimed  by  plaintiff  in  error,  the  instruction  assumes  that  the 
was  no  sufficient  evidence  of  the  deceased  having  left  the  road,  we  think  th 
such  assumption  is  justified  by  the  evidence. 

The  fourth  and  oidy  remaining  point  urged  by  plaintiff  in  error  is  that  tl 
third  and  fifth  instructions  prayed  by  him  should  have  been  given.  Said  i 
structions  were  in  the  following  words:  "  (3)  It  is  not  negligence  nor  wa 
of  ordinary  care  for  a  person  to  keep  a  vicious  bull  upon  his  own  premises 
a  place  remote  from  where  other  persons  have  a  right  to  go."  *'  (5)  If  y< 
find  from  the  evidence  that  the  defendant,  Solon  T.  Glidden,  had  notified  Wi 
iam  II.  Moore,  the  deceased,  prior  to  the  receiving  of  the  injuries  complain 
of,  to  keep  off  from  his  land,  and  not  cross  the  same,  and  that  deceased, 
violation  of  this  notification,  did  go  upon  said  land  at  or  near  where  the  bi 
was,  and  in  consequence  thereof  was  attacked  by  said  bull  and  received  t 
injuries  complained  of,  then  in  that  case  plaintiff  cannot  recover." 

The  tliird  instruction  was  properly  refused,  as  it  does  not  state  the  law  c< 
rectly,  nor  is  it  appliciible  to  the  evidence  in  the  case.  It  is  negligence  and  wa 
of  ordinary  care  for  a  person  to  keep  a  vicious  bull  or  other  dangerous  anira 
insecurely  fastened,  upon  his  own  premises,  at  a  place  where  other  persons  a 
known  to  go,  whether  they  have  a  right  to  go  there  or  not.  See  1  Thomp.  2^ 
and  cases  there  cited.  The  same  is  true  of  the  fifth  instruction.  If  the  plai 
tiff  in  error  allowed  the  general  public  to  use  a  road,  though  not  laid  out  a^ 
highway,  across  his  land,  and  it  was  so  used  by  the  public  for  a  long  tin 
and  the  plaintiff  in  error  insecurely  tethered  the  said  bull  near  the  said  roj 
knowing  him  to  be  vicious  and  dangerous,  and  the  said  bull  broke  his  faste 
Ing  and  set  upon  and  killed  the  deceased  while  passing  along  the  said  road 
would  make  no  difference  as  to  the  liability  of  the  owner  of  said  animal  tl 
he  had  forbidden  the  deceiised  to  use  the  said  road.  See  authorities  abo 
cited;  also,  Id.  300  et  seq. 

We  therefore  reach  the  conclusion  that  there  is  no  error  in  the  record,  a 
that  the  judgment  of  tlie  district  court  must  be  attirmed. 
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Galley  v,  Knapp. 
Filed  March  20,  1883. 

1.  Every  caie  nabmltted  to  this  court  for  review  should  contain  a  transcript  of  the  pleadings  eon- 
«itHutiog  the  issne  tried  in  the  district  conrt;  otherwise  the  judgment  of  the  district  court  will  l>e  af. 
firmed. 

2  When,  upon  a  trial,  a  question  is  pnt  to  a  witness  and  answered,  although  the  qne«;tion  or  answer, 
or  both,  may  be  afterwards  objected  to  by  the  opposite  party,  and  the  objection  sustained  by  the* 
conrt,  aniens  tnch  answer  be  suppresiwd  or  withdrawn  from  the  jury  by  the  court,  by  order  or  In- 
stmction,  sach  answer  may  be  considered  by  the  Jnry,  and,  after  verdict,  will  be  presumed  to  have 
been  properly  considered  by  them. 

Error  from  Nuckolls  county.  • 

H.  W.  Short  for  plaintiff.     D.  W,  Bar'ker,  for  defendant. 

ToBB,  J.  This  case  was  submitted  to  the  court  without  either  printed 
briefs  or  oral  argument.  Upon  examination  of  the  record  we  lind  no  plead- 
in$fs.  The  ei'iors  assigned,  other  than  those  which  are  merely  formal,  are:  (1) 
The  court  erred  in  ruling  out  the  evidence  of  F.  A.  Long;  and  (2)  the  court 
pIT^»d  in  rilling  out  the  evidence  of  William  0.  Oveftoji.  The  record  contain- 
ing no  pleadings,  this  court  is  entirely  without  knowledge  or  information  as 
to  the  issue,  to  prove  which  these  witnesses  were  called,  therefore,  we  can 
only  presume  tl»at  the  action  of  the  trial  court  in  the  matter  complained  of 
WHS  correct.  lUit,  upon  turning  to  the  bill  of  exceptions,  it  appears  that  the  ol>- 
jcfttion  to  the  questions  asked  by  the  defendants  in  error  of  these  witnesses 
was  in  each  case  made  after  they  had  been  answered;  although  the  objections 
iefm  to  have  been  sustained  by  the  court,  yet  no  motion  was  made  to  suppress 
or  exclude  the  answers  from  the  jury.  And  as  the  re<^oi*d  contains  no  instruc- 
tions by  the  court  to  the  jury,  it  will  be  presumed  that  the  evidence,  being  be- 
fore the  jui-y,  was  fairly  considere(|,  by  them.  So  far  ^s  can  be  ascertained 
from  an  examination  of  the  bill  of  exceptions,  the  question  before  the  jury 
w;ts  whether  the  date  of  the  note  was  altered  from  the  28th  to  the  30th,  after 
or  l>efore  its  signing  by  the  defendants  in  the  court  below.  On  that  point 
there  was  a  sharp  conflict  of  testimony.  So  that  it  cannot  be  said  that  the 
verdict  is  not  sustained  by  the  evidence. 

For  the  above  reasons  the  judgment  of  the  district  court  must  be  afiirmed. 


Edwards  «.  Kearney. 
Filed  March  20.  1883. 

Where  it  is  sought  to  premnt  to  this  coart  allefeed  errors  occurring  upon  the  trini  of  a  cause  In  the 
district  conrt,  a  bill  of  exceptions,  settled  and  signed  as  required  by  statute,  Is  indispensably  neces- 
sary, and  no  other  paper,  record,  or  showing  can  be  made  to  take  its  place. 

Error  from  Buffalo  county. 

Earner  <&  Conner,  for  plaintiff.    Sam,  L.  SaDidge,  for  defendant. 

Cobb,  J.  In  this  case  a  motion  was  made  by  the  defendant  in  error  to 
strike  the  bill  of  exceptions  from  the  files  of  the  case  for  the  reasons  (1)  that 
the  same  was  not  presented  to  the  attorneys  for  the  plaintiff  in  the  court  below 
within  15  days  from  the  rising  of  the  term  at  which  said  cause  was  tried ;  (2) 
that  said  pretended  bill  of  exceptions  was  not  allowed,  and  is  no  part  of  the 
ret:^ord.  An  examination  of  the  papers  shows  that  the  grounds  of  the  motion 
are  true  in  i>oint  of  fact.  This  is  a<lmitted  by  counsel  for  the  plaintiff  in 
error;  but  he  claims  and  shows  by  affidavits  that  by  reason  of  the  refusal  of 
the  trial  judge  to  enhuge  the  time  for  presenting  a  bill  of  exceptions  in  the 
ii\>i\  i\\v\  the  coTistant  (Mnjiloyment  of  the  oHUial  ivporter  of  the  court  in  re- 
;.^  r::ug  •iIk-.  tc^iiinuny  of  witues.'.t'.s  -in  causes  iK-ing  tiied  in  said  court,  it  was 
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impossible  to  obtain  a  long-hand  report  of  the  testimony  in  the  case  at  bar,  S4> 
as  to  enable  plaintiiT  in  error  to  prepare  his  bill  of  exceptions  within  15  days 
from  the  rising  of  said  term.  When  it  is  sought  to  present  to  this  court  al- 
leged errors  occurring  at  a  trial  in  the  district  court,  a  bill  of  exceptions  set- 
tled and  signed,  as  required  by  the  statute,  is  Indispensably  necessary;  and 
while  in  a  proper  case,  npon  timely  application,  this  court  would,  by  man- 
ilamiis,  compel  the  signing  of  such  bill  by  a  trial  judge,  yet  no  other  paper» 
record,  or  showing  can  be  made  to  take  its  place.  The  motion  is  therefore 
sustained,  and  the  paper  purporting  to  be  a  bill  of  exceptions,  though  un- 
signed by  the  judge,  is  stricken  from  the  files  of  the  case. 

There  being  no  other  errors  assigned  in  the  case  other  than  those  depending 
upon  the  bill  of  exceptions,  the  judgment  of  tbe  district  court  is  affirmed. 


MiNKLER  V.  State  of  Nebraska  ex  rel.  Smithebs. 
Filed  March  20,  1883. 

Hep«ated  acts  of  remoTftl  of  /government  section  corner-stones  by  a  county  sarreyor,  onder  a  eUi« 
of  right  so  to  do  for  the  purpose  of  rectifying  the  original  government  survey,  amoaot  to  willftal  mal- 
administration in  ofHce,  within  the  meaning  of  section  1,  art.  2,  c.  18,  Comp.  St. 

Error  from  Gage  county. 

BiLsk  (&  Richards  and  Brown  A  Ryan  Bros,  for  plaintiff.  Pemberton  A 
Forbes  and  A.  H.  Babcock,  for  defendant. 

Cobb,  J.  A  complaint  was  made  to  the  board  of  county  commissioners 
against  the  plaintiff  in  error  for  willful  jnaladministration  in  his  office  of 
comity  surveyor.  He  was  tried  and  found  guilty  of  this  charge,  and  removed 
froui  office.  The  cause  wits  removed  to  the  district  court  on  error,  where  the 
Hiuling  and  judgment  of  the  county  comnfissioners  were  affirmed,  and  is  now 
before  tliis  court  on  error  to  the  district  court. 

The  only  substantial  error  assigned  is  that  the  action  of  the  board  of  county 
comraLssionera  is  not  sustained  by  the  evidence  in  the  case.  »Section  1  of  ar- 
ticle 2  of  chapter  18,  Comp.  St.,  provides  that  **all  county  officers,  in- 
cluding justices  of  the  peace,  may  be  charged,  tried,  and  removed  from  of- 
iice  for  official  misdemeanors,  in  the  manner  and  for  the  causes  following: 
/^'nw/,  for  habitual  or  willful  neglect  of  duty;  second,  for  groAs  partiality; 
third,  for  oppression ;  fourth,  for  extortion ;  Jkfth,  for  corruption ;  sixth,  for 
willful  maladministration  in  office;  seventh,  for  conviction  of  a  felony;  eighth^ 
for  habitual  drunkenness.  The  charge  in  this  case  was  made  under  the  sixth 
clause  of  the  above  section ;  and  the  maladministration  in  office  charged  was 
that  of  having  "in  his  capacity  of  county  surveyor,  and  while  acting  as  such." 
taken  up,  ♦*  removed,  and  carried  away  all  of  the  government  landmarks,  and 
the  stones  set  up  to  mark  the  section,  half-section,  and  quarter-section  cor- 
ners" of  certain  sections  of  land  therein  described  in  his  county. 

There  is  no  material  eontlict  in  the  testimony.  Nearly  or  quite  all  of  the 
witnesses,  including  the  plaintiff  in  error  himself,  who  was  sworn  as  a  wit- 
ness on  his  own  behalf,  testified  in  substance  that  he  had  removed  the  govern- 
ment se(;tion  and  quarter  section  corner-stones,  knowing  them  to  be  such,  of 
the  section  described  in  the  complaint,  and  that  he  did  it  under  pretense  of 
rectifying  the  government  survey.  It  is  admitted  by  counsel  that  this  was 
done  without  authority;  but  they  contend  that,  as  it  was  done  "  under  claim 
of  power  to  do  so,"  it  was  not  willful  maladministration  in  office.  Coun- 
sel also  claim  that  the  power  on  the  part  of  the  county  surveyor  to  remove 
the  government  corner-stones  was  fortified  by  the  written  opinion  of  i^espeot- 
ab'e  littorneys,  and  that  "  on  such  occasion  the  change  was  made  to  place  the 
corners  where  such  corners  should  be,  under  the  plat  and  field-notes."  But 
neither  such  yrritten  opinion  of  attorneys,  nor  the  plat  or  field-notes  of  the 
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government  survey,  were  offered  in  evidence,  according  to  the  bill  of  excej)- 
tions.  Counsel  draw  a  distinction  between  the  legal  meaning  of  the  prefixes 
••mal"  and  "mis,"  and  in  effect  claim  that  while  the  county  surve^'or  wjis 
guilty  of  misadministration,  he  was  not  guilty  of  maladministration.  But 
whatever  there  may  be  in  the  original  meaning  of  the  two  woi-ds,  we  And 
them  used  in  the  law  books  almost  or  quite  interchangeably,  indicating  a  re> 
gard  for  euphony  of  sound  rather  than  a  distinction  in  meaning.  Thus,  in 
Botivier's  Law  Dietionery,  under  the  word  "  malpractice," — in  Latin,  mdle 
praxis^ — we  find  the  several  definitions  of  willful  malpractice  and  ignorant  mal- 
practice. Certainly  the-  prefix  "  mal"  is  not  used  in  the  two  last  cases  to  signify 
intentional  wrong.  In  the  case  of  Coite  v.  Lyiies,  33  Conn.  109,  the  court  use 
the  following  language:  "  For  a  misfeasance  strictly,  a  default  in  not  doing  a 
lawful  act  in  a  proper  manner,  omitting  to  do  it  as  it  should  be  done,  while  tlw 
malfeasance  is  the  doing  of  an  act  wholly  wrongful  and  unlawful,  and  non-fea- 
sance is  an  omission  to  perform  a  required  duty  at  all,  or  total  neglect  of  duty.** 

The  phrase  **  maladministration  *i  is  not  found  in  any  of  the  law  dictionaries, 
but  we  cannot  be  far  wrong  in  giving  it  the  signification  of  wrong  ad- 
ministration;  and  we  believe  that  to  be  the  sense  in  which  the  legislature 
useil  it  in  framing  the  section  under  consideration.  Certainly  tlie  prefix 
'*  mal "  could  not  have  been  therein  used  in  the  sense  of  corruption  or  oppression, 
as  these  are  both  expressly  provided  for  by  otlier  clauses  of  the  same  section. 

The  word  "  willful "  or  **  willfully  "  is  variously  construed.  Abbott,  in  his 
Law  Dictionary,  says  that  it  is  a  term  used  in  averting  or  d&scribing  an  act,  par- 
ticularly one  charged  as  a  crime,  to  show  that  it  was  done  with  free  activity 
of  the  perpetrator's  will.  The  author  also  quotes  from  the  opinion  in  the 
case  of  U.  8,  v.  Three  Railroad  Cars,  1  Abb.  (V,  S.)  196,  a  case  cited  by 
plaintiff  in  earror,  as  follows:  '^To  authorize  a  conviction  under  a  penal  stat- 
ute prescribing  a  punishment  for  willfully  removing  an  ofiicial  seal  from  prop- 
erty which  has  been  sealed  up  by  officers  of  the  customs,  it  must  appear  that 
the  defendant  not  only  intended  to  remove  the  seal,  but  that  he  had  at 
the  time  a  knowledge  of  its  character.  One  who  removes  such  a  seal  in 
ignorance  of  its  character,  and  in  the  honest  execution  of  a  supposed  duty, 
in  the  care  and  transportation  of  the  property,  is  not  liable  to  the  punishment 
under  the  statute,  for  the  reason  that  he  cannot  be  deemed  to  have  acted 
willfully." 

Test  the  conduct  of  the  plaintiff  in  error  by  the  rule  laid  down  in  the  above 
case,  and  it  appears  to  us  that  he  acted  willfully.  It  is  admitted,  as  it  must  be, 
that  the  removal  of  the  established  monuments  and  landmarks  was  unlawful 
and  forbidden,  even  from  the  time  of  Moses,  the  great  lawgiver;  and  it  is  no- 
where claimed  or  suggested  that  the  plaintiff  in  error  was  ignorant,  or  with- 
out knowledge  of  the  character  of  the  government  corner-stones.  But,  on  the 
contrary,  it  is  claimed  that  he  not  only  knew  the  true  character  of  the  corner- 
stones, but  had  a  better  knowledge  of  where  they  ought  to  have  been  set  than 
the  original  government  surveyors  had. 

Plaintiff  in  error  also  cites  State  v.  Preston,  34  Wis.  675.  That  Was  an 
action  against  Preston  for  willfully  obstructing  a  highway.  Dixon,  i\  J.,  in 
the  opinion  of  the  court  says:  "  The  principal  question  to  be  considered  in  the 
case  is  as  to  the  meaning  and  effect  of  the  word  *  willfully,'  above  used,  and 
arises  upon  an  offer  of  proof  made  by  the  defendant  on  the  trial,  which  was 
rejected  by  the  court.  Having  shown  by  the  witness,  one  of  the  supervisors, 
that  an  application  was  made  to  the  supervisors  to  take  up  the  road  in  ques- 
tion, he  then  offered  to  prove  by  him  that  the  supervisors  of  the  town  of  Kosh- 
kODong,  in  the  year  1871,  and  prior  to  the  alleged  act  of  the  defendant  in 
obstructing  this  road,  upon  pi*oper  application  made  to  them  to  take  up  and  dis- 
continue the  same  upon  due  notice  given,  met  to  decide  such  application, 
viewed  the  premises  in  question,  and  determined  that  there  was  no  highway 
there,  and  so  informed  the  defendant,  and  instructed  him  to  place  the  fence 


Digitized  by 


Google 


-332  THE    NORTHWESTERN    REPORTER.  [Ni 

■where  he  did.  The  offer  was  objected  to  by  the  plaintiff,  and  rejected  by  t 
court,  and  exception  was  taken  by  tlie  defendant."  This  offer  the  majuri 
of  tlie  court  held  should  have  been  accepted,  and,  if  made  good,  would  ha 
been  a  defense. 

AVhile  we  are  not  disposed  to  question  the  authority  of  this  case,  althou 
by  a  divided  court,  we  do  not  deem  it  applicable  to  the  case  at  bar.  What 
this  case,  in  plain  terms  V  Simply  that  Preston  did  not  incur  the  penalty  j 
obstructing  the  highway,  becjuise  the  town  board,  which  had  full  control 
all  highways  in  the  town,  had  publicly  and  otlicially  informed  him  that  it  vi 
not  a  highway,  and  assented  to  his  doing  the  act,  for  Jihe  doing  of  which 
was  now  sought  to  subject  him  to  a  penalty.  Let  us  suppose  thfCt  this  of 
has  been  to  prove  that  he  had  been  advised  by  even  the  highest  autliority  tl 
he  had  a  right  to  obstruct  any  and  all  highways,  then  that  case  would  ha 
been  in  point  to  the  case  at  bar;  but  it  is  quite  possible  that  the  suprei 
court  of  Wisconsin  would  not  have  sustained  such  offer. 

This  court  cannot  take  judicial  notice  of  the  fact,  which  seems  to  be  tissum 
by  counsel,  that  the  government  survey  of  the  Otoe  reservation  wiis  done 
^n  incorrect  and  faulty  manner,  although  some  members  of  tiie  court,  as  int 
viduals,  may  believe  such  to  l)e  the  case.  But,  if  this  be  true,  it  is  no  part 
the  duty,  nor  is  it  permissible,  for  tlie  county  surveyor  to  undertake  to  recti 
such  surveys. 

Chief  Justice  Cooley,  in  Diehl  v.  Zanger,  39  Mich.  60,  a  case  cited  by  con 
sel  for  defendant  in  error,  says:  ''  Nothing  is  better  understood  than  that  ft 
of  our  early  plats  will  stand  the  test  of  a  careful  and  accurate  survey  witho 
disclosing  errora.  This  is  as  true  of  the  government  surveys  as  of  any  othei 
and  if  all  the  lines  were  now  subject  to  correction  or  new  surveys,  the  co 
fusion  of  lines  and  titles  that  would  follow  would  cause  consternation  in  mai 
communities.  Indeed,  the  mischiefs  that  must  follow  would  be  simply  inc< 
culable,  and  the  visitation  of  the  surveyor  might  well  be  set  down  n&  a  gre 
public  calamity.  But  no  law  can  sanction  this  course.  *  *  *  xhe  qu< 
tion  is  not  how  an  entirely  accurate  survey  would  lociite  these  lots,  but  h(j 
the  original  stakes  located  them.  Xo  rule  in  real-estate  law  is  more  inflexil 
than  that  monuments  control. courses  and  distances;  a  rule  that  we  have  fi 
quent  occasion  to  apply  in  the  case  of  public  surveys, where  its  propriety,  ji 
tice,  and  necessity  are  unquestioned." 

We  see  no  eiTor  in  the  judgment  of  the  district  court  sustaining  the  acti< 
•of  the  board  of  county  commissioners,  and  it  is  affirmed. 


Phillips  «.  Spotts. 
Filed  March  20, 1888. 

Writs  and  processes  of  the  eonrts  may  be  divided  into  two  clRsseB :  (1)  Those  which  point  oat  s] 
clflcally  the  property  or  thing  to  be  seized ;  (2)  those  in  which  the  officer  Is  directed  to  le^y  the  pi 
eees  opon  property  of  one  of  the  parties  to  the  litigation  Bofficient  to  satisfy  the  demand  agamnt  h 
witboat  describing  any  tpecffte  property  to  be  thus  taken.  In  the  first  class  the  officer  has  no  disc 
tion,  bat  must  do  precisely  what  he  is  commanded.  Therefore,  if  the  coart  had  Jurisdiction  to  i&s 
the  writ,  it  is  a  protection  to  the  officer  in  all  courts.    Buck  v.  Coibathy  3  W^all.  334. 

Error  from  Clay  county. 

Jo?tn  L.  Hayes  and  Hard  dt  Matters,  for  plaintiff.  Bagley  <fe  Bemis,  for  f 
fendant. 

Cobb,  J.  One  Hargreaves  sued  out  a  writ  of  replevin  before  a  justice 
the  peace  in  an  action  against  one  Frank  Phillips.  The  writ  was  in  the  usi 
form,  and  commanded  the  sheriff  or  any  constable  of  the  county  to  imn 
diately  seize  and  take  the  property  by  description,  to- wit:  50  barrels  appl« 
155  pounds  cheese,  one  box  cream  crackei-s,  one  barrel  ginger  snaps,  o 
barrel  soda  crackers,  "wherever  they  may  be  found  in  said  county/*  e 
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This  writ  was  placed  in  tiie  hands  of  Joseph  Spotts,  the  principal  defend- 
ant in  error  herein,  wlio  was  a  constable  of  said  county,  for  service. 
Spotts  thereupon  seized  the  goods  therein  described,  and  delivered  them  to  the 
plaintiff  in  said  writ  of  replevin,  tulciiig  the  usual  replevin  bond  therefor.  D. 
T.  Phillips,  claiming  to  have  purcliased-  the  said  goods  from  Frank  Phillips, 
brought  this  action  in  the  couit  below  against  the  constable  and  the  other  de> 
fendants,  who  were  his  sureties  on  his  official  bond,  for  the  value  of  tlie  goods. 
The  jury  found  for  the  defendants.  There  is  no  question  raised,  either  upon 
the  pleadings,  admission  or  rejection  of  testimony,  or  upon  the  instructions, 
but  only  upon  the  denial  by  the  court  of  a  new  trial  on  the  ground  that  the 
verdict  is  not  susUiined  by  the  evidence. 

The  question  presented  by  the  pleadings  and^ evidence  is  whether  an  action 
will  lie  against  a  constable,  and  his  sureties  on  his  oificial  bond,  for  the  tak- 
ing of  goods  on  a  writ  of  replevin,  regular  and  fair  on  its  face,  by  one  not  a 
party  to  the  replevin  suit,  who  claims  to  be  the  owner  of  the  goods  replevied. 

Our  statute — section  1035  of  the  Civil  Code,  (Comp.  St.  649) — provides  for 
the  issuing  of  a  writ  of  replevin  by  a  justice  of  the  peace  upon  the  filing  of 
an  affidavit  settinjj  up  certain  facts  therein  prescribed;  that  such  summons 
shall  be  as  in  other  cases,  "but,  in  addition,  cofunianding  tlie  officer  imme- 
diately to  seize  and  take  into  his  custody,  wherever  found  in  the  county,  the 
goods  and  chattels  mentioned  in  the  affidavit,"  etc.  And  section  1030  pro- 
vides that "  the  constable  or  sheriff  shall  execute  the  writ  by  taking  the  property 
therein  mentioned;  he  shall  also  deliver  a  copy  of  the  summons  to  tlie  person 
charged  with  the  unlawful  detention  of  the  property,"  etc. 

We  think  tliat  it  may  be  hiid  down  as  a  rule  of  almost  universal  applica- 
tion, that  legal  process,  issued  by  a  court  of  competent  jurisdiction,  will  pro- 
tect an  officer  while  acting  within  the  letter  and  spirit  of  the  command. 
Lord  Ken  YON,  i\.],^  in  Bell:  v.  Broadbent,  ;j  Term  R.  183,  used  the  following 
language:  "  But  it  is  incomprehensible  to  say  that  a  person  shall  be  consid- 
ei*ed  as  a  trespasser  who  acts  under  the  process  of  the  court." 

In  levying  an  execution  or  fl.  fa.,  or  an  attachment,  where  the  command  is 
to  levy  the  same  of  the  property  of  A.  13.,  the  defendant,  if  the  sheriff  levy 
the  same  of  the  property  of  C.  D.,  a  stranger,  it  is  a  breach  of  official  duty  as  well 
as  an  evasion  of  private  right,  and  the  sheriff  and  his  sureties  will  be  liable 
on  his  official  bond  at  the  suit  of  C.  D.,  because  the  taking  of  the  property  of 
C-  D.  was  not  within  the  command  of  the  writ.  Such  cannot  be  the  case  in 
the  service  of  a  writ  of  replevin.  In  the  latter  case,  the  command  is  to  seize 
and  take  certain  property  therein  specifically  described.  The  name  of  the 
owner  is  never  mentioned  unless  as  a  matter  of  description,  and  if  the  sheriff, 
by  virtue  of  such  writ,  seize  the  identical  property  intended  and  describetl  by 
the  writ,  and  make  such  disposition  of  it  ao  the  law  requires,  the  writ  will 
protect  him,  although  it  may  turn  out  that  a  stranger  is  the  real  owner  of  the 
property. 

Mr.  Crocker,  in  his  work  on  Sheriffs,  etc.,  states  the  rule  as  follows,  section 
285.  ••If  the  process  is  issued  by  a  court  or  officer  of  competent  jurisdiction, 
and  is  not  void  for  any  reason,  it  will  be  the  duty  of  the  sheriff  to  execute  it 
according  to  the  command  thereof,  although  such  process  may  have  defects 
upon  its  face  which  render  it  voidable.  *  *  *  He  is  answerable  alone  in 
such  case  for  the  manner  in  which  he  executes  it." 

The  case  of  Watson  v.  Watson,  9  Conn.  14,  is  quite  in  point.  We  quote 
from  the  opinion  of  the  court  by  IIosmek,  C.  J. :  **  It  was  said  in  the  argu- 
ment of  this  case  that  no  difference  exists  as  to  the  proceedings  of  an  officer, 
if  the  plaintiff  has  no  property  in  the  goods  to  be  replevied,  between  the  tak- 
ing of  property  on  a  replevin  and  in  the  taking  of  the  goods  of  A.  upon  a  pro- 
cess commanding  him  to  take  the  goods  of  B.;  that  the  caption  in  both 
cases  is  equally  a  trespass.  No  remark  can  be  more  unfounded,  for  the  differ- 
esce  is  inamense  and  distinctly  marked.    In  case  of  the  replevin,  the  officer 
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iioes  what  by  legal  authority  he  is  commanded  to  do;  and  in  the  other  case 
he  does  wliat  he  was  not  commanded  to  do.  In  replevin,  the  property  is 
identified  and  described,  and  felie  command  is,  *  Take  this  specific  property.'  In 
the  case  of  a  process  commanding  the  taking  of  the  goods  of  A.  witlioiit  iden- 
tification or  description,  the  command  is,  *  Take  the  goods  of  A.,  if  any  sucOi 
there  are,  but  not  the'goods  of  any  other  person.'  From  the  nature  ot  the 
case  last  put,  the  officer  must  act  on  his  own  inquiry,  and  is  bound  to  all  the 
responsibility  of  his  action.     *    *    *  " 

In  the  case  of  Jiuck  v.  Colbath,  3  Wall.  334,  it  became  necessary  for  the  su- 
preme court  of  the  United  States  to  pass  upon  the  question  here  involved. 
We  quote  somewhat  at  length  from  the  opinion  of  Mr.  Justice  Miller,  as 
well  lor  its  high  authority  as  for  its  clear  statement  and  satisfactory  reason- 
ing: •*  How  far  the  oourts  ar6  bound  to  interfere  for  the  protection  of  their 
own  officers,  is  a  question  not  discussed  in  the  case  of  Freeman  v.  Hotoe,  but 
which  demands  a  passing  notice  here.  In  consideration,  however,  we  are  rt^ 
minded  at  the  out3et  that  property  may  be  seized  by  an  officer  of  the  court 
under  a  variety  of  writs,  ordera,  or  processes  of  the  court.  For  our  present 
purpose  these  may  be  divided  into  two  classes:  (1)  Those  in  which  the  pro- 
<;ess  or  order  of  the  court  described  the  property  to  be  seized,  and  which  con- 
tains a  direct  command  to  tlie  officer  to  take  possession  of  that  particular 
property.  Of  this  class  are  the  writ  of  replevin  at  common  law,  orders  of  se- 
questration in  chancery,  and  nearly  all  the  process  of  the  admiralty  couits  by 
which  the  7'es  is  brought  before  it  for  its  action.  (2)  Those  in  which  the  of- 
ficer is  directed  to  levy  the  process  upon  propeily  of  one  of  the  parties  to  the 
litigation  sufficient  to  satisfy  the  demand  against  him  without  describing  any 
specific  property  to  be  thus  taken.  Of  this  class  are  the  writ  of  attachment, 
or  other  mesne  process,  by  which  property  is  seized  before  judgment  to  au- 
sw^er  to  such  judgment  when  rendered,  and  the  final  process  of  execution, 
ele(/itf  or  other  writ  by  which  an  ordinary  judgment  is  carried  into  effect.  It 
is  obvious,  on  a  moment's  consideration,  that  the  claim  of  the  officer  execut- 
ing these  writs  to  the  protection  of  the  courts  from  which  they  issue  stands 
upon  very  ditferent  grounds  in  the  two  classes  of  process  just  described.  In 
tiie  first  class  he  has  no  discretion  to  use,  no  judgment  to  exercise,  no  duty  to 
perform  but  to  seize  the  property  described.  It  follows  from  this,  as  a  rule 
of  law  of  universal  application,  that  if  the  court  issuing  the  process  had  ju- 
risdiction in  the  case  before  it  to  issue  that  process,  and  it  was  a  valid  pro- 
cess when  placed  in  the  officer's  hands,  and  that  in  the  execution  of  such  pro- 
cess he  kept  himself  strictly  within  the  mandatory  clause  of  the  process,  then 
such  writ  or  process  is  a  complete  protection  to  him,  not  only  in  the  court 
which  issued  it,  but  in  all  other  courts." 

Counsel  for  plaintiff  in  error  cites  StcUe  v.  Jennings^  4  Ohio  St.  418,  which 
is  an  authority  directly  in  point  on  his  side.  This  court  has  almost  always 
followed  the  supreme  court  of  Ohio,  that  being  the  state  whose  laws  and  sys- 
tem of  jurisprudence  has  been  more  closely  followed  by  us  than  any  other 
when  cited  to  a  case  in  point.  But,  notwithstanding  our  high  respect  for 
that  court,  and  particularly  for  the  distinguished  chief  justice  who  delivered 
the  opinion  in  the  case  referred  to,  we  cannot  follow  it  to  the  conclusion 
therein  reached.  The  case  fails  to  draw  any  distinction  between  the  "  variety 
of  writs,  ordera,  or  processes  of  the  courts,"  as  classified  and  clearly  defined 
by  Mr.  Justice  Miller  as  above  quoted. 

The  cases- cited  by  Mr.  Justice  Thurman  in  State  Y.Jennings,  as  well  as 
those  cited  by  counsel,  without  an  exception  come  within  Mr.  Justice  Mil- 
ler's second  class,  and  are,  as  we  think,  inapplicable  to  a  case  growing  out 
of  the  service  of  a  writ  of  replevin,  such  as  that  court  was  then  considoi'ing, 
and  such  as  the  case  at  bar. 

The  judgment  of  the  district  court  being  in  accord  with  the  views  herein 
expressed,  is  affirmed. 
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Gritfith  v.  Short. 
Filed  March  20, 1883. 

1.  The  sheriff  leyied  an  order  of  attachment  on  certain  lands  as  property  of  the  defendant.  After 
sebednle,  appraisement,  and  retarn  of  wrii,  he  applied  to  the  court  on  his  own  motion  for  leave  to 
amend  bis  retarn.  Withont  any  showing  the  court  grunted  said  leave.  Whereupon  the  sheriff  can- 
celed his  Bchedole,  appraisement,  and  retnrn,  and  retui'ned  said  sttadiment,  no  property  found  to 
attach,  etc.  Heli,  not  |(ood  practice,  and  that  in  a  proper  case  this  court  would  set  aside  such  oan- 
cellation  of  the  original  return,  and  restore  the  levy.  But  keld^  furtlier,  that  such  error  did  not  affect 
the  subsequent  proceedings  in  the  case,  there  lieing  an  appearance  by  the  defendant. 

2.  Action  on  promissory  note  for  $l,50i),  purporting  to  be  signed  by  mark.  Proof  that  decedent  was 
very  old,  infirm,  and  nearly  bliiiJ;  that  he  owed  plaintiff  i|30,  borrowed  money,  for  which  he  was 
willing  to  give  his  note ;  that  plaintiff  presented  the  note  in  suit,  repreeenting  it  to  be  for  said  sum  of> 
$30,  whereupon  decedent  authorized  plaintiff  to  write  bis  name  to  the  note,  and  then  made  his  mark 
to  said  signature  withont  reading  the  note.  After  verdict  for  defendant  plaintiff  assigned  for  error 
that  he  was  entitled  to  jndgroent  for  the  f30  borrowed  money,  but  did  not  offbr  to  amend  his  petition. 
Held  that  plaintiff  was  not  entitled  to  Judgment  on  the  pleadings,  and  that,  as  the  verdict  was  sns. 
tained  by  the  evidence,  the  judgment  should  be  affirmed. 

Error  from  Nuckolls  county. 

Royce  Weyant,  {Q.  W.  Bemis,  with  him,)  for  plaintiff,  ff.  W.  Short  and  D. 
W.  Barker,  for  defendant. 

Cobb,  J.  There  was  an  order  of  attachment  issued  in  this  case,  by  virtue  of 
which  the  sheriff  attached  certain  lands  as  the  property  of  the  then  defendant, 
Samuel  Griffith,  and  returned  the  same  accordin>(ly.  He  afterwards  applied 
to  the  court  for  and  obtained  leave  to  amend  his  return,  and  thereupon  made 
a  return,  in  effect,  that  iiis  original  return  was  an  error,  and  that  at  the  date 
thereof,  as  appeared  by  an  affidavit*  deed,  and  .abstract  referred  to  and  made 
a  part  of  said  second  return,  the  property  attached  was  not  the  property  of 
the  defendant,  but  of  one  Anna  Mary  Schmiern.  He  therefore  returned  said 
order,  that  after  diligent  search  he  was  unable  to  find  goods  or  chattels,  landH 
or  tenements,  etc.,  of  the  said  defendant  in  his  county  whereof  to  levy,  etc. 
The  plaintiff  filed  a  motion  to  set  aside  said  amended  return,  which  was,  by 
the  court,  refused. 

While  we  think  there  is  a  broad  discretion  vested  in  all  courts  of  general 
jurisdiction  in  the  control  of  all  writs  and  process  issued  under  their  author- 
ity, yet  it  was  certainly  iiregular  practice  on  the  part  of  the  district  court  to 
allow  the  sheriff,  on  his  own  motion  and  without  a  showing,  to  amend  the 
return  of  the  writ  of  attachment,  so  as  to  release  the  property  attached ;  and 
in  a  case  where  it  would  be  conducive  to  the  ends  of  justice  to  do  so,  this 
court  would  not  hesitate  to  reverse  the  order  allowing  such  amendment,  and 
treat  the  amendment  or  second  return  as  a  nullity.  But  this  action  of  the 
court  had  no  effect  upon  the  jury  Iq  giving  their  verdict,  nor  is  there  any  con- 
nection between  it  and  the  judgment  rendered  In  the  case. 

The  action  was  brought  on  a  iiroqaissory  note  for  Sl,540,  purporting  to  have 
been  executed  by  Samuel  (Griffith  by  mark,  and  witnessed  by  David  F.  Schu- 
avely.  Samuel  Griffith  died  soon  after  the  commencement  of  the  suit,  and  the 
defense  is  made  by  Abner  J.  Griffith,  his  executor  in  the  state  of  Pennsyl- 
vania, and  H.  W.  Short,  his  administrator  in  this  state.  The  defense  is  that 
the  said  promissory  note  was  obtained  by  the  said  plaintiff  from  the  deceased 
in  his  life-time  by  fraud  and  misrepresentation, in  this:  that, at  the  time  said 
Samuel  Griffith  signed  said  promissory  note,  he  was  indebted  to  said  plaintiff 
in  the  sum  of  $30  and  no  more,  and  was  at  said  time  prostrated  with  sickness, 
and  had  been  so  prostrated  and  confined  to  his  bed  with  sickness  for  a  long 
time  prior  thereto,  and  that  as  a  result  of  said  sickness  and  the  advanced  age 
of  said  Samuel  Griffith,  he  being  about  80  years  of  age,  he  was  so  weakened 
and  impaired  in  mind  and  body  that  he  was  utterly  incapacitated  to  transact 
any  businass,  and  his  eyesight  Vas  so  affected  at  that  time  that  he  was  unable 
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to  see  to  reiid  or  write;  that  t!ie  plaintiff,  who  is  a  son  of  the  said  Samuel 
(xrifRth,  presented  the  said  promissory  note  to  him  and  represented  to  hiui 
til  at  it  was  for  the  $30,  money  previously  borrowed  by  said  deceased  from 
plaintiff,  and  relying  upon  said' statement,  and  without  reading  said  note,  said 
Samuel  Griffith  made  his  mark  thereto,  etc.  The  jury  found  a  verdict  for  the 
defendant. 

Upon  a  careful  examination  of  the  evidence  we  are  satisfied  that  the  de- 
fense was  fully  proved.  There  are  no  briefs  by  either  part)'.  But  the  plain- 
tiff, by  his  petition  in  error,  impliedly  admits  that  he  could  not  recover  on  the 
note,  but  chiims  that  he  should  have  hi«l  a  verdict  for  830  on  the  pleadinj?.s. 
If  he  had  declared  for  money  loaned  or  money  liad  and  received,  or  even  offered 
to  amend  hi^  petition  to  that  effect,  after  the  testimony  was  in,  he  might  have 
been  entitled  to  judgment  for  that  amount ;  but  he  did  not. 

The  judgment  of  the  district  court  is  affirmed. 


Spellman  t?.  Davis. 
Filed  March  20,  1883. 

since  tbe  act  of  ISro  there  !s  no  law  of  this  «ttate  saUjecting  the  eeparate  property  of  ft  married 
woman  to  execution  or  HHle  for  any  debt  of  her  husbund  whatever. 

Krror  from  Lancaster  county. 

0.  O.  Whedon,  for  plaintiff.     Burr  cfe  Marshall,  for  defendant. 

Cobb,  J.  This  is  an  action  by  Mrs.  Davis  against  Herman  Spellman,  now 
I)Uiiiitiff  in  error,  and  Henry  W.  Gable,  for  the  detention  of  a  certain  horse, 
the  property  of  said  plaintiff'  below. 

The  defendant.  S])ellinHn,  answered  in  the  court  below,  denying  the  facts 
alleged  in  the  plaintiff's  petition;  and  for  a  second  defense  alleging  the  recov- 
ery of  a  judgment  by  liim  against  Joshua  P.  Davis,  the  husband  of  the  plain- 
tiff, for  the  sum  of  }!?2f).8r)  an<l  three  dollars  costs  of  suit  in  an  action  for  a 
bill  of  groceries,  family  goods,  and  i-rovisions  furnished  to  the  said  Joshua  P. 
Davis  and  his  family,  while  the  plaintiff  was  living  with  him  as  a  member  of 
his  family,  and  which  articles  were  used  and  consumed  by  the  said  family; 
th.it  after  the  rendition  thereof,  and  while  the  judgment  remained  in  full 
force  and  effect,  an  execution  was  issued  thereon  and  placed  in  the  hands  of 
oneO.  Evans,  a  constable  of  said  county,  who  levied  the  same  upon  the  horse 
in  question,  and  defendant  claims  to  hold  said  horse  by  virtue  of  said  levy, 
♦itc.  The  plaintiff  demurred  to  the  second  defense  in  the  said  answer,  which 
demurrer  was  sustained  by  the  court.  A  trial  was  had  on  the  first  defense  to 
a  jury,  who  found  for  the  plaintiff.  A  motion  for  a  new  trial  being  over- 
ruled, and  judgment  for  the  plaintiff,  defendant,  Spellman,  brings  the  cause  to 
this  court  on  error. 

There  is  no  bill  of  exceptions  in  the  record,  nor  brief  by  either  party ;  and, 
Jis  there  was  no  oral  argument  in  the  case,  we  can  only  guess  at  the  question 
sought  to  be  presented  by  the  plaintiff  in  error.  The  legislature  of  the  late 
territory  of  Nebraska,  at  its  first  session,  passed  an  act  exempting  the  property 
of  married  women  from  execution  for  the  debts  of  their  husbands,  with  cei> 
tain  exceptions,  which  exceptions,  had  the  same  act  been  in  force  at  the  date 
of  the  detention  of  the  horse  in  question,  would  probably  have  embraced  this 
case.  Said  law  was  carried  into  all  the  codes  and  revisions  of  the  statutes  up 
to  and  including  the  General  Statutes  of  1873,  but  was  repealed  by  section  2 
of  an  act  approved  February  25,  1875,  on  page  88  of  the  Laws  of  1875;  ao 
that  at  the  date  of  tliese  transactions  there  was  no  law  subje<;ting  the  prop- 
erty of  a  married  woman  to  execution  for  any  debt  of  her  husband  whatever. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  NEBRASKA. 


Seward  Co.  v.  Cattle. 
Filed  March  20, 1883. 

The  bank  mnde  the  rollowins  report  to  tbe  asMSHor  for  assessment  for  the  year  1S81 : 
Asi»8ssor  for  G  precinct,  Seward. con nty,  Nebraska.    Name  and  location  of  bank  or  firm— Name, 
State  Bank  of  Nebraska ;  location,  Seward,  Nebraska. 

VALUE. 

1.  Theamoant  of  property  on  hand  or  in  transit f  8,3S6  12 

'I  The  amount  of  funds  in  the  hands  of  other  banks,  bankers,  brokers,  or  others,  subject  to 

drart *.. 16,962  40 

3.  The  amoant  of  checks  or  other  cash  iteme,  the  amount  thereof  not  betog  included  in  either 

of  tbe  preceding  items , 276  32 

4.  The  amoant  of  bills  receivable  discounted  or  purchased,  or  other  credits  due  or  to  be- 

come  dae.  Including  accounts  receivable  and  Interest  accrued  but  not  due,  and  in- 
terest due  and  unpaid 4,436  32 

3.  The  amoant  of  stocks  and  bonds  of  every  kind,  state  and  county  warrants,  and  other 
municipal  securities  and  shares  of  capital  stock  of  joint-stock  or  other  companies  or 
corportttloDS,  held  as  an  investment,  or  any  way  representing  assets 000  00 

6.  A]\  other  property  appertaining  to  said  business  other  than  real  estate  (which  real  estate 

shall  be  listed  and  assessed  as  other  real  estate  is  listed  and  assessed  under  this  chap- 
ter)          0(10  00 

7.  The  amount  of  deposits  made  with  them  by  other  parties 29.022  2i 

^.  The  amount  of  all  accounts  payable,  other  than  current  deposit  funds 000  UO 

'J.  Tbe  amount  of  bonds  and  other  securities  exempt  by  law  from  taxation,  specifying  the 

amoant  and  kind  of  each,  the  same  being  included  in  the  preceding  fifth  item 000  (K) 

The  board  of  equalization  thereupon  fixed  the  amount  for  which  said  unincorporated  bank  was  ss- 
<e.*9ribie  and  taxable  for  said  year  at  $24,686.90.    Held  correct,  and  tlie  action  of  said  board  sustained. 

Error  from  Seward  county. 

V.  (J.  McKillop,  for  plaintiff.  G.  W.  Lowley  and  Noroal  Bros.,  for  defend- 
ant. 

Cobb.  J.  Pursuant  to  the  requirement  of  law  and  the  notice  of  the  ])re- 
cinct  assessor,  the  State  Bank  of  Xebrmika,  an  unincorporated  private  bunk,  lo- 
cate at  Seward,  in  Seward  county,  and  of  which  the  defendants  in  error  are 
the  owners,  made  out  and  furnished  to  the  assessor  a  sworn  statement,  of 
which  the  following  is  a  copy : 

"Assessor  for  G  precinct,  Seward  county,  Nebraska.  Xame  and  location  of 
bank  or  firm — ^Name,  State  Bank  of  Nebraska;  location,  Seward,  Nebraska. 

VALUE. 

1.  The  amount  of  property  on  hand  or  in  transit,  -  -  -    S  8,351)  12 

2.  The  amount  of  funds  in  the  hands  of  other  banks,  bankers, 

brokers,  or  others,  subject  to  draft,      ...  15,9G2  46 

o.  The  amount  of  checks  or  other  cash  items,  the  amount  thereof 

not  being  included  in  either  of  the  preceding  items,  -  -  276  32 

4.  The  amount  of  bills  receivable  discounted  or  purchased,  and 

other  credits  due  or  to  become  due,  including  accounts  re- 
ceivable and  interest  accrued,  but  not  due,  and  interest  due 
and  unpaid,  -  -  -  -  -  .  4,436  32 

5.  The  amount  of  stocks  and  bonds  of  every  kind,  state  and 

county  warrants,  and  other  municipal    securities,    and 
shares  of  capital  stock  of  joint-stock  or  other  companies  or 
corporations,  held  as  an  investment,  or  any  way  represent- 
ing assets,      -  -  -  -  -     '     -  -  000  00 
V.15— 22  (no.  vi) 
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6.  All  other  property  appertaining  to  said  business  other  than  real 

estate  (which  real  estate  shall  be  listed  and  assessed  as 

other  real  estate  is  listed  and  assessed  under  this  chapter.)  OC 

7.  The  amount  of  deposits  made  with  them  by  other  parties,    -  29,02 

8.  The  amount  of  all  accounts  payable,  other  than  current  deposit 

funds,  -----.  .(X 

9.  The  amount  of  bonds  and  other  securities  exempt  by  law  from 

taxation,  specifying  the  amount  and  kind  of  each,  the 

same  being  included  in  the  preceding  fifth  item,    -  -  OC 

BUMMAKT. 

Amount  of  first  item,  -  -  -         .  -    •  8,356  12 

Amount  of  second  item,  -  -  -  -  15,962  46 

Amount  of  third,  -  -  -  -  267  32 


Aggregate  carried  to  last  column  as  "moneys,"  $24,5^ 

Amount  of  sixth  item  carried  to  last  column,  -  0( 

Amount  of  fourth  item,     -  -  -  •  4,486  32 

Deduct  amount  of  seventh  item,  $29,022  22 

Deduct  amount  of  eighth  item,  -  000  00 

Bemainder  carri.ed  to  last  column  as  credits,  -  OC 

Amount  of  fifth  item,  ...  000  00 

Deduct  amount  of  ninth  item,  ...         OCX)  00 

Remainder  carried  to  last  column  as  "  bonds  or  stock,"  0( 

Total  assessed  valuation,  -  .  -  .  OC 

''I,  0.  W.  Barklay,  cashier,  do  solemnly  swear  or  affirm  that  I  have  1 
above  or  within  all  the  personal  property,  money,  and  credits  subject  b; 
to  taxation,  and  required  by  law  to  be  listed  by  me  for  bank,  (not  incorpon 
banker,  broker,  or  stock-jobber,  according  to  the  best  of  my  knowledge. 

"  Subscribed  in  my  presence  and  sworn  to  before  me  this  twenty-ei 
day  of  May,  1881.  "Wm.  Imlay, 

^'Assessor  for  G,  Seward  County,  JSTebrask 

The  same  was  received  by  the  assessor,  and  the  sum  of  $29,022.22  wa^ 
down  to  and  assessed  as  the  valuation  of  said  bank  for  the  purpose  of 
tion  for  said  year  1881.    Afterwards,  and  while  the  county  commissionc 
said  county  were  in  session  as  a  board  of  equalization,  there  was  present 
said  board  a  petition  as  follows,  to- wit: 

♦To  the  Board  of  Equalization  of  Seward  County^  Nebraska:  John  C 
Sr.,  and  Charles  W.  Barklay  now  come  and  petition  the  board  of  equalizi 
to  correct  the  assessment  of  the  State  Bank  of  Nebraska,  Seward,  of  v 
he  is  the  sole  owner,  except  that  Charles  W.  Barklay  is  the  owner  of  the 
vided  one-sixth  part  of  said  bank,  on  the  twenty-fifth  day  of  May,  1881  ^f( 
following  reasons,  to-wit:  That  the  first  three  items  of  said  list  is  the  m 
of  depositors,  as  well  as  the  fourth  item,  bills  receivable,  in  which  their  m 
was  invested,  said  bank  having  no  capital,  moneys,  or  other  property,  e^ 
what  was  invested  in  the  bank  building;  that  the  assessment  list  of  said 
shows  the  first  three  items  of  said  list  as  it  were  the  money  and  property  g 
bank,  when  in  truth  and  in  fact  it  was  the  money  and  property  of  depos 
A  copy  of  said  assessment  list  is  made  apart  of  the  affidavit  of  John  Catth 
which,  together  with  the  affidavit  of  Charles  W.  Barklay.  the  cashier,  and 
A.  Bemis,  the  book-keeper,  of  said  State  Bank  of  Nebraska,  is  made  part  ol 
petition  and  marked  'A,'  '  B,'  and  *  C  Petitioners  aver  that,  as  saic 
was  made  out,  the  money  of  depositors  was  counted  twice,  and  the  sale 
was  made  in  the  manner  it  was  through  a  mistaken  belief  as  to  the  rec 
ments  of  the  blank  list  requiring  him  to  show  where  the  depositors'  nr 
was,  and  how  invested.  Wherefore  he  asks  that  the  first  three  lines  of 
list  be  stricken  out,  and  then  said  assessment  will  be  correct/*  etc. 
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A  time  was  set  for  a  hearing  in  said  matter,  and  upon  a  full  hearing  the 
board  of  equalization  made  the  following  order  as  a  final  decision:  After  re- 
citing the  proceedings  and  evidence,  **  and  on  a  review  of  the  proceedings  as 
appears  to  be  just,  it  is  ordered  that  the  petition  of  the  State  Bank  of  Ne- 
braska be,  and  the  same  is  hereby,  overruled.  And  it  is  farther  ordered,  that 
tlie  said  assessment  be,  and  th'e  same  hereby  is,  corrected,  so  that  the  amount 
included  in  the  seventh  and  eighth  items  in  said  return  be  deducted  from  the 
fourth  item,  and  that  the  amount  of  said  return  of  said  bank  in  the  first,  sec- 
ond, and  third  items  be  returned  as  the  assessed  valuation  of  said  State  Bank 
of  Nebraska,  to-wit,  the  sum  of  824,585.90." 

The  cause  was  then  taken  to  the  district  court  on  error  by  the  said  John 
Cattle,  Sr.,  and  Charles  W.  Barklay.  Whereupon,  at  the  final  hearing  thereof, 
the  said  district  court  entered  its  judgment  therein,  whereby  the  said  order, 
decision,  and  proceedings  of  the  board  of  equalization  herein  were  reversed, 
whereupon  the  said  cause  was,  by  the  said  board  of  county  commissioners, 
brought  to  this  court  on  error. 

It  does  not  seem  to  me  that  section  30  of  article  1  of  chapter  77,  Comp.  St., 
providing  for  the  listing  of  the  propei-ty  of  bankers,  etc.,  is  open  to  the  charge 
of  being  vague,  or  of  doubtful  meaning.  The  defendants  in  error  understood 
it,  for  they  made  their  return  in  strict  accordance  with  its  provisions.  Nor  is  it 
at  all  inconsistent  with  the  provisions  of  law  applicable  to  individuals  not  bank- 
ers, nor  is  it  inconsistent  with  the  provisions  in  relation  to  the  taxation  of  na- 
tional and  state  banks.  When  the  owner  of  money  makes  a  general  deposit  of  it 
in  a  bank  it  ceases  to  be  his  money,  and  instantly  becomes  the  money  of  the 
bank,  and  he  becomes  the  ci'editor  of  the  bank  to  that  amount.  He  is  not  re- 
quired to  give  this  in  to  tlie  assessor  as  money,  but  as  a  credit;  and  if  he  is  also 
indebted  he  may  deduct  the  amount  of  such  debt  therefrom.  But,  if  he  keeps 
the  money  on  hand,  he  must  give  it  in  to  the  assessor  as  money,  and  cannot 
4lednct  anything  therefrom  on  account  of  what  he  may  be  owing  to  others. 
In  framing  the  provisions  of  law  for  the*  taxation  of  unincorporated  banks, 
bankers,  brokers,  and  stock-jobbers,  it  was,  for  manifest  reasons,  deemed 
necessary  to  treat  their  funds,  placed  in  the  hands  of  their  coiTespondents  for 
the  purpose  of  making  exchange,  as  still  their  money  and  not  as  a  deposit; 
and  this  is  the  only  distinction  made  between  such  banks  and  private  tax- 
payers. Tliey  are  allowed  to  deduct  the  amount  of  their  bona  fide  debts  for 
money  deposited,  as  well  as  the  amount  of  all  accounts  payable  other  than  cur- 
lent  deposit  funds,  from  the  amountof  bills  receivable, etc.;  but  not  from  the 
amount  of  money  either  on  hand,  in  transit,  or  in  the  hands  of  correspondents. 
The  shares  of  stock  of  state  and  national  banks  represent  their  capital  as 
well  SIS  the  deposits,  bills  receivable,  and  other  property  of  the  bank,  with  cer- 
tain exceptions,  and  are  taxed  at  their  market  value. 

With  due  respect  to  the  evidence  in  the  case  to  the  effect  that  the  defend- 
ants in  error  reported  the  three  first  items  of  their  returns  by  mistake,  we 
think  that  they  made  exactly  the  report  which  the  law  required,  and  in  a 
proper  case  would  compel  them  to  make,  and  which  is  plainly  indicated  by 
both  the  letter  and  the  spirit  of  the  statute. 

The  judgment  of  the  district  court  is  reversed,  and  the  proceedings  and 
order  of  the  board  of  county  commissioners,  sitting  as  a  board  of  equalization, 
are  reinstated  and  affirmed. 
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Converse  v,  Meyer. 
Filed  March  22, 1883. 

1.  To  warrant  the  aettlng  aside  of  a  verdict  for  want  of  evldenoe  to  aopport  It,  It  fa  not  enongh  thnt 
the  court  would  have  found  did'erently  from  the  jury  upon  it,  bat  there  mart  be  no  reasonable  doubt  uf 
its  soffleiency. 

2.  Where  in  the  taking  of  a  depositiou  of  a  witness  the  adverse  party  has  appeared  and  been  cross- 
examined,  he  Is  entitled  to  the  benefit  of  the  deposition,  and  may  read  such  portions  of  it  as  he  chooses, 
without  being  compelled  to  read  the  whuie. 

3.  An  objection  to  the  reading  of  a  deposition  on  the  ground  that  it  had  not  been  shown  that  the 
personal  attendance  of  the  witness  could  not  be  procared«  to  be  availing,  mast  be  made  before  the 
deposition  Is  read . 

4.  An  error,  in  an  instruction  to  the  jury,  which  coald  not  have  prejudiced  the  party  complainins  of 
it,  is  not  a  ground  for  a  new  trial. 

Error  from  Lancaster  county. 

Mason  (&  Whedon,  for  plaintiff.  L.  C.  Burr  and  J,  R.  Webster^  for  defend- 
ant. 

Lake,  C.  J.  It  is  possible  that  the  amount  of  the  recoveiy  was  slightly  in 
excess  of  the  amount  really  due  upon  the  account,  but  we  are  unable  to  siiy 
that  the  jury  were  clearly  mistaken  in  this  particular.  So.  too,  upon  the  ques- 
tion of  the  liability  of  the  plaintiff  at  all,  we  miglit  possibly  differ  with  the  jury 
as  to  the  weight  of  the  evidence;  but  there  is  no  such  preponderance  against 
their  tinding  as  would  justify  us  in  setting  aside  their  verdict.  It  is  not  enough 
that  we  would  have  found  differently  upon  the  evidence;  there  must  be  no  ren- 
sonable  doubt  of  its  insuDiciency  to  support  the  verdict,  to  warrant  the  grant  iii<r 
of  a  new  trial.  The  testimony  was  very  contlicting,  and  of  a  character  which  the 
jury,  acquainted  most  likely  with  the  witnesses,  were  much  better  qualLhe<l 
to  understand  and  weigh  correctly  than  we  are.  It  is  compbiined  that  the 
court  permitted  portions  of  the  deposition  of  A.  W.  Houck  to  lie  read  in  evi- 
dence, on  behalf  of  the  defendant  in  error,  without  reading  the  whole  of  it. 
There  was  no  error  in  this.  The  rule  contended  for  is  applicable  only  lo  the 
reading  of  a  deposition  by  the  party  on  whose  behalf  it  was  ti^ken.  lie  wli«> 
takes  a  deposition  is  not  permitted  to  read  portions  of  it,  if  objected,  to.  Surh 
was  the  rule  held  in  Soutfuoark  Ins.  Co.  v.  Kniyht^  6  Whart.  (Pa.)  S27.  Ihil 
where,  as  here,  the  adverse  party  has  appeared  and  cross-examined  the  wit- 
ness, he  is  entitled  to  the  benetlt  of  the  deposition^  and  may  read  f r(>ni  it  if  Ir^ 
•  (Choose.  Calhoun  v.  Hay,%  8  Watts  &  8.  127.  In  this  case  it  whs  lieM 
that,  *•  if  a  deposition  be  taken  by  one  party,  it  is  competent  for  the  other  to 
read  such  portions  of  it  as  tend  to  prove  his  case,  leaving  to  the  other  pariy 
the  right  to  read  the  other  parts  if  they  be  legal  evidence  for  him." 

The  second  instruction  is  also  assigned  for  error.  It  is  claimed  that  by  it 
the  judge  erroneously  assumed  the  existence  of  a  firm  named  **A.  W.  Ilom  k 
&  Co.,"  when  in  fact  there  was  no  evidence  whatever  that  the  name  of  the 
linn  to  which  the  goods  were  furnished  was  "  A.  W.  Houck  &  Co."  Tlie  evi- 
dence on  the  part  of  the  defendant  in  error  tends  to  show  the  name  to  have 
been  "Houck  &  Co."  simply,  and  that  Converse  was  a  silent  partner;  the  evi- 
dence on  behalf  of  the  plaintiff  in  error  that  it  was  simply  "  A.  W.  Houck," 
composed  alone  of  A.  W.  Houck  and  Maggie  Moncrief,  and  Converse  haviuir 
no  place  whatever  in  it.  But  this  en-or  was  not  material,  nor  conld  it  hav<^ 
prejudiced  the  plaintiff  in  error.  It  was  conceded  by  the  evidence  on  the  tri;il 
that  the  goods  in  question  were  furnished  to  a  firm  engaged  in  keeping  tho 
European  Hotel.  The  material  question,  therefore,  was  not  what  was  tht» 
real  name  of  that  firm,  but  was  Converse  a  member  of  it,  whatever  its  wxnw.-^ 
may  have  been?  This  action  was  not  brought  against  a  firm,  as  sudi,  i>ut 
against  certain  persons  alleged  to  have  been  members  of  a  firm,  in  their  iu  ii- 
vidual  capacity.  Whether  the  name  of  the  firm  were  the  one  charged,  or  some 
other,  was  unimportant  to  its  rafiiiitenance;  it  was  enough  if  the  individuals 
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<'harged  w^e  found,  either  to  have  been  associated  together  in  the  business 
for  which  the  goods  were  furnished^  or  to  have  held  themselves  out  to  be,  to 
authorize  a  recovery  against  them.  Inasmuch  as  the  error  complained  of 
could  not  have  prejudiced  the  plaintiff  in  error,  it  furnishes  no  ground  for  a 
new  trial.  The  objection  that  the  deposition  of  Houck  was  admitted  in  evi- 
dence without  showing  that  his  personal  attendance  could  not  be  procured, 
cannot  be  sustained.  The  objection  comes  too  late.  To  have  been  available, 
it  should  have  been  made  when  the  deposition  was  offered;  but,  not  having 
been  made  then,  the  right  to  make  it  was  waived. 


Mabsh  v.  Snyder. 
Filed  March  22, 1883. 

1.  On  the  trial  of  an  aetlon  for  the  price  of  a  BfUrah  wind-mill,  sold  with  warranty  an  to  its  capacity 
for  pumping  water,  the  defense  being  that  the  mill  failed  to  come  np  to  the  reqnirements  of  the  war- 
ranty, testimony  allowing  the  worthless  ch  iracter  of  another  mill  of  the  same  name,  and  pnrohased 
by  the  witness  from  the  same  parties  from  whom  the  mill  in  controversy  was  obtained,  is  irrelevant 
SDd  Inadmissible. 

2.  Where  the  jad^,  in  a  bill  of  exceptions,  certifies  that  the  plalntlflh  *Mntrodaeed  evidence  tend- 
logto  prove  the  sllegations  of  the  bill  of  pnrtlcnlars,"  this  will  be  taken  as  showing  stilHciently,  for 
a  proceeding  in  error,  that  there  was  evidence  enongh  to  sabmit  to  the  jury,  and  to  have  warranted  h 
finding  in  their  favor  opon  the  issue  joined. 

3.  Where  an  exception  U  duly  taken  to  the  admission  of  illegal  testimony,  it  is  not  waived  by  crottS' 
examining  the  witness  respecting  it. 

Error  from  Seward  county. 

MoKillop  A  Page,  for  plaintiff.    Norval  Bros.,  for  defendant. 

Lake,  C.  J.  This  is  a  proceeding  in  error  from  Seward  county  to  reverse 
the  jutlginent  of  the  district  court  affirming  that  of  the  county  court  rendered 
in  an  action  brought  by  the  plaintiff  in  error  for  the  price  of  a  Marsh  wind- 
luill  purchased  by  tiie  defendant  in  error.  The  sale  of  the  mill  was  by  a  writ- 
ten contract,  with  warranty  as  to  its  working  capacity  in  pumping  water. 
The  defendant  relied  on  the  failure  of  the  mill  to  come  up  to  this  requirement 
of  the  warranty.  The  en'or  complained  of  in  the  ruling  of  the  county  court 
was  in  the  admission  of  the  testimony  of  the  witness  Rickey,  called  by  the  de- 
fendant, to  the  effect  that  a  certain  other  wind-mill  of  the  same  name,  which 
he  had  purchased  from  the  same  parties  as  the  defendant  purchased  his,  was  a 
failure,  and  not  equal  in  capacity  to  anotlier  mill  of  a  different  patent  which 
he  had  afterwards  obtained  for  use  on  his  farm.  This  testimony  was  clearly 
objectionable  and  ought  to  have  been  excluded.  The  fact  that  the  mill  bought 
by  the  witness  was  defective  did  not  tend  to  prove  that  the  defendant's  was 
a  poor  one.  The  only  effect  of  this  testimony  was  to  mislead  the  jury  and 
to  cause  them  to  infer  that  if  Kickey's  mill  were  a  failure,  that  of  the  defend- 
ant was  probably  a  failure  also.  In  order  to  have  made  this  testimony  per- 
tinent to  the  issue,  some  material  defect,  as  in  the  design  or  construction  of 
the  mills,  which  was  common  to  both,  must  have  been  shown.  This,  however, 
was  not  attempted. 

In  Phil.  Ev.  748,  it  is  said  "that  no  reasonable  presumption  can  be  formed 
as  to  the  making  or  executing  of  a  contract  by  a  party  with  one  person,  in 
consequence  of  the  mode  in  which  he  has  made  or  executed  similar  contracts 
with  other  persons."  Transactions  which  fall  within  this  class  •*  are  termed 
in  law  res  inter  alios  acta,  and  evidence  of  this  description  is  uniformly  re- 
jected.*' And,  as  an  application  of  the  rule,  a  case  is  cited  where  tlie  ques- 
tion was  as  to  the  quality  of  beer  to  be  furnished  by  the  plaintiff  to  the  de- 
fendant, and  it  was  held  that  evidence  could  not  be  admitted  of  the  quality 
of  beer  supplied  by  the  plaintiff  to  other  persons.  But  wunsel  for  the  de- 
fendant contend  that,  even  if  this  testimony  were  inadmissible,  the  judgment 
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should  Dot  be  disturbed,  because,  as  they  say,  the  plaintiff  was  not  entitle 
recover  without  it,  there  being  no  evidence  of  the  mill  in  question  comins 
to  the  requirements  of  the  warranty.  If  the  record  justified  this  assumpt 
it  would  probably  be  fatal  to  this  proceeding,  for  the  plaintiffs  must  reco 
if  at  all,  on  the  strength  of  their  own  case,  and  not  on  the  weakness  of  the 
fendantsS  nor  because  of  the  admission  of  erroneous  evidence  against  th 
There  is  no  warrant,  however,  for  the  assumption  that  the  plaintiffs  cc 
not,  in  any  event,  have  recovered.  The  evidence  was  not  all  preserved, 
the  county  judge,  in  the  bill  of  exceptions,  certifies  that  the  plaintiffs  **  in 
(luced  evidence  tending  to  prove  the  allegations  of  the  bill  of  particula 
which  must,  for  the  purposes  of  this  proceeding,  be  taken  as  showing  1 
there  was  evidence  sufficient  to  submit  to  the  jury,  and  to  have  warrante 
finding  in  their  favor  upon  the  issue  joined. 

Another  point  made  on  behalf  of  the  defendant  is  that,  although  this  t( 
niony  was  inadmissible,  the  error  of  admitting  it  was  cured  by  the  cross-exii 
nation  of  the  witness  respecting  it,  and  authorities  are  cited  to  support 
view.  These  cases,  however,  do  not  so  hold.  That  of  Cropsey  v.  Avert 
Xeb.  151,  was  where,  after  an  exception  to  an  erroneous  cross-examinat 
the  party  went  more  fully  into  the  matter  on  a  re-examination,  but  actu 
gave  in  evidence  the  identical  bond  which  the  cross-examination  related 
The  case  of  Dmialson  v.  Taylor,  8  Pick.  390,  was  where  the  objection  t 
witness,  incompetent  by  reason  of  his  interest,  was  not  made  till  Jifter  he 
been  sworn  and  examined;  and  it  was  held  that  the  objection  came  too  1 
Where  an  exception  is  duly  taken  to  the  admission  of  illegal  testimony., 
not  waived  by  a  mere  cross-examination  of  the  witness  respecting  it. 

The  objection  to  a  reversal  of  the  judgment  of  the  district  court,  on 
ground  that  the  judgment  of  the  county  court  was  not  final,  cannot  be 
tained.  If  the  judgment  were  not  final  then  the  district  court  had  no  ji 
diction,  and  the  judgment  of  affirmance  was  erroneous;  for  it  is  only  i 
judgments  that  can  thus  be  reviewed. 

The  judgments  of  the  district  and  county  courts  are  reveraed,  and  the  c^ 
remanded  to  the  district  court  to  be  proceeded  with  in  conformity  to  law. 


Clark  v.  Foxworthy. 
Filed  Marcli  22, 1883. 

1.  In  cnses  of  garniflhmenfc  In  aid  of  execution  no  personni  jndgment,  bnsed  npon  the  testlnioi 
the  sarniKhee,  is  allowed ;  but  Bimply  an  order  for  him  to  pay  the  nmoant  admitted  to  be  due  and 
able  from  him  to  the  defendant  in  execution.  Such  an  order  may  be  enforced  by  means  of  an  ordi 
execution. 

2.  If  ft  peraonal  jndgment  Is  required  against  the  f^arnishee,  resort  mutt  be  had  to  a  personal ac 
as  is  provided  in  section  225  of  the  Code,  in  cases  of  garnishment  before  jademenfc. 

3.  Upon  :i  summons  in  garnishment,  no  Indoritemeul  of  an  amount  for  which  judgment  will  be  t 
is  required. 

Error  from  Lancaster  county. 

A,  J,  Sawyer,  for  plaintiff.  V.  H,  Foxtoorthy,  pro  se, 
Lakb,  C.  J.  It  appears  from  the  transcript  of  the  proceedings  liefore 
county  judge  that  upon  the  close  of  the  examination  of  the  garnishee  a  for 
judgment  was  entered  against  him,  in  favor  of  the  plaintiff  in  execution, 
the  sum  of  8227,  together  with  the  costs  of  the  proceeding.  Tliis  was  cle 
erroneous.  There  was  no  authority  at  this  stage  of  the  proceedings  for  d( 
more  tlian  simply  to  order  the  garnishee  to  pay  over  the  amount  found  t( 
due  and  payable  from  him  to  the  defendant  in  execution,  upon  his  own 
mission,  not  exceeding,  of  course,  the  amount  due  upon  the  execution, 
costs,  of  the  proceeding  in  garnishment.     Section  249,  Code  Civil  I 
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And  this  section  seems  to  authorize  the  enforcement  of  such  order,  or  rather 
the  payment  of  the  money,  by  means  of  an  ordinary  execution,  in  this  respect 
differing  from  garnishment  before  judgment,  wherein  no  execution  can  be  re- 
soiled  to  against  the  garnishee,  except  upon  a  personal  judgment  against  him 
in  a  new  and  independent  action  brought  by  the  attachment  creditor  under 
section  225  of  the  Code. 

It  is  evident  that,  as  before  stated,  an  order  for  the  payment  of  money  under 
section  249  can  be  rightly  made  and  enforced  by  execution  only  upon* an  un- 
qualified admission  by  the  garnishee  of  a  present  indebtedness,  which  the  exe- 
cution debtor  would  be  entitled  to,  but  for  the  garnishment.  If  the  garnishee 
make  any  legal  or  equitable  claim  to  the  amount  in  his  hands,  or  if  he  insist 
on  his  right  to  retain  it  for  any  lawful  purpose,  the  order  cannot  be  made,  for 
in  such  case  the  controversy  must  be  determined  by  action,  as  in  garnishment 
before  judgment,  so  that  the  constitutional  right  of  a  jury  trial,  secured  by 
section  6  of  the  bill  of  rights,  may  be  availed  of. 

With  this  understanding  of  the  law  goveniing  the  case  we  need  but  glance 
at  the  testimony  of  the  garnishee  to  see  that  even  an  unqualified  order  for 
him  to  pay  any  definite  amount,  at  once,  would  not  have  been  proper.  AVith- 
out  delaying  to  particularize,  but  taking  his  entire  story  on  the  witness  stand, 
we  must  say  that,  to  our  minds,  it  is  evident  that  he  did  not-'-even  conceding 
he  could  have  done  so — fix  upon  any  sum  as  being  then  due  and  payable.  As 
he  claimed  and  seemed  to  understand  the  matter,  there  was  a  large  balance 
of  indebtedness  in  his  favor,  which  he  and  the  execution  debtor,  prior  to  the 
garnishment,  hiid  arranged  should  be  satisfied  out  of  the  money  in  his  hands. 
He  conceded  that  there  might  be  a  small  surplus  after  this  was  done,  but  tlie 
nearest  he  came  to  fixing  the  amount  definitely  was  that  it  might  be  from  fifty 
to  one  hundred  and  fifty  dollars.  As  to  the  items  of  the  amount  due  him  from 
Yearnshaw,  the  execution  debtor,  which  were  to  be  paid  out  of  this  money, 
bntasingleone  had  been  definitely  determined,  and  this  was  the  sum  of  8375, 
agreed  to  be  taken  in  satisfaction  of  a  note  calling  for  $750.  The  rest,  sub- 
stantially, were  open,  unsettled  accounts,  awaiting  future  adjustment. 

Under  this  sort  of  showing  the  garnishee  could  have  been  ordered  to  retain 
and  pay  over  for  the  use  of  the  execution  creditor  any  surplus  fund  found  to 
remain  after  satisfying  his  own  just  claims  upon  the  fund.  If  he  failed  to  do 
this  within  a  reasonable  time,  or  if  his  disclosure  were  deemed  evasive,  or  in 
any  mateilal  part  unsatisfactory,  redress  was  open  by  means  of  a  personal 
action  given  by  section  245  Of  the  Code,  which  provides  that  in  garnishment 
in  aid  of  execution,  after  the  service  of  the  summons,  **  like  proceedings  shall 
be  had  therein,  and  said  garnishees  shall  be  held  liable,  in  all  respects,  as  in 
cases  of  garnishees  before  judgment." 

Quite  a  large  number  of  points  were  made  and  discussed  by  counsel,  but 
all  of  them,  we  think,  including  that  of  the  indorsement  upon  the  summons 
of  the  amount  for  which  judgment  would  be  taken,  are  practically  disposed 
of  by  our  holding  that  a  personal  judgment  in  such  cases  is  improper. 

As  to  the  indorsement,  however,  we  will  merely  add  that  upon  this  sort  of 
summons  it  is  not  required — it  is  entirely  inapplicable.  It  is  only  in  actions 
for  the  recovery  of  a  money  judgment  that  such  an  indorsement  is  requisite. 
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Hblmer  V.  Behm. 
Filed  March  22. 1883. 

1.  The  sale  of  land  taken  fn  attachment,  onder  an  order  of  coart.  Is  sorerned  by  the  same  rettrlc- 
tions  and  regulations  as  are  provided  for  sales  of  lands  ander  execution. 

2.  An  error  In  the  description  of  the  land  Held  saffieient  to  Jostif  j  the  vacation  of  the  tale. 

3.  The  fact  that  an  order  of  sale  is  simply  erroneous,  is  not  a  sniBctont  groand  for  aettlng  a  aale 
aside. 

4.  An  appearance  in  court,  and  filing  objections  to  the  confirmation  of  a  sale  of  attached  property^ 
is  a  waiver  of  defects  In  the  published  notice  to  the  defendants. 

Error  from  Lancaster  county. 

Burr  i&  MaraliaU^  for  plaintiff.    If.  H,  Sesgions,  for  defendant. 

Lake,  C.  J.  I  can  discover  in  this  record  but  a  single  ground  on  which  the 
refusal  of  the  couii;  to  confirm  the  sale  can  be  sustained,  and  that  is  the  error 
in  the  desciiption  of  the  land  found  in  the  published  notice  given  by  the 
sheriff,  and  this  is  not  one '  of  the  grounds  of  objection  urged  by  counsel 
against  this  sale.  The  land  attached  and  ordered  sold  by  the  judgment  was 
the  X.  i  of  the  S.  E.  ^  of  section  30,  in  township  12  N.,  range  5  E.  Aad 
this  is  the  tract  which  the  sheriff  returned  as  sold  under  a  notice  given  on  the 
ninth  of  April,  of  a  sale  to  take  place  on  tlie  tenth  of  May,  1881.  Referring 
to  the  notice,  it  is  found  that  the  description  of  the  land  to  be  sold  was  "  the 
north  half  (X.  J)  of  the  south-west  quarter  (S.  E.  J)"  of  said  section. 

The  sale  of  attached  land  under  an  order  of  court  is  governed  by ''  the  same 
restrictions  and  regulations  as  if  the  same  had  been  levied  on  by  execution. 
Civ.  Code,  §  228.  One  of  these  regulations  is  that  notice  shall  be  given  of  the 
time  and  place  of  sale,  as  provided  in  section  497.  And  another,  that  the 
court  shall  carefully  examine  " the  proceedings  of  the  officer"  in  making  the 
sale,  and  if  satisfied  that  it  has  ^*  in  all  respects  been  made  in  conformity  to  the 
provisions  "  of  the  statute  on  that  subject,  an  order  of  confirmation  may  be 
entered.  This  notice  was  clearly  defective.  It  is  true  that  the  abbreviated 
number,  in  parenthesis,  is  correct,  and  possibly,  might  have  upheld  the  sale,  if 
the  court  had  seen  fit  to  confirm  it.  But,  howsoever  this  might  be,  1  do  not 
think  that  this  court  would  be  warranted  in  saying  that  with  such  a  notice 
there  was  an  unlawful  exercise  of  the  supervisory  control  given  to  the  district 
judge  over  sales,  in  setting  this  one  aside.  The  fact  that  this  objection  was 
not  brought  to  the  attention  of  the  judge  by  counsel,  did  not  prohibit  him 
from  taking  cognizance  of  the  defect  and  acting  upon  it.  It  was  his  duty  to 
examine  the  proceedings  of  the  sheriff,  and  if  not  '"satisfied"  in  reason  of  the 
legality  of  the  sale,  it  was  his  duty  to  set  it  aside.  I  am  not  prepared  to  lay 
it  down  as  a  rule  that  a  notice  like  this  one  should  be  upheld  as  against  the 
judgment  of  the  court  to  which  it  was  first  presented  for  approval. 

The  first  three  objections  urged  against  the  sale  go  to  the  jurisdiction  of 
the  court  to  render  the  judgment.  The  judgment  may  have  been  erroneous 
for  the  reasons  stated  in  these  objections,  but  it  was  not  void,  and  was  ample 
to  uphold  a  sale  of  the  attached  property.  Even  if  there  were  defects  in  the 
published  notice  to  the  defendants  of  the  commencement  of  the  action,  they 
were  cured  by  their  voluntary  appearance  in  contesting  the  sale.  So,  too,  of 
the  fourth  objection.  This  was  that  the  land  was  not  attachable.  Even  if 
this  were  so,  a  motion  to  set  the  sale  aside,  simply,  was  not  the  way  to  cor- 
rect the  wrong.  With  a  sale  vacated,  the  judgment  directing  a  sale  still  stands, 
by  which  another  can  be  made,  which  may  be  effectual  to  pass  the  title  to  the 
purchaser.  The  proper  step  to  reach  the  root  of  the  matter  in  such  ease 
would  be  to  move  to  set  the  judgment  aside  and  be  let  in  to  defend,  or  to  ob- 
tain a  reversal  of  it  by  proceedings  in  error.  The  mere  setting  aside  of  the 
sale  affords  no  permanent  advants^.  The  fifth,  sixth,  seventh,  and  eighth  ob- 
jections are  already  practically  and  sufficiently  answered  by  what  has  been  said 
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of  the  other.  They  were  not  well  tc-iken.  The  defendants  have  made  a  volun- 
tary appearance,  and  the  sale  of  the  attached  land  could  be  properly  made 
only  in  the  manner  provided  for  sales  of  real  estate  under  an  ordinary  execu- 
tion. 


Fitzgerald  v.  Hollingsworth, 
Filed  March  22,  1883. 

The  rlphl§  of  An  aUnebment  creditor  against  a  garnishee  are  not  superior  to  those  of  the  attachment 
debtor.    Rale  applied. 

Error  from  Lancaster  county. 

Marqttettey  Deiveese  <&  Hall,  for  plain tifiP.     A.  W.  Field,  for  defendant. 

liAKE,  C.  J.  It  is  very  clear  that  the  rights  of  an  attachment  creditor 
against  a  garnishee  are  not  at  all  superior  to  those  of  the  debtor  himself.  If 
the  latter  had  a  right  of  action  against  the  person  garnished,  the  former  may 
have  one  also  under  section  225  of  the  Code  of  Civil  Procedure,  but  not  other- 
wise. Garnishment  changes  the  liability  of  the  garnishee  but  in  one  partic- 
ular, viz.,  the  person  to  whom  he  must  make  payment  of  whatever  is  due. 
Respecting  all  things  else,  his  obligations  remain  unchanged.  The  money 
sought  by  this  garnishment  was  earned  by  the  attachment  debtor  under  a 
contract  with  the  garnishee  for  grading  section  18  of  the  Lincoln  &  North- 
western Railroad.  In  his  answer  to  the  petition  against  him,  the  garnishee 
answered  respecting  the  matter  that,  by  the  terms  of  this  contract,  he  had  the 
right  to  pay  out  of  this  money  whatever  might  be  due  to  employes  of  liines. 
the  attachment  debtor,  on  the  work,  and  had  done  so;  that  in  consequence  of 
such  payment  nothing  remained  in  his  hands  subject  to  garnishment. 

The  evidence  on  this  point  fully  sustains  the  answer  in  this  particular, 
and  establishes  the  fact,  beyond  any  doubt  whatever,  that  Lines  himself 
could  not  have  recovered  from  Fitzgerald  the  money  which  Hollingsworth 
iiought  to  reach  by  the  attachment  proceeding.  By  taking  the  aggregate 
amount  which  Fitzgerald  paid  to  these  employes,  together  with  the  J?92.50 
admitted  to  have  been  properly  paid  on  the  Ferguson  judgment,  the  balance 
standing  to  Lines'  credit  under  the  contract,  when  the  notice  in  garnishment 
was  served,  is  fully  exhausted.  Fitzgerald  having  thus  paid  these  laborers, 
as  by  the  express  terms  of  the  contract  he  could  do,  he  has  the  right,  as  a  mat- 
ter of  course,  to  deduct  the  amount  from  the  price  Lines  was  to  receive. 

The  judgment  is  reversed  and  a  new  trial  awarded. 


SORNBEROER  9.  LeE. 

Filed  March  22,  1883. 

1.  lo  this  state  part  payment  of  a  promissory  note  will  remove  the  bar  of  the  statnta  of  limitations. 

2.  The  receipt  and  Indorsement  on  a  promissory  note,  by  the  holder  of  money  realized  from  a  coU 
lateral  left  with  him  for  that  purpose,  will  remove  the  bar  of  the  statute. 

Error  from  Saunders  county. 

S.  Henry  Somberger,  pro  se.    Bell  d*  Wnglit,  for  defendants. 

Lake,  C.  J.  Was  the  note  in  question  barred  by  the  statute  of  limitations 
when  the  action  was  brought  upon  it?  This  is  the  only  question  presented 
by  the  record.  It  fell  due  October  I,  1876,  and  the  action  was  commenced 
January  28, 1882;  so  that  the  five-years'  limitation  had  fully  run,  and  the  bar 
of  the  statute  was  complete,  unless  the  iudoi*sement  of  payment  under  date  of 
January  30,  1877,  shall  be  held  to  prevent  it. 

It  is  contended  on  the  part  of  the  plaintiff  in  error  that  mere  payment  of  a 
part  of  a  debt  is  not  sufficient  to  stop  the  running  of  the  statute;  and  cases 
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are  cited  sustaining  that  view,  the  principal  one  of  which  is  that  of  Parsofis 
y,  Carey,  28  Iowa,  481.  An  examination  of  these  cases  will  show  that  they  rest 
upon  statutes  widely  different  from  our  own,  and  are  not,  therefore,  applicable 
here.  Under  the  Iowa  statute,  for  instance,  the  admission  of  an  existing  lia- 
bility was,  in  all  cases,  required  to  be  in  writing  in  order  to  interrupt  its  run- 
ning'. Our  statute,  on  the  contrary,  gives  to  part  payment  alone  this  effect, 
and  the  decisions  of  this  court  heretofore  have  recognized  this  rule.  Kyger 
V.  Riley,  2  Neb.  20;  Mayheri*y  v.  Willoughhy,  5  Neb.  368.  In  this  respect  our 
statute  is  in  harmony  with  the  common  law.    Chit.  Cont.  729. 

The  indorsement  in  this  case  was  of  a  sum  of  money  which  the  defendants 
in  error  had  collected  upon  another  note  delivered  to  them  by  the  plaintiff  in 
error  as  collateral  security  to  the  note  sued  on.  The  fact  of  indorsement  is  set 
out  in  the  petition  in  these  words:  "That  on  the  thirtieth  day  of  January^ 
1877,  plaintiff  collected  4(61.55  on  a  note  which  defendant  had  left  with 
.  them  as  collateral  seeurity  to  the  note  above  described,  and  on  the  same  day 
made  the  indorsement  as  above  set  forth." 

By  demurring  to  the  petition,  it  is  of  course  conceded  that  the  indoi-seuient 
was'of  money  actually  received  as  stated,  and  properly  made.  The  money  de- 
rived from  the  collateral  was,  therefore,  promptly  applied,  as  the  parties  liai 
stipulated  it  should  be ;  and  was,  therefore,  a  payment  by  the  debtor,  just  a^ 
truly  as  if  he  himself  had,  at  the  time  of  the  indorsement,  handed  the  money 
over  to  his  creditor  with  the  express  direction  to  him  to  make  the  indorse- 
ment. The  creditor  did  just  what  it  was  his  duty  to  do  when  he  accepted  the 
security.  WTieeler  v.  Newhauld,  16  N.  Y.  392;  Joliet  Iron  Co.  v.  Sdota  F.  B. 
Co,  82  111.  548;  Whipple  v.  Blackington,  97  Mass.  476;  Haven  v.  Hathaway,. 
20  Me.  345. 

The  district  court  ruled  correctly,  and  its  judgment  is  affirmed. 


Feabson  9.  Kansas  Manuf^g  Go. 
Filed  March  22, 1888. 

1.  An  ftcUon  against  the  maker  and  several  Indoraers  or  a  promissory  note  may  be  brought  In  nny 
coanty  where  any  one  ot  the  parties  defendant  resides  or  may  be  summoned.  And  when  so  brought 
the  court  Is  authorised  to  Issue  Its  summons  to  any  other  coanty  of  this  state  for  serrlee  upon  any  oT 
the  pnrties  found  there,  and  by  such  service  acquires  Jurisdiction  of  persons  so  served,  althonsh  it 
may  be  afterwards  ascertained  Ihat  tiie  defendant  summoned  in  the  county  where  the  action  is  pend. 
ing  is  not  liable  as  indorser,  but  only  as  guarant<»'. 

2.  An  appeal  from  a  Judgment  in  a  personal  action  gives  the  appellate  court  Juriadiction  of  the  ap. 
pellant,  regardless  of  whether  the  lower  court  had  acqulrad  jurisdiction  over  him  or  not. 

Error  from  Lancaster  county. 

Brown  <fe  Ryan  Bros,,  for  plaintiff.     W.  J.  Lam\  for  defendant. 

Lakk,  C.  J.  This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the 
district  court  for  Lancaster  county.  The  action  originated  in  the  county  court 
of  said  county,  and  was  brought  by  the  defendant  in  error  against  W.F.Sher- 
man, jis  maker,  and  three  other  persons,  including  the  plaintiff  in  error,  as 
indorsers  of  several  promissory  notes.  Of  these  defendants  one  only,  G.  C. 
Pace,  was  found  and  summoned  in  Lancaster  county.  The  plaintiflf  in  error 
was  found  and  served  in  Jefferson  county,  in  this  state,  whither  a  summons 
was  sent  for  that  purpose.  In  obedience  to  the  command  of  the  writ  Pejir- 
son  appeared,  and  atrial  was  had,  resulting  in  a  judgment  against  hhn,from 
which  he  duly  appealed  to  the  district  court,  where  a  like  result  was  reached. 

The  only  ground  of  alleged  error,  and  on  which  it  is  now  sought  to  have 
the  judgment  of  the  district  court  reversed,  is  that  the  county  court,  by 
the  service  of  its  summons  in  Jefferson  county,  acquired  no  jurisdiction 
over  the  person  of  the  plaintiff  in  error.    And  this  ground  is  taken  upon  the 
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iissumption,  simply,  that  the  defendant  Pace,  who  alone  was  served  with 
summons  in  Lancaster  county,  although  sued  as  indorser,  was  in  reality 
liable  only  as  guarantor,  and  therefore  improperly  joined  as  a  defendant  in  that 
action.  The  argument  of  counsel  for  plaintiff  in  error  amounts  to  simply 
this:  that  inasmuch  as  Face,  although  nominally  an  indorser  on  the  notes, 
was  really  liable  only  in  the  capacity  of  a  guarantor,  and  therefore,  under  the 
rule  announced  in  the  case  of  Mowery  v.  Mast^  9  Neb.  446,  [S.  G.  4  ^,  W. 
R£P.  469,1  not  liable  to  be  proceeded  against  jointly  with  the  maker  and  in- 
dorsers,  if  he  objected,  the  action  was  not  properly  brought  in  Lancaster 
county,  and  therefore  there  was  no  authority  for  sending  the  summons  to 
Jefferson  county. 

To  all  this  we  answer  that  the  jurisdiction  of  a  court  to  take  cognizance  of 
a  plaintiff's  claim,  or  its  authority  to  issue  process  and  bring  parties  before 
it  to  answer,  does  not  depend  upon  the  contingency  of  their  being  finally  ad- 
judged liable  as  charged.  Pace  was  a  resident  of  Lancaster  county.  He  ap- 
peared to  be  an  indorser  on  the  notes  and  was  charged  as  such.  The  action 
was,  therefore,  properly  brought  against  him  and  the  maker  and  other  in- 
dorsei-s  jointly,  and  the  plaintiff  in  error  properly  served  with  summons  in 
Jeffei-son  county,  without  regard  to  what  the  liability  of  the  several  defend- 
ants *might,  on  final  trial,  be  found  to  be.  The  authority  for  sending  the 
summons  to  Jefferson  county  is  found  in  section  65  of  the  Civil  Code,  which 
provides  that  *•  where  the  action  is  rightly  brought  in  any  county,  according 
to  the  provisions  of  title  4,  a  summons  shall  be  issued  to  auy  county 
against  any  one  or  more  of  the  defendants,  at  the  plaintiff*s  request.''  The 
action  was  "rightly  brought"  in  Lancaster  county,  according  to  section  60, 
tit.  4,  of  the  Code,  which  declares  in  express  terms  that  actions  like  this  one 
'*  must  be  brought  in  the  county  in  which  the  defendant,  or  some  of  the  de- 
fendants, resides  or  may  be  summoned."  But  it  is  wholly  unnecessary  to 
trouble  ourselves  with  what  occurred  in  the  county  court  prior  to  the  entry 
of  judgment  there;  for,  regardless  of  it  all,  it  is  very  clear  that  the  district 
court,  whose  judgment  alone  we  are  dealing  with,  has  jurisdiction  over  Pear- 
son, and  was  given  it  by  his  own  voluntary  act,  that  of  appeal.  By  his  ap- 
peal he  vacated  the  judgment  of  the  county  court  and  brought  the  case  within 
the  jurisdiction  of  the  district  court,  thereby  subjecting  himself  to  such  judg- 
ment, under  the  law,  as  the  facts  of  the  case  warranted.  That  the  facts  war- 
ranted the  judgment  which  the  district  court  gave  is  doubtless  true,  for  the 
reason  that  no  complaint  is  made  on  that  score. 

'  There  is  no  error  in  the  matter  complained  of,  and  the  judgment  will  be 
affirmed. 


Brotherton  V,  Brothertok. 
Filed  March  22, 1883. 

1.  A  rB<toee  appointed  afmply  to  take  testimonj  in  a  case  and  report  It  to  the  court,  has  no  right  to 
decide  npon  the  admlsslbOity  of  the  evidence  ofl'ered. 

2.  A  decree  for  alimony,  making  it  a  Uen  npon  the  defendant's  real  estate,  A«M  so  far  erroneous,  and 
reversed. 

Appeal  from  Hamilton  county. 

J.  8,  Miller,  for  plaintiff.    A,  W.  Agee,  for  defendant. 

Lake,  G.  J.  This  cause  is  before  us  now  on  the  question  of  alimony, 
which  was  reserved  in  our  decision  affirming  the  decree  of  divorce,  and  a 
reference  ordered  to  take  further  evidence  upon  it.  Brotherton  v.  BrotliertoUy 
12  Neb.  75;  [S.  C.  10  N.  W.  Rep.  544.]  A  motion  for  a  rehearing  of  the  c«ase 
upon  the  question  of  divorce  has  also  been  made.  After  a  careful  examiniv- 
tion  of  the  points  urged  upon  our  attention,  we  see  no  reason  for  changing 
our  conclusion  heretofore  announced  upon  this  branch  of  the  case,  and  the 
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motion  is  denied.  Exception  is  taken  to  the  action  of  tlie  referee  who  was 
appointed  to  take  testimonv  upon  certain  questions  relating  to  the  allowance 
of  alimony,  in  ruling  upon  the  admissibility  of  testimony  offered  before  him« 
and  in  receiving  or  rejecting  it,  as  he  thought  proper.  The  petition  taken  by 
appellant's  counsel  is  doubtless  correct  under  such  an  order  of  reference  as 
this  was, — merely  to  take  testimony  and  report  it  to  the  court.  A  referee  has 
no  authority  to  decide  questions  of  this  sort.  His  powers  in  this  respect  are 
unlike  those  of  a  referee  under  the  statute,  appointeti  to  take  testimony  and 
hear  and  determine  a  case  upon  its  merits.  He  is  simply  to  take  down  faith- 
fully  all  of  the  evidence  offered,  noting  in  the  proper  order  such  objections  to 
its  admissibility  as  are  urged,  leaving  the  decisions  of  questions  thus  raised 
to  the  court  if  finally  insisted  upon.  The  powers  of  such  a  referee  as  this  one 
was  are  simply  those  of  an  ofiicer  taking  depositions  under  a  notice,  and  he 
cannot  say  whether  any  particular  items  of  evidence  shall  be  received  or  not. 
But,  notwithstanding  these  unwarrantable  rulings  of  the  referee,  we  find  no 
serious  error  attending  them,  nor  any  retvson  for  a  further  delay  in  order  to 
obtain  the  excluded  testimony,  inasmuch  as  It  could  not  aid  us  in  the  matter, 
in  hand. 

From  the  additional  light  thrown  upon  the  question  of  alimony  by  the  tes- 
timony now  before  us,  we  are  fully  confirmed  in  the  belief  which  prompted 
the  reference  to  obtain  it,  that  the  alimony  allowed  by  the  district  judge  is 
**  excessive,  and  greater  than  the  defendant  is  able  to  pay."  That  portion  of 
the  decree,  too,  respecting  alimony,  which  made  it  a  lien  upon  the  real  estate 
of  the  defendant,  is  erroneous.  Swansen  v.  Swansen,  12  Xeb.  210;  [S.  C.  10  X. 
W.  Hep.  713.)  Our  conclusion  is,  therefore,  that  the  allowance  of  alimony 
must  be  reduced  to  the  sum  of  S75  per  annum  from  the  date  of  the  decree, 
viz.,  February  3,  1881,  payable  as  follows:  One  hundred  dollars  on  the  first 
day  of  June.  1888;  SlOO  on  the  firat  day  of  October,  1883;  and  $37.50  on  the 
first  days  of  April  and  October  anntially  thereafter,  and  costs. 

That  portion  of  the  decree  of  the  <Ustrict  court  relatins^  to  alimony  is  re- 
versed, and  the  cause  is  remanded,  with  directiojis  to  enter  one  conforming  to 
this  opinion. 


Hallbr  v.  Blaoo. 
Filed  March  22,  1883. 

1.  The  Code,  ( £97,  does  not  reqnire  the  court  to  separate  its  findings  of  fact«  lint  merel?  "  the  eon- 
cinsions  of  racts  found  tseparately  from  the  conclusions  of  law." 

2.  A  party  who  has  never  been  In  possession  of  land  cannot  maintain  au  action  against  the  owner 
of  the  fee  for  an  alleged  forcible  entry  and  detention. 

Error  from  Washington  county. 

L,  \V.  Osbom  and  Ballard  &  Walton^  for  plaintiff.  E,  Estahrook,  for  de- 
fendant. 

Lake,  C.  J.  This  is  a  petition  in  error  from  Washington  county.  The 
original  action  was  brought  by  the  plaintiff  in  error  in  the  county  court  for 
the  forcible  entry  and  detention  of  a  quarter  section  of  land,  where  tlue  defend- 
ant had  judgment  in  his  favor,  which,  on  proceedings  in  error  to  the  district 
court  was  affirmed.  This  judgment  of  affirmance  is  now  here  for  review. 
The  errors  assigned  Jire,  practically,  three:  First,  the  refusal  of  the  court  "  to 
make  separate  findings  as  required  by  law ;"  second,  that  the  finding  of  the 
county  judge  was  against  the  evidence;  third,  the  exclusion  of  certain  tax  re- 
ceipts offered  in  evidence.  As  to  the  first  error  complained  of,  the  record  only 
shows  that  *'  the  plaintiff  requested  the  court  to  make  separate  findings  of 
fact,  which  the  court  refused  to  do."  There  was  no  error  in  this  refusal.  The 
statutory  provision  by  which  this  demand  upon  the  court  is  supposed  to  have 
been  justified  does  not  entiue  a  party  to  *"  separate  findings  of  fact,  but  simply 
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to  a  statement  in  writing  of  the  conclusions  of  fact  found  separately  fFom 
tlie  conclusions  of  law."  Section  297,  Civil  Code.  The  request,  therefore,  was 
uot  within  the  contemplation  of  the  statute.  Besides,  there  W2i8  but  a  single 
conclusion  of  fact  to  be  passed  upoji,  and  that  was  simply  whether  the  evi- 
dence showed  the  complaint  to  be  true.  The  court  did  find  expressly  *'  that 
the  complaint  **  was  •»  not  true/'  which  gives  ample  opportunity  for  review 
upon  the  question  of  the  finding  l)eing  supported  by  the  evidence. 

The  second  assignment  made  cannot  be  upheld.  The  evidence  wjis  clearly 
insutlicient  to  sustain  the  complaint.  The  charge  was  that  **  131aco  did,  on  the 
first  day  of  December,  1876,  unhiwfully  and  forcibly  enter  upon  the  said 
premises,  and  has  unlawfully  and  forcibly  detained  the  same  '*  from  the  plain- 
tiff. The  evidence  offered  by  the  plaintiff  was  to  the  effect  merely  that  he 
claimed  the  land  under  a  tax  deed,  which,  by  this  court,  had  been  pronounced 
invalid,— ^aZ/er  v.  Blaco,  10  Neb.  36;  [S.  C.  4  N.  W.  Rep.  362;]— that  Haller 
him»elf  hiul  never,  in  person,  been  upon  the  lands,  but  had  executed  a  le^ise 
of  it  to  one  Mortensen,  who,  at  his  instance,  in  the. fall  of  1876,  had  erected  a 
smiill  house  and  stable  thereon,  with  the  intention  of  living  there;  that  even 
when  Mortensen  went  on  the  land,  under  this  le^ise,  the  defendant  Blaco  was 
in  actual  possession,  engaged  in  plowing,  and  had,  during  that  year,  raised 
and  harvested  a  crop  of  wheat  tliereon ;  that  soon  after  Mortensen  had  com- 
pleted the  house,  Blaco  moved  into  and  had  held  possession  of  it  ever  since; 
that  the  plaintiff  leased  the  land  to  Mortensen,  and  had  him  erect  the  house, 
with  full  knowledge  of  Blaco's  possession  and  cultivation,  and  with  the  view 
of  thus  getting  to  himself  an  advei-se  possession;  that  soon  after  Blaco  went 
into  the  house  Mortenson  surrendered  his  lease,  and  abandoned  all  claim  to 
the  land. 

It  is  clear  that,  even  upon  the  plaintiff's  showing  alone,  of  which  we  have 
given  the  substance,  the  action  was  not  sustained;  but,  on  the  contrary,  if 
Mortensen  liad  moved  into  the  house,  and  remained  there  forcibly  and  against 
tlie  will  of  Blaco,  he  would  have  been  liable  in  an  action  at  the  suit  of  the  lat- 
ter. The  attitude  of  the  parties  towards  each  other  was  simply  this:  Blaco  is 
in  peaceable  porfsess ion  of  the  land  from  early  in  the  year  1876,  and  engaged 
in  its  cultivation.  Ilaller  is  without  title,  and  was  never  in  possession,  un- 
less constructively  for  a  short  time  in  the  fall  of  that  year,  while  his  lessee, 
Mortensen,  was  building  the  house  and  stable;  his  only  interest  in  the  land, 
if  he  had  any  at  all,  behig  only  that  given  by  the  statute  to  the  holder  of  a  tax 
title  which  hiis  failed.  Occupying  this  relation  to  each  other  and  to  the  land, 
it  seems  clear  that  a  forcible  2ntry  by  Blaco,  as  against  Ilaller,  was  not  only 
not  shown,  but  was  absolutely  impossible.  And  the  correctness  of  this  con- 
clusion is  made  doubly  certain  by  the  evidence  on  the  part  of  Blaco  that  he 
w:is  not  only  in  the  peaceable  possession  of  the  land,  but  was  the  absolute 
owner  of  the  fee.  A  party  who'has  never  been  in  possession  of  land,  cannot 
maintain  an  at^tion  figainst  the  owner  of  the  fee  for  an  alleged  forcible  entry 
and  detention.  If  he  have  any  interest  in  the  land,  he  must  seek  it  in  another 
form  of  action. 

As  to  the  third  assignment,  we  have  only  to  say  that  the  record  fails  to 
show  that  the  t<ix  receipts  were  excluded;  indeed,  it  shows  just  the  reverse  of 
this.  But  they  ought  to  have  been  excluded,  for  the  reason  that  they  were 
incompetent  evidence  in  that  action.  Finding  no  error  in  the  record,  the 
judgment  is  alBrmed. 
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Batmond  9.  Strine. 
Filed  March  22,  1883. 

A  defendant,  having  entered  an  appearance  to  the  action  by  flliiiK  a  motion  for  aecnrity  f( 
not  appearing  oil  the  day  of  trial,  la  not  entitled  aa  of  right,  under  section  1001  of  the  Code, 
indgment  ngainst  him  set  aside. 

Taking  an  order  for  leave  to  plead  in  the  district  court,  after  an  erroneous  reversal  of  tfa 
t  of  a  Justice  of  the  peace,  the  order  afterwards  being  vacated,  is  not  a  waiver  of  the  er 
it  estop  a  party  from  prosecuting  error  to  this  court  on  the  Judgment  of  reversal. 

ilrror  from  Otoe  county. 

Vatson  cfe  Wodehouse,  for  plaintiff.  C,  W,  Seymour,  for  defendant. 
-lAKE,  C.  J.  The  fficts  of  this  case  bring  it  clearly  within  the  pri 
i  in  StHne  v.  Kingsbaker,  12  Neb.  423 ;  [S.  C.  10  N.  W.  Kep.  534.  ]  The  n 
security  for  costs  was  an  appearance  to  the  action;  and  followini?  t1 
on  in  that  case,  that  where  there  is  such  appeitrance  by  thedefendan 
entitled  as  of  right,  under  section  1001  of  the  Code,  to  have  the  judj 
linst  him  set  aside,  the  judgment  of  the  district  court  must  be  rev 
I  that  of  the  justice  of  the  peitce  reinstated  and  affirmed, 
t  is  urged  on  behalf  of  the  defendant  in  error  that,  because  the  plai 
er  the  reversal  of  the  justice's  judgment  in  the  district  court,  took  lej 
a  petition,  (which,  however,  was  afterwards  vacated  by  order  of  the  c 
y  thereby  waived  the  error  committed  against  them,  and  are  est 
m  proceeding  in  this  court  to  question  the  correctness  of  the  judgim 
ersal.  Such  possibly  might  have  been  the  effect  of  taking  the  ord 
ve  to  plead,  if  it  had  not  afterwards  been  vacated.  This,  however, 
i  decide.  But,  whatever  the  effect  would  have  been  had  the  order  rem 
must  hold  that,  being  set  aside,  the  plaintiffs  had  the  same  right  tc 
ite  error  to  this  court  as  if  it  had  not  been  made.  It  was  not  a  wai 
I  error  in  judgment  of  reversal. 


AuLTMAN  V,  Patterson. 
Filed  March  22,  1883. 

ren  In  equity  cases  this  court  will  not  disturb  a  finding  of  fact  unless  it  it  found  to  be 
inst  the  weight  of  evidence. 

Appeal  from  Butler  county. 

J.  /.  JEmnSj  for  plaintiff.  Sibhett  c&  Fiillei\  for  defendant. 
LiAKE,  C.  J.  We  see  no  reasonable  excuse  for  bringing  this  case  her 
m  ordinary  action  for  the  foreclosure  of  a  mortgage,  wherein  the  d( 
de  by  the  answer  is  simply  that  an  additional  credit  of  $50  should 
red  on  one  of  the  notes,  and  that  the  mortgage  itself,  which  was  i 
en  to  secure  one  note  only,  for  $494.60,  had  been  so  wrongfully  ch 
to  purport  to  secure  three  notes  amounting  in  the  aggregate  to  the  s 
417.60.  The  evidence  submitted  on  the  issue  joined  on  this  answe 
jrwhelmingly  against  the  defendant's  claims,  and  fully  justified  the  fl 
leed,  so  satisfactory  is  it  that  no  room  is  left  for  doubt  that  the  in  or 
sued  on,  is  in  all  respects  the  same  as  when  executed  by  the  defenda 
t  should  be  borne  in  mind  that  even  in  equity  cases  this  court  w; 
turb  a  finding  of  fact  unless  it  is  found  to  be  clearly  against  the  evi 
which  it  is  based.  Courtney  v.  Price,  12  Neb.  189;  [S.  C.  10  N.  W 
$;]  Jennings  v.  Simpson,  Id.  558;  [S.  C.  11  N.  W.  Rep.  880.] 
Dhe  judgment  of  the  district  court  is  affirmed. 
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Ingalls  V,  Noble. 
rUed  March  22, 1883. 

1.  Ordlnnrfly,  the  decision  of  motions  to  contlnoe  causes  is  left  to  the  discration  of  the  pnrtlcnlar 
«oart  to  which  ttiey  Hre  Addressed.  It  Is  only  where  snch  discretion  has  evidently  been  exercised  nn- 
wlsely,  or  abosed,  to  the  prejadlce  of  a  party,  that  a  reylewing  court  will  interfen. 

2.  The  statement  of  facts  In  an  affldaTit  for  a  contlnaance  should  be  specific  of  acts  done  or  of  ez- 
cnses  for  not  doing  them,  and  given  with  such  particalarlty  that  an  Indictment  for  perjury  would  lie 
In  ease  of  its  being  false. 

£rror  from  Hamilton  county. 

A,  J.  Riitenhouse,  for  plaintifC    /.  H,  Smithy  for  defendant. 

Laks,  0.  J.  But  two  errors  are  complained  of:  Firsts  that  the  motion  for 
a  continuance  was  improperly  denied ;  and,  second^  that  the  verdict  was  not 
supported  by  the  evidence. 

Ordinarily  the  decision  of  motions  of  this  sort  la  left  to  the  discretion  of 
tbe  particular  court  to  which  they  are  addressed.  It  is  only  where  such  dis- 
cretion has  evidently  been  exercised  unwisely,  or  abused,  to  the  prejudice  of 
a  party,  that  a  reviewing  court  will  interfere.  Billings  v.  McCoy  Bros.  5 
Neb.  187 ;  Johnson  v.  Dinsmore,  11  Neb.  391 ;  [S.  C.  9  N.  W.  Rep.  558.]  In  this 
<»se  we  see  no  abuse  of  discretion,  but  the  motion  was  decided  rigiilly. 

The  action  was  commenced  in  June,  1881.  The  answer  was  filed  on  the 
fourteenth  of  Julyj  by  which  issue  was  joined.  The  motion  for  a  continuance 
was  nofc  made  until  December  20th,  just  as  the  case  was  called  for  trial.  The 
continuance  was  sought  to  obtain  the  testimony  of  Samuel  Tull,  who  had  but 
recently  been  a  partner  of  the  plaintiff  in  error.  The  substance  of  the  affida- 
vit in  support  of  the  motion  is  that  when  the  action,  which  was  an  ordinary 
one  for  the  price  of  labor,  was  commenced,  Tull  resided  in  Kansas,  but  be- 
fore issue  was  joined  had  removed  to  some  place  in  Colorado,  unknown  to  the 
affiant. 

In  regard  to  the  efforts  put  forth  to  ascertain  TuU's  whereabouts,  and  get 
his  testimony, all  that  is  shown  is  this:  that  ^*  affiant  has  made  diligent  inquiry 
to  ascertain  the  place  to  which  he  has  removed,  by  asking  peraons  who  were 
supposed  to  know,  and  by  writing  to  witness  at  points  where  it  was  sup- 
posed he  had  gone."  As  evidence  of  diligence  this  statement  of  what  had 
been  done  to  obtain  the  desired  testimony  is  sadly  deficient.  He  says  he 
**  made  diligent  inquiry;"  but  when  and  of  whom  did  he  inquire?  He  "  wrote 
to  witness  at  points  where  it  was  supposed  he  had  gone."  To  what  **  points  " 
or  places  did  he  address  his  letters?  Who  "supposed  he  had  gone"  there? 
And  were  the  letters  returned  to  him?  The  question  of  diligence  is  for  the 
court  to  determine  from  the  sworn  statement  of  what  has  been  done.  And  this 
statement  should  be  specific  of  acts  done,  or  of  excuses  for  not  doing  them, 
and  given  with  such  particularity  that  an  indictment  for  perjury  would  lie 
in  case  of  its  being  false.  This  affiant  says  he  ^*  made  diligent  inquiry." 
That,  however,  is  merely  his  own  opinion  of  what  he  did,  with  no  f^ct  given 
to  support  it.  If  just  what  he  bases  this  opinion  upon  were  given,  possibly 
the  court  might  differ  with  him.  The  court  could  not  act  upon  his  belief  of 
tbe  effect  of  what  he  did.    The  motion  was  properly  overruled. 

Of  the  verdict  there  was  but  a  word  to  say.  In  the  evidence  there  was  but 
little  conflict.  It  not  only  strongly  supports  the  finding  of  the  jury,  but  im- 
presses us  with  the  conviction  that  we  should  have  found  substantially  as  the 
jury  did,  if  it  had  been  submitted  to  us  to  pass  upon. 
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Walker  v.  Lutz. 
Filed  March  22, 1883. 

1.  Affidavits  uMd  in  the  distiict  conrt  will  not  be  considered  In  this  coort  In  error  proceedli 
less  made  pari  of  the  record,  which  can  ordinarily  be  doue  only  by  means  of  a  bill  of  exceptio 

2.  A  sheritTs  return  to  a  summons,  that  he  served  it  by  leavinc  a  copy  at  the  defendanVs  osai 
of  residence,  is  not  conclaslve  as  to  the  fact  of  residence,  bni  the  defendant  may  show  that  th 
where  the  copy  was  left  was  not,  at  the  time,  his  residence,  on  a  motion  to  quash  the  service. 

Error  from  York  county. 

W.  P,  Conner,  for  plaintiff,     C  B,  France^  for  defendant. 

Lake,  C.  J.  There  is  but  a  single  question  here  presented  for  our  dec 
and  that  is  whether,  in  setting  aside  the  service  of  summons,  the  di 
jud^e  ruled  correctly. 

The  record  brought  here  is  in  a  very  incomplete  state,  aud  not  in  a  c 
tion  to  enable  us  to  know,  with  any  reasonable  certainty,  just  what  evii 
tlie  judge  had  before  him  and  acted  upon  in  making  the  order  coiuplain* 
AVe  know  that  he  had  the  motion  of  tlie  defendant  suggesting  the  wd 
jurisdiction,  together  with  certain  affidavits  attached  to  and  msule  a  p: 
it.  Tliese  affidavits  so  attached  as  exhibits  may,  perliaps,  be  properly  reg 
as  a  part  of  the  record  without  the  aid  of  a  formal  bill  of  exceptions, 
not  so  of  a  large  number  of  affidavits  filed  on  behalf  of  the  plaintiff  in 
port  of  the  sheriflTs  service.  They  fall  clearly  within  the  rule  freqn 
announced  by  this  court,  that  affidavits  used  in  the  district  court  will  ii 
considered  by  this  court,  in  error  proceedings,  unless  made  a  part  of  th 
ord.  And  this  can  ordinarily  be  done  only  by  means  of  a  bill  of  excep: 
Hay  V.  Mason,  6  Xeb.  101 ;  Credit  Fonnier  of  America  v.  Rogers,  8  Xel 
Aultman  v.  Hoive,  10  Neb.  8 ;  ( S.  C.  4  N.  W.  Rep.  357  ;1  OUoer  v.  Sheefey,  1 1 
521 ;  [S.  C.  9  N.  W.  Rep.  689.J 

The  record  does  show  that,  upon  the  entry  of  the  order  quashing  the 
ice,  40  days  were  given  within  which  to  prepare  a  bill  of  excep 
which,  however,  does  not  appear  to  have  been  done.  It  follows  from 
(jondition  of  the  record  that  we  must  presume  the  district  judge  ruU^ 
rectly  upon  the  facts  before  him,  and  all  that  is  left  to  us  to  decide  is  si 
whether  the  sheriff's  return  to  the  summons,  as  to  the  fact  of  the  defenJ 
residence,  must  be  taken  as  conclusive  or  not. 

The  rule  of  the  common  law,  by  which  such  returns  were  held  to  be 
elusive  as  between  the  parties  to  tlie  action,  has  been  much  moiliHed  by  i 
of  the  courts  of  this  country,  especially  as  to  those  jurisdictional  fact 
supposed  to  be  within  the  officer's  own  knowledge,  but  which  he  nnu 
upon — facts  which  not  unfrequently  he  must  ascertain  upon  incjuiry 
other  persons,  and  about  which  he  is  quite  liable  to  be  misinformed  ent 
To  this  class  of  facts  belongs  that  of  the  **  usual  place  of  residence"  of 
fendant,  the  only  place  where,  by  leaving  a  copy,  not  with  the  deftnda 
person,  the  service  of  a  summons  can  be  effectuated. 

Now  is  the  first  time  that  this  court  has  been  called  upon  to  decide  th< 
cise.  question  here  presented,  although  one  substantially  like  it,  in  prin 
Wiis  considered  in  the  case  of  Porter  v.  Chicago  rf-  iV.  W.  Hy,  Co,  1  Xe 
The  question  in  that  case  arose  in  the  district  court  for  Douglas  county 
concerned  the  service  of  a  summons  on  the  railway  company.  It  was  tii 
cided  by  the  writer  of  this  opinion,  who  was  then  presiding  in  that  coun 
although  the  service  was  sustained,  yet  the  principle  was  applied  that, 
the  matter  then  in  dispute,  the  sheriff's  return  was  not  conclusive,  but, 
motion  to  quash,  might  be  shown  to  be  untrue.  In  that  c:use  the  ret'.i 
the  sheriff,  conforming  to  the  requirement  of  the  statute,  showed  servi( 
leaving  a  certified  copy  of  the  summons  with  "W.  B.  Strong,  the  general 
aging  agent  of  the  defendant,  at  their  usual  place  of  doing  business  i; 
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county  of  Douglas,  state  of  Nebraska."  A  motion  was  made  and  entertained 
to  quash  the  service  on  the  ground  that  Strong  was  not  such  managing  agent 
as  tiie  sheriff  had  taken  him  to  be,  and  in  his  return  had  certified  that  he  was. 
x\nd  this  court,  in  alKrniing  and  reviewing  the  ruling  of  the  district  court 
upon  the  showing  made,  did  not  question  the  light  of  the  company  to  have 
the  service  set  aside  if  the  evidence  had  but  shown  that  Strong  was  not  in 
truth  its  managing  agent  in  this  state ; — in  other  words,  that  the  return  in 
that  particular  was  false. 

This  precise  question  was  considered  by  the  supreme  court  of  Kansas  in 
the  case  of  Bo7id  v.  Wilson,  8  Kan.  228,  under  a  statute  similar  to  ours,  and 
the  conclusion  reached  that  "  where  the  return  of  the  sheriff  is  that  a  copy  of 
the  summons  was  left  at  the  residence  of  the  defendant,  the  court  may  hear 
and  determine  whether  the  place  where  the  copy  is  left  was,  at  the  time,  the 
residence  o^the  defendant."  And  this  principle  is  sustained  by  the  courts  of 
several  other  of  our  sister  states. 

While  we  are  of  opinion  that  the  return  was  not  conclusive  upon  the  ques- 
tion of  tlie  defendant's  residence,  for  the  reason  that  the  record  docs  not  show 
that  the  court  below  ruled  erroneously  upon  the  facts  before  him,  the  judg- 
ment must  be  affirmed. 


Ward  v.  Beals. 
Filed  March  22, 1883. 

1.  Cm 9e  exA mined,  and  the  finding  of  the  ooart  held  to  be  In'acoordftnee  with  the  evidence. 

2.  The  ordinury  rule  governing  the  aothority  of  attorneys  In  the  collection  of  debts,  where  no  special 
lUrectlon  is  given,  held  inapplicable. 

3.  Letter-preas  copies  of  letters  are  bat  secondary  evidence,  and  are  not  admissible  ngalnst  objec- 
tion, withont  first  showing  the  loss  of  the  originals,  or  glYiug  notice  to  prodace  them. 

Error  from  Lancaster  county. 

Burr  &  MarshalU  for  plaintiff.  J.  H,  Foxtoorthy,  W,  J.  Lamb^  and  Mason 
dr  Whedon^  for  defendant. 

Lake,  C.  J.  On  a  careful  examination  of  this  record  we  are  entirely  sat- 
isfied with  the  result  reached  in  the  district  court.  It  is  perfectly  clear  to  our 
minds  that  the  mortgage  debt  was  paid,  the  note  canceled  and  returned  to 
the  maker,  and  the  mortgage  handed  over  by  Robinson  to  the  purchaser  of 
the  lots  with  the  promise  that  it  should  be  released.  And  in  making  tlie  ar- 
rangements which  he  did  with  Beals  to  raise  the  money  by  taking  to  hiuiself 
a  conveyance  of  the  lots,  and  disposing  of  them  as  he  did,  there  is  not  a  par- 
ticle of  doubt  that  Robinson  was  fully  authorized  by  Joseph  AYard,  the  late 
husband  and  duly-authorized  agent  ot  the  plaintiff.  Although  executed  nom- 
inally to  the  plaintiff,  the  note  and  mortgage  in  question  were  given  by  Beals 
for  a  debt  due  to  said  Joseph  Ward  for  building  a  house  for  him  in  Lincoln. 
The  security,  doubtless,  belonged  in  reality  to  Joseph  Ward,  for  it  seems  he 
never  hand^  it  over  to  his  wife,  who  testified  that  she  had  never  seen  either 
the  note  or  mortgage,  nor  even  knew  "  they  existed  "  until  informed  by  one 
of  her  attorneys  in  this  suit,  nearly  eight  yeai-s  after  the  note  had  been  paid 
off  and  returned  to  Mr.  Beals,  the  maker.  The  evidence  shows  that  Joseph 
Ward  not  only  held  and  controlled  this  mortgage,  but  also  that  he  placed  it  in 
the  hands  of  Seth  Robinson,  then  an  attorney  practicing  at  the  Lincoln  bar, 
for  collection,  or  rather  to  realize  the  money  due  upon  it. 

That  Joseph  Ward  was  authorized  to  deal  with  the  mortgage  as  he  saw  fit,  is 
conceded.  Mrs.  Ward  herself  testified  that  her  husband  "  was  authorized  to  do 
any  business  "  she  had  to  do.  If  she  **  had  any  business  in  Lincoln,  Mr.  Ward 
wouhl  be  the  person  to  do  it  for  me.  If  I  had  any  money  to  receive  in  Lin- 
coln, he  would  be  the  person  to  receive  it  for  me.  Anything  he  did  or  prom- 
V.15— 23  (no.  vi) 
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ised  to  do  in  my  name  was  quite  right.  *  *  *  If  my  husband  was  paid 
the  amount  of  this  mortgage  and  note,  it  would  be  all  right."  This  mortgage 
was  given  in  March,  1871,  to  secure  a  note  for  8464.69,  due  in  one  year,  with 
12  per  cent,  interest.  Very  soon  after  the  note  matured  it  is  shown  to  have 
been  in  the  hands  of  Mr.  Robinson,  Mr.  Ward's  attorney,  for  collection.  It 
is  shown,  too,  by  the  letters  of  Ward  to  Robinson,  that  a  speedy  collection  or 
reiilization  of  the  money  by  a  sale  of  the  security  was  desired.  Ward  evi- 
dently was  greatly  in  need  of  money,  judging  from  the  tone  of  his  lettere 
about  this  time.  Referring  to  the  claims  in  Robinson's  hands,  in  a  letter 
under  date  of  July  18,  1872,  Ward  says  to  his  attorney:  ♦*  Yours  of  the  12th 
on  hand.  I  am  very  much  in  want  of  funds,  and  you  must  sell.  I  presume 
your  meaning  is  to  have  interest  to  or  near  the  time  of  sale.  At  all  events,  d(» 
for  me  the  best  in  your  power."  Referring  particularly  to  the  Reals  mortgage, 
he  says:  **  I  think,  however,  that  Mr.  Reals  is  acting  anything  but  as  a  gen- 
tleman. I  did  not  expect  such  treatment  from  him.  When  I  built  his  house  it 
was  quite  contrary  to  my  wish,  and  had  to  deprive  my  family  of  needful  con- 
veniences in  order  to  meet  payments  for  his  house.  Remit  me  the  amount 
as  early  as  possible." 

Again,  under  date  of  August  1st  of  the  same  year,  in  a  letter  to  Robinson, 
Ward  says:  "  It  is  two  weeks  since  I  wrote  to  you  in  reply  to  yours  of  July 
12th.  In  my  letter  I  told  you  to  sell  the  mortgage  and  judgment.  I  certainly 
expected  the  money  ere  this.  From  the  contents  of  your  letter,  that  the  money 
was  on  hand  and  would  wait  10  days,  I  took  it  for  granted  that  there  would 
be  no  more  delay,  and  therefore  made  distinct  arrangements  for  using  the 
money.  On  Saturday  evening  I  sent  you  a  telegram  asking  when  you  would 
send  the  money  for  the  sale  of  mortgages  ?  This  is  the  fiftli  day,  and  yet  no 
reply  either  by  telegram  or  letter.  Now,  friend  Robinson,  I  want  to  hear  from 
you.  If  you  have  sold,  I  want  you  to  send  me  the  money  at  your  very  earlie^it 
opportunity,  if  not  already  sent." 

And  again,  under  date  of  September  11, 1872,  Ward  writes  to  Robinson: 
"  Your  letter  of  August  8th  states  that  in  10  days  the  cash  will  be  paid  for 
the  Butler  and  Reals  sale,  and  that  I  may  count  on  it  In  20  days,  and  make 
my  arrangements  accordingly.  *  *  *  J  did  expect  the  balance  this  raorn- 
ing.  If  not  sent,  please  write  me  on  receipt.  *  *  ♦  i  have  made  ar- 
rangements as  you  have  instructed  me,  and  hope  I  may  not  be  disappointed." 

From  these  letters  it  is  seen  that  Ward  had  been  assured  by  Robinson  that 
the  Reals  and  Butler  claims  had  be^  so  disposed  of  that  he  could  rely  upon 
having  the  money  **  in  20  days"  from  the  eighth  of  August,  1872.  On  the 
fourteenth  of  September,  1872,  Ward  again  writes  to  Robinson,  acknowledg- 
ing the  receipt  of  a  draft  from  him  for  ^995.85,  less  exchange."  In  this  letter 
no  allusion  is  made  to  the  Reals  matter,  but  only  to  "  the  McElheny  mort- 
gage," tlien  in  the  hands  of  his  attorney,  and  some  notes  which  had,  it  seems, 
been  taken  on  a  sale  of  some  of  the  claims,  some  of  which  he  supposed  were 
then  "  due,  and  the  balance  in  November." 

.V  very  forcible  and  valuable  coincidence — Ward  and  Robinson,  the  chief  act- 
ors in  this  business,  both  being  dead — is  found  between  the  letter  of  Robin- 
son to  Ward,  written  on  the  eighth  of  August,  and  the  one  to  Reals  of  tlie 
same  date.  In  the  one  to  Ward  he  informs  him  of  the  sale  of  the  mortgage, 
and  that  he  could  "  count  on"  getting  the  money  in  20  days;  and  in  that  to 
Reals  he  says:  "Pay  Ward's  note  and  mortgage  to  none  but  me.  I  am  the 
holder  and  owner  in  trust  for  other  parties."  Evidently  the  parties  referred  to 
were  the  ones  to  whom  he  had  negotiated  the  security,  and  from  whom  he 
was  to  obtain  the  money  which  he  told  Ward  he  could  **  count  on"  having 
*'  in  20  days." 

Thus,  from  Ward's  letters  alone,  we  gather  abundant  evidence  that  Robin- 
son, in  making  the  negotiations  which  resulted  in  the  cancellation  and  sux- 
euder  of  the  note  to  Beals,  and  his  promise  to  Hartly  that  the  mortgage 
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should  be  released  of  record,  did  not  go  beyond  the  scope  of  his  authority.  Our 
minds  are  perfectly  satisfied  on  this  point,  without  reference  to  any  of  the 
copies  of  letters  from  Robinson  to  Ward,  which  it  is  claimed  were  erroneously 
admitted  in  evidence. 

This  disposes  of  the  claim  that  *^  the  findings  and  judgment  of  the  court  are 
not  sustained  by  the  evidence,"  for  it' is  not  questioned  that  Robinson  did  can- 
cel and  surrender  the  note,  and  agreed  that  the  mortgage  should  be  released. 
The  ordinary  rule  governing  the  authority  of  attorneys  in  the  collection  of 
debts,  where  no  special  direction  is  given  as  to  the  mode,  evidently  is  inappli- 
cable here.  Considerable  time  was  devoted  in  argument  to  the  question  of 
whether  Ward  ever  actually  received  from  Robinson  on  this  claim.  As  we 
view  the  case,  it  is  wholly  immaterial  whether  he  did  or  not.  Ilis  attorney 
was  authorized  either  to  collect  the  amount  from  Beals,  or  to  raise  the  money 
by  a  sale  of  the  security.  And  that  Robinson  accounted  for  the  proceeds  is 
to  our  mind  made  clear  by  the  fact  that  AVard,  although  writing  to  Robinson 
frequently,  and  being  himself  frequently  in  Lincoln,  even  as  late  iis  January, 
1879,  never,  after  his  letter  to  Robinson  of  September  11, 1872,  before  referred 
to,  made  any  allusion  whatever  to  the  Reals  claim.  In  view  of  Ward's  urgent 
appeals  for  money  in  this  and  his  preceding  letters,  in  which  he  referred  par- 
ticularly to  the  Reals  mortgage,  this  silence  respecting  it  can  be  accounted  for 
upon  no  reasonable  hypothesis  than  that  of  his  having  realized  upon  it  to  his 
full  satisfaction. 

The  letter-press  copies  of  what  purport  to  be  letters  written  by  Robinson 
to  Ward  ought  to  have  been  excluded.  They  were,  as  we  held  in  Delaney  v. 
Erickson,  10  Neb.  492,  [S.  C.  6  N.  W.  Rep.  600,]  but  secondary  evidence,  and 
could  not  be  resorted  to  against  objection  without  first  showing  the  loss  of  tiie 
originals,  or  giving  notice  to  produce  them,  neither  of  which  steps  was  taken. 
However,  we  do  not  think  the  judgment  should  be  reversed  for  this  error. 
T!ie  only  fact  which  the  defendants  relied  on,  not  fully  established  without 
their  aid,  is  that  of  the  actual  payment  of  the  money  realized  from  this  claim 
to  Ward.  In  the  one  of  September  10th,  inclosing  the  draft  for  the  S995.85  be- 
fore referred  to,'  Robinson  says  to  Ward:  "This  makes  us  square,  the  McEl- 
iiinney  mortgage  still  in  my  hands;  but  I  think  I  shall  sell  soon  to  eastern 
friends,  as  I  did  the  others."  But,  as  we  have  said,  this  fact  is  not  indispen- 
sable to  the  defense,  which  we  think  is  fully  made  out  by  simply  showing  that 
Kobinson  was  authorized  to  raise  the  money  by  a  sale  or  negotiation  of  the 
security,  and  that  he  did  so. 

On  the  whole  we  discover  no  error  calling  for  a  reversal  of  the  judgment, 
and  it  must  be  afiirmed. 


CoMSTOOK  V,  State  of  Niebraska.  • 

Filed  March  22,  1883. 

1.  Where  an  nffidaylt  for  a  continuance  of  a  caose  is  based  apon  information  derived  f^om  others, 
it  should  give  their  names  and  whereabouts,  and  also  sufficient  reason  for  not  procuring  their  own 
affltiavits  to  the  facts  communicated,  which  should  be  done  if  possible. 

2.  A  child  may  be  a  competent  witness  to  testify  to  the  fact  of  his  parentage. 

^.  To  establish  the  crime  of  r.ipe,  evidence  of  emission  is  not  necessary;  emission  is  presumed  from 
Xh*".  fsct  of  penetration. 

4.  Where  the  instructions  given  to  the  Jury  are  as  favorable  for  the  prisoner  as  those  requested,  a 
refusal  is  not  error. 

5.  On  the  trial  of  an  indictment  for  rape,  the  refasal  to  instruct  the  Jury  that  the  failure  of  the  pros. 
«riition  to  call  expert  testimony  to  the  fact  of  penetration  weakens  other  competent  evidence  on  that 
point,  there  being  nothing  to  show  that  such  testimony  was  available,  and  in  fairness  ought  to  have 
Xjftun  prodoce<i,i8  not  error. 

C.  The  fact  that  a  prisoner  does  not  testify  in  his  own  behalf  will  not  operate  to  his  disadvantage; 
»"it  if  he  testify  and  fsil  to  controvert  in  any  w  ly  what  has  been  said  by  witnesses  against  him  con- 
<*TDing  a  fact  within  his  own  personal  knowledge,  it  will  be  taken  as  an  admission  that  their  testi- 
mony is  trne. 
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Error  from  York  county.  . 

9,  B,  France,  Sedgwick  <&  Powers^  and  0.  P.  Mason,  for  plaintifif.  The 
Attorney  General,  for  defendant. 

Lake,  C.  J.  A  large  number  of  errors  are  assigned,  but  we  will  consider 
only  those  which  are  referred  to  by  counsel  for  the  prisoner  in  tlieir  brief. 

The  first  of  these  is  the  refusal  of  the  court  to  grant  a  continuance  on  ac- 
count of  absent  witnesses.  There  was  no  error  in  the  ruling  of  the  court  on 
this  question.  The  affidavit  on  which  the  motion  to  continue  was  bjisetl  was 
clearly  insufficient,  according  to  the  uiost  approved  rule  of  criminal  pnictice 
in  such  cases.  The  affidavit  was  that  of  the  prisoner  himself.  All  but  two 
of  the  witnesses  desired  were  non-residents  of  the  state,  and  their  where- 
abouts unknown  to  affiant,  except  that  he  had  been  recently  "  informed,"  but 
by  whom  he  does  not  say,  that  they  were  somewhere  in  the  states  of  Illinois 
and  Michigan.  The  two  witnesses  in  this  state  resided,  as  affiant  "  learneti," 
about  a  week  before,  in  Harlan  county,  but  from  whom  he  learned  this,  or 
whether  the  information  was  credible,  does  not  appear. 

Where  an  affidavit  for  a  continuance  is  based  upon  information  derived 
from  others,  it  should  give  their  names  and  whereabouts,  and  also  sufficient 
reason  for  not  procuring  their  own  affidavits  to  the  facts  communicatwi, 
whicli^ should  be  done  if  possible.  Being  at  best  but  hairsay  testimony,  the 
greatest  particularity  is  due  to  the  court,  and  must  be  observed.  The  motion 
for  a  continuance  was  properly  overruled.     Williams  v.  State,  6  Neb.  334. 

The  next  objection  is  to  the  ruling  of  the  court  on  the  admission  of  evi- 
*  dence.  The  prosecuting  witness  was  asked  what  relation  she  bore  to  the 
prisoner,  and  answered  that  she  was  his  daughter.  It  is  claimed  that  tliirf 
was  incompetent  testimony,  for  the  reason  that  the  fact  of  her  parentage  w:« 
one  of  which,  necessarily,  she  could  know  nothing  except  as  hearsay.  We  (hi 
not  regard  this  objection  as  sound.  It  is  certainly  competent  for  one  who,  from 
his  earliest  recollection,  has  been  a  member  of  one*s  family,  given  his  nanie^ 
and  reared  in  the  belief,  and  in  all  ways  given  to  understand  that  he  is  a  sou 
in  the  household,  to  testify  of  his  parentage.  His  testimony  may  not  be  srii- 
isfactory  or  conclusive  of  the  fact,  but  it  is  at  least  admissible  for  what  it  \i 
worth  in  the  minds  of  the  jury,  and  clearly  sufficient  to  make  a  prima  fada 
case,  thus  throwing  the  burden  of  overcoming  it  upon  him  who  controverts 
it.  To  so  rear  a  child  is  in  the  nature  of  an  admission  of  parentage,  ami 
should  be  so  regarded. 

The  next  quastion  was  raised  by  an  exception  to  an  instruction  given  1< 
tlie  jury,  by  which  they  were  told  that  the  prosecution  was  not  •*  requireil  U 
prove  emission  "  to  make  out  the  crime  of  rape.  By  our  statute  rape  consisti 
of  the  **  carnal  knowledge  '*  of  a  woman  "  forcibly  and  against  her  will."  (»1 
the  proof  of  "carnal  knowledge"  Greenleaf,  in  his  work  on  Evidence,  vol. '} 
§210,  say^:  "It  was  formerly  held,  though  with  considerable  conflict  ol 
opinion,  that  there  must  be  evidence  both  of  penetration  and  injection.  Bui 
the  doubts  on  this  subject  were  put  at  rest  in  England  by  the  statute  of  i 
Geo.  IV.  c.  81,  which  enacted  that  the  former  of  the  two  acts  was  sufficient  t^ 
constitute  the  offense.  Statutes  to  the  same  effect  have  been  passed  in  sonii 
of  the  United  States,  But  as  the  essence  of  the  crime  consists  in  the  violend 
done  to  the  person  of  the  sufferer,  and  to  her  sense  of  honor  and  virtue,  thesi 
statutes  are  to  be  regarded  merely  as  declaratory  of  the  common  law,  as  i 
has  been  held  by  the  most  eminent  judges  and  jurists  both  in  England  aiu 
this  country."  And  this  we  take  to  be  the  more  safe  and  reasonable  rule 
and  the  one  supported  by  the  greater  weight  of  authorities.  Emission  is  pre 
sumed  from  the  fact  of  actual  penetration. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  give  several  instruj 
tions  requested  on  behalf  of  the  prisoner.  In  the  action  of  the  court  in  thij 
particular  we  see  nothing  to  complain  of.  The  first  of  tliese  requests  w;^ 
that,  *^  in  order  to  make  a  case  against  defendant,  all  material  matters  must  l^ 
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proved  beyond  a  reasonable  doubt."  This  was  followed  by  the  designation  of 
two  matters  only  which  were  material  to  guilt,  viz. :  penetration,  and  that  the 
prosecuting  witness  was  the  daughter  of  the  prisoner.  To  simply  say  to  a  jury 
that  *'  all  material  matters  must  be  proved  beyond  a  reasonable  doubt,"  with- 
out also  advising  them  what  the  ^< material  matters"  of  the  case  are,  can  aid 
them  but  little,  if  any,  in  reaching  a  safe  conclusion,  and  is  no  better  than 
saying  to  them  that,  before  they  can  convict,  they  must  be  satisfied  of  the  pris- 
oner's guilt  beyond  a  reasonable  doubt.  Looking  to  the  instructions  which  were 
given,  we  find  that,  upon  all  matters  referred  to  in  those  refused  as  material, 
the  jury  were  expressly  told  they  must  be  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  or  they  must  acquit.  This  is  true  of  the  essential  facts  of  pene- 
tration and  relationship  between  the  prosecuting  witness  and  the  prisoner, 
in  addition  to  which  it  was,  in  genersd  terms,  more  than  once  impressed  upon 
the  attention  of  the  jury  that  '*  the  state  must  establish  his  guilt  beyond  a 
reasonable  doubt"  before  they  conld  convict. 

The  instructions  actually  given  were  certainly  as  favorable  to  the  prisoner 
as  those  refused,  and  where  this  is  the  case  the  refusal  is  not  error.  Another 
instruction  refused  was  as  follows:  *^  The  fact  that  the  prosecution  have  not 
<*alled  a  physician,  or  expert,  to  show  the  fact  of  penetration  of  the  person  of 
tlie  prosecuting  witness,  Coral  Comstock,  weakens  the  evidence  of  the  prose- 
<^ution  in  regard  to  the  fact  of  penetration.  "  This  was  rightfully  refused. 
Tiie  testimony  to  the  fact  of  penetration  offered  by  the  prosecution  was  ample, 
and  left  no  room  for  doubting  that  it  took  place.  This  testimony  was  con- 
lined  to  that  of  the  prosecuting  witness  herself,  very  fully  corroborated  by 
that  of  her  older  sister,  to  whom  she  exhibited  heraelf  soon  after  the  occur- 
rence, with  her  clothing  stained  with  blood  from  her  private  parts.  This 
testimony  we  will 'not  repeat,  but  it  seems  straightforward,  and  bears  ample 
evidence  of  being  entirely  truthful.  Besides,  although  the  prisoner  availeil 
hlnis^'lf  of  the  privilege  of  being  a  witness  in  his  own  behalf,  and  testitied,  he 
did  not  offer  in  a  single  particular  to  controvert  what  his  daughters  had 
sworn  to  respecting  the  fact  of  carnal  connection.  Had  he  not  gone  upon  the 
witness  stand,  the  fa(*t  of  his  not  testifying  against  them  would  not  have 
o{)enited  to  his  disadvantage;  but,  having  done  so,  his  failure  to  deny  what 
tbey  said  respecting  a  matter  which  must  have  been  within  his  own  pei-sonal 
knowledge  will  be  taken  as  an  admission  that  it  was  true.  Under  these  cir- 
<rumstances  the  testimony  of  the  prosecuting  witness  needed  no  support  from 
physicians  or  experts. 

If  it  had  been  shown  that  a  physician  was  called  to  attend  upon  the  prose- 
cuting witness  at  the  time  of  this  occurrence,  who  had  made  an  examination 
of  her  private  parts,  and  the  fact  of  penetration  were  at  all  doubtful,  the 
failure  to  produce  such  professional  testimony  might  be  an* important  circum- 
st«'inc8  for  the  jury  to  consider  in  favor  of  the  prisoner.  The  instruction 
however,  was  entirely  inapplicable  here,  and  there  was  no  error  in  refusing  it. 
This  disposes  of  all  questions  urged  by  counsel  upon  our  attentioui  and,  finding 
Qo  error  respecting  them,  we  must  affirm  the  judgment. 


Parkish  V,  State  of  Nebraska. 
Piled  March  23, 1883. 

1.  It  Is  not  emential  to  the  ends  of  Jostice  that  the  Jndge,  In  charging  the  Jaiy,  should  rehearse  the 
kjriDKd  or  law  writers  as  to  the  policy  of  the  law  In  the  puniahnient  of  crlminHls. 

2.  InaCroctions  oaght  to  be  as  few  as  practicable,  cooched  m  plain,  simple  langaage,  and  where 
hej  are,  aod  conform  to  the  principles  and  policy  of  the  law,  it  is  enough. 

3  In  crimtnal  trials  jnrors  are  Radges  of  the  law.    While  Jurors  have  the  power  to  disregard  the  law 
s  given  hj  the  Jndge,  they  have  neither  a  legHl  nor  a  moml  richt  to  do  ro. 

4.  It  is  not  error  to  refase  an  Instruction,  correct  in  principle,  where  the  evidence  Is  not  such  as  to 
aake  It  applleable. 
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5.  It  is  a  presumption  of  law,  applicable  la  criminal  trials,  that  a  person  intended  to  do  tb:tt  which 
he  voluntarily  and  will  fully  did  in  fact  do. 

6.  In  case  of  personnl  conflict,  resulting  in  death,  in  order  to  prove  the  defsnse  of  Jastffixible  homi- 
cide, it  mnst  appear  that  the  party  killing  had  endeavored  by  all  reasonable  means,  before  giving  tbe- 
fatal  blow,  to  escape  from  the  scene  of  the  diffleolty. 

7.  If  the  proof  of  guilt  be  of  sach  moral  certainty  as  convinces  the  minds  of  the  Jury  as  reasonsbie 
men,  beyond  all  i-easonable  doubt,  it  is  suflicient. 

8.  Although  it  may  be  found  that  detached  portions  of  a  charge  are  not  technically  correct,  yet  iU 
taking  the  whole  charge  together,  the  law  was  fairly  given  and  no  prejudice  done  to  the  accused,  the 
judgment  will  not  be  disturbed. 

Error  from  Johnson  county. 

Appleget  <fe  8on  and  Finero  c6  Selhy,  for  plaintiff.  T?ie  Attamey  General, 
for  defendant. 

Lake,  C.  J.  It  is  not  claimed  by  the  prisoner's  counsel  that  the  evidence 
was  not  ample  to  support  a  conviction.  The  only  errors  alleged  relate  to  the 
charge  given  to  the  jury:  First,  The  refusal  of  the  judge  to  give  three  of  the 
instructions — the  fifth,  ninth,  and  tenth — requested  for  the  accused ;  second^  the 
giving  of  the  seventh,  ninth,  tenth,  and  eleventh  on  the  judge's  own  motion: 
and,  third,  the  giving  of  the  ftfth,  seventh,  ninth,  and  tenth  of  those  requests  I 
by  the  prosecutor.  Of  the  fifth  instruction,  requested  on  behalf  of  the  \yn^- 
ouer,  all  we  care  to  say  is  that  its  substance — in  tact,  all  of  it,  except  the  sen- 
timental aphorism  found  in  some  of  the  works  on  criminal  law,  "  That  it  were 
better  that  90  and  9,  or  any  indefinite  number  of  guilty  persons,  should  escape, 
than  that  one  innocent  man  should  be  convicted" — was  all  included  in  the  in- 
structions which  were  given,  and  a  repetition  was  unnecessary.  The  criminal 
law  abounds  in  such  maxims,  equally  as  applicable  as  this,  and  they  are 
usually  sufficiently  indulged  in,  and  made  prominent  in  the  arguments  of  conn- 
sel,  without  reinforcement  by  the  judge's  charge.  What  the  policy  of  the  l:iw* 
is  respecting  the  punishment  of  criminals  the  judge  ought  to  inform  himself, 
and  is  expected  to  know  and  properly  apply ;  but  it  is  not  essential  to  the  ends 
of  justice  that  on  all  occasions  he  should  rehearse  it  to  juries.  To  quote  ex- 
tensively in  a  charge  the  sayings  of  law  writers,  although  they  may  l*e 
entirely  correct  in  principle,  not  unfrequently  tends  mther  to  confuse 
than  to  enlighten  jurymen.  Instructions  oughtto  be  as  few  as  prar»ticable, 
in  view  of  the  evidence;  couched  in  plain,  simple  language,  addressed,  as  they 
usually  are,  to  common  understandings,  and  where  they  are,  and  conform  i<» 
the  principles  and  policy  of  the  law,  it  is  enough.  Every  step  taken  by  the 
judge  beyond  this  can  do  no  good,  but  may  do  positive  harm. 

The  ninth  instruction  requested  for  the  prisoner  was  rightly  refusetl.  H 
w;vs  to  the  effect  that  the  jury  were  at  liberty  to  disregard  the  charge  if  they 
believed  the  law  ditferont  from  what  the  judge  had  stated  it  to  be.  Such,  for- 
tunately, is  not  the  rule  here,  notwithstanding  it  is  so  held  in  some  of  the 
states  by  force  of  peculiar  statutes  on  the  subject.  Doubtless  a  juror  has  the 
power  to  disregard  the  law  as  given  by  the  judge,  but  he  has  neither  a  le<?il 
or  moral  right,  and  violates  his  oath  to  do  so.  Besides,  how  exceedinsr-y 
farcical  the  spectacle  of  a  judge  saying  t9  the  jury,  "  The  law  of  the  case  is  a^ 
T  have  charged.  That  is  tlie  criterion  by  which  the  parties  have  the  right  to  i-- 
judged;  but,  if  .you  think  otherwise,  why  you  may  hold  it  to  be  as  you  like.' 
With  such  the  rule,  must  not  the  administration  of  justice  rest  on  a  very  un- 
certain and  insecure  basis?  What  is  held  to  be  the  law  in  one  case,  upon  .i 
given  state  of  facts,  very  likely  may  not  be  enforced  in  another  case  where 
the  facts  are  not  materially  different;  and  then,  too,  when  the  determinatioij 
of  the  law  is  left  to  the  whims  and  caprices  of  jurymen,  there  is  no  way  of 
knowing  with  certainty  what  ttiey  have  held  it  to  be;  and  thus  the  door  i> 
opened  to  the  worst  of  abuses,  without  the  means  of  locating  and  remwlyinir 
the  wrongs  which  are  at  hand,  where  it  is  made  certain  by  being  embodieil  iu 
a  written  charge  of  the  judge. 
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The  third  request  refused  was  that,  "if  tlie  jury  believe  from  the  evidence 
that,  but  for  the  bleeding  and  trephining  of  Elmer  Parker  he  would  have  re- 
covered from  the  wound  inflicted  by  the  prisoner,  then  the  jury  must  acquit 
the  prisoner."  As  a  proposition  of  law  this  is  doubtless  correct.  If  it  were 
found  that  the  wound  were  not  mortal — that  the  death  of  the  deceased  waji 
occasioned  by  the  surgical  operations — the  prisoner  was  certainly  entitled  to 
an  acquittal.  The  trouble  witli  the  instruction  is,  however,  that  the  evidence 
(lid  not  call  for  its  Application.  The  united  testimony  of  all  tlie  medical  ex- 
perts wlio  gave  an  opinion  on  this  subject  was  that  they  considered  the  wound 
itself  mortal,  and  that  the  deceased  died  of  it.  Xot  one  of  them  expressed  the 
belief  that  death  was  occasioned  or  even  hastened  by  the  surgical  treatment. 
Dr.  Lyle,  a  physician  of  over  20  years'  practice,  who  was  present  when  the 
injury  was  inflicted  upon  the  deceased,  in  answer  to  **  ^VTiat  caused  his  death  V" 
said :  •'  I  think  the  stone  crushed  the  brain  and  produced  infusion  in  the  brain. 
When  we  took  out  a  piece  of  the  skull  there  was  two  or  three -ounces  of  blood 
came  out,  showing  infusion  on  the  brain." 

Dr.  Thurber,  was  present  soon  after  the  injury,  found  the  patient  uncon- 
scious, and  was  of  opinion  he  *'  was  going  to  die,"  and  that  nothing  could  be 
done,  only  to  get  him  in  an  easy  position  and  remain  so.  The  breathing  was 
**  heavy  and  stertorious."  Thought  he  would  not  have  trephined  him,  **  because 
it  could  do  no  good." 

Dr.  Chubuck  swore  that  he  "  found  a  fracture  of  the  right  parietal  bone, 
with  undoubted  evidence  of  infusion  of  blood  and  separation  of  the  coronal 
suture."  The  pulse  "  was  very  irregular,  sometimes  running,  as  I  now  recol- 
lect, to  perhaps  90  and  100,  then  again  dropping  down  to  35."  As  to  the  tre- 
phining, he  said  that,  although  consenting  to  it,  ''  there  was  nothing  expected 
to  come  of  it,"  as  it  was  believed  to  be  "  impossible  for  him  to  live." 

Dr.  Thurman  was  called  later  and  says  he  found  the  case  to  be  "  a  fracture 
of  the  skull."  As  to  a  recovery,  he  **  thought  it  doubtful."  These  were  the 
medical  witnesses  called  by  the  prosecution,  and  such  was  the  substance  of 
their  testimony  respecting  the  character  of  the  wound  and  its  probable  effect. 

On  behalf  of  the  defendant,  Drs.  Fairrill  and  Thurber  were  called.  Their 
testimony,  however,  does  not  conflict  with  that  given  for  the  state,  as  to  the 
fatal  character  of  the  injury,  but  is  devoted  almost  exclusively  to  the  subject 
of  trephining,  the  propriety  of  resorting  to  it,  the  best  mode  of  performing  and 
the  chances  of  success  in  the  operation,  which,  although  somewhat  interest- 
ing, threw  no  light  upon  the  question  in  issue  before  the  jury.  Neither  of 
these  witnesses  expressed  the  opinion  that  the  wound  given  by  the  prisoner 
waH  not  mortal,  nor  that  the  medical  treiitment  in  the  remotest  degree  con- 
tributed to  the  death  of  the  deceased.  The  instruction  was,  therefore,  prop- 
erly refused. 

And  in  this  connection  it  may  be  well  to  dispose  of  the  objection  to  the 
tenth  instruction, in  which  the  judge  used  this  language:  ''There  has  been  an 
attempt  to  show  that  the  deceased  wiis  not  skillfully  treated  after  the  alleged 
injury,"  etc.  This,  it  is  claimed,  gave  the  jury  to  understand  that,  in  the  opinion 
of  tlie  judge,  unskillful  treiitment,  although  attempted,  had  not  been  shown. 
This  instruction  is  open  to  this  criticism,  and,  had  the  evidence  been  such  as 
would  have  justified  the  conclusion  that,  but  for  the  treatment,  the  injury 
done  by  the  prisoner  would  not  have  proved  fatal,  it  would  have  been  preju- 
dicial error.  As  we  find  the  evidence,  however,  no  other  reasonable  conclu- 
hion  was  possible  than  that  the  wound  inflicted  by  the  accused  was  the  imme- 
diate and  sole  cause  of  death.  It  is  also  objected  that  in  his  seventh  instruc- 
tion the  judge  told  the  jury  "  that  one  is  presumed  to  intend  to  do  that  which,  in 
fact,  he  actually  does  do."  Although  rather  too  broadly  stated  for  this  case,  the 
proposition  is  doubtless  true  where  there  are  no  attendant  circumstances 
brought  to  light,  and  nothing  but  the  naked  result  shown.  In  view  of  the 
evidence,  and  the  whole  charge  which  he  gave,  we  are  satisfied  that  the  pris- 
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oner  was  not  prejudiced.  The  kind  of  instrument  used,  and  the  injury  in- 
flicted, and  all  the  circumstances  were  such  that  the  natural  and  probable  re- 
sult must  have  been  death,  or  at  least  great  bodily  harm.  The  rule  to  which 
the  judge  most  likely  referred  and  intended  to  give  is  that  **  a  person  is  pre- 
sumed to  intend  to  do  that  which  he  voluntarily  and  willfully  does  in  fact  do." 
Cnn^  V.  State,  4  Neb.  545.  Here,  however,  there  is  not  even  the  shadow  of  a 
doubt  that  the  blow  was  both  voluntarily  and  willfully  given,  so  that,  although 
not  strictly  correct,  the  instruction  could  have  product  no  injury. 

The  ninth  and  eleventh  instructions  were  excepted  to  on  the  ground  of 
their  being  misleading.  The  objection  is  untenable.  The  ninth,  after  a 
brief  but  fair  reference  to  the  leading  facts  of  the  case,  tells  the  jury  that  the 
circumstances  of  the  deceased  having  thrown  a  stone  at  the  prisoner  would 
not  justify  the  latter  '*in  making  the  assault  in  the  manner  as  charged  in  the 
indictment/'  if  it  were  found  that,  *<  at  the  time  of  the  alleged  assault,"  the 
deceased,  having  'left  the  scene  of  their  former  trouble,  was  on  his  '^  way 
home  and  not  in  the  pursuit  of  difficulty."  And  by  the  eleventh,  the  jury 
were  told  that  the  term  "  reasonable  doubt "  implies  neither  an  <'  imaginary'* 
nor  a  "  possible  doubt,"  but  such  a  conditon  of  the  mind  that,  '*  after  a  care- 
ful and  full  examination  of  all  the  facts,"  they  could  not  say  they  **had  an 
abiding  faith  in  thb  truth  of  the  charge"  against  the  prisoner.  We  see  noth- 
ing in  these  instructions  to  complain  of  and  pass  them  without  further  com- 
ment. 

Complaint  is  made  also  of  the  fifth  instruction,  given  at  the  request  of  the 
prosecutor.  It  was  in  substance  that  it  was  <'  no  justification  of  a  homicide, 
resulting  from  an  affray  which  the  defendant  commenced,  that,  when  it  was 
committed,  he,  the  defendant,  was  acting  on  the  defensive."  In  view  of  the 
evidence,  which  showed  beyond  all  reasonable  doubt  that  the  deceased  was 
retreating  and  endeavoring  to  escape  from  the  crowd,  of  which  the  prisoner 
was  one,  by  which  he  and  his  father  were  followed  and  beset  when  the  fatal 
blow  was  given,  this  instruction  was  not  inappropriate. 

There  is  nothing  in  the  evidence  that  tends  even  to  bring  the  prisoner's 
case  within  the  principle  of  justifiable  homicide  in  self-defense.  In  cases  of 
pei-sonal  conflict,  resulting  in  death,  in  order  to  prove  this  defense  it  mnst  ap- 
pear that  the  party  killing  had  endeavored  by  all  reasonable  means,  before 
giving  the  fatal  blow,  to  escape  from  the  scene  of  the  difficulty.  Here  it  is 
not  pretended  that  this  was  done,  but,  on  the  contrary,  he  followed  up  and,  as 
it  were,  pushed  the  deceased  to  the  wall  and  killed  him.  The  ninth  instruc- 
tion given  on  behalf  of  the  prosecution  was  not  strictly  applicable,  inasmuch 
as  there  were  "  explanatory  circumstances,"  respecting  the  killing,  before  the 
jury,  and  had  the  conviction  been  of  murder  in  the  second  degree  it  is  possi- 
ble that  the  giving  of  it  would  have  been  cause  for  giving  a  new  trial.  The 
error  to  this  instruction  was  in  its  suggestion  of  the  possible  want  of  any 
such  "circumstances,"  when  in  fact  there  were  many  of  them,  as  would  lower 
the  horn  icide  to  the  grade  of  manslaughter.  But,  the  conviction  being  of  man- 
slaughter only,  the  error  was  not  prejudicial,  and  therefore  no  cause  for  re- 
versing the  judgment.  There  is  no  error  in  the  tenth  instruction  given  for 
the  state.  It  was  simply  this;  "  That  although  the  proof  may  not  be  unequiv- 
ocally and  absolutely  certain,"  yet,  if  it "  be  morally  satisfactory  and  con  vincing, 
this  5s  all  that  the  law  requires."  As  we  have  already  said,  absolute  demon- 
stration or  mathematical  certainty  is  not  required.  If  the  proof  of  guilt 
amount  to  a  moral  certainty,  or  "such  a  moral  certainty  as  convinces  the 
minds  of  the  tribunal  as  reasonable  men,  beyond  all  reasonable  doubt,"  it  is 
sufticient,  3  Greenl.  Ev.  §  29.  Looking  to  the  entire  charge  bearing  upon 
the  question  of  the  sufficiency  of  the  evidence,  we  are  convinced  that  the  law 
was  correctly  given. 
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WiLcn  V,  Phelps. 
Filed  March  22,  1883. 

Th«^  tet  of  Febronry  18, 1873,  entitled  **Aq  act  to  rejniliite  the  sale  of  patent  rffrhta  In  the  state  of 
Nebrxska,  and  prevent  fraads  connected  therewith/'  is  in  conflict  with  the  couatitntion  and  laws  of 
the  United  SUtea,  and  TOld. 

EiTor  from  Colfax  county. 

N.  H.  Bell  and  /.  H,  Broum,  for  plaintiff.  Phelps  A  Thomas^  for  defend- 
ants. 

Lake,  C.  J.  The  action  in  the  court  below  was  brought  to  foreclose  a 
mortgage  executed  to  secure  the  payment  of  a  promissory  note  given  in  the 
purchase  of  a  patent-right;  "that  is  to  say,  an  exclusive  right  to  use  in  said 
Colfax  county  a  brick-machine  of  a  certain  make  or  patent,  known  Jis  Ken- 
nedy's patent  brick -machine,  claimed  by  the  plaintiff  to  be  patented.'* 

The  petition  is  in  the  common  form,  and  states  a  good  cause  of  action.  Tiie 
question  to  be  decided  was  raised  by  the  demurrer  of  the  first  count  of  the 
answer.  This  count,  after  stating  the  consideration  of  the  note  as  above 
given,  avers,  substantially,  **  that  prior  to  the  time  of  said  transaction,  and  tlie 
execution  of  said  note,"  the  plaintiff  had  not,  in  any  particular,  complied  with 
the  requirements  of  section  2,  c.  66,  Comp.  St.  p.  3711.  This  section  provides 
particularly  what  steps  must  be  taken  by  the  vendor  of  a  patent-right  in  order 
to  make  a  valid  sale.  It  requires  that  every  person  '* desiring  or  intending  to 
sell  or  barter  any  patent-right,  or  any  right,  which  such  pereon  shall 
claim  to  be  a  patent-right,  *  ♦  ♦  before  offering  to  sell  or  barter  the  same 
in  any  county  within  this  state,"  to  submit  "the  letters  patent,  or  a  duly- 
authenticated  copy  thereof,  and  his  authority  to  sell  or  barter  the  right  so 
patented,"  to  the  county  judge  of  sucii  county  for  his  examination.  Also  to 
make  affidavit  before  such  judge,  '^stating  the  name,  age,  place  of  res'uienre. 
and  former  occupation  of  the  applicant,"  etc.,  "and  if  such  judge  be  satisfieti 
that  the  right  so  entitled  to  be  sold  or  bartered  has  been  duly  patented,  and 
that  the  letters  patent  have  not  expired,  or  been  revoked,  or  annulled,"  etc.. 
then  the  judge  shall  record  "such  affidavit,  the  date  of  such  letters  patent,  to 
whom  the  same  were  issued,  and  the  designation  or  name  of  such  patent-right 
given  therein,  with  the  number  thereof,  in  a  book  to  be  kept  in  his  office,"  etc. 

Section  1  of  this  chapter  makes  it  ^'unlawful  for  any  person  to  sell  or  barter 
in  any  county  within  this  state  any  patent-right,  or  any  right  claimed  by  8u«.-)i 
person  to  be  a  patent-right,"  without  having  first  complied  with  tlie  recpiire- 
meuts  of  section  2.  Section  4  provides  that  "  any  person  who  may  take  any 
note  or  other  obligation  in  writing,  for  which  any  patent-right  shall  form  tlie 
whole  or  any  part  of  the  consideration,  shall,  at  the  time  of  the  taking  there- 
of, insert  therein  in  the  body  of  the  instrument,  and  above  the  signature 
thereof,  in  prominent  and  legible  writing  or  print,  the  words,  'Given  for  a 
patent-right,'  and  all  such  obligations  or  promises,  if  transferred,  shall  be  sub- 
ject to  all  defenses  as  if  owneti  by  the  original  promisee."  And  section  5 
declares  that  **any  person  who  shall  sell  or  barter,  or  offer  to  sell  or  barter, 
within  this  state,  or  who  shall  take  any  note,  or  other  obligation  or  promise 
in  writing,  for  which  any  patent-right  shall, form  the  whole  or  any  part  of  the 
consideration,  without  complying  with  the  requirements  of  this  act,  *  ♦  * 
shall  be  deemed  guilty  of  a  criminal  offense,  and  on  convicticm  ♦  *  * 
shall  pay  a  fine  of  not  more  than  8500,  or  be  imprisoned  in  the  jail  of  the 
proper  county  not  more  than  six  months,  or  both,  at  the  discretion  of  the 
court,**  etc. 

On  the  part  of  the  plaintiff  it  is  claimed,  in  sup])ort  of  his  demurrer,  that 
the  statute  in  question  is  in  conflict  with  the  constitution  and  laws  of  the 
United  States,  and  therefore  his  non-compliance  with  its  requirements  is  of 
no  consequence,  and  cannot  bar  a  recovery  on  the  contract  of  purchase. 
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Xiinierous  authorities  are  cited  in  support  of  this  position,  and  we  tliink  it  is 
well  taken. 

The  eighth  clause  of  section  8,  art.  1,  of  the  constitution  of  the  United 
States  gives  to  congress  sole  authority  *'  to  promote  the  progress  of  scieiu-o 
and  useful  arts  by  securing,  for  limited  times,  to  authors  and  invento]*s,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries."  From  an  exami- 
nation of  the  authorities  it  seems  to  have  been  quite  uniformly  held,  not  only 
by  the  courts  of  the  United  States  but  by  those  of  the  several  states  as  well, 
that  this  provision  has  the  effect  of  prohibiting  the  enactment  of  state 
statutes  affecting  injuriously  the  assignment  or  transfer  of  rights  secured  by 
letters  patent,  or  the  sale  of  patented  articles.  That  the  interest  or  privilege 
given  and  secured  by  a  patent  is  a  property  right  admits  of  no  doubt.  Being 
a  property  right,  the  patentee  is  protected  in  its  enjoyment  by  the  paramount 
law.  McClurg  v.  Kingslaiidy  1  How.  206.  And  this  right,  as  is  said  by  Chief 
Justice  Taney  in  Qaylor  v.  Wilder,  10  How.  494,  is  that  '*  o£  making,  using. 
and  vending  to  others  to  l>e  used,  the  improvement  he  has  invented  and  for 
which  the  patent  was  granted."  And  Mr.  Justice  Davis,  in  Ex  parte  Robin- 
son, 2  Biss.  309,  in  speaking  of  this  right,  in  connection  with  the  statute  of 
Indiana  similar  to  the  one  we  are  now  considering,  used  tliis  terse  and  ni>- 
propriate  language:  ''The  property  in  inventions  exists  by  virtue  of  the  law 
of  congress,  and  no  state  has  the  right  to  interfere  with  its  enjoyment  or  to  an- 
nex conditions  to  the  grant.  If  the  patentee  complies  with  the  law  of  con- 
gress on  the  subject  he  has  a  right  to  go  into  the  open  market,  anywhere 
within  the  United  States,  and  sell  his  property.  If  this  were  rot  so,  it  is  easy  U> 
see  that  a  state  could  interpose  terms  which  would  result  in  a  prohibition  ui 
the  sales  of  this  species  of  property  witlgu  its  borders,  and  in  this  way  nullify 
the  laws  of  congress  which  regulate  its  transfer,  and  destroy  the  power  con- 
ferred upon  congress  by  the  constitution." 

Substantially  the  same  views  are  taken  of  this  right  in  numerous  other 
cases,  of  which  we  cite  Cranson  v.  Smith,  37  Mich,  309;  Helen  v.  First  Nat, 
Bank,  43  Ind.  167;  Hallida  v.  Hunt,  7  111.  109,  (22  Am.  Rep.  63;)  ffajfoall  v. 
Whitmore,  19  Me.  102.  It  will  be  noticed  that  the  question  of  the  power  of 
a  state  to  regulate  sales  of  manufactured  patented  articles,  which  is  found  in 
some  of  the  cases,  is  not  raised  here,  but  only  that  of  the  right  of  property  in 
the  patent  itself.  As  to  tlie  manufacture  and  sale  of  patented  articles,  state 
regulation  has  frequently  been  upheld  as  a  proper  exercise  of  police  power. 
Thus,  in  Livingston  v.  Van  /Tyew,  9  Johns.  582,  Chancellor  Kent  said:  "  The 
power  granted  to  congress  goes  no  further  than  to  secure  to  the  author  or  in- 
ventor a  right  of  property,  which,  like  every  other  species  of  properly,  must 
be  used  and  enjoyed  w^ithin  each  state  according  to  the  laws  of  sucli  state. 

*  *  *  If  the  author's  book  or  print  contains  matter  injurious  to  public  morale 
or  peace,  or  if  the  inventor's  machine  or  other  production  will  have  a  perni- 
cious effect  upon  the  public  health  or  safely,  no  doubt  a  competent  author- 
ity remains  with  the  state  to  restrain  the  use  of  the  patent-right."  And  in 
Patterson  v.  Com.  11  Busli,  311,  (21  Am.  Kep.  220,)Pkyor,  J.,  in  speaking  upon 
this  subject,  used  this  language:  **  There  is  a  manifest  distinction  between  the 
right  of  property  in  the  patent  which  carries  with  it  the  power  on  the  part  of 
the  patentee  to  assign  it  and  the  ri^ht  to  sell  the  property  reaulting  from  tlie 
invention  or  patent.  A  state  has  no  power  to  say,  through  its  legislature,  that 
the  patentee  shall  not  sell  his  patent,  or  that  its  use  should  be  common  to  all 
of  its  citizens,  for  this  would  be  in  direct  conflict  with  the  law  of  congress. 

*  *  *  The  discovery  or  invention  is  made  property  by  reiison  of  the  \v\\- 
ent,  and  this  right  of  pioperty  the  patentee  can  dispose  of  under  the  law  of 
congress,  and  no  state  legislature  can  deprive  him  of  this  right;  but  where 
the  fruits  of  the  invention  or  the  article  made,  by  reason  of  the  application 
of  the  principle  discovered,  is  attempted  to  be  sold  or  'used  within  the  juris- 
diction of  the  state,  it  is  subject  to  its  laws  like  other  property ;  and  such 
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luis  been  the  uniform  decision  of  all  the  courts,  state  and  federal,  upon  this 
qnestion." 

Tested  by  the  rule  of  these  decisions,  we  must  hold  the  statute  in  question  is 
unconstitutional,  and  that  the  demurrer  should  have  been  sustained.  The 
judgment  will  therefore  be  reversed,  the  demurrer  sustaiued,  and  the  cause 
remanded  to  the  district  court  for  a  new  trial. 


EAEISER  V,  KUCEOLLS  Co. 
Filed  March  22, 1883. 

1.  Id  order  to  show  ft  liability  on  tta«  part  of  ft  coanty  to  ft  purchaser  of  land  at  tax  sale  under  sec- 
t!on  71  of  the  reyenoe  act  of  1869,  (Qen.  St.  924,)  It  must  appear  that  the  sale  has  failed  tliroagh  some 
mistake  or  wrongful  act  of  the  coanty  treasorer  or  other  officer  of  the  revenue. 

2.  In  snch  caae,  to  state  a  canae  of  action,  the  petition  most  set  oat  the  partloalar  act  done  or 
omitted,  and  the  officer  doing  or  omitting  it.  It  is  not  within  the  Jurisdiction  of  the  board  of  county 
commissioners  to  determine  whether  the  mistalce  or  wrongful  act  contemplated  by  this  section  has 
been  committed  or  not. 

Error  from  Nuckolls  county. 

D.  W,  Barker,  for  plaintiff.     W,  S.  Bergstreaser,  for  defendant. 

Lake,  C.  J.  The  action  below  was  brouglit  by  the  plaintiff  in  error  to  re- 
cover from  the  county  of  Nuckolls  a  sum  of  money  claimed  to  be  due  him 
from  the  county  under  section  71  of  the  revenue  act  of  1869,  (Gen.  St.  924,) 
which  provides  that  "  when,  by  mistake  or  wrongful  act  of  the  treasurer  or 
other  officer,  land  has  been  sold  contrary  to  the  provisions  of  this  act,  the 
county  is  to  save  the  purchaser  harmless  by  paying  him  the  amount  of  prin- 
cipal and  interest  to  which  he  would  have  been  entitled  had  the  land  been 
rightfully  sold,"  etc.  To  the  petition  the  county  interposed  a  general  deinur- 
rei\  which  was  sustained,  and  the  action  dismissed.  The  only  question  now 
presented  is  whether  the  petition  states  a  good  cause  of  action. 

It  appears  from  the  petition  that  the  plaintitT  purchased  the  land  in  ques- 
tion in  October  and  November,  1875,  at  private  tax  sale,  paying  therefor,  in 
the  aggregate,  the  sum  of  $60.35;  that  he  subsequently  paid  taxes,  duly  levied 
upon  the  land,  to  the  amount  of  $142.58.  These  sums,  together  with  interest 
at  the  rate  of  40  per  cent,  per  annum,  he  pi*ays  judgment  for. 

There  is  no  direct  allegation  in  the  petition  to  the  effect  that  the  sale  in 
question  was  contrary  to  the  revenue  act  in  any  particular.  All  that  there  is 
upon  this  point  is  simply  the  fact  that  one  ''Maggie  C.  Blakely,  claiming  to 
be  the  owner  of  said  lands,"  brought  her  action  against  the  board  of  county 
commissioners  and  the  treasurer  of  said  county,  and  this  plaintitT.  for  the  pur- 
pose of  having  this  said  tax  sale  set  aside,  and  the  treasurer  enjoined  from  mak- 
ing a  deed.  Although  the  plaintiff  herein  was  made  a  defendant  in  that  action, 
the  petition  in  this  ciise  shows  conclusively  that  the  court  acquired  no  juris- 
diction over'him.  He  was  not  lawfully  served  with  process,  nor  did  he  vol- 
untarily appear,  so  that,  as  to  him,  the  judgment  enjoining  the  treasurer  from 
executing  the  tax  deed  was  a  mere  nullity.  It  really  settled  nothing.  Thi> 
fact  that  the  county  commissioners  assented  to  or  stipulateil  with  Blakely  for 
the  judgment,  as  charged,  is  of  no  consequence.  Without  the  concurrence  of 
the  purchaser  they  could  make  no  arrangement  with  the  land-owner,  respect- 
ing the  sale,  which  would  bind  him.  It  is  not  within  the  jurisdiction  of 
county  commissioners  to  determine  whether  the  "  mistake  or  wrongful  act," 
contemplated  by  this  statute,  were,  in  fact,  committed  or  not,  and  if  they  as- 
surae  to  do  so  it  will  bind  no  one;  neither  the  purchaser,  who  has  sustained 
the  loss,  nor  the  officer  who  occasioned  it,  and  who  is  by  the  law  renderetl 
liable  on  his  bond  to  make  it  good,  either  to  the  purchaser  or  to  the  county. 

Therefore,  in  order  to  show  a  liability  on  the  part  of  the  county,  it  must 
appear,  independently  of  the  former  suit,  and  of  the  action  of  the  commission- 
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ers  therein,  tliat  the  sale  in  question  failed  through  some  "  mistake  or  wrong- 
ful act "  of  the  county  treasurer  ot  other  officer  of  the  revenue.  The  partic- 
ular act  done  or  omitted,  and  the  particular  officer  doing  or  omitting  it,  should 
be  set  out  in  the  petition,  so  as  to  enable  the  court  to  see  and  determine 
whether  the  case  is  one  contemplated  by  the  statute.  This  petition  fails  to 
do  that,  and  therefore  the  demurrer  was  rightly  sustained. 


REPUBiiiCAN  Valley  R.  Co.  d.  Boyse. 
Filed  March  22.  1883. 

1.  Ehridence  examined  and  foond  safflclent  to  sopport  the  yerdict. 

2.  In  order  to  lay  the  foandatlon  for  reTOnlng  a  rallDg  of  the  trial  eoart  on  the  adinlsflon  of  OTi* 
dence,  an  ezeeption  Is  necessary. 

3.  It  Is  only  where  affidavits  are  not  otherwise  a  part  of  the  record  that  their  Incorporation  in  a  hill 
of  exceptions  Is  reqaired. 

4.  Where  the  conduct  or  appearance  pf  a  Jnror  daring  the  trial  is  relied  on  to  show  prejudice,  its 
efl'ect  must  necessarily  he  left  almost  exclnsirely  to  the  judgment  of  the  presiding  judge. 

Error  from  Harlan  county. 

T.  M,  Marquette  and  James  Laird,  for  plaintiff.     W.  J,  Lamb,  for  defendant. 

Lake,  C.  J.  The  errors  complained  of  may  all  be  considered  under  three 
heads:  Firsts  that  the  verdict  is  not  sustained  by  the  evidence;  second,  rul- 
ings of  the  judge  on  the  admission  of  evidence;  third,  prejudice  of  one  of 
the  jurors. 

On  the  first  point  but  little  need  be  said.  The  testimony  took  a  very  wide 
range  on  the  question  of  damages,  and  some  of  it,  doubtless,  might  have  been 
excluded,  if  it  had  been  objected  to  at  the  proper  time.  But,  having  been 
given  to  the  jury  without  objection,  the  question  of  its  admissibility  will  not 
be  considered  on  proceedings  in  error.  On  the  question  of  damages,  the  tes- 
timony of  the  different  witnesses,  singularly  enough,  ranged  from  nothing  at 
all  to  $10,000.  The  verdict  returned  by  the  jury  was  $1,829,  which,  taking 
the  interest  into  the  estimate,  was  really  less  than  the  damages  found  by  the 
commissioners  appointed  at  the  instance  of  the  railroad  company,  their  esti- 
mate being  just  $1,800.  We  are  of  opinion  that,  even  if  the  finding  of  the 
jury  had  been  for  a  considerably  larger  amount,  or  even  a  much  smaller,  the 
evidence  would  have  supported  it.  In  considering  this  question  of  damages, 
the  fact  should  not  be  overlooked  that  the  lower  estimates,  those  made  by 
witnesses  called  by  the  railroad  company,  were  based  upon  and  necessitated 
a  removal  of  the  mill  from  the  place  where  it  stood  on  the  river  bank,  across 
the  railroad  track,  some  200  feet  distant,  and  a  connection  with  the 
water-power  by  means  of  shafting  or  an  iron  cable,  while  those  of  the  other 
side  were  made  in  view  of  letting  the  mill  remain  where  it  then  stood.  We 
suppose  the  latter  estimate  was  made  upon  the  true  basis,  for  it  was  the  right 
of  the  defendants  to  operate  their  mill  where  they  had  placed  it  before  the 
road  was  located,  and  the  damages  might  have  been  estimated  with  the  view 
of  it  remaining  there. 

Under  the  second  head  of  errors  we  find  it  is  claimed  that  the  court  erred  in 
not  excluding  the  testimony  of  Dennis  Dean.  This  witness,  who  showed  him- 
self an  expert  in  the  matter  of  mills  and  the  milling  business,  was  permitted 
to  testify  in  chief  at  considerable  length,  without  a  solitary  objection  being 
interposed.  He  was  then  thoroughly  cross-examined,  after  which  it  was  moved 
*'  to  strilce  out"  his  testimony,  '*for  the  reason  that  the  same  is  incompetent, 
in  that  the  damages  estimated  by  the  witness  are  consequential  and  remote.** 
In  view  of  the  course  of  the  examination  of  this  witness,  and  what  he  had 
said,  the  motion  came  too  late  and  included  too  much.  Conceding  that  por- 
tions of  his  testimony  were  objectionable,  some  of  it  at  least  was  not.    Besides 
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to  the  ruling  of  the  court  on  the  motion  no  exception  was  taken,  from  which 
we  must  now  consider  that  It  was  satisfactory. 

The  only  remaining  gn)und  upon  which  a  reversal  is  asked  is  the  alleged 
prejudice  of  a  juror.  This,  it  is  claimed,  is  shown  by  certain  affidavits  pre- 
sented to  the  trial  judge.  For  the  defendants  in  error  it  is  contended  that 
these  affidavits  cannot  now  be  considei'ed,  because  they  were  not  mjide  a  part 
of  the  record  by  a  bill  of  exceptions.  These  affidavits,  however,  needed  no 
bill  of  exceptions  to  make  them  part  of  the  record.  They  were  made  such  by 
having  been  attached  to  and  made  part  of  the  motion  for  a  new  trial.  It  is 
only  where  they  are  not  otherwise  properly  a  part  of  the  record  that  a  bill  of 
exceptions  is  requisite  to  make  them  so.  Aultma7i  v.  How€y  10  Keb.  8 ;  |  S. 
C.  4  N.  \V.  Rep.  867.] 

These  affidavits  show  simply  that,  after  the  jury  had  been  charged  and  were 
about  to  retire  to  consider  of  their  verdict,  one  of  their  number,  Jabez  Oobb- 
dick,  addressing  tlie  jury,  said:  *^1  want  to  ask  a  question.  Are  we  assured 
that  the  railroad  company  will  allow  this  power  to  be  transmitted  across  their 
track  ?  "  In  view  of  the  theory  of  the  case,  as  taken  by  the  railroad  company, 
which  required  a  removal  of  the  mill  from  its  present  site,  although  not 
within  the  right  of  way,  and  the  transmission  of  power  across  the  track  by 
means  of  a  shaft  or  cable,  this  wiis  a  pertinent  inquiry  and  should  have  re- 
ceived a  civil  and  intelligent  answer.  Thus  far  duiing  the  trial  it  seems  to 
have  been  taken  for  granted  that  no  impediment  would  or  could  be  interposed 
by  the  railroad  company  to  this  mode  of  conveying  power  from  the  stream  to 
the  mill  at  the  place  where  it  was  suggested  it  might  be  moved,  and  it  wiis 
not  at  all  remarkable  or  unreasonable  that  the  question  put  by  this  juror  was 
suggested  to  his  mind,  or  that  he  desired  light  upon  it.  Instead  of  light,  how- 
ever, he  received  for  answer  simply,  "I  have  given  you  your  instructions;*' 
upon  which,  as  the  affidavits  show,  **Cobbdike,  [speaking  excitedly  and  with 
apparent  anger.]  Well,  I  want  to  know.  When  I  was  in  Illinois  the  railroad 
cut  across  my  land  and  cut  me  olf  from  my  warehouse,  and  I  never  could 
get  across  to  it.  I  never  got  a  cent  for  it.''  This  rejoinder  was  but  the  state- 
ment of  a  fact,  occurring  between  himself  and  another  railroad  company,  as 
an  illustration,  merely,  of  the  possible  predicament  in  which  the  defendants 
in  error  might  be  left  in  case  of  the  removal  of  their  mill  to  the  site  sug- 
gested, across  the  track.  It  was  his  reason  for  asking  the  question — a  view 
of  the  case  which  might  incline  him  to  grive  damages  commensurate  with  the 
loss  occasioned,  if  the  mill  were  to  remain  where  it  then  stood.  But  it  is 
said  that  the  juror  spoke  "with  apparent  anger."  Towards  whom  did  he 
so  speak?  Certainly  not  the  plaintiff  in  error.  His  words  were  addressed  to 
the  judge,  and  indicate  anger  towards  his  honor  for  the  rebuff  he  had  given, 
rather  than  any  one  else.  Besides,  there  is  nothing  in  the  verdict,  considered 
in  the  light  of  the  evidence,  to  indicate  that  it  was  at  all  influenced  by  hos- 
tility or  prejudice  against  the  railroad  company.  Where  the  conduct  or  ap- 
pearance of  jurors  during  a  trial  is  relied  on  to  show  prejudice,  its  effect 
must,  necessarily,  be  left  almost  exclusively  to  the  judgment  of  the  presiding 
judge.  He  is  in  a  far  better  situation  to  determine  what  it  indicated  than  we 
are. 

On  the  whole  we  discover  no  ground  for  a  new  trial. 


State  of  Nebraska  ex  rel.  Dakota  Co.  v.  Alexander. 
Filed  March  22,  1883. 

1.  In  registering  and  certifying  bonds  insned  onder  the  act ''  to  authorize  the  isane  of  county  bondi 
in  certain  cases,"  approved  February  19,  lS7r,  the  auditor  and  secretary  of  slate  have  no  rig  t  to 
reviemr  tbe  action  of  their  predecessors  upon  the  original  bondn. 

2.  In  the  isfsue  of  bonds  under  this  act  no  vote  of  the  people  is  required. 
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Marulamyis, 

E.  Wakely  and  Isaac  Powers,  Jr.  Jor  relator.  C,  /.  Diltoorth,  Atty.  Gen., 
for  respondents. 

Lake,  C.  J.  In  the  answer  of  the  respondents  to  the  alternative  wnt,  but 
two  reasons  are  given  for  the  refusal  to  comply  with  its  command  to  register 
and  certify  the  bonds  in  question :  First,  that  the  original  issue,  whicli  these 
bonds  are  designed  to  replace,  was  in  excess  of  the  amount  which  the  county 
was  authorized  to  vote;  second,  thsLt  the  proposed  issue  has  not  been  sub- 
mitted to  the  voters,  and  is  largely  in  excess  of  10  per  cent,  of  the  assessed 
valuation  of  the  taxable  property  of  said  county. 

The  question  now  presented  is  whether  these  reasons  are  sufficient  to  jus- 
tify the  defendants  in  their  refusal  to  perform  the  required  acts,  it  being  con- 
ceiled  that  they  accord  with  the  facts  of  the  case.  The  act  under  which  the 
new  bonds  were  executed  is  as  follows : 

**  Section  1.  That  any  county,  precinct,  or  city  in  the  state  of  Nebraska, 
which  has  heretofore  voted  and  issued  bondH  to  aid  in  the  construction  of  any 
railroad  or  other  work  of  internal  improvement,  and  which  bonds,  or  any 
part  thereof,  still  remain  unpaid,  and  remain  and  are  a  legal  liability  against 
such  county,  and  bearing  interest  at  10  per  cent,  per  annum,  is  hereby  author- 
ized  to  issue  coupon  bonds  at  a  rate  of  interest  not  exceeding  8  per  cent,  per 
annum,  to  be  substituted  in  place  of  and  exchanged  for  such  bonds  hereto- 
fore issued,  whenever  such  county,  precinct,  or  city  can  effect  such  substitu- 
tion and  exchange,  which  substitution  and  exchange  shall  be  dollar  for  dollar. 

<^Sec.  2.  The  new  bond  so  issued  shall  have  recited  thereon  the  object  of  its 
issue,  the  whole  of  the  act  under  which  the  issue  is  made,  stating  the  issue  to 
be  in  pursuance  thereof,  and  shall  also  state  the  number,  date,  and  amount  of 
the  bond  or  bonds  for  ^hich  it  is  substituted;  and  such  new  bond  shall  not 
be  delivered  until  the  surrender  of  the  bond  or  bonds  so  designated. 

"  Sef*.  8.  The  new  bonds  so  issued  shall  not  require  a  vote  of  the  people  to 
authorize  such  issue,  and  they  shall  be  paid,  and  the  levy  be  made  and  the  tax 
collected  for  their  payment,  in  accordance  with  the  laws  now  governing  the 
said  bonds  heretofore  issued." 

Sess.  Laws  1877,  p.  224,  ((3omp.  St.  325.) 

It  will  be  noticed  that  by  the  first  clause  of  the  last  section  of  this  act  a 
vote  of  the  people  upon  the  question  of  the  isstie  of  bonds  under  it.  is,  iu  ex- 
press terms,  dispensed  with.  The  propriety  of  replacing  old  ones  by  new  ones 
bearing  a  lower  rate  of  interest  is  intrusted  to  the  wisdom  and  discretion  of 
the  board  of  county  commissioners,  who,  it  was  doubtless  presumed,  would  so 
act  as  to  subserve  the  best  interests  of  the  tax-payers. 

The  other  question  raised  by  the  answer, — ^that  of  the  excess  of  each  of  these 
issues  over  the  limit  fixed  by  law, — ^although  rather  more  difficult,  may,  we 
tliink.  be  readily  and  satisfactorily  answered.  The  theory  of  the  respondents 
is  that  they  are  authorized  and  required  to  now  pass  upon  the  legality  of  the 
old  bonds  in  performing  their  duties  as  to  the  new.  If  this  were  so,  their 
acton  in  the  premises  would  be  entirely  justifiable.  But,  as  we  view  the 
iiiatter,  their  only  duty  resi)ecting  the  former  issue  is  to  determine  whether 
they  are  in  fact  internal  improvement  bonds,  and  "bear  evidence  of  having 
been  lawfully  issued.  It  is  conceded  that  these  bonds  were  issued  to  aid  iu 
the  construction  of  a  railrojul, — a  work  of  internal  improvement, — and  were 
registered  and  certified  to  as  the  law  required.  It  is  only  by  reviewing  the  action 
of  former  oflicers,  by  which  the  bonds  are  shown  to  have  been  properly  issued, 
that  they  can  now  say  they  were  unauthorized.  This  we  think  they  have  no 
right  to  do.  As  to  them,  the  questions  confided  to  the  judgment  of  and  de- 
cided by  their  predecessors  are  res  axJjiiaicata,  and  not  to  be  opened.  Find- 
ing the  old  bonds  thus  authenticated,  which  they  concede  they  do,  the  only 
additional  inquiry  respecting  them  which  they  may  enter  upon  is  to  satisfy 
themselves,  by  proper  evidence,  that  the  new  bonds  conform  to  the  formal 
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requirements  of  the  act  anthoiizing  such  issue.  Tliis  done,  all  that  remains 
for  them  is  the  ministerial  duty  of  registration,  and  indorsement  as  directed 
by  the  alternative  writ. 

Inasmuch  as  the  answer  does  not  question  the  correctness  of  the  relation 
respecting  the  formal  requisites  of  the  new  bonds,  and  thus  concedes  that 
they  meet  all  of  the  statutory  conditions,  it  was  plainly  the  duty  of  the  re- 
sj)ondents  to  register  and  certify  them  as  directed  by  the  alternative  writ. 
There  is  no  principle  that  we  are  aware  of  which  will  permit  tlie  respondents 
to  overturn  the  action  of  their  predecessors  in  registering  and  certifying  to 
the  legality  of  bonds,  and  a  peremptory  writ  is  awarded. 

Maxwell,  J.,  dmenting.  I  do  not  dissent  from  tlie  statement  of  the  law 
in  the  syllabus  of  this  case,  but  in  my  view  the  question  at  issue  is  entirely 
different  from  that  stated  therein.  It  appears  from  the  pleadings  that  in  the 
winter  of  1875-6,  and  since  our  present  constitution  took  effect,  the  county 
commissioners  of  Dakota  county  submitted  to  the  electors  of  that  countya 
proposition  to  issue  county  bonds  to  the  Covington,  Columl)Us  &  Black  Hills 
Hailroad  Company  in  the  amount  of  895,000,  being  15  per  cent,  of  the  assessed 
valuation  of  the  county.  This  proposition  was  submitted  at  one  election  and  re- 
ceivetl  more  than  two-thirds  of  all  the  votes  cast  and  was  declared  carried,  and 
the  bonds  were  thereafter  issued  and  placed  in  the  hands  of  a  trustee,  and  have 
been  delivered  to  the  railroad  company  or  its  assigns.  The  election  for  thoso 
bonds  was  held  under  the  provisions  of  section  2,  art.  12,  of  the  constitution, 
which  reads  as  follows:  "No  city,  county,  town,  precinct,  municipality,  or 
otlier  subdivision  of  the  state  shall  ever  make  donations  to  any  railroad  or 
other  works  of  internal  improvements  unless  a  proposition  so  to  do  shall  have 
first  been  submitted  to  the  qualified  electors  thereof  at  an  election  by  author- 
ity of  law:  provided,  that  such  donations  of  a  county,  with  the  donations  of 
such  subdivisions,  in  the  aggregate  shall  not  exceed  10  per  cent,  of  the 
assessed  valuation  of  such  county:  provided,  further,  that  any  city  or  county 
may,  by  a  two-thirds  vote,  increase  such  indebtedness  5  per  cent.,  in  ad(iition 
to  such  10  per  cent.,  and  no  bonds  or  evidences  of  indebtedness  so  issued 
shall  be  valid  unless  the  same  shall  have  indorsed  thereon  a  certificate  signed 
by  the  secretary  and  the  auditor  of  state,  showing  tliat  the  same  is  issued 
pursuant  to  law.*' 

There  is  no  statute  in  this  state  authorizing  a  county  to  issue  its  bonds  in 
excess  of  10  per  cent,  of  the  assessed  valuation,  and  the  constitutional  pro- 
vision above  quoted  does  not  confer  the  right  to  vote  bonds,  but  merely  places 
restrictions  upon  the  power  of  the  legislature  prohibiting  it  from  ever  au- 
thorizing the  issue  of  such  bonds  in  excess  of  15  per  cent.  The  question  here 
presented  was  before  the  court  in  the  case  of  Reineman  v.  C,  C.  cfe  B.  H,  R. 
Co.  7  Xeb.  312;  the  opinion  being  written  by  the  present  chief  justice,  who, 
after  copying  the  section  above  quoted,  said:  "It  will  not  be  claimed  that,  in 
the  absence  of  any  law,  either  statutory  or  constitutional,  the  electors  of  a 
county  or  municipality  could  impose  an  indebtedness  of  this  sort  that  would 
be  binding  upon  the  inhabitants  thereof.  Yevf  clearly  they  could  not.  Nei- 
ther will  it  be  denied,  we  think,  that,  in  the  absence  of  all  constitutional  re- 
striction, the  legislature  could,  by  a  suitable  enactment,  authorize  such  aid  in 
any  amount  which  the  people  might  see  fit  to  vote.  Indeed,  until  the  adop- 
tion of  our  present  constitution,  this  whole  matter  of  municipal  aid  to  works 
of  internal  improvement  was  within  the  sole  control  of  the  state  losrislatnre, 
nnd  subject  to  no  restraint  other  than  such  as  that  body  in  its  wisdom  saw 
fit  to  impose.  This  being  so,  the  section  of  the  constitution  above  quoted 
must  be  considered  as  restrictive  only  upon  the  exercise  of  legislative  discre- 
tion in  the  authorization  of  county  and  municipal  indebtedness  to  aid  in  the 
construction  of  railroads  and  othei*  works  of  internal  improvement.  It  fixes 
the  boundary  beyond  which  the  legislature  cannot  go,  but  within  which  its 
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authority  is  still  supreme.  The  constitution  does  not,  of  its  own  force  and 
independently  of  the  legislature,  assume  to  authorize  the  people  to  vote  such 
aid,  but,  on  the  contrary,  the  necessity  of  legislative  permission  and  direction 
is  expressly  recognized." 

Again,  on  page  318,  he  said:  <*We  conclude,  therefore,  that,  until  the  legis- 
lature shall,  by  suitable  act,  change  the  existing  statutory  law  so  as  to  author- 
ize it,  there  is  no  warrant  for  creating  a  county  indebtedness  in  aid  of  inter- 
nal improvements,  exceeding  in  the  aggregate  10  per  cent,  of  the  assessed 
value  of  the  taxable  property  within  the  county  furnishing  such  aid;  and 
further,  that  by  the  amendment  of  Februaiy  17,  1875,  such  aid  must  have 
been  authorized  by  at  least  two-thirds  of  all  the  votes  cast  on  the  proposition 
to  extend  such  aid."  It  was  held  that  as  the  proposition  was  submitted  as 
an  entirety,  and  exceeded  the  statutory  limit,  the  election  was  simply  "a  void 
act,  conferring  no  authority  whatever  upon  the  board  of  county  commission- 
ers to  issue  the  bonds  of  the  county  in  any  amount  whatever." 

Tiie  correctness  of  that  decision  has  never,  so  far  as  I  am  aware,  been  ques- 
tioned ;  nor  can  it  be  successfully.  A  county  has  no  inherent  right  to  issue 
commercial  paper.  It  is  a  mere  governing  agency  of  the  state,  with  certani 
powers  distinctly  specified  in  the  statute.  Now,  suppose  such  organization, 
without  legislative  authority,  should  issue  its  bonds  to  a  railroad  company  to 
the  amount  of  50  per  cent,  of  its  assessed  valuation,  would  such  bonds  possess 
any  validity  y  There  would  be  a  lack  of  power  on  the  part  of  those  executi  ii;^  the 
bonds  that  would  render  them  invalid  in  whatever  hands  they  might  be  found. 

The  reason  is,  the  county  commissioners,  in  issuing  bonds,  act  under  a 
special  power,  and  if  they  proceed  without  authority  their  acts  are  simply 
void.  Xor  can  it  make  any  difference  whether  the  bonds  issued  without 
authority  of  law  amount  to  15  or  50  per  cent  of  the  assessed  valuation.  In 
either  case,  being  in  excess  of  the  powers  conferred,  they  are  nullities,  lii 
the  case  under  consideration  the  S95,000  issued  by  Dakota  county  in  1870.  be- 
ing 5  per  cent,  in  excess  of  the  limit  fixed  by  law,  in  the  opinion  of  the  writer 
are  null  and  void.  Yet  it  is  proposed  to  issue  funding  bonds  to  the  amount 
of  $144,000  to  replace  such  bonds,  the  rate  of  interest  to  be  diminishe<l  to  G 
per  cent.  And  the  mandamus  applied  for  in  this  case  is  to  compel  the  secre- 
tary of  state  and  auditor  to  indorse  on  these  bonds  that  they  are  issued  pur- 
suant to  law.  The  object  of  this  provision,  so  far  as  the  writer  is  aware,  was 
to  prevent  unprincipled  persons  from  going  into  the  unsettled  counties  of  the 
state  and  issuing  fraudulent  obligations  in  the  names  of  such  counties,  and 
selling  the  same,  and  thus  not  only  defraud  the  purchaser,  but  bring  reproarli 
upon  the  good  name  of  the  state.  But  the  respondents  are  not  judicial  offi- 
cers, nor  is  their  certificate  a  guaranty  on  the  part  of  such  officers  or  of  the 
state  that  the  ins.truments  are  valid.  Such  officers  may  make  a  mistake  as  to 
the  law,  and  so  long  as  they  act  in  good  faith  they  are  not  personally  liable 
for  the  same.  Thus,  the  former  auditor  and  secretary  of  state,  evidently 
supposing  that  the  constitution  alone  conferred  authority  to  issue  lK)nds  to  the 
extent  of  15  per  cent,  of  the  assessed  valuation,  certified  that  the  895,000  of 
bonds  in  question  were.issued  pui*suant  to  law.  But  this  added  nothing  to  their 
validity,  and  that  question  can  be  determined  alone  by  the  courts.  AVhere. 
however,  these  officers  object  to  certifying  certain  bonds,  upon  the  ground 
that  they  are  illegal,  as  in  this  case,  the  court,  in  order  to  compel  them  to  act, 
must  declare  that  the  proposed  bonds  are  legal. 

Tliis  court  must,  in  effect,  hold  that  the  S95,000  of  bonds  issued  in  1876, 
without  authority  of  law,  were  and  are  legal  obligations  of  Dakota  county. 
Such  a  decision  breaks  down  all  the  barriers  erected  for  the  protection  of  tax- 
payers, and  is  fraught  with  evils,  the  full  import  of  which  may  not  now  be 
apparent. 

There  are  other  questions  in  the  case  which  cannot  be  considered  without 
extending  this  opinion  to  too  great  a  length.     The  writ  should  be  denied.    • 
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Cedar  County  «.  Jenal. 
Filed  March  22. 1883. 

1.  The  payment  of  money  in  the  hands  of  a  eonnty  treaiorer  at  the  termination  of  hU  office  to  his 
snecessor,  can  be  effsctaated  only  by  the  delivery  of  that  which,  by  the  law  of  the  land,  la  recognized 
as  money. 

2.  The  mere  deLvery  of  certificates  of  deposits  of  a  banker,  no  money  haTing  been  realized  from 
them,  eren  if  assented  to  by  the  saccessor,  is  not  a  payment,  nor  will  it  relieve  the  oatgolng  treaHurer 
xnd  his  saretles  from  ItabHity  on  his  official  bond  for  failing  to  pay  over  money  foand  to  be  due  from 
him  to  the  coauty  on  final  settlement. 

Error  from  Cedar  county. 

C,  C.  McNish,  W.  E,  Qanit,  and  Gamble  Bros.,  for  plaintiff.  B.  B.  Boyd,  for 
defendant. 

Lake,  C.  J.  The  action  in  the  court  below  was  brought  on  behalf  of  Cedar 
county,  to  recover  from  Peter  Jenal,  late  treasurer  of  said  county,  and  the 
other  defendants,  as  sureties  on  his  official  bond,  a  sum  of  money  which  it 
was  claimed  he  had  failed  and  refused  to  pay  over  to  L.  M.  Howard,  his  suc- 
cessor, at  the  expiration  of  his  term  of  office.  Although  the  record  is  exceed- 
ingly voluminous,  including  as  it  does,  unnecessarily,  all  of  the  testimony  taken 
in  the  case,  the  real  gist  of  the  controversy  is  embraced  within  very  narrow 
limits.  The  defendants,  by  their  answer,  admitted  that  at  the  expiration  of 
.Fenars  term  the  amount  of  money  demanded  was  in  his  hands,  belonging  to 
the  county;  but  they  alleged  in  defense  full  payment,  **in  the, manner  re- 
quired by  law.  "  Payment  being  the  only  defense  claimed,  if  this  failed,  the 
plaintiff  was  entitled* to  judgment  as  prayed.  The  matter  relicsd  on  for  pay- 
ment is  stated  in  the  answer  thus:  "That  on  the  fourteenth  day  of  January, 
1879,  the  said  Peter  Jenal,  under  the  express  direction  of  one  Lewis  M. 
Howard,  who  at  that  time  was  acting  as  treasurer  of  Cedar  county,  Nebraska, 
and  recognized  by  the  plaintiff  as  the  successor  in  office  of  the  said  Peter 
Jenal,  did  pay  of  said  funds,  to  one  M.  M.  Parmer,  (who  was  a  banker  at 
Yankton,  in  Dakota  territory,)  the  sum  of  $3,500,  and  received  certificates 
from  said  M.  M.  Parmer  of  said  payment,  which  said  Peter  Jenal  duly  de- 
livered to  said  Louis  M.  Howard,  and  said  Howard  received  as  payment  of 
the  said  sum  on  the  amount  to  be  accounted  for  to  the  said  plaintiff,  by  reason 
of  the  amount  found  chargeiible  to  the  said  Peter  Jenal  on  the  settlement 
with  said  plaintiff,  as  set  forth  in  said  plaintilTs  petition,  which,  with  the 
amounts  admitted  in  said  petition  to  have  been  paid,  fully  satisfies  the 
amount  due  at  said  settlement."  From  this  it  appears  that  the  payment  re- 
lied on,  more  briefly  stated,  was  by  certificates  of  deposit  purchased  from 
Parmer  with  the  funds  in  Jenal's  hands,  by  direction  of  the  succeeding 
treasurer.  If,  in  the  opinion  of  the  court,  this,  as  to  the  county,  were  no  pay- 
ment, the  defense  fails  and  the  judgment  must  be  reversed. 

A  very  large  number  of  errors  are  assigned,  but  all,  or  nearly  all,  of  them 
depend  upon  whether  this  plea  of  payment  is  any  defense  or  not.  If  it  be  a 
defense,  then  the  testimony  objected  to  by  the  plaintiff  was  rightly  received, 
and  the  instructions  to  the  jury  properly  given ;  if  it  be  not,  then  the  testi- 
mony ou  ght  to  have  been  excluded,  and  instructions  substantially  as  requested 
by  the  plaintiff,  which  were  refused,  given. 

Is  the  matter  pleaded  as  payment  a  defense?  We  think  not.  The  bond 
given  by  the  defendants,  on  which  the  action  was  brought,  required  Jenal  to 
*•  promptly  pay  over  to  the  person  or  officer  entitled  thereto  all  money  which  '* 
might  "come  into  his  hands  by  virtue  of  his  said  office,"  and  to  "faithfully 
account  for  all  balances  of  money  remaining  in  his  hands  at  the  terminatiun 
of  his  office." 

Section  94  of  the  revenue  act  (Gen.  St.  930)  provides  that  the  "treasurer,  on 
going  out  of  his  office,  shall  deliver  to  his  successor  in  office  all  public  mouevs," 
V.I5— 24  (no.  vi) 
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etc.,  in  his  possession.  And  the  next  section  declares  that  if  he  *' shall  fail 
*  *  *  to  pay  over  all  moneys  with  which  he  may  stand  charged  at  the  time, 
and  in  the  manner  prescribed  by  law,  it  shall  be  the  duty  of  the  county  clerk,  on 
receiving  instructions,  *  *  *  to  cause  suit  to  be  Instituted  against  such 
treasurer  and  his  sureties,  or  any  of  them,  in  the  district  court  of  his  county." 

Thus  we  see  that  it  being  money  that  was  in  JenaUs  hands  belonging  to  the 
county,  both  the  law  and  his  official  bond  united  in  requiring  him  to  hand 
that  over  to  his  successor.  The  delivery  of  Parmer's  certificates  was  not  pay- 
ment, for  they  were  only  promises  of  a  stranger  to  the  county  to  pay  money. 
The  payment  of  money  can  be  effectuated  only  by  the  delivery  of  that  which, 
by  the  law  of  tlie  land,  is  recognized  as  money.  Even  if  Howard,  the  succes- 
sor in  office,  did  agree  to  accept  these  certificates  in  payment, — which,  how- 
ever, he  denies, — no  money  having  been  realized  from  them,  it  could  avail  the 
defendants  nothing  as  against  the  county.  In  the  collection,  care,  and  dis- 
^bursements  of  the  revenues  in  this  state,  such  certificates  are  not  recognized 
at  all  by  the  law,  and  no  officer  has  any  right  whatever  to  deal  in  them  on  be- 
half of  the  public.  If  a  treasurer  invest  the  public  funds  in  them,  he  is  guilty 
of  a  highly  penal  offense.  Criminal  Code,  §  124.  It  would,  indeed,  be  a 
strange  system  of  laws  that  would  permit  an  act,  denounced  as  a  felony,  to  be 
pleaded  in  bar  of  an  action  brought  to  recover  money  lost  by  that  act.  But 
such  is  not  the  law.  The  only  way  in  which  it  was  possible  for  Jenal  to  have 
satisfied  the  law  and  his  bond,  and  relieved  himself  and  his  sureties  from  respon- 
sibility as  to^  this  money,  was  to  have  handed  it  over  to  his  successor  in  office. 
It  being  money  which  he  held  on  the  public  account,  it  was  money  that  the  law 
and  his  bond  required  him  to  produce  and  hand  over.   Nothing  else  could  suffice. 

Such  being  our  view  of  the  law  governing  this  case,  it  is  unnecessary  to 
notice  the  particular  errors  committ^  during  the  trial,  in  ruling  upon  the  ad- 
missibility of  evidence,  and  in  giving  instructions  to  the  jury.  The  several 
rulings  complained  of  were  in  harmony  with  the  view  of  the  law  entertainerl 
by  the  judge,  and  clearly  expressed  in  one  of  the  instructions  excepted  to, 
which  was  in  these  words:  '*  Mr.  Jenal  testifies  that  he  had  the  amount  due 
from  him  to  the  county  on  deposit  in  a  bank  at  Yankton;  that  he  requested 
Mr.  Howard,  *  his  successor,'  to  go  with  him  to  that  place  and  receive  the  money ; 
that  Mr.  Howard  refused  so  to  do,  but  instructed  Mr.  Jenal  to  bring  him  a  small 
portion  thereof  and  deposit  the  rest  to  his  credit  in  the  same  bank.  Now,  if  you 
tind  that  these  instructions  were  given,  and  in  pursuance  thereof  Mr.  Jenal  did 
bring  so  much  of  the  money  as  directed,  and  left  the  rest  on  deposit  in  the 
bank  to  the  credit  of  Mr.  Howard,  changing  the  deposits  from  his  name  to  that 
of  Mr.  Howard,  and  that  this  was  agreed  upon  by  both  Howard  and  Jenal  as 
a  payment;  and  if  you  further  find  that  the  bank  at  that  time  had  sufficient 
funds  and  was  able  to  pay  the  amount  of  such  deposits,  then  such  transaction 
would  be  a  payment  of  such  amount  of  $3,500  to  Mr.  Howard,  and  you  would 
be  obliged  to  find  for  the  defendants." 

This  instruction,  it  will  be  observed,  is  in  direct  conflict  with  our  views  as 
above  expressed  concerning  the  duties  and  responsibilities  of  a  county  treas- 
urer respecting  the  public  funds  intrusted  to  his  care.  Surely  the  learned 
judge  presiding  at  the  trial  must  have  overlooked  the  fact  that  Jenal  himself 
and  not  the  Yankton  banker  was  the  lawful  custodian  of  the  money,  and  the 
only  one  to  whom  the  county  could  look  for  it  until  handed  over  to  his  suc- 
cessor; and  that  Jenal,  the  moment  he  deposited  the  money  in  the  bank, 
violated  the  law^,  and  was  guilty  of  an  act  of  embezzlement  for  which  he  was 
not  only  civilly  but  criminally  liable. 

Very  clearly  to  our  minds,  the  transaction  referred  to  in  this  instruction 
was  not  a  payment  of  the  public  money  by  Jenal  to  his  successor,  nor  did  it 
relieve  the  defendants  from  liability  on  their  bond.  The  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  court  below  to  be  proceeded  with  in 
conformity  to  this  opinion. 
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RiDEB  V,  Btjrlinoton  &  M.  R.  R.  Co. 
Filed  March  22, 1883. 

1.  The  grant  of  the  right  of  way  to  the  Borlington  k  HiMOori  Blver  Railroad  CompAoy  over  the 
lands  of  the  United  States  hy  section  18  of  the  act  of  Jaly  2, 1864,  was  of  a  present  interest,  and  notice, 
from  the  passage  of  the  act,  to  all  persons  dealing  with  public  lands  within  the  prescribed  limits  of 
the  company*s  interest  therein. 

2.  And  where,  after  one  location  of  its  road,  the  railroad  company  changed  its  line  pursuant  to  the 
act  of  eongre«s  approved  May  6, 1870,  (U.  S.  St.  at  Large,  118,)  Ae/d,  that  a  purchaser  of  land  from  the 
United  States  after  the  passage  of  the  act  took  it  subject  to  the  right  of  way  under  the  new  location, 
afterwards  made. 

Error  from  Saline  county. 

/.  -R.  Webster,  for  plaintiff.     T,  M.  Marquette^  for  defendant. 

Lake,  C.  J.  The  controlling  principle  in  this  case  is  not  different  from  that 
applied  by  the  supreme  court  of  the  United  States  in  the  case  of  St.  Joseph  rf* 
J>.  C.  R.  Co.  V.  Baldwin,  103  17.  S.  420.  The  statute  giving  the  right  of 
way  there  considered  is  not  essentially  different  from  the  one  granting  the 
right  of  way  here  in  controversy.  In  both  statutes  words  of  present  grant 
iire  employed  to  designate  the  right  given.  To  the  St.  Joseph  &  Denver  City 
Company  the  grant  is  in  these  words,  viz.:  "That  the  right  of  way  through 
tlie  public  lands  be  and  the  same  is  lierebv  granted  to  said  St.  Joseph  &  Den- 
ver City  Railroad  Company,"  etc.  Section  6.  Act  of  July  23, 1866;  14  U.  S. 
St.  at  Large,  211. 

The  grant  in  this  case  is  as  follows:  "And  for  the  pui-pose  of  enabling 
said  Burlington  &  Missouri  River  Railroad  Company  to  construct  that  por- 
tion of  their  road  herein  authorized,  the  right  of  way  through  the  public  lands 
is  herebv  granted  to  said  company  for  the  construction  of  said  road."  Sec- 
tion 18,  Act  of  July  2, 1864,  (13  U.  S.  St.  at  Large,  364.) 

Being  a  grant  of  a  present  interest,  this  language  is  notice,  from  the  pas- 
sage of  the  act,  to  all  persons  dealing  with  public  lands  within  the  prescribed 
limits  of  the  grantee*s  interest  therein.  In  this  respect  the  grant  of  the  right 
of  way  differs  from  that  donating  land  to  aid  in  the  construction  of  the  road, 
which  is  expressly  limited  in  its  operation  to  the  time  when  the  route  is  defi- 
nitely fixed.  Vance  v.  B.  *  M.  R,  R.  Co,  12  Xeb.  285;  [S.  C.  11  N.  W.  Rkp. 
-'^04.]  Speaking  upon  this  subject  of  right  of  way  under  the  act  of  July  23, 
1866,  in  the  case  first  above  cited,  Mr.  Justice  Field  said:  "But  the  grant 
of  the  right  of  way  by  the  sixth  section  contains  no  reservations  or  excep- 
tions. It  is  a  present  absolute  grant,  subject  to  no  conditions  except  those 
necessarily  implied,  such  as  that  the  road  shall  be  constructed  and  used  for 
the  purpose  designated."  And  again:  "  The  uncertainty  as  to  the  ultimate 
kication  of  the  line  of  the  road  is  recognized  throughout  the  act,  and  when 
any  qualification  is  intended  in  the  operation  of  the  grant  of  lands,  from  this 
circumstance  it  is  designated.  Hail  a  similar  qualification  upon  the  absolute 
gnint  of  the  right  of  way  been  intended,  it  can  hardly  be  doubted  that  it 
would  have  been  expressed.  The  fact  that  none  is  expressed  is  conclusive 
that  none  exists."  It  is  claimed,  however,  that  the  case  wherein  this  lan- 
guage was  used  differs  from  the  one  we  are  now  considering,  in  this :  that  the 
right  of  way  there  upheld  was  on  the  first  and  only  line  adopted  by  the  rail- 
road company,  while  here  it  appears  that  another  and  different  location  had 
l)een  made  as  early  as  the  fifteenth  of  June,  1865;  and  the  right  now  con- 
tended for  was  selected  in  pursuance  of  a  change  therein,  by  which  the  road 
was  made  to  cross  the  plaintiff's  land.  And  it  is  urged  that  although  this 
change  was  authorized  by  act  of  congress,  yet  it  should  not  be  held  to  confer 
any  right  npon  the  railroad  company,  as  against  a  purchaser  from  the  United 
States,  prior  to  the  definite  location  of  the  new  route;  that  the  first  location 
should  "  be  held  to  be  a  fixing  of  any  floating  right  of  location, — a  segregation 
and  definition  of  its  claims  for  right  of  way." 
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We  cannot  assent  to  the  application  of  this  proposition  to  this  case.  If  the 
plaintiff  had  acquired  the  governuient  title  to  the  land  after  the  fii*st  location 
of  the  road,  and  before  the  passage  of  the  act  authorizing  a  change,  there 
would  be  great  strength  in  the  position  here  taken.  But,  as  we  view  the 
effect  of  this  act,  it  was,  from  the  date  of  its  p<issage,  to  bring  section  18  of 
tlie  act  of  July  2,  18G4,  above  referred  to,  into  full  operation  as  to  public 
lands,  not  otherwise  disposed  of,  which  the  new  location  might  cross.  The 
ivct  authorizing  this  change  is  *'  Be  it  enacted,"  etc.,  *'  that  the  Burlington  & 
Missouri  River  Railroad  Company,  or  its  assigns  in  the  state  of  Nebraska, 
may  so  far  change  the  location  of  tliat  portion  of  its  line  that  lies  west  of  the 
city  of  Lincoln,  in  said  state,  as  sliown  by  the  map  thereof  now  on  tile  in  the 
general  land-office  of  the  United  States,  so  as  to  secure  a  better  and  more  prac- 
ticable route,  and  to  connect  with  the  Union  Pacific  Railroad  at  or  near  the 
Fort  Kearney  reservation,  said  new  line  to  be  located  on  the  land  grant  made 
by  the  United  States  to  aid  in  its  construction:  provided,  however,  that  said 
line  shall  not  be  located  further  south  than  the  southern  boundai'y  line  of 
township  No.  7,  in  said  state,  and  said  change  shall  not  impair  the  rights  to 
nor  change  the  location  of  said  land  grant,  and  the  said  company  or  its  assigns 
shall  receive  no  different  or  other  or  greater  quantity  of  land  than  if  this  act 
had  not  passed,  and  no  change  had  been  made  in  the  located  line  of  said  rail- 
road." It  will  be  observed  that  there  is  nothing  in  this  language  evincing  any 
intent  or  disposition  on  the  part  of  congress  to  withdraw  any  right  given  by 
the  act  of  July  2, 1864,  which  might  be  applicable  to  this  new  line,  except 
that  the  location  and  extent  of  the  land  grant,  as  already  determined,  should 
not  be  changed. 

We  are  of  opinion  that  when  the  plaintiff*s  grantor,  Englehardt,  pre-empted 
this  land,  on  the  seventh  of  June,  1870,  he  took  it  subject  to  the  right  of  the 
defendant  to  locate  its  new  line  across  it;  and  the  judgment  of  the  district 
court,  being  in  conformity  with  this  view,  is  affirmed. 

Maxwell,  J.,  dissenting.  I  am  unable  to  give  my  assent  to  the  opinion  of 
the  majority  of  the  court  for  the  following  reasons: 

The  plaintiff  is  the  owner  of  the  N.  E.  ^  of  section  20,  township 
8,  range  1  E.,  and  the  defendant's  railroad  runs  across  the  same  in  a  diagonal 
manner,  taking  a  strip  about  200  feet  in  width  by  more  than  half  a  mile  in 
length,  the  whole  amount  of  land  taken  being  in  excess  of  12  acres.  Rider  ac- 
(|uired  title  as  follows:  On  the  fourteenth  of  June,  1870,  one  John  Englehardt 
liled  a  declaratory  pre-etnption  statement,  alleging  settlement  on  the  seventh 
of  that  mouth.  He  niiide  tinal  proof  and  payment  for  the  land  June  14, 1871, 
and  received  his  patent  March  20,  1872.  On  the  twenty-fourth  of  June,  1871, 
Englehardt  conveyed  the  west  half  of  the  land  in  question  by  warranty  deed 
to  the  plaintiff  and  one  Clark.  In  September  of  that  year  Clark  and  wife  con- 
veyed to  the  plaintiff.  It  appears,  too,  that  Englehardt,  on  the  twenty-fourth 
of  June,  1871,  conveyed  the  east  half  of  this  land  to  one  Cary,  and  that  in 
August  of  that  year  Cary  and  wife  conveyed  to  the  plaintiff. 

On  the  fifteenth  of  June,  1865,  the  defendant  filed  a  plat,  locating  its  line  of 
railway  from  Plattsmouth  to  Kearney,  on  the  Union  Pacific  Railr^ul,  and  in 
August,  1870,  congress  passed  an  act  authorizing  a  change  of  the  line  within 
certain  limits  west  of  the  Blue  river.  In  pursuance  of  this  statute  the  com- 
pany in  1871  filed  a  plat  of  the  new  line,  which  passed  through  the  lands  in 
question,  the  settlement  of  Englehardt  thereon  being  made  b^ore  the  second 
plat  was  filed. 

This  action  is  brought  by  the  owner  of  the  land  to  recover  damages  for  the 
land  taken,  and  other  damages  to  the  remainder  of  the  tract.  Two  questions 
are  presented:  First,  did  the  defendant,  by  the  location  of  its  liue  on  the 
fifteenth  of  June,  1865,  exhaust  the  power  given  it  to  locate  its  line  on  the 
public  lands  of  the  United  States?    Second.  If  it  did  not,  can  it  claim  the 
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right  of  way  over  lands  that  had  been  settled  and  filed  upon  under  the  pre- 
emption law  before  the  location  of  the  second  line,  but  final  proof  and  pay- 
ment thereafter  made?  In  the  case  of  Moorhead  v.  Little  Miami  R.  Co,  17 
Ohio,  340,  353,  the  company  had  located  and  constructed  its  road  under  a  spe- 
cial chiirter,  and  the  question  presented  was  its  right  to  relocate  and  recon- 
struct its  road  on  other  and  distinct  ground. 

The  tenth  section  of  the  charter  required  the  company  to  select  the  route 
as  soon  as  practicable.  The  twelfth  section  gave  "  authority  to  vary  the  route 
and  change  the  location  after  the  first  selection  had  been  made," — Firtft,  when- 
ever a  better  and  cheaper  route  could  be  had;  second,  whenever  **any  obstacle 
to  continue  said  location  was  found,  either  by  difficulty  of  construction  or  pro- 
curing right  of  way  at  reasonable  cost."  Under  these  latter  provisions  the 
company  claimed  the  right  to  condemn  the  complainant's  property.  The  court 
say,  (pages  350-1 :)  *^These  grants  of  power  are  in  derogation  of  private  right, 
and  would  be  totally  void  but  for  the  provisions  of  the  constitution  which 
make  private  rights  subservient  to  the  public  welfare.  Admitting  that  the 
interests  of  the  public  were  such  as  to  warrant  this  extensive  delegation  of 
tfhe  right  of  sovereignty  or  right  of  eminent  domain,  and  it  is  quite  certain 
that  the  iK)wer  should  be  clearly  expressed,  or  necessarily  and  clearly  implied 
from  what  is  clearly  expressed  in  the  grant.  In  such  case  the  rule  of  con- 
struction should  be  strict.  Xo  state  can  ever  be  presumed  to  have  parted 
with  a  portion  of  its  sovereignty,  even  to  her  own  citizens,  without  a  gnmt 
affirmatively  made.  And  no  statute  derogatory  of  private  right  should  gain 
anything  by  forced  construction.  The  general  rule  requiring  grants  of  this 
nature  to  be  strictly  construed,  is,  in  our  opinion,  the  only  safe  one,  and  it 
should  be  adhered  to  with  unyielding  tenacity.  *  *  *  That  statutes  of 
this  nature  should  be  strictly  construed,  is  a  position  abundantly  sustained  by 
the  cases  cited  by  complainant's  counsel.  This  case  stands  thus:  The  cor- 
porators had  the  power  to  locate  and  construct  a  railroad.  They  could  exer- 
cise tliis  right  but  once  without  a  further  grant.  To  accomplish  this  object  a 
most  important  attribute  of  sovereignty  was  bestowed  upon  them  by  the  legis- 
lature,— the  extraordinary  reserved  power  of  subjecting  the  property  of  private 
individuals  to  a  public  use.  If  it  was  intended  that  this  should  be  a  con- 
tinuing power, — one  that  might  be  exercised  and  re-exercised  again  and  again, 
as  often  as  might  suit  the  convenience  of  the  company, — the  legislature  should 
so  declare  in  express  terms." 

In  the  case  of  Little  Miami  R.  Co,  v,  Naylor,  2  Ohio  St.  236,  this  decision 
was  affirmed.  See,  hIso,  Blakeinore  v.  Qlamorgatiahire  Canal  Co,  1  Mylne  &  K. 
154 ;  Canal  Co,  v.  Blackmore,  1  Clark  «&  F.  262 ;  State  v.  Turnpike  Co,  10  Conn. 
157;  Turnpike  Co,  v.  Hosme?\  12  Conn.  364;  L.  ct-  N.  Turnpike  Co,  v.  N,  R. 
Turnpike  Co,  2  Swan,  282;  1  lledf.  Railw.  410.  If  these  cases  state  the  law 
coiTectly,  then  the  defendant,  by  the  location  of  its  line  over  the  public  lands, 
exhausted  its  power  in  that  regard,  unless  there  is  some  provision  in  the  act 
of  1870  continuing  the  grant  of  the  right  of  way  on  the  new  line,  and  an  ex- 
amination of  that  act  will  show  that,  while  the  land  grant  is  preserved,  there 
is  nothing  said  about  the  right  of  way.  The  right  of  way  over  the  new  line 
was  not,  therefore,  granted  to  the  defendant.  But  suppose  it  was,  still  the 
plaintiff  is  entitled  to  recover.  Suppose  congress  should  pass  an  act  granting 
the  right  of  way  to  a  railway  company  across  the  public  lands, — a  grant  i?i  pre- 
scenti, — but  there  is  no  provision  in  the  act  for  withdrawing  such  lands  from 
market,  or  selling  them  subject  to  the  grant:  is  not  a  purchaser  from  the 
United  States  without  notice  entitled  to  protection?  It  will  be  said  that  the 
statute  is  notice  of  the  grant  and  that  is  sufficient.  Bat  that  the  statute  is 
not  notice  is  evident,  because  until  the  line  is  located  it  is  a  mere  possibility. 
But  before  this  grant  was  made  congress  liad  passed  general  laws  granting  to 
pensons,  possessing  certain  qualiHcations,  portions  of  the  public  lands,  not  ex- 
♦•eetling  160  acres  to  each  person,  the  grant  being  made  upon  certain  condi- 
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tions,  such  as  settlement,  residence,  etc.  Here  is  a  continuing  offer  to  settlers 
on  the  part  of  the  United  States  to  settle  on  the  public  domain,  and  the  prop- 
osition, when  accepted;  becomes  a  contract  between  the  individual  and  the 
government,  that,  if  he  comply  with  the  terms  of  the  statute,  he  shall  in  due 
time  receive  a  patent  for  the  land  claimed.  A  grant  of  right  of  way  rests 
upon  the  same  ground,  and  is  a  mere  proposition  in  the  first  instance  to  give 
the  right  of  way  if  the  company  will  build  its  road  thereon.  If  the  company 
should  fail  the  grant  would  lapse.  It  seems  to  me,  therefore,  that,  until  the 
company  located  its  second  line  of  road,  it  could  not  claim  the  right  of  way 
across  lands  which,  prior  to  that  time,  had  been  entered  as  a  homestead  or 
settled  upon  under  the  pre-emption  law.  The  language  of  section  2257  of  the 
Revised  Statutes  of  the  United  States  is  that  *^  all  lands  belonging  to  the 
United  States  to  which  the  Indian  title  has  been,  or  may  hereafter,  be  ex- 
tinguished, shall  be  subject  to  the  i-ight  of  preemption  under  the  conditions, 
restrictions,  and  stipulations  provided  by  law." 

The  lands  excepted  are  (1)  those  included  in  a  reservation;  (2)  lauds 
within  the  limits  of  a  town  or  selected  as  a  town-site;  (3)  lands  actually 
settled  upon  and  occupied  for  purposes  of  trade  and  not  for  agriculture;  (4) 
lands  on  which  are  any  known  salines  or  mines.  This  land  was  not  within 
the  exceptions,  and,  being  claimed  as  a  pre-emption,  was  not  government 
land.  By  tiie  term  "government  land,"  I  understand,  is  meant  land  which  is 
subject  to  disposition  by  the  government.  Suppose  a  grant  of  land  is  made 
to  a  railroad  company,  to  be  conveyed  to  it  in  certain  quantities  upon  the 
completion  and  acceptance  of  certain  sections  of  the  road,  and  that  after  the 
acceptance  of  the  grant  and  the  company's  rights  had  vested,  but  before  the 
acceptance  of  any  portion  of  the  road,  congress  should  pass  another  act  grant- 
ing the  land  to  another  company:  will  it  be  contended  that  congress  in  such 
case  possessed  such  power?  The  rights  of  the  company  would  have  attacheii, 
and  the  courts  would  see  that  they  were  enforced.  Wherein  does  the  ciise 
of  a  pre-emptor,  who  has  settled  on  public  land  in  good  faith  and  filed  his 
ileclaratory  statement,  differ  from  that  of  tlie  railroad  company?  The  case  is 
well  illustrated  in  that  of  Koeiiig  v.  0,  <fe  N,  W,  R.  R.  Co.  3  Neb.  373,  where 
it  was  held  that  when  the  right  to  property  is  vested  by  grant  for  a  particular 
purpose  by  legislative  authority,  the  legislature  cannot  vest  it  for  another. 
See,  also,  McGee  v.  Matthias,  4  Wall.  155. 

Are  not  the  rights  granted  to  a  pre-emptor  entitled  to  the  same  protection  ? 
Besides,  the  right  of  pre-emption  can  be  exercised  but  once  by  an  individual. 
He  settles  upon  and  enters  160  acres  of  land,  intending  to  make  his  home 
thereon.  In  entering  the  land  he  pays  the  full  price  per  acre  for  the  entire 
tract  and  receives  a  patent  therefor.  Afterwards  a  railroad  is  located  across 
the  land,  under  an  act  of  congress  granting  the  right  of  way,  which  act  was 
passed  before  he  entered  the  land,  and  under  which  the  right  of  way  is  claimeil 
across  his  land  without  compensation.  If  the  right  of  way  can  be  taken  in 
this  manner  it  is  not  the  government  that  is  granting  it,  but  it  is  taken  from 
the  individual  who  is  the  owner  of  the  entire  tract. 

In  the  cjise  at  bar  the  entire  tract  was  entered  and  paid  for,  and  if  the  de- 
fendant is  not  required  to  pay  the  damages,  the  citizen  and  not  the  govern- 
ment must  bear  the  loss.  To  me  this  seems  to  me  like  rank  injustice,  and  I 
cannot  give  my  assent  to  such  a  construction  of  the  law.  From  the  necessity 
of  the  cjise  a  railroad  company  is  permitted  to  choose  the  most  available  route 
for  its  line  of  road,  and  the  rights  of  individuals  are  so  far  subservient  to  tiie 
public  welfare  that  any  real  estate  necessary  for  right  of  way  may  be  appnv 
priated  to  its  use,  compensation  being  made  therefor;  but  the  courts,  by  no 
straineil  construction  of  the  language  of  a  statute,  should  deprive  the  owner 
of  that  which  is  justly  his  due. 
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State  of  Minnesota  ex  rel.  Wheeler  v,  Countt  Auditor  of  Washinch 

TON  Co. 

Filed  March  29,  1883. 

A  parcbfifle  at  tax  sale  is,  in  effect,  a  contract  between  the  state  and  tbe  parehnscr,  the  terms  of 
which  are  embodied  in  the  hiw  in  force  when  the  sale  \b  made. 

One  who  pnrehaaed  while  a  statate  waa  in  force  which  provided  for  the  refanding  of  the  purchase 
price,  and  snbseqnent  taxes  paid,  with  interest  at  the  rate  of  7  per  cont.  per  annum  in  the  event  of  the 
sale  being  discovered  to  be  invalid,  (Rev.  St.  1851,  e.  12,  i  74 ;  Comp.  St.  1808,  e.  9,  f  96.)  acquired  thereby 
a  right  as  by  contract,  so  long  as  the  state  shonld  continue  to  assess  taxes  upon  the  land,  and  to  en- 
force their  payment  against  the  land,  to  pay  such  taxes  and  to  have  relmbnrsement  in  accordunce 
with  the  terms  of  the  sti^tnte,  in  the  event  of  the  sale  being  found  to  be  invalid.  Such  right  could  not 
be  impaired  by  subsequent  legislation. 

A  repeal  of  such  act,  with  the  proviso  that  the  repeal  shonld  not  aflfect  any  accrued  right,  was  not 
operative  as  respects  such  right  in  the  purchaser  to  pay  subsequent  taxes,  and  to  have  reimburse, 
ment. 

Section  19,  e.  10,  of  Gen.  Law^  ISdl,  increasing  to  10  per  cent,  the  Interest  required  to  be  paid  out 
of  the  county  treasury  upon  the  price  paid  at  former  tax  sales,  and  upon  taxes  paid  by  purctiasers,  is 
nneonBtitntional  in  Its  retroactive  operation. 

Property  acquired  by  a  county  for  its  own  use,  and  not  speeifloally  appropriated  to  public  pur- 
poeee,  cannot  be  transferred  to  an  individual  or  appropriated  to  private  purposes  by  legislative  enact- 
ment. 

The  legislature  cannot  compel  taxation  for  a  private  purpose. 

Appeal  from  order  of  district  court,  county  of  Washington. 

/.  H.  Case,  for  respondent.    J.  W,  Castle,  for  appellant. 

Dickinson,  J.  The  relator  seeks  by  mandamits  to  enforce  repayment  from 
the  trestsury  of  Washington  county  of  money  paid  by  her  for  the  purchase  of 
lands  in  that  county  at  tax  sales  made  during  the  period  from  1858  to  1862, 
and  also  taxes  paid  by  her  upon  the  same  lands  subsequent  to  her  purchase 
at  tax  sale,  and  extending  over  the  period  from  1862  to  1876,  inclusive,  with 
interest  upon  all  of  such  sums  at  the  rate  of  10  per  cent,  per  annum. 

In  1878  the  tax  sales  were  duly  adjudged  to  have  been  void  and  were  an- 
nulled, the  reason  therefor  being  stated  in  the  judgment.  Any  objections  which 
might  have  been  raised  to  the  form  of  the  remedy  are  waived,  and  it  is  con- 
ceded on  the  part  of  the  respondent  that  the  relator  is  entitled  to  recover  the 
purchase  price  paid  at  the  tax  sales,  with  interest  as  demanded.  As  to  the 
taxes  paid  from  1862  to  1876,  the  right  of  recovery  is  contested,  it  being 
claimed  that  such  right  exists  only  by  force,  (section  97,  c.  11,  Gen.  St.  1878, 
as  amended  by  section  19,  c.  10,  Gen.  Laws  1881,)  and  it  seems  to  have  been 
claimed  in  the  court  below  that  such  act  could  not  operate  retroactively,  so 
as  to  give  a  right  of  recovery  not  before  existing,  without  violating  consti- 
tntlonal  guaranties.  But,  in  the  brief  of  the  respondent  now  before  us,  the 
point  is  not  distinctly  made  that  that  act  is  unconstitutional,  and  no  al- 
lusion is  made  to  the  statute  in  force  when  the  tax  sales  were  made,  or  to  the 
effect  of  the  statutes. 

The  case,  however,  involves  questions  of  such  general  interest  and  impor- 
tance that  we  deem  it  incumbent  upon  us  to  consider  and  decide  the  questions 
which  are  necessarily  involved,  although  they  have  not  been  formally  raised 
in  the  briefs.  The  statute  in  force  when  the  tax  sales  were  made  contains 
this  provision,  viz.:  "  If,  after  the  conveyance  of  any  land  sold  for  taxes,  it 
shall  be  discovered  that  the  sale  was  invalid,  the  board  of  county  commis- 
sioners shall  cause  the  money  paid  therefor  on  the  sale,  and  all  subsequent 
taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assignees,  to  be  re- 
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funded,  with  interest  on  the  whole  amount  at  the  rate  of  7  per  cent,  per  an- 
num, upon  the  delivery  of  the  deed  to  be  canceled."  Rev.  St.  1851,  c.  12,  § 
74;  Comp.  St.  1858,  c.  9,  §  95. 

This  statute  remained  unaffected  by  subsequent  legislation  until  1866, 
when  the  legislature,  by  the  general  repealing  provisions  of  chapter  122,  Gen. 
St.  1866,  assumed  to  repeal  that  part  of  the  Revised  Statutes  of  1851  which 
embraced  this  provision.  We  here  assume  that  the  statute  recited,  which 
was  in  operation  for  a  period  of  15  years,  and,  so  far  as  we  know,  without 
question  as  to  its  validity,  and  which  was  afterwards  followed  by  other  stat- 
utes of  a  like  nature,  so  far  as  constitutionsd  objections  could  be  involved, 
was  constitutional.  State  v.  CronkhiU,  28  Minn.  197;  [S.  C.  9  N.  W.  Rkp. 
681 ;]  Fleming  v.  Rovemd,  15  K  W.  Rep.  119. 

By  force  of  this  statute  the  relator  was  clearly  entitled  to  reimbursement  of 
the  taxes  paid  by  her  upon  the  faith  of  the  existing  law,  and  while  it  was 
still  in  force, — that  Is,  from  1862  to  1866, — with  interest  at  the  prescribed  rate 
of  7  per  cent.  Whetlier  10  per  cent,  interest  is  now  reasonable  upon  such  taxes 
will  be  considered  further  on.  Did  the  repeal  of  this  law  in  1866  affect  the 
right  of  the  relator  to  recover  by  force  of  the  original  act  the  taxes  paid  by 
her  subsequent  to  such  repeal  ? 

There  was  coupled  with  the  general  repealing  clause  above  cited  a  provision 
to  the  effect  that  such  repeal  should  ^*  not  affect  any  act  done  or  any  right  ac- 
cruing, accrued,  or  established."    Section  4,  c.  121,  Gen.  St.  1866. 

If,  by  virtue  of  the  prior  statute,  and  her  purchase  at  tax  sale  while  it  was 
in  force,  the  relator  had  acquired  a  '* right"  to  continue  to  pay  the  taxes  as 
they  should  be  charged  upon  the  property,  and  have  reimbursement  in  the 
event  of  the  failure  of  her  tax  title,  then,  by  the  conditions  of  the  repealing 
act,  such  case  was  excepted  from  its  operation,  and,  so  far  as  necessary  to  se- 
cure such  right,  the  former  statute  remained  in  force.  The  relator  did  ac- 
quire such  right. 

The  purchase  at  the  tax  sale  had  the  effect  of  a  contract  between  the  state 
and  tlie  purchaser,,  the  terms  of  which  are  to  be  found  in  the  law  in  force 
wlien  the  sale  took  place.  Hillbert  v.  Porter,  28  Minn.  496;  [S.  0.  11  N.  W. 
Rep.  84;]  Fleming  v.  Roverud,  supra;  Dikeman  v.  Dlkeman^  11  Paige,  484; 
Robimon  v.  Howe,  13  Wis.  341;  Cooley,  Tax.  870.  One  of  these  conditions, 
having  the  force  of  a  contract  stipulation,  was  that  which  we  have  above  re- 
cited relative  to  the  reimbursement  of  taxes  which  the  purchaser  should  pay 
subsequent  to  the  tax  sale.  This  provision  is  also  to  be  considered  in  con- 
nection with  certain  other  statutory  provisions  then  and  ever  since  in  force. 
By  such  statutes  it  was  required  that  taxes  be  assessed  yearly  upon  all  land 
subject  to  taxation ;  the  duty  rested  upon  the  owner  to  pay  these  taxes,  and 
upon  default  the  title,  whether  acquired  by  tax  sale  or  otherwise,  would  be 
defeated  by  subsequent  tax  sale  or  by  forfeiture  to  the  state.  It  was  thus  a 
practical  necessity  that  one  purchasing  at  tax  sale  should,  for  the  protection 
of  his  own  title,  pay  the  taxes  subsequently  assessed  upon  the  property.  Pre- 
sumal)ly  every  purchaser  contemplated  this  necessity,  imposed  by  the  law, 
when  he  became  a  purchaser,  but  he  contemplated  also  the  concurrent  protec- 
tion from  ultimate  loss,  in  the  event  of  the  failure  of  his  tax  title,  in  the  pro- 
vision for  reimbursement  of  the  taxes  he  would  be  compelled  to  pay.  This 
right  of  payment  for  the  protection  of  his  title,  and  of  reimbursement  in 
tlie  event  of  its  failure,  were  important  elements  in  the  contract,  and  would 
continue  to  be  valuable  to  the  purchaser  so  long  as  the  state  should  continue 
to  levy  tAxes  and  enforce  payment  against  the  land  itself.  We  are,  hence,  of 
the  opinion  that  this  right  was  preserved  unaffected  by  the  general  repeal  of 
the  statute.    Madland  v.  Beriland,  24  Minn.  372. 

For  the  same  reason  that  the  purchase  under  the  prior  statute  had  the 
effect  of  a  contract,  it  would  have  been  beyond  the  constitutional  power  of 
the  legislature  to  impair  this  right  of  the  purchaser  by  subsequent  enact- 
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ments.  See  cases  above  cited.  The  relator  is  lience  entitled  to  recover  the 
taxes  in  question,  with  interest  at  the  rate  of  7  per  cent.  Can  she  recover' 
interest  at  the  rate  of  ten  per  cent.  ?  This  depends  alone  upon  the  provisions 
of  section  19,  c.  10,  Gen.  Laws  1881,  amending  the  statute  of  1878.  The  act 
Has  by  its  terms  both  a  prospective  and  retrospective  operation.  It  gives  the 
riglit  to  the  relator  to  recover  10  per  cent,  interest  upon  taxes  paid  by  her 
from  1862  to  1876,  if  such  legislation  is  not  unconstitutional. 

The  decision  in  State  v.  Crmkhite,  28  Minn.  197,  [S.  0.  9  K  W.  Kep.  68,] 
in  effect  supports  such  right  of  recovery;  but  in  that  case  the  attention  of  the 
court  was  not  invited  nor  given  to  the  fact  that  the  later  act,  (1878,)  under 
which  a  recovery  was  awarded,  provided  for  a  higher  rate  of  interest  than 
was  authorized  by  the  statute  in  force  when  the  tax  sale  took  place.  We 
hence  feel  at  liberty  to  consider  the  question,  as  it  is  involved  in  this  Ciise,  as 
one  not  hitherto  decided. 

The  purpose  for  which  the  act  of  1881  requires  the  payment  of  the  addi- 
tional 3  per  cent,  must  be  regarded  as  a  private  and  not  a  public  one.  In  its 
prospective  operation  the  act  is  calculated  to  secure  results  in  which  the  state 
has  an  interest;  that  is,  it  tends  to  promote  the  payment  of  taxes.  But,  in 
its  retrospective  operation,  it  neither  offers  an  inducement  to  the  paying  of 
t^kxes,  nor  accomplishes  any  possible  purpose  connected  with  the  administra- 
tion of  public  affairs  in  which  the  state  is  concerned. 

It  only  bestows  a  gratuitous  reward  for  the  past  payment  of  taxas  which 
were  due  to  the  state,  and  the  payment  of  which  was  a  matter  of  favor  to  it, 
or  of  peculiar  merit  in  the  person  paying.  It  neither  assumes  to  impose  a 
penalty,  nor  to  award  damages  for  the  withholding  of  anything  previously 
^ne.  -No  right  of  reimbursement  existed  until  1878,  when  the  relator's  tax 
title  was  found  to  be  invalid,  nor  was  any  claim  or  demand  made  therefor 
until  December,  1881,  after  the  passage  of  this  act.  The  validity  of  the  act 
«annot  rest  upon  the  principle,  which  has  sometimes  been  asserted,  that  tlie 
legislature  has  power  to  compel  municipal  corporations  to  recognize  and  dis- 
•charge  obligations  of  a  merely  equitable  or  moral  nature,  although  no  recovery 
<x>uld  have  been  enforced  at  law,  or  in  a  court  of  equity.  The  legislature 
<3annot  have  contemplated  the  existence  of  any  such  moral  obligation  towards 
the  class  of  persons  who  are  made  the  beneficiaries  under  this  act,  in  its  re- 
trospective operation.  When  they  became  purchasers  at  tax  sale,  and  placed 
themselves  under  the  necessity  of  paying  the  taxes  which  should  be  thereafter 
assessed  upon  the  land,  they  were  alre^viy  provided  with  statutory  guaran- 
ties from  tfke  state,  having  the  force  of  a  contract,  for  the  reimbursement  of 
such  payments,  with  interest  at  the  same  rate  as  that  prescribed  by  the  gen- 
eral law, and  which  was  then  deemed  by  them  to  be  satisfactory;  otherwise 
they  would  have  voluntarily  purchased  under  such  a  law.  Under  these  cir- 
cnmstanees  a  law  passed  subsequent  to  the  payment  of  the  taxes,  and  which 
reaches  backward  20  years  in  this  case,  and  gives  an  additional  3  per  cent,  per 
year  in  excess  of  the  statutory  contract  under  which  it  was  paid,  was  not 
called  for  upon  any  ground  of  equity  or  morals.    It  was  a  simple  gratuity. 

We  have,  hence,  no  need  to  consider  what  limitations  may  exist  upon  tlie 
power  of  the  legislature  to  appropriate  money  in  a  county  treasury  to  any 
pablic  purpose,  or  to  compel  taxation  for  public  purposes.  The  inquiry  in 
this  case  is  narrowed  to  the  question  whether  the  legislature  may  appropriate 
money  already  in  the  county  treasury  to  a  private  purpose,  in  which  neitiier 
the  state  nor  county  has  any  interest,  and  in  respect  to  which  there  exists  no 
obligation,  legal  or  moral,  either  upon  the  state  or  the  county;  or  whether  the 
process  of  taxation  may  be  resorted  to  to  raise  money  for  such  a  purpose? 
The  payment  of  the  additional  3  per  cent.,  required  by  this  act,  must  be  made 
in  reality  either  from  money  in  the  county  treasury  not  specifically  appropri- 
ated by  law  to  public  purposes,  or  by  taxation  to  supply  the  necessary  fauds, 
Por,  if  payment  be  made  from  funds  in  the  treasury  which  are  appropriated 


Digitized  by 


Google 


378  THE  NOBTH WESTERN  REPOBTEB.  [Minn. 

or  required  for  public  purposes,  such  as  the  support  of  the  poor,  the  mainte- 
cance  of  schools,  or  the  construction  of  roads  and  bridges,  resort  must  be  again 
had  to  taxation  to  replace  the  moneys  needed  for  such  purposes ;  for  the  county 
is  not  absolved  by  this  act  from  the  discharge  of  its  general  public  duties. 
This  would  be  in  effect,  although  indirectly,  a  resort  to  taxation  for  the  pay- 
ment' of  such  demand.  * 

We  first  consider  whether  the  legislature  has  power  to  require  such  pay- 
ment to  be  made  from  money  in  the  treasury  which  is  not  specifically  appro- 
priated by  law  for  public  purposes.  Counties  are  created  and  exist  primarily 
for  governmental  purposes,  but  having  a  legal  existence;  they  are  also 
endowed  by  law  with  the  capacity  to  acquire,  take,  and  hold  property  for 
their  own  benefit.  Thus,  by  our  statute,  counties,  which  are  made  bodies  cor- 
porate, are  authorized  to  purchase  and  hold  real  and  personal  estate  for  their 
own  use;  to  receive  conveyances  of  real  and  personal  property  with  the  same 
effect  as  if  made  to  the  inhabitants  thereof;  and  such  property  is  to  be  deemed 
the  property  of  the  county.  Chapter  8»  tit.  2,  Gen.  St.  1878.  The  procewls  of 
the  sale  of  unclaimed  property  in  the  hands  of  common  carriers,  warehousemen, 
and  inn-keepers  belongs  to  the  county,  and  is  subject  to  the  disposal  of  the 
county  commissioners.  That  counties  may  in  many  ways  become  vested  with 
the  ownership  of  property  to  be  used  for  their  own  purposes  cannot  be 
doubted.  It  may  be  conceded,  for  our  present  purpose,  that  this  ownership 
of  such  property  ;s  subject  to  these  qualifications,  viz:  First,  that  in  reality 
it  is  acquired  only  for  public  pui*poses,  and  that  the  right  to  use  and  dispose  of 
it  is  correspondingly  limited;  second,  that  the  legislature,  in  the  exercise  of  its 
general  control  over  public  affairs,  may  designate  the  particular,  public  purpose 
to  which  the  property  so  held  shall  be  applied.  We  know  no  other  possible 
qualification  of  the  ownership  of  such  property  by  the  county  which  can 
effect  the  power  of  the  legislature  over  it.  Let  both  these  propositions  be 
accepted  as  true:  they  suggest  no  reason  for  the  conclusion  that  there  exists 
any  greater  authority  in  the  legislature  to  appropriate  the  property  to  a  pri- 
vate purpose  than  it  would  possess  in  respect  to  the  property  of  an  individual. 
Nor  can  such  power  exist.  It  is  inconsistent  with  ownership  in  the  county. 
A  legislative  enactment  that  the  property  of  a  county,  acquired  and  held  by  it 
for  its  own  general  benefit,  shall  be  gratuitously  bestowed  upon  any  person, 
or  class  oi  persons,  is  not  legislation.  It  has  been  defined  to  be  a  decree 
under  legislative  forms.  Loan  Ass'n  v.  Topekct,  20  Wall.  655.  It  is  a  viola- 
tion of  that  provision  of  the  constitution  which  forbids  that  any  person  shall 
be  deprived  of  property  without  due  process  of  law.  That  constitutional 
security  is  inherent  in  a  legal  ownership  of  property  held  for  the  use  and 
benefit  of  the  owner,  whether  the  owner  be  a  private  citizen,  a  private  corpo- 
ration, or  a  municipal  body. 

Our  conclusion  as  to  the  capacity  of  counties  to  acquire  property,  and  its 
protection  under  the  constitution  from  arbitrary  legislative  interference,  an? 
abundantly  sustained  by  the  authorities.  Titistees  of  Dartmouth  CoL  v. 
Woodward,  4  Wheat.  518,  694;  Inhabitants  of  Hampshire  v.  Inhabitants 
of  Franklin,  16  Mass.  76;  Atkins  v.  Town  of  Randolph,  31  Vt.  226;  People 
v.  Batchellor,  53  X.  Y.  128;  People  v.  Ingersolh  58  N.  Y.  1 ;  People  v.  Common 
Council  of  Detroit,  28  Mich.  228 ;  Connty  of  Richland  v.  County  of  Lawrence, 
12  III.  1;  Town  of  Milwaukee  v.  City  of  Milwaukee,  12  Wis.  83,  100;  8tat^  v. 
Hol^n,  22  Wis.  629;  Milan  Co.  v.  Bateman,  54  Texas,  153;  Orogan  v.  City  of 
San  Francisco,  18  Cal.  590;  Cooley,  Const.  Lim.  (4th  Ed.)  292.  Neither  ha<l 
the  legislature  the  power  to  compel  taxation  to  accomplish  the  end  under  con- 
sideration, or,  what  practically  leads  to  the  same  result,  require  payment  to  be 
made  out  of  funds  in  the  treasury  appropriated  by  law  or  required  for  public 
purposes. 

The  clause  of  the  constitution,  which  protects  the  owner  of  property  in  its 
possession  and  enjoyment  until  he  shall  have  been  divested  of  it  by  due  pro- 


Digitized  by 


Google 


Minn.]  state  v.  county  of  Washington.  379 

cess  of  law,  is  not  applicable  to  the  subject  of  taxation.  But  the  power  of 
taxation  does  not  extend  to  the  exacting  of  contributions  from  the  people  for 
a  merely  private  purpose,  unconnected  with  any  duty,  moral  or  legal,  on  the 
part  of  the  state  or  of  the  political  subdivision  upon  which  the  burden  is  im- 
posed. Such  a  proceeding  would  not  be  taxation  at  all.  Taxation  comprehends 
only  the  imposition  of  charges  for  public  purposes.  Davidson  v.  County 
Com'rs  of  Ramsey  Co.  18  Minn.  482;  Sanborn  y.  Corners  of  Bice  Co,  9  Minn. 
273,  (Gil.  258;)  Loan  Association  v.  Topeka,  20*  Wall.  655;  LoioeU  v.  City  of 
Boston^  111  Mass.  454;  Allen  v.  InMbitants  of  Jay,  60  Me.  124;  People  v. 
Mayor  of  Chicago,  61  111.  17;  State  v.  Tappan,  29  Wis.  664;  Weismer  v.  Vil- 
lage of  Douglas,  64  K  Y.  91 ;  Cooley,  Tax.  78. 

It  is  unimportant,  as  affecting  the  question  of  the  constitutionality  of  the 
law,  that  the  act  of  1881  undertakes  to  provide  a  way  of  reimbursing  the 
county  the  sums  which  it  may  be  compelled  to  pay,  by  charging  upon  the 
land  as  a  tax  the  sum  paid,  assuming  that  after  th^  tax  upon  the  land  had 
l>een  once  paid  by  the  holder  of  the  tax  deed  and  the  land  thereby  discharged 
from  the  tax  under  existing  laws,  the  legislature  may  by  subsequent  enact- 
ment authorize  the  tax  to  be  again  charged  upon  the  land,  with  10  per  cent, 
interest,  and  compel  its  payment  by  the  owner.  Still  it  does  not  do  away  with 
the  constitutional  objections.  Property  wliich  the  owner  is  entitled  to  enjoy 
and  control  for  his  own  benefit  may  not  be  transferred  to  another  by  an  act 
of  the  legislature,  even  though  it  is  provided  that  security  shall  be  iifforded 
for  reimbursement.  In  many  of  the  cases  we  have  cited  provision  was  made 
for  reimbursement  of  the  sums  to  be  raised  by  taxation  or  for  security  to  the 
municipality  whose  credit  or  bonds  were  to  be  used  for  private  purposes,  but  it 
did  not  affect  the  result.  The  act  of  1881  is  hence  unconstitutional  and  inoper- 
ative, in  so  far  as  it  assumes  to  increase  the  rate  of  interest  which  the  holders 
of  tax  titles  may  recover  during  a  period  prior  to  its  enactment  on  ac- 
count of  taxes  previously  paid.  Of  courae,  the  same  principles  would  apply 
to  the  increased  interest  on  the  purchase  money  paid  at  the  tax  sale,  but  upon 
the  stipulation  of  the  parties  we  will  not  disturb  the  result  in  that  particular. 

The  demand  of  the  relator  exceeding  the  limits  of  her  right,  she  would  not 
have  been  entitled  to  enforce  her  right  by  mandamtts;  but  we  give  effect  to 
the  waiver  and  stipulation  of  the  parties,  and  remand  the  case  to  the  district 
court,  with  instructions  to  modify  the  order  appealed  from,  so  that  interest  at 
the  rate  of  7  per  cent,  only  shall  be  computed  upon  the  yearly  taxes  paid 
subsequent  to  the  tax  sales. 
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SUPREME  COURT  OF  WISCONSIN. 


Winkler  and  others  v.  Patten  and  others. 
Filed  April  4, 1883. 

1.  A  representation  that  goods  offered  for  sale  as  "good  bagging  and  gnnnles  "  are  far  rapertor  t« 
any  Chicago  and  Milwaukee  packings,  and  worth  two  and  one.half  cents  per  poand,  is  a  warranty  of 
qnality,  and  applies  to  all  sach  goods  furnished  upon  an  order  given  in  response  to  snch  ofbr. 

2.  Vendees  of  goods  claiming  a  breach  of  warranty  of  the  quality  thereof,  proposed  as  a  compromise 
the  payment  of  a  sum  less  than  the  purchase  price,  and  remitted  that  sum  with  snch  proposition  to 
the  vendors.  In  an  action  by  the  vendors  to  recover  the  balance  of  the  purchase  price,  held  tti^it.  not. 
withstanding  such  offer  and  remittance,  the  vendees  may  recover,  upon  a  connter-elaim,  the  fnll 
amount  of  their  damages  suffered  by  reason  of  the  breach  of  warranty.— [Stats  Rbp. 

Appeal  from  county  <Jourt,  Winnebago  county. 

Silas  Bullard,  for  appellants,  Isaac  Winkler  and  others.  Hooper  <j&  Berry. 
for  respondents,  A.  W.  Patten  and  others. 

Cole,  C.  J.  The  litigation  in  the  court  below  seems  to  have  been  confined 
to  the  counter-claims.  In  the  counter-claims,  the  defendants,  in  effect,  allege 
that  the  plaintiffs,  in  making  sale  of  the  merchandise  to  them,  warranted  the 
same  to  be  good  gunnies — far  superior  to  any  Milwaukee  or  Chicago  packing — 
and  that  the  goods  were  not  as  represented.  They  claimed  they  were  dam- 
aged in  the  sum  of  8200,  in  consequence  of  the  inferior  quality  of  the  goods. 

The  undisputed  testimony  shows  that  the  plaintiffs,  when  they  offered  the 
goods  to  the  defendants  for  sale,  represented  them  to  be  "  good  bagging  and 
gunnies,  *  *  *  far  superior  to  any  Chicago  and  Milwaukee  packings," 
and  worth  2 J  cents  per  pound,  and  the  finding  of  the  county  court  is  in  ac- 
cord with  the  evidence.  There  can  be  no  doubt  that  this  representation 
amounted  to  a  warranty  of  the  quality  of  the  merchandise  upon  which  the 
defendants  had  the  right  to  rely.  The  learned  counsel  for  the  plaintiff  does 
not  seriously  question  the  correctness  of  this  proposition  of  law,  when  ap- 
plied to  the  first  car-load  of  bagging,  but  insists  that  the  warranty  did  not 
extend  to  the  second  car-load.  This  position  we  deem  untenable.  It  appears 
the  defendants,  on  the  receipt  of  the  plaintiffs*  letter  of  August  21, 1880,  or- 
dered a  car-load  of  their  bagging.  On  this  order  the  plaintiffs  sent  two  c:ir- 
loads.  But  it  is  obvious  the  warranty  extended  to  all  the  goods  which  they 
saw  fit  to  furnish  on  the  order;  for  the  goods  wiere  all  sent  pursuant  to  that 
order  alone,  so  the  warranty  must  be  held  co-extensive  with  the  ccntraet. 
Gale  Maiuif'g  Co,  v.  Crihh,  65  Wis.  414 ;  f  S.  C.  13  N.  W.  Rep.  233.]  And  it  is 
apparent  from  the  complaint  that  the  plaintiffs  understood  that  the  goods 
were  all  sold  and  delivered  under  one  contract,  which  was  according  to  the 
facts  as  established  by  the  evidence. 

The  court  below  found  that  the  merchandise  was  not  of  the  value  nor 
quality  represented  by  the  plaintiffs,  but  was  of  an  inferior  quality.  The 
testimony  overwhelmingly  sustains  that  finding.  All  the  witnesses  who  tes- 
tified on  the  subject  said  the  stock  was  poor,  damaged,  and  not  as  good  as 
Chicago  and  Milwaukee  packings.  Indeed,  immediately  upon  the  receipt  of 
the  first  car-load  the  defendants  notified  the  plaintiffs  that  they  were  dis- 
appointed in  the  bagging;  stated  that  instead  of  being  superior  to,  it  did  not 
come  up  to,  the  common  run  of  Chicago  and  Milwaukee  stock.  And  this  must 
be  assumed  to  be  an  established  fact  in  the  case.  The  representation  as  to 
the  quality  of  the  merchandise  was  contained  in  the  letter  above  referred  to. 
and  was  to  the  effect  that  the  bagging  and  gunnies  were  good, — worth  two 
and  one-half  cents  per  pound, — and  far  superior  to  any  Chicago  and  Mil- 
waukee packings.  It  was  a  positive^  unequivocal  representation,  on  which 
the  defendants  had  the  right  to  rely  when  they  made  their  order,  and  was  not 
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a  mere  expression  of  opinion.  The  language  was  certainly  sufficieat  to  con- 
stitute a  warranty,  as  is  practically  concedetl  by  plaintiffs*  counsel,  in  respect 
to  the  first  car-load.  The  court  found  that  the  goods  were  only  worth  two  cents 
per  pound,  and  the  evidence  is  quite  conclusive  that  this  was  their  full  value. 
The  stock  was  in  bales  concealed  from  view ;  its  condition  and  quality  could 
only  be  ascertained  upon  examination  after  the  bales  were  opened. 

This  fact  distinguishes  the  case  from  Locke  v.  Williainson^  40  Wis.  377,  and 
that  class  of  cases  where  the  defects  in  the  property  were  obvious  to  the 
senses,  and  which  the  buyer  would  discover  at  once.  But  the  defendants  as 
soon  as  practicable  made  an  examination  of  tlie  stock,  and  found  it  was  de- 
fective. They  notified  the  plaintiffs  of  that  fact,  and  declined  to  receive  it 
on  the  contract  at  the  price  of  2}  cents  per  pound.  But  the  plaintiffs  insisted 
that  the  stock  was  fully  up  to  their  representation  as  to  quality,  and  refused 
either  to  make  a  deduction  from  the  contract  price  or  to  take  back  the  stock, 
unless  it  was  returned  to  them  at  Cincinnati  free  of  charge.  To  this  unrea- 
sonable proposition  the  defendants  declined  to  accede.  So  the  matter  stood 
for  a  few  days,  when  the  defendants  sent  the  plaintiffs  a  draft  on  Xew  York, 
for  S603.77,  together,  with  bills  of  freight  piiid  by  them,  which  was  the  price 
of  the  stock  at  2\  cents  per  pound,  proposing  to  settle  the  matter  on  that 
basis.  The  plaintiffs  passed  the  amoun  I  to  the  defendants*  credit,  but  requested 
that  the  balance  of  their  bill,  amounting  to  $75.76,  be  remitted  at  once, 
saying  that  under  no  circumstances  would  they  make  any  deduction  from  the 
contract  prica  This  suit  was  brought  to  recover  the  balance  due  at  that  rate. 
The  defendants,  however,  recovered  875  damages  under  their  counter-claims. 

The  plaintiffs'  counsel  insists  that,  as  the  defendant  made  a  voluntary  and 
unconditional  payment  of  S6i}0.04  oh  the  account,  reserving  a  balance  of 
S75.7G,  estimating  the  stock  at  the  contract  price,  under  no  possible  circum- 
stances can  they  do  more  than  defeat  the  action.  He  says  the  defendants 
fixed  their  damages  at  ttie  amount  reserved  after  tliey  had  examined  the  stock 
and  knew  its  quality  and  value.  Therefore,  he  says,  the  court  should  iissume 
that  their  damages  did  not  exceed  that  sum.  It  may  be  admitted  that  this 
position  would  be  sound  if  it  was  in  harmony  with  the  facts  of  the  case;  but 
the  whole  correspondence  shows  that  the  defendants  made  a  proposition  to 
settle  the  matter  by  paying  for  the  stock  at  the  rate  of  two  and  one-fourtli 
cents  per  pound.  But  it  was  a. mere  proposition  for  settlement  and  compro- 
mise, so  as  to  avoid  trouble  and  litigation.  But  the  proposition  was  not  ac- 
cepted by  the  plaintiffs,  who  insisted  upon  being  paid  according  to  the  contract 
price.  Therefore,  under  the  circumstances,  the  payment  made  by  the  de- 
fendants should  not  be  regarded  as  an  admission  on  their  part  that  the  stock 
was  really  worth  two  and  one-fourth  cents  per  pound,  nor  does  it  stop  them 
from  claiming  all  the  damages  they  sustained  by  the  breach  of  the  warranty. 
A  propjosition  for  a  compromise  and  settlement,  which  is  not  accepted,  oper- 
ates neither  as  a  ratification  nor  as  an  estoppel.     Tenney  v.  State,  2/  Wis.  387. 

The  whole  tenor  of  the  correspondence  between  the  parties  shows  that  the 
remittance  made  by  the  defendants  was  ponditional;  that  is,  it  was  an  offer  to 
settle  the  matter  on  that  basis.  On  the  refusal  of  the  plaintiffs  to  accept  the 
offer  the  defendants  wrote  to  them,  saying:  '^Please  return  us  the  amount  sent 
you  and  we  will  gladly  give  up  your  stock,  less  the  amount  paid  for  freiglit. 
*  *  *  We  are  not  trying  to  take  advantage  of  you  in  the  least.  Had  your 
stock  been  as  represented  we  should  have  been  glad  to  have  received  it.  *  *  * 
\Ve  shall  make  no  more  compromise.  You  will  either  take  back  your  stock 
or  accept  wliat  we  have  sent  you  as  settlement."  The  conduct  of  the  defend- 
ants seems  to  have  been  frank,  fair,  and  honorable,  and  to  hold  that  they  are 
concladed  on  the  question  of  damages  by  the  remittance  and  offer  would  be 
most  unreasonable  and  unjust.  They  could  have  recovered  all  the  damages 
which  tliey  sustained  by  a  breach  of  the  warranty,  either  in  an  action  against 
the  plaintiffs  or  when  sued  for  the  contract  price.    We  therefore  see  no  good 
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reason  why  they  sliould  not  recover  such  damages  upon  the  facts  in  this  case. 
We  lay  no  stress  upon  the  stipulation  between  the  parties  that,  if  the  defend- 
ants were  entitled  to  recover  in  the  action,  they  should  recover  375.  This 
stipulation,  though  in  writing,  and  relied  on  by  the  county  judge,  is  not  signed 
by  the  parties  or  their  attorneys.  There  may  be  some  doubt  whether  it  is 
binding  under  the  rules  of  court,  and  no  importance  is  attached  to  it.  But 
upon  the  record  we  are  clear  that  the  judgment  of  the  county  court  is  correct 
and  must  be  affirmed. 
It  is  so  ordered. 


Farmer  and  others  v,  Spraoue. 
Filed  April  4,  1883. 

In  a  proceeding  for  the  probate  of  a  will  the  issue  Is  as  to  the  dae  oxecatlon  of  the  Inrtrnment  as  the 
last  will  of  the  testator,  and  it  is  not  proper,  either  in  the  connty  coart  or  on  appeal  in  the  circaii 
coart,  to  anite  with  that  issue  the  question  whether  or  not  the  testator  had  entered  into  a  valid  agree- 
ment  to  make  some  other  disposition  of  his  property.— [State  Rjbp. 

Appeal  from  circuit  court,  Green  county. 

A.  S,  Douglas  and  C.  J,  Clawsan,  for  respondents,  Willis  Farmer  and  others. 
Burr  Sjyrague  and  Winans  <£•  FetTiers,  for  appellant  Burr  Sprague. 

Cole,  C.  J.  The  testatrix,  in  the  will  of  June  4,  1878.  expressly  revoketl 
all  former  wills.  That  will  would  probably  have  operated  as  a  revocation  of 
any  former  will  without  words  to  that  effect,  since  it  made  a  complete  dispo- 
sition of  the  estate  of  the  testatrix,  both  real  and  personal.  Assuming  the 
last  will  to  be  valid,  there  caJ  be  no  doubt  about  the  correctness  of  the  legal 
conclusion  of  the  circuit  court,  that  it  was  entitled  to  be  admitted  to  probate, 
but  that  the  first  will  wtis  not.  But  in  admitting  it  to  probate  the  circuit 
court  impressed  upon  the  will  the  trust  or  charge  of  the  first  will,  except  in 
respect  to  the  legacy  of  SlOO,  given  to  her  brother.  The  executor  named  in 
the  last  will  appeals  from  that  portion  of  the  judgment  which  subjects  the 
estate  of  the  testatrix  to  the  bequests  of  the  first  will.  His  counsel  insists 
that  the  sole  issue  before  the  court  was  whether  the  will  of  June  4,  1878, 
should  be  admitted  to  probate.  He  says  that  all  other  questions,  such  as  the 
construction  of  that  will;  whether  there  was  any  claim  or  trust  upon  the 
estate  to  be  enforced  contrary  to  its  provisions ;  and  as  to  the  proper  dispo- 
sition of  the  property  of  the  testate, — did  not  enter  into  that  issue,  and  should 
not  be  considered  when  determining  the  probate  of  the  will. 

It  seems  to  us  this  position  of  counsel  is  sound.  It  is  obvious  the  sole 
question  for  decision  in  the  circuit  court  on  the  appeal  wiis  whethei*  the 
decree  of  the  county  court  admitting  to  probate  the  firet  and  refusing  to  pro- 
bate the  last  will  was  correct.  The  circuit  court  decided  that  it  was  not;  that 
the  evidence  showed  that  the  last  will  was  the  one  entitled  to  probate.  So  it 
will  be  seen  the  real  point  before  the  court  and  decided  was  as  to  the  due  ex- 
ecution of  the  last  will.  That  question  being  disposed  of,  no  other  question 
wjis  legitimately  before  it  for  adjudication.  Why,  then,  should  the  issue, 
whether  the  testatrix  was  of  sound  disposing  mind  when  she  made  that  will, 
and  whether  that  testamentary  instrument  was  so  executed  Jts  to  meet  the 
stiitntory  requirements  on  the  subject,  be  embarrassed  by  a  consideration  of 
other  questions  not  properly  coimected  with  it.  It  is  true,  the  contestants  of 
this  will  claim  that  the  testatrix  had  mjide  a  valid  agreement  binding  herself 
to  make  a  particular  disposition  of  her  property  by  her  will,  and  different 
from  the  one  she  did  make  therein.  Admit  that  such  an  agreement  was  niatle. 
it  \\'i\H  not  proper  to  enforce  it  on  probating  the  will.  The  agreement,  if  one, 
which  should  be  enforced,  can  be  carried  into  execution  after  the  will  is  ad- 
mitted to  probate.  It  is  not  necessary  that  the  agreement  be  enforced  at  the 
same  time  and  in  the  proceeding  for  the  probate  of  the  will.     After  the  will 
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is  pix>bated  the  court  can  determine,  in  a  proceeding  instituted  for  the  purpose 
whether  or  not  the  testatrix  had  put  it  out  of  her  power  to  make  the  disposi- 
tion of  her  property  she  did  by  the  will.  But  it  seews  very  objectionable 
to  unite  the  issue  whether  the  wil^  should  be  probated,  with  the  question 
whether  the  testatrix  had  entered  into  a  legal  obligation  to  make  a  particular 
disposition  of  her  estate  in  her  will ;  or,  rather,  to  blend  these  issues  together 
and  enforce  the  agreement  in  probating  the  will.  The  construction  of  the 
will,  and  what  shall  be  done  with  the  estate,  aremattera  for  future  considera- 
tion. 

The  question  whether  the  will  should  b^  admitted  to  probate,  and  whether 
a  valid  agreement  had  been  made  by  the  testatrix  which  should  be  enforced, 
are  quite  distinct,  and  cannot  well  be  adjudicated  in  the  same  proceeding. 
And  it  is  plain  that  the  rights  of  the  party  claiming  the  estate  under  the 
allied  contract  will  be  in  no  way  prejudiced  or  affected  by  the  order  of  the 
court  admitting  the  will  to  probate.  It  must  be  understood  that  the  right  to 
enforce  the  contract  is  expressly  saved  or  reserved  to  such  party  notwith- 
standing this  decision. 

It  was  said  on  the  argument  that  the  circuit  court,  in  imposing  in  this  pro- 
<'eedlng  a  charge  or  trust  on  the  estate  of  the  testatrix  in  favor  of  Clara  J. 
Farmer,  relied  on  the  case  of  Brook  v.  Chappell,  34  Wis.  405,  tp  sustain  its 
judgment.  But  ^at  case  is  not  an  authority  to  sustain  its  action,  as  w^as 
clearly  shown  by  appellant's  counsel.  In  that  case  the  will  had  been  admitteil 
to  probate.  Afterwards,  in  a  proceeiling  instituted  for  the  purpose,  one  of  the 
executors  asked  for  the  probate  of  a  nuncupative  codicil  to  the  will  already 
probated.  This  court  decided  that  the  nuncupative  codicil  could  not  be  ad- 
mitted to  probate,  but  that  the  county  court,  instead  of  the  relief  asked  for, 
might  recognize  and  enforce  a  trust  in  favor  of  the  petitioner  against  the  re- 
siduary legatee  and  other  executor  named  in  the  will.  But  that  case  is  quite 
unlike  this. 

That  part  of  the  judgment  of  the  circuit  court  appealed  from  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

State  of  Wisconsin  v.  Beesa. 
Filed  April  4;  1883. 

1.  Ao  order  ratifying  the  refasal  of  the  clerk  to  tax  the  costs  in  an  action  la  appealable. 

2.  It  will  be  preanmed  that  the  date  of  the  filing  of  a  paper  la  an  action  with  the  clerk  is  correctly 
stated  in  hla  indoraement  thereon,  althoagh  such  paper  bears  a  difibrent  date. 

3.  Whether  a  clerk  may  be  compelled  by  mandamut  to  perform  his  dnty  in  the  taxation  or  costs,  la 
not  decide.! .  The  court  may,  by  order,  direct  sach  taxation  and  punish  the  clerk  for  disobedience.— 
[State  Rjbf. 

Appeal  from  circuit  court,  Walworth  county. 

Edward  H,  Sprague^  for  appellant,  the  vState  of  Wisconsin.  Fish  d-  Dodife 
and  E.  Merton,  for  respondent,  Bernard  Keesa. 

Cole,  C.  J.  This  is  an  appeal  from  an  order  of  the  circuit  court  denying 
costs  to  the  plaintiff.  The  action  was  brought  to  recover  the  penalty  for  an 
obstruction  of  a  highway.  The  cause  was  tried  without  a  jury  in  February, 
1882.  The  court  took  time  to  consider,  and  made  its  findings,  and  ordered 
judgment  in  favor  of  the  plaintiff  for  $10  penalty  and  costs.  The  findings 
liear  date  March  4,  1882,  but  are  indorsed  on  the  back  by  the  clerk  as  filed 
August  29,  1882.  On  the  day  hist  named  judgment  was  actually  entered,  as 
of  the  previous  term,  in  favor  of  the  plaintiff,  for  $10  and  costs  of  suit.  On 
the  sixteenth  of  September  the  plaintiff's  attorney  presented  an  itemized  bill 
of  costs  to  the  clerk  for  taxation.  The  clerk  wrote  in  the  margin  of  the  bill 
these  words:  **I  hereby  refuse  to  tax  the  within  bill  of  costs  under  chapter 
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202,  SesaioA  Laws  1882."  On  an  appeal  the  circuit  court  ratified  the  action  of 
the  clerk  in  refusing  to  tax  the  costs  in  favor  of  the  plaintiff,  and  denied  the 
motion  for  a  direction  to  the  clerk  to  proceed  and  tax  the  costs. 

In  this  court  the  objection  is  taken  thai  the  order  is  not  appealable.  The 
point,  we  think,  is  not  well  taken.  The  order  refusing  to  tax  the  costs  surely 
iiffects  a  substantial  right,  and  prevents  a  judgment  from  which  an  'appeal 
might  be  taken.  It  was  decided  in  Smith  v.  Hart,  44  Wis.  230,  that  a  judg- 
ment was  not  perfected,  so  as  to  be  appealable,  until  the  costs  were  taxed  and 
inserted  therein ;  and  the  same  ruling  has  in  effect  been  made  in  other  cases. 
So  the  order  must  be  held  appealable.  But  it  is  said  by  defendants'  counsel 
that  there  is  nothing  in  the  record  to  show  that  the  court  erred  in  refusing  to 
tax  the  costs  in  favor  of  the  plaintiff.  This  position  is  based  upon  chapter  202. 
Laws  1882.  By  that  statute  it  is  made  the  duty  of  the  successful  party  to 
enter  and  perfect  the  judgment  upon  the  finding  or  verdict  within  60  days  after 
the  filing  of  such  finding  or  the  rendition  of  such  verdict.  In  case  the  suc- 
cessful party  neglects  to  perfect  the  judgment  within  that  time,  it  is  made  the 
duty  of  the  clerk  to  prepare  and  enter  the  proper  judgment,  but  without  costs 
to  either  party;  and  the  neglect  or  failure  of  tiie  successful  party  to  enter  and 
perfect  the  judgment  as  therein  prescribed,  is  to  be  deemed  a  waiver  of  his 
right  to  the  accrued  costs  in  the  action. 

Now  it  is  insisted  by  the  same  counsel  that  there  is  nothing  to  show  when 
the  findings  were  made  and  filed  with  the  clerk,  and  that  the  presumption  is 
the  court  performed  its  duty  by  making  its  decision  in  writing  and  filing  tlie 
same  with  the  clerk  within  20 days  from  the  time  of  trial,  as  required  by  section 
2863,  Rev.  St.  But  this  presumption  cannot  certainly  be  made  on  this  record. 
The  indorsement  of  the  clerk,  on  the  findings,  shows  when  tliey  were  left  with 
him  and  filed.  By  the  circuit  court  rules  the  clerk  is  required  to  file  all  papers 
in  the  action,  with  the  date  of  the  filing  indorsed  tfiei-eon.  Rule  1.  There  be- 
ing no  sufficient  evidence  to  prove  tlie  contrary  we  must  assume  that  t)ie  date 
of  filing  the  findings  is  correctly  stated  by  the  clerk  in  his  indorsement.  It 
is  true,  the  findings  were  antedated,  bearing  date  March  4,  1882 ;  but  there  is 
not  a  sr.intilla  of  evidence  to  show  that  they  were  left  with  the  clerk  before 
the  twenty-ninth  of  August.  The  date  of  the  findings,  under  the  circun^ 
stances,  does  not  fix  the  time  when  they  were  filed,  but  the  indorsement  of  the 
clerk  clearly  does.  It  is  therefore  obvious  that  the  successful  party  attempted 
to  have  the  costs  taxed,  so  as  to  perfect  the  judgment,  within  60  days  after 
the  filing  of  the  findings.  The  clerk  and  the  circuit  court  were  both  in  an 
error  in  supposing  the  state  had  lost  its  right  to  costs  by  any  failure  or  neg- 
lect to  enter  and  perfect  the  proper  judgment  under  chapter  202.  The  attor- 
ney of  the  state  brought  the  cfise  fully  within  the  requirements  of  that  stat- 
ute and  was  entitled  to  have  the  costs  taxed.  It  will  be  noticed  that  the  court 
gave  judgment  for  costs  in  the  firat  instance.  The  clerk,  doubtless,  would  have 
taxed  and  have  inserted  them  in  the  judgment  had  he  not  supposed  the  state 
had  waived  them  under  the  law  of  1882. 

A  suggestion  wjis  made  that  the  state  might  have  proceeded  by  mandamus 
to  compel  the  clerk  to  perform  his  duty  and  tax  the  costs.  But  without  de- 
ciding whether  or  not  the  state  could  have  resorted  to  that  remedy  against  the 
clerk,  it  was  surely  a  more  speedy  way  to  reach  the  result  to  apply  to  the  court 
for  an  order  directing  him  to  tax  them.  It  is  not  to  be  presumed  the  clerk 
would  refuse  to  obey  such  an  order ;  if  he  did,  the  court  was  certainly  vested 
with  ample  authority  to  punish  him  for  such  a  violation  of  duty.  See  chapter 
150,  Rev.  St. 

The  order  appealed  from  is  reveraed  and  the  cause  is  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  an  order  requiring  the  clerk  to  proceed  and 
tax  the  plaintiff's  costs  in  the  action. 
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Kelly  v,  Phelps. 
Filed  April  4,  1883.  - 

If  one  aothorized  to  mil  wood  on  commissfon  produces  eo^tomers  ready  and  Mrillinf;  to  parctiaae 
the  wood  ut  the  specified  prices  before  rerocntlon  of  bis  aaUiority,  he  is  entitled  to  commissions  on  the 
amoont  those  castomers  woold  have  taken,  althoagb  the  principal  refused  to  deliver  the  wood  and  the 
agent  had  not  entered  into  written  contracts  for  the  principal  with  such  customers  In  order  to  bind 
them  under  the  statute  of  frauds. 

The  rule  that  if,  after  revocation  of  his  authority,  an  agent  enters  into  a  contract  for  the  principal 
within  the  scope  of  his  original  authority  with  a  third  party,  who  had  dealt  with  the  agent  as  such 
before  the  revocation,  and  who  makes  the  contract  in  good  faith  without  notice  of  ttie  revocation,  ttie 
principal  will  he  bound  to  such  third  party,  or  will  at  least  be  bound  unless  he  promptly  repudiates 
the  acts  of  his  former  agent,  has  no  application  to  transactions  between  the  principal  and  the  former 
agent;  and  if  the  principal  revokes  the  authority  of  the  agent  to  sell  property  for  him,  such  revociitio'i 
is  a  perpetual  notice  to  the  agent  that  lie  dissents  from  each  and  every  act  of  assumed  agency,  anct 
the  agent  cannot  recover  commissions  for  subsequent  sales. 

Where  an  agent  claims  under  an  express  contract  that  his  commissions  on  sales  of  property  should 
be  5  per  cent.,  and  the  principal  denies  such  express  contract  and  ofSon  evidence  of  the  customary 
commissions  on  such  sales,  it  is  error  to  reject  such  testimony. 

Appeal  from  circuit  court,  Kacine  county. 

This  is  an  action  to  recover  commissions  on  sales  of  wood  alleged  to  have 
been  made  by  the  plaintiif  for  the  defendant  at  his  request.  The  plaintitf  re* 
sides  at  Kacine,  in  this  state,  and  the  defendant  resides  in  Michigan.  In  1881 
the  defendant  desired  to  sell  about  1,000  cords  of  wood,  and  under  date  of 
February  6th  in  that  year  wrote  to  the  plaintiff  as  follows:  "At  what  price 
can  you  sell  600  cords  of  beech  and  250  cords  of  maple,  to  be  delivered  in  May. 
AVill  you  please  do  me  the  favor,  and  let  me  know  as  soon  as  convenient." 
Under  date  of  February  13, 1881,  he  again  wrote  to  the  plaintiff  as  follows: 
*'  In  regard  to  the  wood,  if  you  can  sell  the  maple  at  $6.25  and  beech  at  $3.50, 
you  can  sell  1,000  cords  for  me;  one-half  of  each;  all  sawed  body  wood;  will 
pay  you  commission  on  same.**  Considerable  correspondence  between  the 
parties  was  had,  from  which  it  would  seem  tliat  the  plaintiff  was  endeavoring 
to  sell  the  wood,  but  was  unable  to  sell  at  the  price  asked.  Thereupon,  under 
date  of  March  2, 1881,  thedefendant  wrote  him :  "  You  can  close  the  sale  when 
you  can  get  $6.25  and  $5.25 ;  there  will  be  about  100  cords  dry  wood,  mostly 
maple."  Under  date  of  March  19th,  plaintiff  notified  defendant  by  letter  that 
he  had  sold  to  one  Billings  250  cords  beech  and  maple,  to  be  delivered  in  May 
at  prices  named;  and  also  forwarded  to  the  defendant  a  written  contract  for 
the  sale  to  J.  I.  Case  &  Co.  of  250  cords  more.  The  defendant  replied,  under 
date  of  !March  26th,  as  follows:  "As  regards  the  wood,  would  not  sell  the 
seasoned  without  selling  the  green;  want  to  sell  it  altogether."  Plaintiff  re- 
plied by  letter,  dated  March  28th,  that  the  sales  included  as  much  green  as  dry 
wood.  The  wood  was  not  delivered  on  these  sales.  The  defendant  testified 
that  on  March  31st  he  revoked  the  plaintiff's  authority  to  sell  wood  for  him. 
The  plaintiff  denies  that  he  did  so.  April  9th  plaintiff  wrote  to  defendant 
that  "the  1,000  cords  of  wood  in  all  sold  at  $5.25  and  $6.25."  The  evidence 
of  the  sale  of  the  remaining  500  cords  is  a  written  contract,  dated  April  Uth, 
signed  by  the  plaintiff  as  agent  for  the  defendant  of  the  one  part,  and  one 
James  R.  Morris  of  the  other  part.  Also,  under  date  of  April  11th,  plaintiff 
reported  to  the  defendant  the  sales  made  by  him,  as  follows:  "  Case  &  Co.,  250 
cords,  beech  and  maple :  J.  li,  Morris,  500  cords,  one-half  each ;  D.  Billings, 
250  cords,  beech  and  maple, — all  at  the  prices  you  named."  Defendant  made  no 
reply  to  the  April  letters.  The  plaintiff  had  a  verdict  for  his  commission  for 
selling  1,000  cords,  and  judgment  was  entered  for  the  sum  so  assess^  by  the 
jury.    The  defendant  appeals  from  the  judgment. 

Edwin  White  Moore,  for  respondent,  Michael  J.  Kelly.    H.  V.  Van  Pelt  and 
Fish  d-  Dodge,  for  appellant,  William  A.  Phelps. 
V.15--25  (no.  vi) 
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Lyon,  J.  The  authority  to  the  plaintiif  to  sell  the  defendant's  wood  is 
found  in  the  letter  of  the  defendant  of  February  13th,  the  price  being  modifietl 
by  the  letter  of  March  2d.  The  testimony  tends  to  show  that  plaintiff  made 
contracts  for  the  sale  of  500'cord8  before  any  further  modification  of  plaintiff's 
authority  was  attempted.  It  is  contended  on  behalf  of  the  defendant  tiiat 
the  letter  of  March  26th  required  the  plaintiff  to  sell  all  of  the  wood  in  one 
lot,  and  consequently  deprived  him  of  authority  to  dispose  of  the  same  in  par- 
cels. If  that  is  so,  it  could  have  no  effect  upon  sales  made  before  that  letter 
was  received.  The  previous  letters,  under  which  it  is  claimed  that  the  50(» 
cords  were  sold  to  Case  &  Co.  and  Billings,  contained  no  such  restriction  upon  the 
power  of  the  plaintiff,  and  if  he  made  those  sales,  as  he  claims,  he  is  entitled 
to  his  commission  thereon.  But  we  do  not  think  the  letter  of  March  26th  ad- 
mits of  the  construction  contended  for.  We  think  the  fair  and  reasonable 
construction  of  it  is  that  the  dry  and  green  wood  siiould  be  sold  togetlier  in 
such  proportions  that  the  whole  of  the  wood  should  be  sold  at  the  specified 
prices.  The  dry  wood  being  the  most  valuable  and  finding  a  readier  sale, 
would,  if  sold  with  it,  facilitate  the  sale  of  the  green  wood.  This,  we  think, 
is  the  plain  and  obvious  meaning  of  the  letter  of  March  26th. 

If  tlie  plaintiff  produced  customers  ready  and  willing  to  purchase  the  wood 
at  the  specified  prices,  before  revocation  of  his  authority,  he  is  entitled  to  his 
commissions  on  the  amount  those  customers  would  have  taken,  although  the 
defendant  refused  to  deliver  the  wood.  To  entitle  him  to  his  commission  we 
do  not  think  it  essential  that  the  plaintiff  should  have  entered  into  written 
contracts  for  the  defendant  with  such  customers  in  order  to  bind  them  under 
the  statute  of  frauds.  It  is  sufilcient  if  the  customers  were  ready  and  will- 
ing to  perform  their  verbal  contract  with  the  plaintiff  to  purchase  the  wood. 
It  was  substantially  so  held  in  the  late  case  of  O'Connor  v.  Semple,  15  X.  W. 
Rep.  136. 

Thus  far  our  views  seem  to  accord  with  those  of  the  learned  circuit  judge, 
expressed  in  his  instructions  to  the  jury.  But  he  gave  one  instruction  which 
we  think  erroneous.  It  is  in  these  words:  "If  the  defendant  revoked  the 
agency  of  the  plaintiff,  and  the  plaintiff,  notwithstanding  such  revocation, 
went  on  and  completed  the  sale  of  the  wood,  and  immediately  thereafter  noti- 
fied the  defendant  thereof,  the  defendant  was  bound  to  give  tlie  plaintiff  notice 
of  his  dissent  within  a  reasonable  time  thereafter;  otherwise  he  must  be 
held  to  have  acquiesced  in  and  ratified  the  acts  of  the  plaintiff,  and  will  be 
liable  for  his  commissions.  Such  dissent  on  the  part  of  the  defendant  must  have 
been  clear  and  positive."  This  instruction  applies  the  rule  of  law  which  binds 
the  principal,  in  certain  cases,  to  a  third  person  for  the  acts  of  a  forme; 
agent,  whose  agency  has  been  revoked,  to  a  controversy  between  the  principjil 
and  such  former  agent.  If,  after  revocation,  the  former  agent  enter  into  a 
contract  for  the  principal,  within  the  scope  of  his  original  authority,  with  one 
who  had  dealt  with  the  agent  as  such  before  the  revocation,  and  who  makes 
the  contract  in  good  faith,  without  notice  of  the  revocation,  the  principal 
will  be  bound  to  such  third  party,  or  at  least  he  will  be  bound  unless  he 
promptly  repudiates  the  act  of  his  former  agent.  The  rule  rests  entirely 
upon  the  good  faith  of  the  person  so  dealing  with  the  former  agent,  and  holds 
the  principal  to  liability  or  to  the  duty  of  prompt  action,  because  he  had  given 
credit  to  his  agent  by  appointing  him,  and  thus  put  it  in  the  power  of  the 
latter  to  commit  the  fraud. 

But  when  it  comes  to  a  transaction  between  the  principal  and  the  former 
agent,  the  reason  of  the  rule  utterly  fails,  and  the  rule  has  no  application. 
{Should  a  stranger,  without  authority,  assume  to  act  as  the  agent  of  another, 
it  would  be  intolerable  if  such  other  would  be  bound  to  compensate  the  inter- 
Ibper  for  his  services  unless  he  gave  the  latter  *'  notice  of  his  dissent  within 
a  reasonable  time  thereafter."  The  law  imposes  no  such  obligation  upon 
business  men  in  respect  to  those  who,  without  authority,  interfei^e  iu  their 
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affairs.  If  the  defendant  revoke  the  authority  of  the  plaintiff  to  sell  wood 
for  him,  such  revocation  was  a  perpetual  notice  to  the  plaintiff  that  he  dis- 
sented from  each  and  every  act  of  assumed  agency,  and  as  to  him  no  other 
notice  of  dissent  is  required.  The  jury  may  have  found  the  revocation,  and 
still,  under  the  instruction,  the  plaintiff  would  be  entitled  to  recover  commis- 
sions on  the  wood  thereafter  sold,  because  the  defendant  did  not  dissent  when 
notified  of  the  sale.  This  is  error.  We  think  the  record  discloses  another 
error,  also  fatal  to  the  judgment.  The  plaintiff  testified  to  ixa  express  contract 
that  his  commission  on  sales  should  be  5  per  cent.  This  was  substantially 
denied  by  the  defendant.  If  the  jury  believed  the  testimony  of  defendant, 
the  recovery  would  be  quantum  mei-uit,  lu  this  aspect  of  the  case  the  de- 
fendant offered  competent  testimony  of  the  customary  commissions  in  pro- 
curing sales  of  wood.  The  testimony  was  rejected.  It  should  have  been 
admitted,  to  enable  the  jury  to  determine  the  amount  of  the  recovery  in  case 
they  found  there  was  no  express  agreement  as  to  commissions. 

Other  errors  are  assigned  and  have  been  argued  by  the  respective  counsel. 
It  is  not  deemed  necessary  to  consider  them. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


George  v,  Eyerhart  and  Wife. 
Filed  April  4,  1888. 

The  costs  In  a  proceeding  to  enforce  a  mechanic's  lien  that  was  pending  at  the  time  of  the  enact- 
ment  of  chapter  143  or  the  Rerlaed  Statutes,  which  changed  the  nature  of  such  proceedings  Arom  ac- 
tions at  law  to  actions  in  equity,  are  to  be  taxed  as  tn  an  equitable  action. 

Appeal  from  circuit  court,  Kenoska  county. 

Appeid  from  an  order  of  the  circuit  court  setting  aside  a  taxation  of  plain- 
tiff's costs  by  the  clerk,  and  directing  the  same  to  be  taxed  at  a  larger  sum. 
The  action  is  to  enforce  a  lien  upon  a  certain  house,  and  the  interest  of  the  de- 
fendant husband  in  the  lot  upon  which  the  same  is  situated,  for  the  price  of 
<:ertain  materials  furnished,  and  work  done  by  the  plaintiff,  in  and  about  the 
erection  of  such  house.  The  plaintiff  claims  that  there  is  due  him  $615.70. 
Tlie  defendants  answered,  interposing  several  counter-claims.  The  cause  was 
tried  by  the  court  without  a  jui'y,  and  the  trial  resulted  in  findings  that  there 
13  due  the  plaintiff  for  such  materials  and  work  the  sum  of  $95.75  and  that 
the  same  is  a  valid  and  subsisting  lien  upon  the  house  and  lot  as  claimed. 
Judgment  was  thereupon  entered  pursuant  to  the  findings,  to  be  thereafter 
perfected  by  a  taxation  of  costs,  and  the  insertion  therein  of  the  amount  of 
i'osts  so  taxed.  The  action  was  commenced  before,  but  was  tried  after,  the 
present  Kevised  Statutes  took  effect.  The  costs  were  taxed  by  the  clerk,  who 
li  mited  the  amount  of  costs  proper  given  by  Rev.  St.  p.  772,  §  2921, — that  is,  costs 
exclusive  of  disbursements, — to  $15.  The  taxation  was  reviewed  by  the  court 
on  proper  proceedings,  and  the  court,  by  order,  set  aside  the  taxation  and  di- 
rected the  clerk  to  tax  full  costs.  The  defendants  have  appealed  from  such 
order. 

Fish  d:  Dodge,  for  respondent.  Christopher  W.  George.  J,  V.  Quarles,  for 
appellants,  George  M.  Everhart  and  wife. 

Lyon,  J.  Before  the  present  Revised  Statutes  took  effect,  actions  to  en- 
force liens  of  mechanics,  laborers,  and  material-men  were  held  to  be  actions 
at  law  on  contract,  although  having  some  of  the  characteristics  of  suits  in 
i*quity,  and  hence  were  subject  to  the  limitations  of  costs  prescribed  in  Rev. 
St.  1858.  c.  133,  §  41,  as  amended  by  chapter  402,  Laws  1864,  (Tay.  St.  p.  1582, 
§  59.)  Marsh  v.  Frazer,  27  Wis.  596;  Tewksbury  v.  Bromon,  48  Wis.  581 ;  [S. 
O.  4  X.  W.  Rep.  749.  |  In  the  latter  case  it  was  held  that  the  plaintiff  had  no 
right  of  lien,  and  he  was  permitted  to  amend  his  complaint  so  as  to  demand 
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a  personal  judgment  against  the  defendants.  The  action  was  brought  before 
the  present  Revision  took  effect,  and  was  therefore  an  action  at  law.  By  rea- 
son of  the  amendment,  it  continued  to  be  an  action  at  law,  notwithstanding 
the  Kevision,  for  the  lien  claim  was  entirely  eliminated  therefrom.  The  lim- 
itations above  mentioned  are  as  follows:  ^'In  actions  at  law  on  contracts, 
the  costs,  exclusive  of  disbursements,  shall  not  in  any  one  case  exceed  $25, 
and  when  the  sum  recovered  is  less  than  $200,  the  same  shall  not  exceed 
S15.'*  These  limitations  are  preserved  in  the  present  Revision.  Rev.  St.  p.  772, 
§  2921.  The  present  Revision  (Rev.  St.  c.  148)  has  made  an  entire  change  in 
this  class  of  actions.  They  are  no  longer  legal,  bnt  equitable  actions, —  Wilier 
V.  Bergenthal,  50  Wis.  474,  [S.  C.  7  N.  W.  Rep.  352,]— and  are  subject,  with 
few  exceptions,  to  all  the  incideiits  of  suits  in  equity.  One  of  these  excep- 
tions, not  mention^  in  the  case  just  cited,  is  that  the  prevailing  party  recov- 
ers costs  as  matter  of  right,  while  ordinarily  the  giving  of  costs  in  equitable 
actions  is  in  the  discretion  of  the  court.  Weston  v.  Olson,  5  Wis.  Leg.  N.  58; 
[S.  C.  13  N.  W.  Rep.  700.]  This  exception,  however,  does  not  affect  the  char- 
acter of  the  action.    It  is  still  an  action  in  equity. 

The  precise  question  here  is  whether  or  not  the  case  is  affected,  in  respect 
to  costs,  by  the  enactment  of  the  Revised  Statutes  pendente  lite.  We  think 
the  question  must  be  answered  affirmatively.  Section  4980,  while  it  saves  the 
pending  action,  provides  that  the  subsequent  proceedings  therein  shall  con- 
form to  the  provisions  of  the  Revised  Statutes  whei}  applicable.  One  of  the 
subsequent  proceedings  is  the  taxation  of  costs,  and  the  taxation  must  go 
upon  the  rule  of  the  statute,  which,  as  we  have  seen,  is  full  costs  to  the  pre- 
vailing party. 

It  is  argued  that  an  action,  properly  commenced  as  a  legal  action,  cannot  be 
changed  by  statute  into  an  equitable  one.  This  may  be  true  of  an  action 
which  at  the  common  law  is  a  legal  action.  We  do  not  decide  this.  Here  we 
have  purely  a  statutory  action,  and  no  good  reason  is  suggested  why  it  may 
not  be  made  a  legal  or  equitable  action  at  the  pleasure  of  the  legislature.  This 
class  of  actions  was  always  very  close  to  the  line  which  divides  legal  and  equi- 
table suits.  The  pleadings  therein  must,  or  at  least  may,  contain  much  that 
pertain  to  both.  It  happens  in  .this  case  that  th^  complaint  contains  many, 
if  not  all  of  tlie  averments  essential  to  a  good  complaint  in  equity.  If  it  did 
not,  on  objection  duly  taken  the  court  would,  doubtless,  have  required  the 
plaintiff  so  to  amend  his  complaint  that  it  should  conform  to  the  new  statute; 
that  is  to  say,  he  would  have  been  required  to  make  a  good  bill  in  equity, 
and  the  cause  would  have  proceeded  as  an  action  in  equity.  In  that  case 
there  could  bano  doubt  of  the  right  of  the  plaintiff  to  full  costs.  The  fact 
that  the  complaint  needed  no  amendment  can  make  no  difference.  The  sub- 
ject-matter of  the  action  was  properly  cognizable  in  a  court  of  equity;  the 
complaint  is  in  the  form  of  a  bill  in  equity;  and  the  legislature  has  provided 
in  effect  that  the  action  shall  proceed  to  judgment  as  an  equitable  action. 
Tlie  statute  affects  the  remedy  only,  and  we  perceive  no  valid  objection 
against  it. 

Our  conclusion  is  that  the  court  properly  awarded  full  costs  to  the  plain- 
tiff, although  he  recovered  less  than  $200.    Order  affirmed. 
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SCHALLER  «.  CONNOItS. 

Filed  April  4, 1883. 

Tbe  "  keeptr,**  altlioQgb  be  li  not  the  owner,  of  m  dog  thtt  bites  another  and  tears  bli  clothing,  will 
be  held  liable  for  damasea,  under  section  U90  of  the  Revised  Statutes,  witboot  proTing  that  SQch  keeper 
bad  prevlons  knowledge  or  notice  of  tbe  oiischievoiis  ebaracter  of  tbe  dog. 

Appeal  from  circuit  coort,  Eock  county. 

This  was  an  action  to  recover  damages  sustained  by  the  plaintiff  in  conse- 
quence of  being  bitten  on  the  left  leg  by  a  dog,  alleged  to  belong  to  and  kept 
by  the  defendant,  and  by  him  wrongfully  and  negligently  suffered  to  be  at 
large,  knowing  him  to  be  of  a  ferocious  and  mischevious  disposition,  and  ac- 
customed to  ^ite  mankind,  and  which  bite  is  alleged  to  have  caused  the  plain- 
tiff great  pam  and  fright,  and  also  for  injury  and  destruction  of  a  pair  of 
pints  then  belonging  to  and  being  worn  by  him,  of  the  value  of  $3.50,  in  all  to 
his  damage  of  $15,  for  which  he  demanded  judgment.  The  defendant  put  in 
a  general  denial,  and  alleged  tender  of  fifty  cents,  which  was  paid  into  court. 
The  cause  was  tried  without  a  jury,  by  and  before  a  justice  of  the  peace,  who 
at  the  close  of  the  testimony  rendered  judgment  for  the  plaintiff  and  against 
the  defendant  for  $1.50  damages  and  costs.  From  that  judgment  the  defend- 
ant appealed  to  the  circuit  court,  where  the  judgment  was  affirmed,  and  from 
which  this  appeal  is  brought. 

Stj-eet  (&  MvLean,  for  respondent,  George  Schaller.  Bates  cfr  Nichols^  for 
appellant,  Patrick  Connors. 

Cassoday,  J.  The  statute  provides  that  "  the  owner  or  keeper  of  any  dog, 
which  shall  have  injured  or  caused  the  injury  of  any  person  or  property,  or 
killed,  wounded,  or  worried  any  horses,  cattle,  sheep,  or  lambs,  shall  be  liable 
to  the  person  so  injured,  and  the  owner  of  such  animals,  for  all  damages  so 
done,  without  proving  notice  to  the  owner  or  keeper  of  such  dog,  or  knowl- 
edge by  him  tliat  his  dog  was  miscliievous  or  disposed  to  kill,  wound,  or  worry 
hoi-ses,  cattle,  sheep,  or  lambs.  Section  1620,  Rev.  St.  Thus  the  statute  makes 
the  »*  keeper  "  of  a  dog  liable  for  the  injury,  even  though  he  be  not  the  owner. 
The  evidence  here  is  sufficient  to  sustain  the  finding  of  the  justice  that 
the  defendant  was  the  keeper  of  the  dog  in  question.  He  testified  tliat  lie 
had  kept  him  off  and  on  for  three  or  four  years;  that  he  and  his  folks  had  fed 
him ;  tliat  the  dog  was  in  the  habit  of  going  with  him ;  and  was  at  his  house 
the  night  of  the  injury  and  before.  So,  under  the  statute,  the  defendant,  as 
such  keeper,  was  liable  for  such  injury,  without  proving  that  he  liad  previous 
knowledge  or  notice  of  the  mischievous  character  of  the  dog.  This  is  con- 
ceded by  his  counsel,  so  far  as  the  injury  to  the  plaintiff's  person  was  con- 
cerned, but  he  thinks  it  was  otherwise  as  to  the  injury  to  the  plaintiff's  pants; 
and  hence,  as  to  them,  he  thinks  there  could  be  no  recovery,  except  on  proof 
of  notice,  which  he  claims  was  not  made.  Assuming  such  to  be  the  construc- 
tion, yet  there  is  evidence  that  the  dog  bit  the  plaintiff's  leg,  and  that,  al- 
though the  injury  was  not  very  severe,  it  was  such  as  to  leave  teeth-marks  on 
his  leg;  for  wliich  injury  alone  the  justice  may,  for  aught  that  appears  in  the 
record,  have  rendered  the  judgment  in  question.  Assuming  that  he  did  so, 
then  we  would  not  be  justified  in  revei-sing  the  judgment  for  excessive  dam- 
ages. To  reverse  a  judgment,  error  should  be  made  to  appear  affirmatively  in 
the  record,  as  every  reasonable  presumption  is  to  be  indulged  in  support  of  the 
judgment. 

Accordingly  we  should  feel  bound  to  presume,  if  necessary  to  sustain  the 
judgment,  that  the  damages  given  were  not  for  injury  to  the  pants,  but  for 
injury  to  the  person.  But  we  do  not  think  the  section  should  receive  the 
limited  construction  sought  to  be  put  upon  it.  The  liability  for  the  injury 
mentioned  in  the  section  manifestly  includes,  not  only  damages  to  the  body  of 
the  person  injured,  but  also  to  the  clothes  he  is  wearing  at' the  time.    Such 


Digitized  by 


Google 


390  THE   NORTHWESTEBN   REPOBTEB.  [Wis. 

wearing  apparel  is  so  pei-sonal  tx)  the  individual  that  we  cannot  think  the 
legislature  intended  to  exclude  injury  to  it  from  the  application  of  the  section. 
It  is  urged  upon  tlie  part  of  the  plaintiff  that  the  appeal  is  without  any  merit, 
and  hence  that  double  costs  should  be  allowed  under  section  295,  Rev.  2St. 
We  agree  with  counsel  that  no  appeal  should  ever  have  been  taken  from  the 
justice's  court  to  the  circuit  court,  much  less  from  the  circuit  court  to  this 
court;  but  the  appeal  seems  to  have  been  prosecuted  in  good  faith,  and  we  do 
'not  think,  therefore,  that  such  double  costs  should  be  inflicted  by  way  of 
punishment. 
The  judgment  of  the  circuit  court  is  affirmed. 


Hill  v.  Durand,  Ex'r,  etc.,  and  others.    (Two  Ca^.) 
Filed  April  4. 1883. 

1.  The  erldence  la  this  eaie  is  futd  to  snstaln  the  findings,  and,  among  other  things,  not  to  show 
that  the  parties  ever  had  a  fall  and  complete  adjustment  and  settlement  of  their  matoal  accounts. 

2.  Where  one  party  was  in  the  habit  of  giving  to  the  other  notes  which  did  not  represent  what  was 
actaally  doe,  bat  which  were  Intended  to  stand  as  collateral  security  for  his  indebtedness,  a  note 
given  at  a  certain  Ume  for  a  certain  sam  is  not  prima  facie  evidence  that  sach  sam  was  a  balance  dae 
upon  account  stated. 

3.  Where  a  mortgage  wan  given  to  secure  the  payment  of  moneys  belonging  to  a  trust  estate,  over- 
payments  thereon  will  be  presumed  to  have  been  received  as  trust  funds,  and  to  have  been  aMd  for 
the  benefit  of  the  trust  estate. 

4.  When  partial  payments  liave  been  made,  the  payment  is  to  apply,  in  the  first  plnce,  to  the  dis- 
charge of  the  interest  then  due.  If  the  payment  exceeds  the  interest,  the  snrplus  goes  towards  dts. 
charging  the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the  balance  of  principal 
remaining  due.  If  the  payment  be  less  than  the  interest,  the  snrplus  of  interest  must  not  be  taken  to 
augment  the  principal,  but  interest  continues  on  the  former  principal  until  the  period  when  the  pay- 
ments, taken  together,  exceed  the  interest  due,  and  then  tlie  surplus  is  to  be  applied  towards  discharg- 
nig  the  principal,  and  the  interest  is  to  be  computed  on  the  balance. 

5.  Where  the  matter  of  costs  was  in  the  discretion  of  the  court  below,  this  court  will  not  scan  with 
nicety  the  exercise  of  that  discretion  in  respect  to  the  allowance  or  disallowance,  in  taxation,  of  par- 
ticulnr  items. 

6.  The  taking  of  testimony  before  a  referee  appointed  to  take  and  report  the  same  to  the  court  is  a 
"trial  of  tlie  can«p,*'  within  the  meaning  of  tiie  statute  relative  to  cottts,  and  the  usaal  fee  for  attend- 
unce  thereon  may  be  taxed. 

7.  Where  the  attorney  of  the  prevulling  party  draws  the  findings  in  an  action,  fees  therefor  may  be 
allowed  in  the  taxation  of  costs.— [State  Rep. 

Appeal  from  circuit  court,  Racine  county. 

FUh  &  Dodgcj  for  I.  Mortimer  Hill.  Finches^  Lynde  dk  Miller  and  D.  *S. 
Ordway,  for  Henry  S.  Durand,  as  executor,  etc.,  and  others. 

Cole,  0.  J.  After  the  decision  of  this  court  holding  tlie  complaint  good 
on  demurrer—see  50  Wis.  354;  IS.  C.  7  N.  W.  Rep.  243J--all  the  defendants, 
except  Cowles,  answered,  and  the  cause  was  tried  upon  its  merits.  The  cir- 
cuit court  gave  a  judgment  in  favor  of  the  plaintiff,  ordering  the  mortgage  on 
the  vessel,  (Jreen  Bay,  to  be  canceled;  and  for  84,474.70  and  costs,  to  be  satis- 
fied out  of  the  trust  estate.  From  this  judgment  both  parties  have  appealed. 
Tlie  appeal  of  the  defendants  will  first  be  considered.  The  transactions  in- 
vestigated on  tlie  trial  were  quite  numerous,  and  extended  through  a  period 
of  more  than  15  years.  The  way  in  which  the  business  had  been  done  render* 
it  extremely  difficult  to  get  at  the  real  facts  as  to  some  of  these  transactions. 
There  was  some  documentary  evidence,  and  many  letters  written  by  the  par- 
ties, introduced  to  prove  their  respective  claims.  The  plaintiff  and  defendant 
Durand  also  testified,  and  on  many  important  points  directly  contradicteil  each 
other.  There  is  no  disagreement  between  counsel  as  to  any  principle  of  law 
involved.  The  controversy  tunis  wholly  on  questions  of  fact  claimed  to  be 
proven,  or  estjiblished  by  the  evidence.  The  litigation  grows  out  of  several 
loans  of  money  admitted  to  have  been  made  by  the  defendant  Durand  to  the 
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plaintiff  individually,  or  to  parties  for  whom  the  plaintiff  became  personally 
responsible.  The  mortgage  in  question  was  given  by  the  plaintiff  to  secure 
the  payment  of  these  loans.  The  plaintiff  has  made  payment  on  the  indebted- 
ness from  time  to  time  either  in  money,  or  coal  and  fuel.  It  is  not  practicable 
to  give  a  detailed  statement  of  these  various  transactions  on  one  side  or  the 
other,  nor  would  it  serve  any  useful  end  to  do  so.  Neither  is  it  deemed  ad- 
visable to  discuss  at  length  the  evidence  in  the  ca.se.  It  must  suflSce  to  state 
the  conclusions  which  we  have  drawn  from  it. 

The  contention  of  the  plaintiff  is  that  he  has  largely  overpaid  all  his  in- 
debtedness. On  the  other  side,  the  contention  Is  that  he  has  not  paid  it  in 
full.  Thecouit  below  went  into  a  general  investigation  of  all  their  dealings 
from  the  time  the  first  loan  was  made  in  April,  1868,  down  to  the  commence- 
ment of  this  suit,  for  the  purpose  of  ascertaining  the  true  state  of  the  ac- 
counts between  the  parties.  The  main  defense  set  up  in  the  answers  to  the 
plaintiff's  claim  was  that  there  had  been  two  or  more  full  and  complete  ac- 
conntings  and  settlements  between  the  parties,  which  were  binding  as  to  all 
matters  included  in  them.  And  the  learned  counsel  for  the  defendants,  in 
an  able  and  exhaustive  argument,  labored  to  show  that  the  court  erred  in 
'opening  or  going  behind  these  settlements.  They  say  that  the  rule  of  law  is 
well  established  in  this  and  other  courts  that  where  parties  have  made  a  full 
and  complete  adjustment  and  settlement  of  their  mutual  accounts,  such  a 
settlement  is  conclusive,  unless  impeached  for  mistake  or  fraud.  There  is  no 
doubt  as  to  the  correctness  of  the  rule  of  law  relied  on.  The  only  question 
is,  does  the  evidence  make  a  case  for  its  application  ?  In  other  words,  does 
the  testimony  show  that  the  parties  ever  examined  their  mutual  accounts, 
and  adjusted  and  settled  them  ?  Or  does  the  evidence  prove  that  there  was 
ever  an  account  stated  which  was  not  objected  to  by  the  plaintiff,  and  which 
should  now  be  held  to  be  correct? 

Tliere  was  no  express  finding  whether  there  had  ever  been  an  account  stated, 
or  whether  there  was  any  settlement  between  the  parties,  as  the  answer  states. 
But  the  court,  by  examining  the  entire  account,  and  restating  the  same 
from  the  commencement  of  their  dealing,  of  course  necessarily  negatives  any 
such  fact.  It  is  true,  Mr.  Durand  positively  testified  that  there  had  been  more 
than  one  complete  settlement  of  their  accounts,  and  there  is  testimony  which 
corroborates  his  statements.  But,  on  the  other  hand,  the  plaintiff  as  positively 
denies  that  any  such  settlement  was  had,  or  that  there  was  ever  any  account 
rendered  which  showed  what  loans  and  payments  was  made.  The  weight  of 
testimony,  it  seems  to  us,  sustains  the  plaintiff  on  that  point.  Our  conclusion, 
then,  is  that  there  wais  no  account  rendered,  nor  settlement  made,  which  can 
be  deemed  conclusive;  therefore  that  it  was  not  error  for  the  court  to  exam- 
ine and  restate  the  accounts  from  the  beginning  of  their  business  dealings  with 
each  other.  Much  stress  is  laid  by  defendants'  counsel  upon  a  fact  which 
they  insist  is  edtablished  by  the  evidence,  namely:  that  the  parties  on  the  ninth 
of  March,  1874,  looked  over  their  accounts,  and  that  a  note  was  then  given  by 
the  plaintiff  for  $1,961.97,  which,  it  is  said,  was  for  the  amount  then  found 
due.  This  was  when  the  old  mortgage  on  the  vessel  was  released,  and  a  new 
one  given  on  three-eighths  of  the  same.  Now,  it  is  said  that  the  giving  of  this 
note  waspf-iwa/ocie  evidence  of  a  balance  due  on  an  account  then  stated. 
That  there  was  any  examination  of  accounts  when  the  new  mortgage  was 
executed  is  denied  by  the  plaintiff.  He  also  denies  that  a  note  for  61,961.97 
was  then  given.  But  we  assume,  for  the  purpose  of  the  argument,  that  he  was 
mistaken  in  denying  that  any  such  note  was  then  made.  But  still,  how  could 
the  note  be  said  to  be  presumptive  evidence  that  the  maker  was  indebted  to 
the  payee  for  the  amount  therein  named  ?  Confessedly  there  was  a  note  for 
35.000  then  executed,  as  collateral  security  for  any  amount  which  might  be 
found  due  the  defendants  on  final  settlement.  The  evidence  conclusively 
shows  that  the  plaintiff  was  in  the  habit  of  giving  Mr.  Durand  notes,  which 
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did  not  represent  what  was  actually  due,  but  which  were  intended  to  stand 
as  collatend  security  for  his  in<lebtedness.  Several  instances  of  that  kind  ap- 
pear in  the  evidence.  This  being  the  case,  even  if  a  note  for  $1,961.97  was 
given  on  the  ninth  pf  March,  1874,  it  could  have  no  such  effect  as  evidence  as 
is  claimed  for  it.  It  certainly  could  not  be  presumed,  under  the  circumstances, 
that  it  was  given  for  the  correct  amount  due  the  payee  on  an  account  stated, 
whatever  weight  the  note  would  otherwise  have  to  prove  that  fact.  There 
are  many  other  items  of  evidence  which  are  relied  on  to  prove  a  settlement, 
but  we  shall  not  dwell  upon  them.  We  content  ourselves  in  saying  that  there 
is  no  such  clear  and  satisfactory  proof  of  the  fact  as  will  warrant  the  inference 
that  a  full  settlement  of  accounts  was  ever  had,  so  as  to  conclude  the  parties 
from  going  into  an  investigation  of  their  entire  business  transactions.  The 
defense  set  up  in  the  answers  on  that  point  must  fail. 

There  are  a  number  of  exceptions  taken  to  the  findings  as  to  the  amount  of 
wood  and  coal  sold  and  delivered  the  defendant  Durand  in  various  years.  Tlie 
discrepancies  between  some  of  the  bills  rendered  and  amounts  claimed  to  have 
been  actually  delivered  are  explained  by  the  plaintiff  in  his  testimony  given  on 
the  trial.  We  see  no  error  in  the  amounts  as  allowed  by  the  court,  wlien  all 
the  testimony  is  considered.  These  exceptions,  therefore,  to  the  findings  are 
not  sustained. 

But  it  is  further  objected  that  the  court  erroneously  found  that  the  over- 
payments made  were  used  by  Mr.  Durand  for  the  benefit  of  the  trust  estate, 
or  became  a  part  of  such  estate.  The  mortgage  was  given  to  secure  the  pay- 
ment of  moneys  belonging  to  the  trust  estate,  and  if  overpayments  have  been 
made  on  it  we  see  no  valid  objection  to  charging  that  estate  with  the  excess. 
Presumably  the  trustee  received  these  payments  as  trust  funds,  and  has  used 
them  for  the  benefit  of  and  to  increase  that  estate,  and  the  court  so  finds. 
This  objection  may  be  dismissed  without  further  comment.  This  brings  us 
to  the  plaintifTs  appeal. 

On  that  appeal  the  main  question  relates  to  the  correctness  of  the  finding 
that  the  entire  principal  of  the  $3^000  loan,  made  by  Mrs.  Durand  to  the  firm 
of  Hill  &  Sinclair  on  the  first  of  August,  1866,  remained  due  and  unpaid  on 
the  twelfth  of  August,  1867.  In  the  letter  written  by  the  firm  to  Mrs. 
Durand,  dated  December  11, 1866,  they  state  in  substance  that  they  hsul  given 
three  notes  in  renewal  of  their  original  note  for  83,000, — one  due  in  two 
months,  for  81,000;  one  in  three  months,  for  81,177.50;  and  one  in  four 
months,  for  81,000.  It  is  claimed  that  the  evidence  shows  that  the  two- 
months'  note,  which  became  due  February  1,  1867,  was  paid  by  the  firm 
when  it  fell  due.  The  plaintiff,  in  his  testimony,  says  that  he  has  no  doubt 
but  the  firm  paid  that  note,  though  he  does  not  produce  any  direct  written  proof 
of  the  fact.  It  is  said  that  Exhibit  B,  dated  August  12,  1867,  shows  that  at 
that  time  the  indebtedness  of  Hill  &  Sinclair  to  Mrs.  Durand  was  82,200,  and 
that  the  necessary  inference  is  that  the  two-months'  note  had  been  paid. 
That  exhibit  does,  indeed,  show  that  the  collatenil  notes  for  88,500,  and  mort- 
gage on  the  vessel  Green  Bay,  were  held  to  secure  the  payment  of  two  notes 
of  Hill  &  Sinclair  to  Mi*s.  Durand,  which  amounted  to  only  82,200.  But  Mrs. 
Du rand's  recollection  is  that  at  this  time  there  was  a  note  of  Hill  &  Sinclair 
for  81,000  in  the  hands  of  Sleeper  &  Whiton,  in  Chicago,  which  was  to  be  ex- 
changed for  some  coal  stock.  It  must  be  confessed  that  the  evidence  as  to 
what  became  of  the  first  81,000  note,  given  about  December  1, 1866,  is  very 
obscure  and  unsatisfactory.  The  plaintiff's  counsel  claims  that  Exhibit  B 
is  conclusive  as  to  the  fact  that  no  such  note  was  then  outstanding  and  un- 
paid ;  and  he  says  it  could  not  be  shown  by  parol  that  Hill  &  Sinclair  then 
owed  Mrs.  Durand  an  indebtedness  exceeding  that  there  stated. 

We  do  not  think  this  position  of  counsel  is  sound  when  applied  to  the  in- 
strument in  question.  Exhibit  B  is  in  the  nature  of  a  receipt.  It  was  sus- 
ceptible of  explanation  by  extrinsic  circumstances.    Certainly  it  would  not 
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prevent  the  defendants  from  showing  that  another  note  of  Hill  &  Sinclair 
existed  which  was  not  referred  to  in  that  instrument,  indisputably  three 
notes  were  given  by  the  firm  of  Hill  &  Sinclair  in  December,  prior  to  the 
<1ate  of  this  instrument.  There  is  no  direct  and  satisfactory  testimony  ^hat 
one  had  been  paid.  If  such  were  the  case,  it  is  strange  tlie  plaintiff  could 
not  produce  sofne  written  evidence  of  the  fact,  or  testify  to  it  in  a  more  posi- 
tive manner  than  he  did.  It  is  said  the  books  of  Hill  &  Sinclair  would 
have  shown  payment  of  the  note  if  they  could  have  been  found.  It  was,  of 
course,  incumbent  upon  the  plaintiff,  as  a  part  of  his  case,  to  establish  the 
fact  of  payment  by  satisfactory  evidence.  In  the  letters  of  Mr.  Durand 
which  were  introduced  on  the  trial  there  are  some  things  which  tend  to  prove 
that  tlie  first  note  had  been  paid,  but  these  statements  or  admissions  will 
h  irdly  justify  us  in  saying  the  fact  of  payment  was  established.  Besides,  it 
should  be  borne  in  mind  that  the  court  below  in  its  findings  negatives  the  fact 
of  such  payment.  There  is  surely  no  clear  preponderance  of  testimony  against 
that  finding.    Under  our  rule  it  must  therefore  stand. 

In  stating  the  account,  the  court  made  a  rest  at,  and  computed  interest  to, 
tlie  date  of  eacli  payment,  adding  interest  to  the  principal  and  tlien  deduct- 
ing the  payment  made.  The  court  also  computed  interest  on  every  overpay- 
ment from  its  date  down  to  the  date  of  the  finding.  It  is  said  by  plaintiff's 
counsel  that  this  method  of  computation  was  erroneous,  and  resulted  in  some 
instances  in  compounding  the  interest  every  three  months. 

In  Jackson  v.  State,  1  Johns.  Ch.  17,  the  chancellor  states  the  rule  for 
computing  interest  as  follows :  '*  When  partial  payments  have  been  made, 
the  payment  is  to  apply  in  the  first  place  to  the  discharge  of  the  interest  then 
due.  If  the  payment  exceeds  the  interest,  the  surplus  goes  towards  discharg- 
ing the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the  bal- 
ance of  principal  remaining  due.  If  the  payment  be  less  than  the  interest, 
the  surplus  of  interest  must  not  be  taken  to  augment  the  principal ;  but  in- 
terest continues  on  the  former  principal  until  the  period  when  the  payments, 
taken  together,  exceed  the  interest  due,  and  then  the  surplus  is  to  be  applied 
towards  discharging  the  principal;  and  the  interest  is  to  be  computed  on  the 
balance."  It  will  be  seen  that  the  court  below  in  effect  adopted  this  rule  in 
stating  the  account,  and  we  think  it  was  correct.  See  Gh-een  v.  Westcott,  13 
Wis.  306;  Reed  v.  Jones,  15  Wis.  41.    This  brings  us  to  the  question* of  costs: 

There  were  exceptions  taken  to  the  taxation  of  costs  on  both  sides.  Some 
of  the  items  objected  to  are  small  in  amount,  and  we  shall  not  notice  them. 
We  merely  say  that  this  is  an  equity  case,  and  in  regard  to  many  items, 
-whether  tiiey  should  be  allowed  as  costs  was  within  the  discretion  of  the  trial 
court.  We  are  not  disposed  to  scan  with  great  nioety  the  exercise  of  tiiat 
discretion.  There  was  no  error  in  allowing  the  usual  fee  for  attendance 
before  the  referee  appointed  to  take  and  repoi*t  the  testimony  to  the  court. 
The  taking  of  such  testimony  was  **  a  trial  of  the  cause  "  within  the  intent  of 
the  statute.  Xor  do  we  think  there  was  any  error  in  allowing  attorney*s  fees 
for  drawing  the  findings  and  serving  copies  thereof.  It  is  oftentimes  im- 
practicable for  the  trial  judge  to  draw  up  formal  findings;  consequently  that 
labor  is  imposed  upon  the  counsel  of  the  prevailing  party.  There  is  no  ob- 
jection to  this  practice  tliat  we  can  see,  nor  in  allowing  the  fees  for  the  serv- 
ice. It  may  be  that  some  items  of  the  plaintiff's  costs  were  improperly  dis- 
allowed, but  they  are  small  in  amount,  and  are  offset  by  disallowance  on  the 
other  side.  As  we  have  said,  these  matters  were  in  the  discretion  of  the  court 
below  to  a  great  extent,  and  we  will  not  review  the  exercise  of  that  discretion 
on  the  exceptions  in  this  case. 

We  have  not  noticed  all  the  points  discussed  by  counsel,  but  the  views  ex- 
pressed are  decisive  of  the  case. 

That  portion  of  the  judgment  appealed  from  by  the  plaintiff  is  affirmed ; 
said  the  whole  judgment  is  afiirmed  on  the  defendant's  appeal.  . 
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EocKWELL  V.  HxjMPHBEY  and  otherg. 
Filed  April  4,  1883. 

Whether  a  i^tren  written  Instrament,  the  language  of  which  is  e<|atvocal,  eonetitotes  n  conditloiul 
sale,  a  conveyanee,  or  a  mortgage,  ordinarily  is  to  be  determined  by  the  intention  of  parties.  Tbe 
precise  language  employed  in  the  writing  is  not  always  couclasiTe.  Courts  of  equity  more  raidiif 
yield  to  the  real  nature  of  the  transaction  as  shown  by  all  the  evidence  and  circumstances  in  ibe 
case,  including  the  relative  situation  and  the  precedent  ifcoompanying,  and  subsequent  acts  of  tbe 
parties,  and  in  all  doubtful  cases  they  have  generally  held  tbe  transaction  to  be  a  mortgage,  becaaee 
the  ends  of  Jnstlce  are  more  apt  to  be  attained,  and  fraud  and  oppression  more  likely  to  be  prevented, 
by  such  a  construction. 

Upon  an  examination  of  the  evidence  In  this  case,  the  flndingof  the  circuit  court  that  the  instrument 
.n  question  was  taken  as  a  security  for  an  existing  indebtedness  merely  and  was  consequently  a  chtit- 
tel  mortgage;  that  it  was  under  the  statute  invalid  against  any  other  person  than  the  parties  thereto 
until  filed  with  the  clerk,  (section  2313,  Rev.  St.;)  and  that  a  subsequent  mortgage,  filed  previous  to 
the  filing  of  tfuch  Instrument,  was  a  prior  lien  on  the  property,  and  was  not  aflfected  by  section  23!d 
of  the  Revised  Statutes,  requiring  a  chattel  mortgage  to  be  renewed  within  two  years  from  tbe  filing 
thereof,— would  seem  to  be  sufficiently  sustained  by  such  evidence,  and  the  judgment  is  affirmed. 

Appeal  from  circuit  court,  Walworth  county. 

This  action  was  brought  to  determine  the  interest  of  the  plaintiff  in  the 
undivided  one-half  of  an  abstract  under  a  written  instrument  hereinafter  sel 
forth,  and  to  compel  the  defendant  Humphrey  to  account  for  and  pay  over  to 
the  plaintiff  a  share  of  the  use  and  profits  thereof,  and  in  default  thereof  that 
said  half  of  the  abstract  be  sold  and  the  plaintiff  paid  out  of  the  proceeds 
thereof,  and  for  general  relief.  Curtis  was  made  a  defendant,  and  his  interest 
alleged  as  subsequent  mortgagee.  The  defendant  Humphrey  answered,  deny- 
ing any  considerations  for  the  written  instrument,  and  set  up  a  counter-ciaini. 
The  defendant  Curtis  answered,  setting  up  his  mortgage  and  the  debt  thereby 
secured,  and  also  the  giving  of  a  second  mortgage  by  way  of  removal,  Jan- 
uary 16,  1879,  and  asked  that  his  first  chattel  mortgage  be  declared  a  lien  prior 
to  said  written  instrument.  The  following  facts  are  admitted  or  found  by 
the  court: 

Le  Grand  Rockwell,  father  of  the  plaintiff,  died  in  1869,  leaving  him  sur- 
viving, the  plaintiff  and  two  other  children,  and  a  widow,  Frances  Rockwell, 
who  was  married  to  the  defendant  Humphrey  in  the  fall  of  1872,  who  there- 
upon went  to  living  with  the  widow  on  the  Rockwell  farm.  The  plaintiff, 
having  received  from  his  father's  estate  81,000,  he  lent  and  advanced  the 
same  to  the  defendant  Humphrey  in  February,  1874,  and  no  part  thereof,  nor 
interest  thereon,  has  evei*  been  paid,  as  found  by  the  court.  The  court  f urtlier 
found,  in  effect,  that  in  the  fall  of  1874  the  defendant  Humphrey  bought  of 
one  Xoyes  the  undivided  one-half  of  a  set  of  abstract-books  of  the  public 
records  of  Walworth  county,  Wisconsin,  for  the  sum  of  $3,000,  and  took  a  bill 
of  sale  therefor  in  his  own  name;  that  November  1,  1875,  the  defenduiit 
Humphrey  executed  and  delivered  to  the  plaintiff  a  written  instrument,  of 
which  the  following  is  a  copy,  to- wit : 

"  Elkhorn,  Wis.,  November  1, 1875. 

"  Received  of  Henry  Rockwell  S1,000,  for  the  purpose  of  purchasing  of  C. 
A.  Koyes,  Jr.,  an  undivided  one-half  interest  in  a  set  of  abstract-books  of  tht» 
public  records  of  real-estate  transfers  of  Walworth  county  for  the  sum  of 
.S3,000  for  said  one-half  interest;  and  in  consideration  of  the  81,000  afoi^esai*!, 
I  hereby  give  and  grant  to  said  Rockwell  an  undivided  one-third  interest  in 
tiie  said  one-half  interest  aforesaid,  or  in  lieu  thereof  to  pay  to  him  the  said 
sum  of  81,(X)0,  and  the  interest  thereon  at  the  rate  of  10  per  cent,  per  annum 
until  paid ;  the  bill  of  sale  bearing  date  October  27,  1874,  and  schedule  of 
property  so  purchased  hereunto  attached.  '         B.  B.  HniPHREY." 

It  further  appears,  and  is  not  disputed,  that  January  11,  1877,  the  defend- 
ant Humphrey  executed  and  delivered  to  his  brother-in-law,  the  defendant 
Curtis,  a  chattel  mortgage  on  the  undivided  one*half  interest  of  the  abstract 
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for  the  sum  of  82,000,  to  whom  he  was  then  liable  for  that  amount,  and  the 
same  was  duly  filed  with  the  clerk  on  that  day.  February  20. 1877,  the  wife 
of  the  defendant  Hnmphrey,  and  the  mother  of  the  plaintiff,  died.  February 
24,  1877,  the  plaintiff,  with  previous  knowledge  of  the  existence  and  filing  of 
said  Curtis  mortgage,  filed  the  written  instrument  so  received  by  him  from 
the  defendant  Humphrey  in  the  clerk's  office  as  a  chattel  mortgage ;  and  Feb- 
ruary 5,  1879,  renewed  the  same,  by  affidavit  annexed  thereto  and  filed  with 
the  clerk,  and  the  court  found  there  was  due  thereon  ♦1,597.17.  The  court 
found  there  was  due' and  unpaid  on  the  Curtis  mortgage  82,557.67;  that  the 
defendant  Humphrey  was  the  owner  of  the  undivided  one-half  of  the  abstract 
at  the  time  of  giving  said  written  instrument  and  said  Curtis  mortgage  re- 
spectively, and  was  still  such  owner.  The  court  found,  as  conclusions  of  law, 
tliat  the  written  instrument,  so  taken  by  the  plaintiff,  was,  in  eft'ect,  a  chat- 
tel mortgage,  but  subordinate  and  subject  to  the  first  Curtis  mortgage,  and 
ordered  judgment  against  Humphrey,  and  in  favor  of  the  plaintiff  and  Curtis 
respectively,  and  judgment  of  foreclosure  and  sale  of  the  Curtis  mortgage 
pursuant  to  the  findings,  and  that  such  judgments  be  respectively  satisfied  out 
of  the  proceeds  of  the  sale  in  the  order  indicated.  Judgment  was,  thereupon 
accordingly  entered,  from  which  the  plaintiff  brings  this  appeal. 

Winsor  &  Sprat/ucj  for  appellant,  Henry  Rockwell.  Smith  d-  Wheeler  and 
T.  Z>.  Weeks,  for  respondents,  Benjamin  B.  Humphrey  and  othei*s. 

Cassoday,  J.  Whether  a  given  written  instrument  constitutes  a  conditional 
sale,  a  conveyance,  or  a  mortgage,  is  a  question  which  has  often  perplexed  the 
courts.  When  the  language  of  the  instrument  is  equivocal,  the  intention  of 
tlie  parties,  as  evinced  by  the  whole  transaction  and  the  attending  circum- 
stances, seems  to  be  the  true  criterion.  Ooodmaii  v.  O^riersoji,  2  Ball  &  Beattv, 
278;  Williams  v.  Owen,  5  Mylne  &  Craig,  306;  Clark  v.  Henj-j/,  2  Cow.  324; 
S.  C.  affinned,  7  Johns.  Ch.  43 ;  Edringtoii  v.  Harper,  3  J.  J.  Marsli.  354 ; 
Hughes  v.  Sheaff,  19  Iowa,  343;  Cornell  v.  Hall,  22  Mich.  377;  Rich  v.  Doaiie, 
35  Vt.  125;  Pitts  v.  Cahle,  44  III.  105.  Thus,  in  Goodman  v.  Grierson.  supra. 
Lord  Chancellor  Manners,  in  answer  to  the  contention  that  the  transaction 
could  not  be  a  mortgage  because  there  was  no  bond  collateral  to  the  deed,  nor 
any  covenant  to  pay, said:  "It  is  quite  clear  that  if  the  intention  were  that  it 
should  be  a  mortgage,  the  absence  of  a  covenant  and  collateral  bond  would 
not  make  it  the  less  so.  This  was  decided  in  King  v.  King,  3  P.  Wms.  358. 
where  Lord  Talbot  said  it  did  not  vary  the  transaction,  for  that  every  mort- 
gage implied  a  loan,  and  every  loan  imphed  a  debt,  for  which  the  mortgagor's 
personal  estate  was  liable;  and  although  an  action  of  covenant  would  not  lie, 
still  it  might  be  a  mortgjtge."  So  Lord  Chancellor  Tottenbom,  in  Wiflfams 
v.  Owens, supra,  said;  ♦♦  That  this  court  will  treat  a  transaction  as  a  mortgnge, 
although  it  was  made  so  as  to  bear  the  appearance  of  an  absolute  sale,  if  it 
appear  that  the  parties  intended  it  to  be  a  mortgage,  is,  no  doubt,  true ;  but 
it  is  equally  clear  that  if  the  parties  intended  an  absolute  sale,  a  contempora- 
neous agreement  for  a  repurchase,  not  acted  upon,  will  not,  of  itself,  entitle 
the  vendor  to  redeem." 

In  Edrington  v.  Harper,  supra.  Chief  Justice  Robertson,  of  Kentucky, 
said :  "  It  is  often  very  difficult  to  discriminate  between  mortgages  and  con- 
ditional sales.  Every  c^ise  must  be  determined  by  a  consideration  of  its  own 
peculiar  circumstances.  The  intention  of  the  parties  is  the  only  true  and  in- 
fallible test;  that  intention  is  to  be  collected  from  the  condition  or  conduct  of 
the  parties,  as  well  as  from  the  face  of  the  written  contract."  This  wassu))- 
stantially  adopted  by  the  supreme  court  of  Iowa  in  Hughes  v.  Sheaff,  supra, 
where  Chief  Justice  Wright  added:  "And  hence  the  court  must  take  into 
consideration  the  price,  the  circumstances,  all  the  antecedent  facts,  the  situ- 
ation of  the  parties,  and  from  these  determine  the  true  nature  of  the  transac- 
tion. These  differ,  as  We  know,  as  the  names  of  the  parties  differ,  and  they 
so  influence  the  determination  in  each  case  that  it  is  next  to  impossible  to 
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deduce  from  them  any  geneml,  safe,  and  comprehensive  rule."  In  Cornell 
V.  Hall,  supra,  it  was  lieid  by  the  supreme  court  of  Michigan  that  '*  the  only 
safe  critedon  in  determining  controversies  arising  out  of  such  transactions  is 
the  intention  of  the  parties,  to  be  ascertained  by  considering  their  situation 
and  the  surrounding  facts,  as  well  as  their  writings." 

Where  the  language  of  the  instrument  is  equivocal,  and  the  relation  of 
debtor  and  creditor  is  not  created  by  the  transaction  and  never  existed,  and 
the  vendee  takes  and  retains  possession  of  the  property,  and  lis  value  is  not 
perceptibly  in  excess  of  the  consideration  paid,  and  there  is  nothing  to  indi- 
cate an  intent  to  transfer  the  property  as  a  mere  security,  the  trans:iotion  has 
usually  been  held  to  be  a  conditional  sale.  Goodman  v.  Grierson,  supra; 
Williams  v.  Owens,  supra;  Pen'y  v.  Meadowcraft,  4  IJeav.  197;  Conway  v. 
Alexander,  7  Cranch,  237;  Holmes  v.  Grant,  8  Paige,  24*3;  Baker  v.  Th masher, 
4  Denio,  493;  Saxton  v.  Hitchcock,  47  Barb.  220;  Hwjhes  v.  Sheaf,  supra; 
Flagy  v.  Mann,  14  Pick.  467;  Woodward  v.  Pickett,  8  Gray,  617;  Rhe  w 
Doane,  supra;  West  v.  Hendrix,  28  Ala.  226;  Pearson  v.  iSeay,  35  Ala.  612; 
Lofju)ood  \,Hussey,60  Ala.  417;  Ford  v.  Ii-win,  18  Cul.  117;  Henley  v.  UntaU 
iny,  41  Cal.  22;  Slowey  v.  McMurray,  27  Mo.  113;  McNamara  v.  Culver,  22 
Kan.  661;  Hoopes  v.  Batley,  28  Miss.  328;  Smith  v.  Crosby,  47  Wis.  160;  [S. 
0.  2  X.  W.  Rep.  104.]  But  in  several  of  these  cases,  as  in  McNamara  v.  Ctd- 
ve7\  it  is  held  that  *»  the  test  is  the  existence  or  non-existence  of  a  debt.  If, 
after  the  transaction,  no  debt  remains,  there  is  no  mortgage,  but  only  a  con- 
ditional sale." 

On  the  other  hand,  when  the  relation  of  debtor  and  creditor  is  created  by 
the  transaction,  or  previously  existed,  and  by  express  language  or  fair  impli- 
cation continues,  and  the  possession  is  retained  by  tlie  vendor,  and  the  value 
of  the  property  is  greatly  in  excess  of  the  considemtion  paid,  the  transaction 
lias  usually  been  held  to  be  a  mortgage.  Clark  v.  Henry,  supra;  Rfxirh  v. 
Casine.  9  Wend.  227;  Murray  v.  Walker,  31  N.  Y.  399;  Horn  v.  Kettelt4is,  46 
X.  Y.  605;  Carr  v.  Carr,  52  X.  Y.  251;  Russell  v.  SotUhard,  12  How.  (U.  S.) 
139 ;  Villa  v.  Roderifftiez,  12  Wall.  323 ;  Cornell  v.  Hall, supra;  Cooper  v.  Jiravk, 
41  Mich.  488  ;*  Rice  v.  Rice,  4  Pick.  349 ;  Eaton  v.  Green,  22  Pick.  526 ;  Muiphy 
v.  Cooley,  1  Allen.  107;  Gifford  v.  Ford,  5  Vt.  582;  Blod^ett  v.  Blodgett,  48  Vt. 
32 ;  Pearson  v.  Slay,  38  Ala.  643 ;  WiUon  v.  Giddings,  28  Ohio  St.  554 ;  Plato  v. 
Roe,  14  Wis.  453 ;  Wilcox  v.  Bates,  26  Wis.  466 ;  Rayan  v.  Simpson,  27  Wis.  355 ; 
Miutcott  v.  Pumpelly,  46  Wis.  660;  Stark  y.Redfleld,  62  Wis.  349;  [S.  C.  9  X. 
W.  Rep.  168.]  In  Russell  v.  Southard,  supra,  Mr.  Justice  Curtis  said :  "  The 
deed  and  memorandum  certainly  import  a  sale,"  and  yet  from  all  the  evidence  in 
that  case  they  were  held  to  constitute  a  mere  security,  and  hence  a  mortgage.  In 
Wilson  V.  Giddings,  supra,  the  fact  that  the  grantor  continued  in  possession, 
controlling,  using,  and  improving  the  property  as  his  own,  and  receiving  and 
using  the  rents  and  profits  thereof  as  his  own,  and  paying  the  taxes  thei-eon. 
were  regarded  as  significant.  Once  a  mortgage,,  always  a  mortgage,  is  the 
rule  generally  recognized  in  the  cases.  So  the  want  of  a  personal  agreement 
by  the  borrower  to  repay  the  money  is  not  conclusive  that  the  conveyance 
was  not  intended  as  a  mortgage,  but  merely  a  circumstance  to  l)e  considere<l 
with  the  other  evidence  in  the  case.  This  was  held  in  Horn  v.  Ketteltax,  supra. 
Many  other  cases  might  be  cited  to  the  same  effect.  The  difficulty  of  dis- 
priminating  between  mortgages  and  conditional  sales  grows  out  of  the  fact 
that  either  through  a  misapprehension  of  the  law  by  one  or  both  of  the  parties, 
or  a  design  on  the  part  of  one  or  both  to  conceal  the  real  purpose  of  the  trans- 
action, it  is  often  found  to  be  mixed  and  confused,  and  hence  conUiining  some 
of  the  inciilents  of  a  mortgage,  and  also  of  a  conditional  sale.  As  a  way  out 
of  this  difficulty,  courts  have  generally  held  the  transaction  to  be  a  mortga<re 
in  all  doubtful  cases,  because  the  ends  of  justice  are  the  more  apt  to  be  at- 
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tained,  and  fraud  and  oppression  more  likely  to  be  prevented,  by  such  a  con- 
struction. Russell  V.  Southard, supia ;  Edrington  v.  Harper,  supra;  Hughes 
V.  Sheaffy  »upra;  Cornell  v.  Hall,  supra;  Rich  v.  Doane^  supra.  From  a 
careful  examination  of  the  authorities  cited,  it  would  seem  that  the  precise 
language  employed  in  the  writing  is  not  always  conclusive.  Courts  of  equity 
more  readily  yield  to  th6  real  nature  of  the  transaction,  as  shown  by  all  the 
evidence  and  circumstances  in  the  case,  including  the  relative  situation,  and 
the  precedent,  accompanying,  and  subsequent  acts  of  the  parties. 

Observing  the  rules  of  law  thus  indicated  by  the  authorities,  we  are  next 
to  apply  them  to  the  facts  of  the  case  before  us.  It  is  true  that  one-sixtli  of 
the  abstract  covered  by  the  instrument  in  question  seems  to  have  been,  at  the 
time  it  was  purchased  by  Humphrey,  of  substantially  the  same  value  as  the 
money  advanced  by  the  plaintitt'  to  Humphrey;  but  it  is  also  true  that  he  re- 
tained the  possession  of  the  abstract,  with  no  objection  or  claim  of  ownership 
on  the  part  of  the  plaintiff,  from  the  time  he  purchased  it,  in  October,  1874, 
down  to  about  the  time  of  the  commencement  of  this  action,  in  February, 
1880.  During  all  that  time  Humphrey  run,  managed,  and  controlled  the  half 
of  the  abstract  so  purchased  by  him  as  his  own,  and  received  and  converted 
to  his  own  use  the  rents,  issues,  and  profits  thereof,  without  any  claim  or  ob- 
jection on  the  part  of  the  plaintiff,  notwithstanding  his  knowledge  of  the  facts. 
Presumptively,  Humphrey,  during  the  time,  paid  the  taxes  on  half  of  the  ab- 
stract and  continually  increased  its  value  by  adding  thereto  references  to  the 
constantly  accumulating  records  of  the  county.  But  the  plaintiff's  version  of 
the  transaction  is  still  more  significant.  He  testified  that  he  received  the 
money  from  liis  mother,  and  gave  the  certificate  of  deposit  to  Ilumplirey  in  the 
forepart  of  February,  1874,  for  the  purpose  of  purchasing  an  interest  in  the 
abstract  business,  in  the  abstract- books  described  in  this  suit;  that  he  did  not 
think  Humphrey  then  purchased  an  interest  in  the  abstract-books,  but  he 
supposed  he  did  afterwards, — he  did  not  know  the  time;  that  in  September, 
1875,  he  received  from  Humphrey  the  written  instrument  in  question.  This 
is  all  the  information  we  get  on  the  precise  question  from  the  plaintiff. 

For  whom  was  the  purchase  to  be  made?  The  plaintiff  fails  to  tell  us.  He 
states  no  fact  from  which  we  are  authorized  to  hold  that  Humphrey  received 
the  certificate  for  the  purpose  of  purchasing  one-sixth  of  the  abstract  for  the 
plaintiff.  On  the  contrary,  the  fair  inference  from  his  testimony  is  that  he 
let  Humphrey  have  the  money  to  enable  him  to  purchase  an  interest  in  the 
abstract.  There  is  nothing  in  the  plaintiff's  subsequent  conduct  indicating 
thjit  he  supposed  he  had  an  interest  in  the  abstract.  It  was  not  purchased  by 
Humphrey  for  more  than  six  months  after  he  received  the  money  or  certifi- 
cate frouf  the  plaintiff.  There  is  nothing  to  indicate  that  during  that  time 
Humphrey  held  the  money  or  certificate  as  agent  or  trustee  of  the  plaintiff, 
but  rather  as  his  own.  This  being  so,  the  relation  of  debtor  and  creditor  was 
created  between  them  in  February,  1874.  That  relation  continued,  according 
to  the  plaintiff's  version  of  the  matter,  down  to  the  time  Humphrey  pur- 
chased the  half  interest  in  the  abstract.  He  tells  us  of  nothing  then  occur- 
ring to  change  that  relation.  It  is  true,  he  held  the  Crane  notes  for  a  short 
time,  and  drew  some  interest  upon  them ;  but  he  disclaims  aiiy  interest  in 
tiiose  notes,  and  denies  that  they  were  received  in  exchange  for  tlie  certificate. 
There  was  nothing  in  the  giving  up  of  the  Crane  notes,  therefore,  which,  ac- 
coriiing  to  the  plaintiff's  testimony,  can  be  construed  into  an  advancement  of 
a  part  of  the  purchase  price  of  the  abstract  at  the  time  of  the  purcliase.  On 
the  contrary,  he  seems  to  have  been  entirely  ignorant  of  the  purchase  at  the 
time  it  occurred,  and  at  no  time,  until  just  before  the  commencement  of  this 
iiction,  assumed  to  be  one  of  the  purchasers. 

The  relation  of  debtor  and  creditor,  therefore,  continued  for  nearly  a  year 
after  such  purchase,  and  to  tlie  time  of  the  execution  and  delivery  of  the 
written  instrument  in  question.    Is  there  anything  in  the  wording  of  that  in- 
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atrimient  wliicli  indicates  that  that  relation  then  terminated?  It  does  not 
say  that  the  81,000  was  received  for  the  purpose  of  purchasing  a  one-sixth  inter- 
est in  the  abstract /o;*  the  plaintiffs  but  for  the  purpose  of  purchasing  of  Xoyes 
**an  undivided  one-half  interest  in  the  abstract  for  $3,000;"  which  indicates 
that  Humphrey  was  to  purchase  for  himself,  and  that  recUal  is  made^  :is  a{>- 
pears  from  another  recital  in  the  same  instrument,  nearly  a  year  after 
Humphrey  had  purchased  such  half  interest  and  taken  a  bill  of  sale  therefor 
in  his  own  name.  At  the  time  the  written  instrument  was  given,  as  we  liave 
seen,  the  relation  of  debtor  and  creditor  had  existed  between  the  parties  for 
more  than  18  months,  and  there  is  nothing  in  that  instrument  indicating 
any  intention  to  extinguish  such  debt  or  such  relation;  but,  on  the  contrary, 
the  transfer  of  the  one-sixth  interest  to  the  plaintiff  was  expressly  coupled 
with  the  right  in  Humphrey,  in  lieu  thereof,  to  pay  to  hira-(the  plaintiff)  tiie 
said  sum  of  $1,000,  and  tfie  intei'est  thereon  at  the  rate  of  10  per  cent,  per  an- 
num until  paid."  And  hence  we  must,  on  the .  principle  of  the  authorities 
cited,  hold  that  the  instrument  was  taken  as  security  for  an  existing  indebt- 
edness merely.  Certainly  the  evidence  of  a  contrary  intention  is  not  so  clear 
and  preponderating  as  to  authorize  this  court  to  disturb  the  finding  of  the 
circuit  court  to  that  effect.  This  may  work  a  severe  hardship  to  the  plaintiff, 
but  this  court  cannot  make  contracts  for  parties,  nor  act  aa  the  guardian  of 
adults  who  are  in  possession  of  their  mental  faculties.  Being  a  chattel  mortgiige. 
it  was,  under  the  statute,  invalid  as  against  any  other  pei-son  than  the  parties 
thereto  until  it  was  filed  with  the  clerk,  February  24, 1877.  Section  231-3,  Rev. 
St.;  section  9,  c.  107,  Rev.  St.  1858;  Maier  v. Daow,  5  Wis.  Leg.  N.  245;  [S.  C. 
ante,  187,1  and  cases  there  cited. 

This  bemg  so,  the  mortgage  given  to  Curtis,  and  filed  January  11,  1877,  be- 
came a  first  lien  upon  Humphrey's  interest  in  the  abstract.  The  plaintiff's  mort- 
gage being  subsequently  filed,  became  a  lien  thereon  subsequent  to  and  subject 
to  the  Curtis  mortgage. '  Did  the  Curtis  mortgage  so  filed  cease  to  be  sucli  prior 
lien  by  reason  of  the  failure  to  renew  it  within  the  two  years?  The  language 
of  the  statute  is  that  *'such  mortgage  shall  cease  to  be  valid  as  against  the  cred- 
itors of  the  person  making  the  same,  or  subsequent  purchasers  or  mortgagees 
in  good  faith,  after  the  expiration  of  two  years  from  the  filing  of  the  same,  un- 
less renewed,"  etc.  Section  2315,  Rev.  St. ;  section  5,  c.  45,  Rev.  St.  1850;  chap- 
ter 69,  Laws  1872.  This  section  only  made  the  Curtis  mortgage  invalid  as  to 
subsequent  purchasera  or  mortgagees  in  good  faith,  or  creditors  who  should 
thereafter  seize  the  property.  This  is  abundantly  shown  by  the  recent  case  of 
Lowe  V.  Wing,  13  N.  ^V.  Rep.  892.  It  is  enough  to  say  that  the  plaintiff  is 
not  a  subsequent,  but  a  prior,  mortgagee,  and  hence  his  rights,  as  against  the 
Curtis  mortgage,  were  no  better  after  the  filing  of  his  mortgage  than  before. 

For  the  reasons  given  the  judgment  of  the  ciicuit  court  is  affirmed. 


Wheeler  &  Wilson  Manuf'g  Co.  v,  Lawson  and  another. 
Filed  April  4, 1883. 

A  person,  to  be  aathorized  to  make  the  affidavit  for  a  corporation,  when  a  party  to  a  snit,  in  order 
to  obange  the  venae  In  the  case,  by  reason  of  thi  prejudice  of  the  jndge,  mast  be  an  qffkzr  of  sach  cor- 
poration;  and  an  affidavit  made  by  a  person  who  alleges  therein  that  he  is  "  general  agent  and  man- 
aging  agent  of  the  corporation  in  this  state,**  and  is  authorized  to  make  such  affidavit  in  its  behalf. 
Is  not  snfficlent. 

Appeal  from  circuit  court,  Bacine  county. 

Frank  Bakeman  and  H,  W,  Chynoweth,  for  appellant,  Wheeler  &  Wilson 
Manuf'g  Co.  Quarles  ds  Winslow,  for  respondents,  Peter  C.  Lawson  and 
another. 

Orton,  J.  The  motion  for  a  change  of  venue,  made  on  behalf  of  the  plain- 
tiff on  account  of  the  prejudice  of  the  judge,  was  denied.    The  plaintiff  is  a 
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corporation  of  the  state  of  Connecticut,  and  the  atMavit  was  made  by  one 
James  M.  Beach,  who  alleges  therein  that  he  is  ^*  general  agent  and  managing 
agent  of  the  plaintiffs  corporation  in  this  state  of  VVisconsiu,  and  is  duly  au- 
thorized by  said  plaintiff  to  make,  and  does  make,  this  affidavit  for  and  in  its 
belialf."  The  ground  upon  which  the  motion  was  denied,  wtis  that  the  affi- 
ant was  not  authorized  by  law  to  make  the  affidavit,  and  whether  he  was  so 
authorized  is  the  only  question  here. 

The  only  person  who  iB  expressly  authorized  by  the  statute  (section  2625, 
Rev.  St.)  to  make  such  an  affidavit,  is  the  party  himself,  and  as  a  corporation 
can  not  make  an  affidavit  as  a  party,  it  is  not  included  within  the  express 
terms  of  the  statute.  But  these  express  terms  have  been  enlarged  by  con- 
struction to  embrace  a  corporation  as  a  party,  by  a  decision  of  this  court, 
which  must  be  held  to  be  conclusive  of  the  question.  Therefore,  from  neces- 
sity, some  person  other  than  the  corporation  itself  must  make  the  affidavit  in 
its  behalf. 

In  Western  Bank  of  Scotland  v.  Tollman^  15  Wis.  92,  it  was  so  decided, 
and  it  was  held,  also,  that  such  person  should  be  an  officer  of  the  corporation, 
and  not  a  mere  attorney  or  agent.  The  difficulty  of  extending  the  statute  by 
construction  to  embrace  corporations  was  clearly  perceived  by  the  learned 
judge  who  wrote  the  opinion  in  that  case,  as  appears  by  the  expression  of  his 
own  individual  opinion  that  if  no  officer  of  the  corporation  knew  the  fact  of 
such  prejudice  and  was  competent  to  make  the  affidavit,  while  an  agent  or  an 
attorney  might  have  such  knowledge,  it  was  not  the  intention  of  the  statute 
that  the  venue  should  be  changed  in  such  cases.  Another  difficulty  of  such  a 
construction  seems  to  have  been  apparent  in  the  meaning  of  the  word  **  prej- 
udice," as  used  in  the  statute,  which  was  held  to  mean  the  prejudice  of  the 
judge  against  the  party  personally^  and  not  a  prejudgment  or  opinion  of  the  ^ 
legal  questions  involved.  In  order,  therefore,  to  solve  this  difficulty  and 
bring  corporations  within  the  meaning  and  spirit  of  the  statute,  it  was  held 
virtually  that  inasmuch  as  the  corporation  itself  could  not  make  the  affidavit, 
some  person  who  most  fully  represented  the  corporation,  and  was  as  near  in 
identity  with  and  as  much  interested  in  it  as  possible,  should  make  it,  viz. : 
iin  officer  of  the  corporation.  There  is  great  force  in  this  view  of  the  ques- 
tion. We  can  scarcely  conceive  how  a  judge  can  be  prejudiced  against  a 
corporation  personally,  A  corporation  is  a  mere  artificial  or  fictitious  person, 
which  has  no  existence  except  by  law,  and  can  have  no  natural  or  moral 
qualities,  and  is  incapable  of  action,  character,  or  conduct  iu  itself.  It  can 
art  and  have  character  only  through  those  persons  who  manage  its  affairs, 
and  it  is  only  in  view  of  such  official  character,  conduct,  arid  managenient 
that  it  is  possible  for  any  person  to  have  a  prejudice  against  it.  The  affidavit 
charging  such  prejudice  should,  therefore,  be  made  by  officers  whose  position 
and  duties  make  them  responsible  for  the  character  and  conduct  of  the  cor- 
jx>ration,  and  who  can  personally  have  knowledge  of  such  prejudice  of  the 
judge.  It  is  necessary  and  proper  to  charge  that. such  prejudice  exists  against 
the  corporation  itself,  but  such  a  charge  is  substantially  against  those  who 
act  for  it  and  give  it  character.  It  is  said  in  the  opinion  in  the  above  case 
that  '*  the  intention  undoubtedly  was  (that  such  an  affidavit)  might  be  made 
by  such  officers  or  agents  as  were  authorized  by  the  generjtl  provisions  of  law 
to  verify  such  pleadings  or  statements  of  corporations  as  were  required  to  be 
nmier  oath,"  and  the  law  authorizing  certain  officers  or  the  **  managing 
iigent "  of  the  corporation  to  answer  under  oath,  in  garnishee  proceedings,  is 
referred  to;  and  the  statute  authorizing  an  agent  or  attorney  in  certain  cases 
to  verify  pleadings  is  held  special  and  exceptional,  applying  only  to  such 
cases.    Section  19,  c.  125,  Rev.  St.  1858;  section  26G6,  Rev.  St.  1878. 

In  Farmers^  L.  &  T.  Co.  v.  Waring,  20  Wis.  305,  it  is  held  that  **  the  general 
managing  agent"  or  the  '* general  manager"  of  the  railroad  is  not  a  "prin- 
cipal officer"  of  the  company,  upon  whom  a  summons  can  be  served,  by  sec- 
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tion  18,  c.  120,  Rev.  St.  1858,  and  it  is  said,  arguendo,  that  sach  managing 
agent  is  not  an  officer  at  all. 

In  Market  Nat,  Bank  of  N.  Y,  v.  Hogan,  21  Wis.  317,  it  is  held  that 
an  attorney  or  agent  of  a  corporation  may  verify  pleadings  in  the  special 
cases  mentioned  in  section  2666,  Rev.  St.,  the  same  as  an  attorney  or  agent 
of  any  other  party,  but  that  in  all  other  cases,  according  to  the  last  clause  of 
said  section,  an  officer  of  the  corporation  must  do  so. 

The  statute  authorizing  an  attorney  or  agent  of  the  corporation  to  verify 
the  pleading  where  he  has  possession  of  the  instrument  for  the  payment  ot 
money,  etc.,  cannot  be  made  applicable  to  this  case,  and  it  must,  therefore, 
fall  within  the  last  clause  of  the  section  by  which  the  officers  of  the  corpora- 
tion alone  can  verify  the  pleadings. 

In  view  of  the  decision  in  Bank  v.  Tollman,  su^ra,  and  the  general  statutes 
authorizing  certain  persons  to  make  affidavits  and  verifications  for  corpora- 
tions, we  are  not  prepared  to  say,  notwithstanding  the  dictum  in  the  opinion 
of  Mr.  Justice  Downek  in  Farmers'  L.  &  T.  Co,  v.  Waring,  supra,  that  a 
general  manager  of  a  railroad  company,  or  other  corporation,  is  not  an  officer 
within  the  meaning  of  the  statute,  and  that  the  general  manager  of  any  cor- 
poration is  not  an  officer  of  such  corporation.  The  very  term  implies  a  general 
supervision  of  the  affairs  of  a  corporation  in  all  departments;  perhaps  to  a 
greater  extent  than  is  implied  by  the  term, — any  other  single  officer  so  calle«l, 
such  as  president,  cashier,  secretary,  treasurer,  etc.  General  manager  is 
usually  understood  to  designate  the  person  who  really  has  the  most  general 
control  over  the  affairs  of  a  corporation,  and  who  has  Icnowledge  of  all  of  its 
business  and  property,  and  who  can  act  in  emergencies  on  his  own  responsi- 
bility. It  is  really  a  very  high  office,  and  is  so  generally  understood  to  be.  an<l 
1  think  it  is  the  principal  office,  and  the  incumbent  the  "principal  officer;"  and 
I  think,  further,  that  he  has  the  authority  to  make  an  affidavit  for  a  changre  of 
venue  as  an  officer,  but  we  do  not  so  decide,  for  it  is  not  necessary  in  this 
case.  The  affiant  in  this  case  does  not  pretend  that  he  is  the  general  niana<rer 
of  the  corporation  plaintiff,  but  only  "the  general  agent"  or  **the  managing 
agent "  within  this  state. 

"  The  managing  agent,"  as  defined  in  U.  M,  Transportation  Co,  v.  Whittaker, 
16  Wis.  220,  is  an  agent  having  a  general  supervision  over  the  affairs  of  the 
corporation,  and  as  defined  in  Carr  v.  Commercial  Bank,  19  Wis.  272,  he 
would  seem  to  have  all  the  powers  of  the  general  manager  of  a  corporation. 
But  the  affiant's  duties  and  authority  were  not  general,  but  limited  to  this 
state.  He  is  not  the  managing  agent,  but  a  managing  agei^tof  the  corpora- 
tion. There  may  be,  and  probably  are,  many  such  managing  agents  of  this 
corporation.  A  pereon  may  be  the  managing  agent  in  a  county  or  other  de- 
fined district  only,  but  would  fall  short  of  being  the  managing  agent  of  the 
corporation,  having  supervision  over  all  of  its  affairs.  He  would  only  have 
supervision  over  a  small  part  of  the  affairs  of  the  corporation.  Both  desig- 
nations are  used  in  the  affidavit,  such  as  "general  agent  and  managing  agent,'* 
and  he  was  nothing  more  than  the  agent  of  the  company  within  tins  state, 
with  perhaps  general  powers  within  such  district,  and  he  may  have  but  little 
to  do  with  the  general  concerns  of  the  company  at  large.  He  is  in  no  sense 
an  officer  of  the  corporation,  such  as  the  general  manager  may  be,  and  prob- 
ably is.  We  hold,  therefore,  that  a  person,  to  be  authorized  to  make  the 
affidavit  for  a  corporation  when  a  party  to  a  suit,  in  oi-der  to  change  the  venue 
in  the  case  by  reason  of  the  prejudice  of  the  judge,  must  be  an  offir^r  of 
such  corporation,  and  that  the  person  who  made  the  affidavit  for  a  change  of 
venue  in  this  case  was  not  an  officer  of  the  corporation  plaintiff,  and  that  he 
was,  therefore,  not  authorized  to  make  such  affidavit. 

The  order  of  the  circuit  court  is  affirmed. 
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WoosTBR  t?.  Sugar  River  Valley  R.  Co. 
Filed  April  4,  1883. 

1.  An  uppenl  from  the  awnrd  of  commisgionerfl  of  appraisal  on  the  taking  of  lands  by  »  railroad 
company,  opeoa  the  mhole  case  as  between  the  parties  to  the  appeal. 

2.  Such  commissioners  having:  apportioned  the  nmoont  of  their  award  between  the  owner  of  the 
land  taken  and  a  mortgagee  thereof,  on  an  appeal  by  the  owner,  the  railroad  company  failed  to  mnke 
any  proof  of  the  mortgagee's  interest  in  the  land.  Htld^  that  a  Jndgment  in  favor  of  the  owner,  making 
no  provision  for  the  payment  to  the  mortgagee  of  any  part  of  the  sum  awarded  by  the  verdict,  wmh 
not  erroneous. 

3.  In  such  case,  the  railroad  company  might  pay  %\»  amount  of  the  Jndgment  into  conrt,  and  flp> 
ply  for  an  order  that  the  sum  awarded  to  the  mortgagee  by  the  commissioners  be  paid  to  him  from 
such  deposit. 

4.  Upon  the  trial  of  an  nppeal  from  an  award,  the  owner  of  the  land  taken  was  asked  how  much, 
in  his  opinion,  the  railroad  had  depreciated  the  value  of  his  farm  as  a  whole.  Ue^d^  that  the  question 
referred  to  the  farm  as  owned  by  him  at  the  time  of  the  trial,  exduilve  of  the  land  taken,  and  was 
proper. 

h.  On  such  trial  it  was  proper  to  permit  a  witness  for  the  railroad  company,  who  had  given  his 
opinion  of  the  efltect  of  the  railroad  on  the  market  value  of  the  plaintiiTs  land,  to  be  cross-examined 
as  to  the  efVbct  upon  such  value  of  the  probability  or  possibility  that  horses  miglit  be  frighteiiei  or 
Are  communicated  by  passing  locomotives  and  trains. — [Stats  Risp. 

Appeal  from  circuit  court,  Green  county. 

The  defendant  company  located  its  line  of  railroad  across  lands  of  the 
plaintiff,  and  on  its  petition  commissioners  were  duly  appointed  to  appraise 
the  damages  resulting  therefrom.  The  petition  states  that  the  plaintiiT  is 
the  owner  of  the  land,  and  that  one  E.  Bowen  has,  or  claims  to  have,  a  mort- 
gage thereon.  The  commissioners  assessed  the  value  of  the  land  taken  at 
865,  and  the  damages  by  the  reason  of  the  taking  thereof  at  $50.  They  then 
apportioned  the  same  between  the  plaintiff  and  Bowen,  awarding  to  the 
former  $35.52,  and  to  the  latter  $79.48.  The  plaintiff  appealed  from  the 
award,  and  upon  a  trial  of  the  appeal  in  the  circuit  court  the  jury  assessed 
the  value  of  the  land  taken  at  $80.50,  and  the  depreciation  in  the  value  of  the 
balance  of  plaintiff's  farm,  by  reason  of  the  railroad  being  located  through  it« 
ut  $700.  A  motion  for  a  new  trial  was  denied,  and  judgment  was  entered  for 
the  plaintiff  pursuant  to  the  verdict.  The  defendant — ^the  railroad  company 
— appeals  from  the  judgment.  The  case,  so  far  as  necessary  to  an  under- 
standing of  the  errors  assigned,  is  further  stated  in  the  opinion. 

C,  jy.  Carpenter  and  Wlnann  <fe  Fethers^  for  respondent,  Charles  D.  Wooster. 
A.  A.  Jackson  and  ff.  Medhury,  for  appellant,  the  Sugar  River  Valley  Rail- 
road Company. 

Lyon,  J.  The  judgment  makes  no  provision  for  the  payment  of  any  por- 
tion of  the  award  to  Bowen  on  account  of  his  alleged  mortgage.  Upon  this 
omission  error  is  assigned.  The  appeal  to  the  circuit  court  opened  the  whole 
case  as  between  the  parties  to  the  appeal.  The  report  of  the  commissioners 
was  not  evidence  either  that  the  plaintiff  was  the  owner  of  the  land,  or  that 
Bowen  had  a  mortgage  interest  therein.  On  the  tiial  in  the  circuit  court 
the  burden  was  upon  the  plaintiff  to  show  that  he  owned  the  land  sought  to 
be  condemned,  and  upon  the  defendant  company  to  show  that  Bowen  had  a 
mortgage  interest  therein.  The  plaintiff  proved  his  title,  but  the  defendant 
failed  to  prove  the  alleged  interest  of  Bowen.  Thus  far,  therefore,  it  does 
not  appear  that  any  deductions  should  be  made  from  the  amount  recovered 
bj  the  plaintiff  on  account  of  the  alleged  mortgage  of  Bowen.  Had  the  rail- 
road company  desired  to  litigate  on  the  trial  the  question  of  Bowen 's  interest, 
it  should  have  applied  to  the  court  to  make  him  a  party  to  the  proceeding,  or, 
at  least,  it  should  have  shown  that  he  had  a  then  subsisting  interest  in  the 
land,  in  which  case  (Bowen  not  having  appealed)  probably  the  court  would 
have  directed  the  sum  awarded  him  by  the  commissioners  to  be  paid  to  him 
V.15— 26  (no.  vi) 
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out  of  the  amount  recovered  in  the  action.  More  than  this,  ng  good  reason 
is  perceived  why  the  defendant  may  not  pay  the  amount  of  the  judgment 
into  court,  and  apply  to  the  court  to  order  the  sum  awarded  to  Bowen  to  be 
paid  to  him ;  and  why  the  court  may  not  so  order,  if  it  shall  be  made  to  ap- 
pear that  Bowen  has  an  interest  in  the  land. 

As  the  case  stands,  we  think  the  above  error  is  not  well  assigned.  If  Bowen 
is  entitled  to  receive  any  part  of  the  damages  or  compensation  herein  awaixled. 
we  think  the  nailroad  company  will  find  no  difficulty  in  obtaining  authority  to 
pay  such  part  thereof  to  him  without  incurring  any  risk  of  being  compelled  to 
pay  the  amount  twice. 

The  remaining  errors  are  assigned  upon  the  rulings  of  the  court  in  the  ad- 
mission of  testimony.  The  court  put  the  following  question  to  the  plaintiff 
when  on.  the  stand  as  a  witness  in  his  own  behalf:  **How  much  in  your 
opinion  has  it  (the  railroad)  depreciated  the  value  of  your  farm  as  a  whole?" 
The  plaintiff  answered  under  objection.  A  special  point  is  made  against  the 
competency  of  this  question,  to  the  effect  that  it  does  not  exclude  from  the 
estimate  of  the  witness  the  land  actually  taken  by  the  company,  which  was 
appraised  separately.  We  think  the  question  refers  to  the  plaintiff's  farm 
after  the  land  had  been  condemned,  and  therefore  does  exclude  the  land  taken 
of  which  he  had  ceased  to  be  owner.  "Your  farm  as  a  whole"  evidently 
means  the  farm  owned  by  the  plaintiff  at  the  time  of  trial,  and  the  land  taken 
then  constituted  no  part  of  it.  If  the  counsel  for  the  defendant  feared  that 
the  scope  of  the  question  might  be  misapprehended  by  the  jury,  he  should, 
then  and  there,  have  asked  the  court  to  limit  it,  or  change  its  form  to  guard 
against  any  possible  misunderstanding. 

A  witness,  called  on  behalf  of  defendant,  testified  to  his  opinion  of  the  effect 
of  the  railroad  on  the  market  value  of  plaintiff's  land.  The  court  permitted 
the  witness  to  be  cross-examined  by  plaintiff's  counsel  as  to  the  effect  upon 
such  market  value  of  the  probability  or  possibility  that  horses  might  be 
frightened  or  fire  communicated  by  passing  locomotives  and  trains.  Both  the 
above  questions  were  admissible  under  the  rule  established  by  this  court  in 
8nyder  v.  Western  Union  R,  Co.  25  Wis.  60,  and  followed  in  Hutchinson  v. 
C\  *  iV.  W.  Ry.  Co,  37  Wis.  582;  S.  C.  41  Wis.  541.  The  grounds  of  the  rule 
are  fully  stated  in  those  cases,  and  no  discussion  of  the  rule  is  here  required. 
It  was  argued  that  the  jury  were  wrongly  instructed.  No  exceptions  were 
taken  to  the  instructions,  and  hence  we  cannot  review  them  on  this  appeal. 
We  do  not  think  this  a  proper  case  for  the  allowance  of  double  costs,  as 
claimed  on  behalf  of  plaintiff. 

Judgment  affirmed. 
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Skeaton  and  others  v.  Martin  and  others. 
Filed  April  4,  1883. 

The  taking  or  land  adjoining  ft  pablic  highway  for  the  parpow  of  making  a  ditch  to  dram  anch 
highway,  is  a  taking  of  property  for  a  pahlic  use,  within  the  moaning  of  the  constitution,  (art.  1,  S 13,) 
tbe  uecessity  for  which  is  to  be  determined,  not  by  the  courts,  but  by  the  legislature;  bat  the  exercise 
of  sQch  right  of  eminent  domain  may  be  delegated  to  the  town  supervisors  or  overseers  of  highways. 

Where  property  is  taken  for  public  use  by  a  town  or  municipal  corporation,  which  is  made 
liable  to  the  owner  for  any  damage  sustained  by  reason  thereof,  the  taxable  property  of  such  town  or 
municipality  constitutes  a  pledge  or  fund  to  which  such  owner  may  resort  for  payment,  in  the  manner 
prescribed  by  the  statute,  with  absolute  safety,  and  hence  the  providing  of  such  a  method  of  enforc- 
ing payment  in  such  a  case  and  out  of  such  a  pledge  or  fund,  is  the  making  of  Jast  compensation  for 
tlie  property  taken,  within  the  meaning  of  the  constitution. 

Appeal  from  circuit  court,  Waukesha  county. 

June  29, 1882,  the  plaintiffs,  as  tenants  in  common  of  a  farm  of  160  acres 
in  the  town  of  Vernon,  Waukesha  county,  obtained  a  preliminary  injunction 
upon  their  verified  complaint,  alleging,  in  effect,  that  on  June  15, 1882,  and 
subsequently,  the  defendants,  claiming  and  assuming  to  act  as  the  supervisors 
of  said  town,  entered  upon  said  farm  without  authority,  and  wrongfully  com- 
menced and  continued  the  excavation  of  a  deep  ditch  thereon,  and.  were 
thereby  drawing  the  water  down  upon  and  flooding  the  plaintiffs'  said  lands 
and  injuring  their  crops,  compelling  the  plaintiffs  to  bring  a  multiplicity  of 
suits,  and  for  which  there  was  no  adequate  remedy  at  law,  and  asked  that 
such  injunction  be  made  perpetual.  The  defendants  moved  to  dissolve  the 
injunction  upon  their  verified  answer,  denying  certain  allegations  of  the 
complaint,  and  alleging,  among  other  things,  in  effect — 

That  three  of  them  were  the  supervisors  of  said  town  of  Vernon  and  the 
other  three  of  the  town  of  Waukesha,  adjoining  said  town  of  Vernon  on  the 
north,  and  between  which  towns  was  a  highway  runnhig  east  and  west,  and 
that  between  said  highway  and  the  farm  of  the  plaintiffs  was  80  acres  of 
land  which  had  belonged  to  William  Stillwell,  but  the  west  three-fourths  of 
which  then  belonged  to  James  Stewart  and  the  balance  to  August  Lafer,  and 
that  the  same  was  low,  swamp  land,  which  necessarily  required  draining  to 
make  it  available  for  farming  purposes,  and  which  highway  run  through  such 
low,  swamp  land  and  necessarily  required  to  be  drained  to  make  it  available 
for  the  purposes  and  uses  of  a  highway. 

That  N'ovember  26,  1863,  said  William  Stillwell  caused  to  be  dug  and 
opened  a  ditch  running  from  said  highway  across  his  said  low,  swamp  lands 
in  a  southerly  direction  until  it  came  to  the  north  line  of  the  plaintiff's  said 
land,  for  the  purpose  of  draining  his  said  low,  swamp  lands,  together  with 
said  highway.  That  the  natural  flow  of  the  water  from  said  highway  and 
said  Stillweirs  low,  swamp  land  through  said  ditch  was  in  a  southerly  direc- 
tion to  the  north  line  of  the  plaintiff's  land,  and  from  thence  said  water,  to- 
jrether  with  the  water  that  gathered  upon  and  flowed  off  from  said  end  of 
the  plaintiff's  land  in  a  valley  that  led  to  a  natural  stream  a  quarter 
of  a  mile  south  of  the  south  line  of  plaintiffs  land,  except  that  there 
was  a  strip  of  land  about  twenty  rods  wide  on  the  north  side  of  the  plaintiff's 
land  two  feet  higher  than  Still  well's  land,  and  the  land  of  the  plaintiff's 
south  of  it,  and  through  which  strip  it  was  necessary  to  dig  a  ditch  in  order 
to  drain  Still  well's  land  and  said  highway  through  said  valley  to  said  natural 
stream.  That  November  26, 1863,  on  the  application  of  Stillwell,  an  injunc- 
tion was  duly  found  under  the  statutes,  for  the  opening  and  digging  of  a 
ditch  through  the  lands  of  the  plaintiffs  in  a  southerly  direction,  according 
to  a  map,  plans,  and  specifications  thereof  duly  made  and  filed;  and  thereupon, 
and  in  1863,  Stillwell  dug  out  and  opened  said  ditch  in  accordance  with  said 
inquisition,  map,  plan,  and  specifications,  the  north  end  of  wliich  connected 
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-with  the  30uth  end  of  the  ditch  dug  and  opened  through  and  across  Still- 
welVs  land,  whereby  Still  well's  low,  swamp  land  and  said  highway  were 
drained  so  as  to  render  Still  weirs  land  available  for  agricultural  purposes,  and 
said  highway  available  for  the  purposes  and  uses  of  travel,  and  the  said 
drain  was  kept  open  and  unobstructed  from  1863  to  1878  as  a  water-course, 
when  the  plaintiffs  placed  temporary  obstructions  in  the  same  near  their 
north  line,  and  which  obstructions  were  from  time  to  time  removed  by  Still- 
well  and  replaced  by  the  plaintiffs,  and  gradually  said  drain  became  filled  up 
with  sediment  for  its  whole  length,  and  thereby  caused  the  overflow  of  said 
Still  weirs  land  and  said  highway  until  the  spring  of  1882,  when  the  plaintiffs 
filled  up  the  drain  permanently,  and  peremptorily  refused  to  allow  Uie  same 
to  be  opened,  and  which  resulted  in  submerging  StillwelVs  land  and  over- 
flowed said  highway,  so  as  to  render  the  same  impassable  and  unfit  for  the 
uses  and  purposes  of  a  road. 

That  May  16, 1882,  the  said  supervisors  of  Yernon,  after  complaint  made 
to  them  in  writing  by  James  Stewart,  to  the  effect  that  he  was  a  resident 
land-owner  of  said  town;  that  the  ditch  or  water-course  described  had  been 
so  obstructed  that  the  natural  flow  of  water  along  the  same  was  prevented 
by  the  plaintiffs,  through  whose  land  the  same  had  l)een  laid  out  and  opened, 
by  tilling  the  same  with  stones,  logs,  rails,  earth,  and  other  substances,  in  the 
spring  of  1878,  in  the  spring  of  1879,  in  the  spring  of  1880,  in  the  spring  of 
1881,  and  in  the  spring  of  1882,  and  because  thereof  great  damage  and  incon- 
venience had  been  put  upon  him  and  many  other  citizens  of  the  town,  as  well 
as  the  general  public,  whereby  he  felt  deeply  aggrieved,  wherefore  he  re- 
quested the  immediate  removal  of  said  obstructions,  under  the  provisions  of 
the  statute  in  such  case  made  and  provided. — they  made  an  order  reciting 
in  effect  that,  it  appearing  satisfactorily  to  them  that  all  the  material  allega- 
tions in  said  Stewart's  complaint  were  in  fact  true,  and  that  such  filling  up 
and  obstructing  said  ditch  had  caused,  and  did  then  cause,  the  overflow  of  the 
highway  on  the  north  side  of  Still  well's  land  to  such  an  extent  as  to  seriously 
interfere  with  and  impede  the  travel  thereon,  it  was  thereby  ordered  that  said 
obstructions  in  said  ditch  be  immediately  removed,  so  as  to  cause  the  free  and 
unrestrained  flow  of  the  water  therein,  the  same  as  though  said  obstruction 
had  not  been  placed  therein,  and  so  as  to  prevent  any  future  overflow  of  said 
highway,  or  the  lands,  owned  and  occupied  by  said  Stewart  (being  the  W.  J  of 
tlie  Stillwell  80)  or  any  other  person  or  persons  whose  lands  are  overflowed 
by  reason  of  such  obstructions  being  placed  in  said  ditch;  and  it  was  thereby 
further  ordered  that  the  overseer  of  highways  in  the  road-district  where  said 
road  was  located,  and  said  Stewart,  or  either  of  them,  their  agents  or  servants, 
enter  upon  said  lands  and  remove  said  obstructions,  as  hereinbefore  directed. 
That  the  same  was  thereupon  done  in  pursuance  of  such  order,  the  doing  of 
which  were  the  acts  complained  of. 

The  allegations  of  the  answer  were  supported  by  five  affidavits,  and  said 
complaint  and  order.  The  plaintiffs  replied,  and  denied  each  and  every  alle- 
gation of  the  answer  constituting  a  counter-claim,  and  also  presented  certain 
affidavits  upon  the  motion,  denying  some  statements  in  the  answer  and  ex- 
})laining  others.  September  13,  1882,  the  court  dissolved  the  injunction  pre- 
viously granted,  and  from  the  order  thereon  the  plaintiffs  bring  this  appeal. 

P,  H,  Carney  and  F,  W,  Monteith,  for  appellants,  James  Smeaton  and  others. 
J),  H.  Sumner,  for  respondents,  Leonard  Martin  and  others. 

Cassoday,  J.  We  assume,  for  the  purposes  of  this  appeal,  that  the  plain- 
tiffs were  entitled  to  an  injunction,  and  that  the  same  was  improperly  dis- 
solved, unless  the  opening  of  the  drain  by  order  of  the  supervisors  was  justi- 
fied by  their  proceedings  under  the  statute.  The  learned  counsel  for  the 
plaintiffs  insist  that  the  statutes  under  which  the  ditch  was  first  constructed, 
in  1863,  were  invalid  because  they  authorized  the  taking  of  private  property 
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for  private  use.  Chapter  57,  Rev.  St.  1858,  and  chapter  54,  Rev.  St.  There 
may  be  some  doubt  about  the  validity  of  those  statutes.  In  addition  to  the 
authorities  cited  by  counsel,  we  would  refer  to  Consolidated  O.  C.  v.  The  Cen- 
tral, 51  Cal.  269;  WaddelVs  Appeal,  84  Pa.  St.  90.  But  the  validity  of  the 
di-ainage  acts  of  North  Carolina  were  sustained  in  Browne  v.  Keener,  74  X. 
C.  714,  where  it  was  held  that  *^  the  public  power  (legislative  power)  extended 
to  providing  for  every  object  which  may  be  reasonably  considered  necessary 
for  the  public  safety,  health,  good  order,  or  prosperity,  and  which  is  not  for- 
bidden by  some  restriction  in  tBe  state  or  federal  constitution,  or  by  some  rec- 
ognized principle  of  right  and  justice  found  in  the  common  law."  To  the 
siime  effect,  In  re  Drainage  Pequest  River,  39  N.  J.  Law,  433 ;  Hart^oell  v.  Arm- 
strong, 19  Barb.  166;  Matter  of  Ryers,  72  N.  Y.  8;  Mills,  Em.  Dom.  §§  16, 359. 
But  it  is  not  necessary  here  to  pass  upon  the  question,  and  we  therefore  re- 
serve it  for  future  consideration. 

It  seems  to  be  conceded  that  the  roiid  in  question  was  a  public  highway, 
within  the  meaning  of  the  statute.  Being  a  public  highway,  it  was  under 
the  eare  and  supervision  of  the  supervisors  of  the  town.  It  was  their  duty, 
therefore,  to  give  directions  for  repairing  the  same,  and  to  cause  all  obstruc- 
tions to  be  removed  therefrom,  and  to  require  the  overseers  of  highways  for 
that  district,  from  time  to  time  and  as  often  as  they  should  deem  necessary,  to 
l)erform  any  of  the  duties  required  of  them  by  law.  Subdivisions  1  and  6,  § 
1223,  Rev.  St.  The  statutes  made  it  the  duty  of  the  overseers  of  highways  in 
that  district  to  repair  and  keep  the  same  in  order,  and  to  remove  all  obstruc- 
tions therefrom ;  and  to  execute  all  lawful  orders  of  the  supervisors.  Sub- 
divisions 1  and  3,  §  1232,  Rev.  St.  So,  whenever  any  highway  became  im- 
passiible  by  re^tson  of  any  casual  interruption  from  the  washing  away  or 
injury  of  any  part  of  said  highway,  it  was  the  duty  of  the  overseer  to  cause 
such  highway  to  be  put  in  passable  repair  as  soon  as  practicable.  Section 
1233,  Rev.  St.  It  was,  moreover,  made  lawful  by  the  statute  for  any  o verse v^r 
of  highways,  or  any  person  acting  under  his  direction,  to  enter  upon  any 
lands,  adjoining  to  or  near  the  highway  in  his  district,  and  construct  such 
<irains  or  ditches  as  might  be  necessary  for  the  improvement  or  preservation 
of  such  highways ;  but  such  overseer  or  other  person  was  thereby  required  to 
carefully  avoid  doing  any  unnecessary  injury  upon  the  same.  Section  1236, 
Rev.  St.  And  so  the  statute  provided  that  if  any  owner  or  occupant  of  lands 
so  entered  upon,  or  used  for  any  of  the  purposes  mentioned  in  the  preceding 
section,  should  feel  himself  aggrieved,  he  might  apply  to  the  snperoisors  of 
the  town,  who  were  thereby  required  to  appoint  three  disinterested  electors 
of  such  town  to  appraise  the  damages ;  and  such  electors,  being  first  duly 
sworn  Justly  and  impartially  to  appraise  the  damages  done  upon  such  lauds, 
were  thereby  required  to  proceed  and  estimate  the  same;  and  the  damages,  if 
any,  allowed  by  them  were  thereby  required  to  be  certified  under  their  hands, 
and  to  be  credited  by  the  town  board,  and  paid  out  of  the  town  treasurv. 
Section  1287,  Rev.  St. 

By  these  sections  the  legislature  have  in  terms  authorized  the  construction 
of  such  drains  or  ditches  as  might  be  necessary  for  the  improvement  or  pres- 
ervation of  highways,  even  though  it  should  become  necessary  in  doing  so  to 
go  upon  land  in  the  vicinity,  not  adjacent  to  such  highway.  The  distance 
from  the  highway  of  the  lands  so  entered  upon,  as  well  as  the  character  of  the 
drains  or  ditches,  is  necessarily  dependent  upon  the  surface  of  the  country. 
and  the  nature  of  the  improvement  sought  to  be  made.  The  land  so  entered 
upon  is  to  be  as  neir  the  place  of  improvement  as  practicable.  Clearly  it  was 
not  the  purpose  of  these  sections  to  make  the  authorities  proceed  and  con- 
demn the  land  and  pay  tlierefor,  before  entering  upon  it  for  the  construction 
of  such  drains,  but  rather  to  make  tiie  aggrieved  party  take  the  initiative,  and 
apply  to  tlie  supervisoi-s  for  tlie  appointment  of  appraisers  to  assess  the  dam- 
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ages.  If  the  case  comes  within  the  provisions  of  these  sections,  and  thej  are 
valid,  then  there  can  be  no  question  but  what  the  injunction  was  properly  dis- 
solved. The  constitutional  inhibition  is  that  "the  property  of  no  person 
shall  be  taken  for  public  use  without  just  compensation  therefor."  Section 
13,  art.  1,  Const.  Wis.  The  entry  upon  the  plaintiff's  land  authorized  by  the 
statute,  and  the  construction  or  opening  of  the  drain  in  question,  was  clearly 
a  taking  within  the  meaning  of  this  provision.  As  the  purpose  of  such  tak- 
ing was  the  improvement  of  a  public  highway,  it  seems  to  follow  that  such 
taking  was  for  a  public  use,  within  the  meaning  of  the  provision. 

In  No)'ton  v.  Peck,  3  Wis.  723,  Chief  Justice  Wnixox  said:  "  There  can  be 
no  doubt  that  land  taken  and  used  for  a  common  highway  is  taken  for  a  pub- 
lic use.  The  proposition  we  deem  so  clear  that  no  argument  is  required  to 
prove  it."  The  mere  fact  that  the  land  taken  for  the  drain  in  question  was 
outside  of  the  limits  of  the  highway  sought  to  be  improved  did  not  prevent 
its  being  taken  for  a  public  use  if  such  was  the  result  of  the  taking.  The 
right  to  obtain  materials  outside  of  the  limits  of  the  highway  to  construct  or 
repair  the  same,  upon  making  compensation,  we  apprehend  would  not  be  ques- 
tioned on  the  ground  that  it  was  not  for  a  public  use.  There  can  be  no  essen- 
tial difference  in  principle  from  going  outside  to  obtain  such  material  to  be 
used  upon  the  highway,  and  going  outside  to  construct  drains  to  draw  water 
from  the  highway.  The  distance  from  the  highway  to  the  place  where  the 
lands  of  the  plaintiffs  were  excavated  may  raise  a  doubt  as  to  the  necessity  of 
such  entry;  but,  as  indicated,  the  right  to  so  take  is,  by  the  statute,  made  de- 
pendent upon  the  necessity.  The  question  recurs,  however,  is  the  necessity 
to  be  determined  by  the  court  or  the  legislature,  and,  if  the  latter,  then  may 
they  delegate  such  right  to  the  town  supervisors  or  overseer  of  highways? 

In  Pittsburgh  v.  Scott,  1  Pa.  St.  314,  it  was  observed  by  the  court  "  that  the 
right  of  eminent  domain  or  inherent  sovereign  power  gives  the  legislature 
the  control  of  private  property  for  public  use.  *  *  *  As  a  general  rule  it 
rests  in  the  wisdom  of  the  legislature  to  determine  what  is  a  public  use,  and 
also  the  necessity  of  taking  the  property  of  an  individual  for  that  purpose. 
*  *  *  The  right  of  eminent  domain,  as  has  been  repeatedly  held,  may  be 
exercised  by  the  government  through  its  immediate  officers  or  agents,  or  in- 
diiestly  through  tlie  medium  of  corporate  bodies  or  private  individuals.*'  It 
is  there,  in  effect,  conceded,  however,  that  courts  may  interfere  where  it 
clearly  appears  that  the  right  has  been  abused  by  the  legislature  in  authoriz- 
ing the  taking  for  a  private  use  instead  of  a  public  use. 

In  Talbot  V.  Hudson,  16  Gray,  407,  it  was  held  that  "the  determination  of 
the  legislature  is  not  conclusive  that  a  purpose  for  which  it  directs  private 
property  to  be  taken  is  a  public  use,  bat  is  concltisloe  if  the  use  is  public, — 
that  a  necessity  exists  which  requiras  the  property  to  be  taken. 

In  WilHains  v.  School-dist  33  Vt.  271,  it  was  held  in  effect  that  the  tak- 
ing of  land  for  a  school-house  was  for  a  public  use,  and  that  the  quantity  of 
land  allowed  to  be  taken  was  not  limited  to  tlie  mere  site  of  the  school-house, 
but  included  such  adjacent  land  for  the  purpose  of  a  yard,  etc.,  as  the  selet^t- 
men  or  cominissionei*s  might  think  requisite.  As  to  the  necessity  of  Hiich 
taking,  it  was  there  said  by  Polaxd,  J.,  for  the  court,  **  that  where  the  use  is 
a  public  one,  it  rests  wholly  with  the  legislature  to  say  whether  sutRcient 
necessity  exists  to  justify  granting  the  power  to  take  private  property  there- 
for, and  that  courts  will  not  interfere  with  their  discretion,  at  leiist,  not  unless 
the  entire  absence  of  any  necessity  is  shown."    Page  280. 

In  Beekman  v.  Saratoga  S,  R,  Co.  3  Paige,  73,  Chancellor  AValwohtii  saiil: 
*•  But  if  the  public  interest  can  be  in  any  way  promoted  by  the  taking  of  pri- 
vate property,  it  must  rest  in  the  wisdom  of  the  legislature  to  deteruiine 
whether  the  benefit  to  the  public  will  be  of  sufficient  importance  to  render  it 
expedient  for  them  to  exercise  the  right  of  eminent  domain,  and  to  authori/.e 
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an  interference  with  the  private  rights  of  individuals  for  that  purpose.'^ 
This  was  sanctioned  by  Haatwell  v.  Armstrong,  supra,  which  was  an  action 
by  several  owners  of  land  to  restrain  the  commissioners  from  draining  the 
Home  swamp,  and  the  more  recent  case  of  Matter  of  Ryers,  72  N.  Y.  8,  under 
a  similar  act. 

In  Anderson  v.  Tubeville,  6  Caldw.  160,  it  was  held,  in  effect,  that  the  tak- 
ing of  private  property  for  public  use  was  an  act  of  the  political  power  of  the 
state,  and  while  the  courts  would  determine  whether  the  purpose  or  use  for 
which  it  was  taken  was  a  public  use,  yet  the  necessity  or  utility  of  the  taking 
was  a  question  for  the  legislative  department  of  the  government  exclusively. 
The  same  was  held  in  Chicago,  H.  /.  cfe  P.  R.  Co,  v.  Lake^  71  III.  833;  iSmith 
v,  Chicago  cfe  W,  I,  R.  Co,  15  Chi.  Leg.  N.  217;  8mith  v.  Taylor,  34  Tex.  589; 
Jones  v.  CT.  flf.  48  Wis.  408;  [S.  C.  4  N.W.  Rep.  519;]  Teegarden  v.  Racine,  14 
X.  W.  K£P.  614.  It  already  appears  from  the  authorities  cited,  and  we  ap- 
prehend there  can  be  no  question  but  what  the  legislature  had  the  right  to 
delegate  the  exercise  of  the  right  of  eminent  domain  to  the  town  supervisors 
or  overseers  of  highways.  Pratt  v.  Brown,  3  Wis.  532 ;  Anderson  v.  Tube- 
ville,  supra;  Backus  v.  Lebanon^  11  N.  H.  25.  But,  as  indicated  under  the 
constitutional  clause  in  question,  private  property  cannot  be  taken,  even  for  a 
public  use,  without  just  compensation  therefor.  Was  such  compensation  here 
made?  It  is  conceded  that  compensation  was  not  actually  paid  nor  tendered. 
^Section  1237,  Kev.  St.,  referred  to,  provided  a  method  whereby  the  owner  or 
occupant  of  the  land  so  entered  upon  or  used,  feeling  aggrieved,  could,  on  his 
own  application,  have  such  damages  appraised  and  paid  by  the  town.  Was 
this  provision  for  payment  just  compensation  for  the  laud  taken,  within  the 
meaning  of  the  constitution  ?  The  precise  question  does  not  seem  to  ever 
have  been  decided  by  this  court. 

In  Norton  v.  Peck,  supi'a,  the  question  was  whether  a  road  could  be  laid 
out  and  opened  through  uncultivated  and  uniuclosed  lands  without  consent  of 
the  owner,  and  without  making  compensation  therefor,  as  the  statute  at  the 
time  only  made  provision  for  damages  in  case  of  laying  out  such  road  through 
inclosed,  improved,  or  cultivated  lands,  and  it  was  observed  by  the  court  that 
"  if  our  statutes  make  no  provision  for  ascertaining  and  paying  the  damages 
which  the  owner  of  such  property  sustains  by  the.  taking  of  it  for  public  uses, 
it  rests  with  the  legislature  to  supply  the  defect.  Unless  some  mode  exist  we 
do  not  see  how  the  property  can  lawfully  be  taken."  Page  723.  But*  here, 
as  we  have  seen,  a  method  for  .obtaining  compensation  did  exist,  and  hence 
this  case  is  clearly  distinguishable  from  Norton  v.  Peck,  where  no  such  mode 
did  exist.  But  the  court  in  that  case  went  further,  and  said:  **  In  disposing 
of  this  case  we  do  not  decide  that  where  a  highway  is  laid  out  and  opened  by 
the  authorities  of  a  town,  actual  payment  in  money  of  the  damages  sustained 
by  those  whose  land  is  taken  for  the  highway  is  necessary  before  the  property 
is  taken.  The  fact  that  all  the  taxable  property  of  a  town  is  liable  for  the 
diimages  sustained,  and  constitutes  a  fund  to  which  the  owners  of  the  land 
may  resort  for  compensation  as  soon  as  the  amount  of  their  damage  is  ascer- 
tained, may  supersede  the  necessity  of  actual  payment.  But  upon  this  subject 
no  opinion  is  given."  Page  724.  That  was  substantially  repeated  in  Shepard- 
soH  V.  Milwaukee  cfe  B.  R.  Co.  6  Wis.  612,  and  Powers  v.  Bears,  12  Wis.  220. 
But  as  the  taking  in  these  cases  was  by  railroad  companies  the  question  here 
presented  was  not  involved. 

In  Goodman  v.  Bradley,  2  Wis.  257,  the  overseer  went  upon  the  lands  of 
tlie  plaintiff,  outside  the  limits  of  the  highway,  and  took  therefrom  saw-logs 
and  square  timber,  which  the  owner  of  the  land  had  cut  and  prepared,  and 
used  them  for  the  construction  of  a  bridge  in  the  highway.  The  court  there, 
in  effect,  held  that  the  statutory  right  to  enter  upon  lands  outside  of  the 
limits  of  a  highway,  and  take  tlierefrom  material  for  the  use  of  such  highway, 
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did  not  extend  to  the  taking  of  such  saw-logs  and  timber,  and  was  limited  to 
unimproved  lands  under  section  11,  e.  16,  Rev.  St.  1849,  (section  1286,  Rev.  St.) 
But  the  right  to  enter  upon  adjoining  lands,  and  talce  the  things  therein  men- 
tioned for  the  uses  of  a  highway,  is  there  conceded.  The  construction  of  that 
section  and  the  one  following  (section  1237,  Rev.  St.)  was  before  the  court  for 
consideration  in  QnirUan  v.  Pierce^  34  Wis.  308,  but  the  facts  of  the  case 
were  such  that  the  court  did  not  feel  called  upon  to  construe  either  of  those 
sections.  It  has  been  frequently  held  in  "New  York,  in  effect,  that  where  an 
individual's  land  is  taken  for  a  public  highway,  such  individual  obtains  the 
just  compensation  to  which  he  is  entitled,  on  being  provided  with  a  sure  and 
legal  remedy  for  its  collection ;  and  that  it  is  not  essential  that  the  amount  of 
such  compensation  should  be  actu^ly  paid  or  ascertained  before  the  land  is 
taken  or  appropriated.  Chapman  y.  Gates^  54  N.  Y.  143,  and  cases  there 
cited.  The  same  rule  has  been  sanctioned  in  other  states.  Pittsburgh  v.  Scoit^ 
siipri ;  Anderson  v.  Tubevillej  supra;  Meroer  v.  McWUliams,  1  Wright,  (Ohio,) 
132;  Shearers  v.  Commissioners^  13  Kan.  145;  Jackson  v.  Main,  4  Litt.  322. 

In  Anderson  v.  TnbevUle  it  was  said  by  the  court  that  **  the  property  may 
be  taken,  if  the  legislature  so  choose,  without  any  notice  to  the  owner  of  the 
taking  or  proceeding  by  which  it  is  taken.  The  right  to  notice  of  the  assess- 
ment of  the  compensation  is  said  to  be  otherwise.  To  that  notice  the  owner 
is  considered  to  be  entitled  of  right.  ♦  ♦  ♦  It  may  be  taken  before  compen- 
sation be  actually  paid  to  the  owner.  But,  under  the  constitution  of  the 
state,  and  also  of  the  United  States,  the  compensation  must  be  made.  If  an 
adequate  remedy  be  provided,  by  which  the  owner  can  enforce  compensation, 
that  is  enough  to  authorize  the  property  to  be  taken  in  the  first  instance. 

In  Shearers  v.  Commissioners,  it  was  held  in  effect  that  a  failure  by  the 
owner  to  seek  compensation  in  the  manner  prescribed  by  the  statute,  should  be 
deemed  an  absolute  waiver  of  all  claims  therefor.^  Under  the  authorities 
cited,  there  would  seem  to  be  no  doubt  but  what  sections  1236-7,  Rev.  St.,  are 
constitutional,  and  hence,  if  the  plaintiffs  have  sustained  any  damages  by  rea- 
son of  the  drain  in  question,  their  remedy  is  to  be  sought  in  the  manner 
prescribed  in  those  sections.  In  this  respect,  we  think  there  is  a  broad  dis- 
tinction between  the  taking  of  private  property  for  public  use  by  a  town  or 
municipal  corporation,  and  the  taking  of  it  by  a  private  corporation,  the  re- 
sponsibility of  which  may  be  very  uncertain.  Where  the  property  is  taken 
fof  public  use  by  a  town  or  municipal  corporation  which  is  made  liable  to  the 
owner  for  any  damage  sustained  by  reason  thereof,  the  taxable  property  of 
such  town  or  municipality  constitutes  a  pledge  or  fund  to  which  such  owner 
may  resort  for  payment  in  the  manner  so  prescribed  by  the  statute^  with  ab- 
solute safety,  and  hence  we  must  hold,  that  the  providing  of  such  a  method 
of  enforcing  payment  in  such  a  case,  and  out  of  such  a  pledge  or  fund,  is  the 
making  of  just  compensation  for  the  property  taken  vdthin  the  meaning  of 
the  constitution. 

The  order  of  the  circuit  court  is  afl^med. 
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Austin  and  another  t?.  Wacks  and  Wife. 
Filed  March  26, 1883. 

A  sen  led  contract  for  the  conreyance  of  lan^  executed  nnd  delivered  apon  a  yaloi^ble  consldemtion 
by  the  reudor  only  may  be  specially  enforced  in  favor  of  tbe  vendee.  Time  is  not  to  be  deemed  of  tlie 
eseence  of  a  contract  to  oonvey  real  estate  unless  made  so  by  its  terms,  or  by  implication  ft-om  the 
Aaiare  of  the  so bject* matter,  the  object  of  the  contract,  or  the  sitaation  of  the  parties. 

Where,  however,  a  vendor  tenders  and  demunds  strict  performance  on  the  day,  he  may  hold  the  pur. 
chaser  to  a  strict  performance,  which  will  bar  his  remedy  in  equity  as  well  as  at  law,  unless  there  ex- 
ist equitable  circumstances  warranting  relief.  But  if  time  be  not  essential,  and  the  situation  of  the 
parties  is  unchanged,  and  the  delay  is  reasonably  excused,  and  the  vendee  manifests  good  faith  and  is 
reasonably  prompt  and  vigilant,  the  court  may,  in  the  exercise  of  a  sound  discretion,  though  the  land 
has  rUen  in  value,  relieve  him  of  the  conseqnences  of  the  delay.  Application  of  these  principles  to 
the  facts  of  this  case.  When  time  Is  not  expressly  or  implieaiy  essential,  parol  evidence  is  not  ad- 
missible  to  show  that  at  the  time  of  the  execution  of  the  contract  it  was  understood  or  agreed  that  it 
should  be  so. 

Appeal  from  judgment  of  district  court,  county  of  Hennepin. 

Thomas  Lowry  and  Wm»  H.  Eustis,  for  respondents.  Baxter  cfe  Gh-etJien, 
for  appellant. 

Vanderburgh,  J.  This  action  is  brought  for  the  specific  performance  of 
•an  agreement  for  the  conveyance  of  real  estate. 

On  October  16, 1881,  which  was  the'  date  of  the  contract,  and  in  consider- 
ation of  the  sum  of  $100,  expressed  in  the  writing  and  paid  on  the  delivery 
thereof,  the  defendants,  Henry  Wacks  and  wife,  bargained  and  agreed  to  con- 
vey to  the  plaintiffs  the  premises  in  question,  being  the  homestead  of  the  de- 
fendant Henry  Wacks,  in  Ithe  city  of  Minneapolis.  As  recited  in  the  agree- 
ment, which  was  under  seal  and  signed  by  the  defendants  only,  they  were  *'  to 
furnish  immediately  to  said  Austin  &  Grays  an  abstract  of  title  to  said  prem- 
ises, showing  same  free  and  clear  from  all  incumbrances;  and  said  Austin  & 
CmjSy  within  10  days  from  and  after  this  fifteenth  day  of  October,  1881,  are 
to  pay  us  $3,400  additional,  and  give  firat  mortgage  on  said  premises  for  $4,000, 
dated  October  25, 1881,  due  on  or  before  three  years  from  and  after  said  sale, 
with  interest  at  the  rate  of  8  per  cent,  per  annum,  payable  semi-annually ;  total 
<x>nsideration  for  said  premises,  $7,500,  payable  asal>ove;  we,  the  undersigned, 
to  retain  possession  of  said  premises  until  December  1,  1881,  without  rent, 
and  from  December  1  to  April  1, 1882,  at  the  rate  of  $25  per  month;  *  *  • 
we  to  make,  execute,  and  deliver  to  said  Austin  &  Grays  a  warranty  deed  to 
said  premises,  conveying  same  free  from  all  incumbrances  immediately  on  the 
payment  to  us,  by  said  Austin  &  Grays,  of  said  sum  of  $3,400.  *'  The  title  to 
«aid  premises  to  be  perfected  or  the  money  this  day  paid  to  be  refunded ;  said 
Aastin  &  Grays  to  pay  as  herein  provided,  or  to  forfeit  the  $100  tliis  day 
paid."    This  contract  was  under  seal. 

This  case  was  tried  by  the  court,  and  from  the  facts  found  it  appears  that 
the  plaintiffs,  who  were  traveling  salesmen,  immediately  left  the  city  of  Minne- 
apolis upon  their  business,  and  remained  absent  until  the  twenty-eighth  of 
October,  leaving  the  matter  of  examining  the  title  and  completing  the  pur- 
chase with  one  Davidson,  their  agent.  They  omitted,  however,  to  furnish  him 
a  power  of  attorney,  or  any  written  authority  to  act  for  them.  Davidson  re- 
ceived the  abstract  for  examination  on  the  eighteenth  of  October,  and  on  the 
twenty-fourth  of  October,  being  unable,  owing  to  the  continued  absence  of  the 
plaintiffs,  to  procure  the  execution  of  the  mortgage,  as  required  by  the  agree- 
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nient>  he  sought  defendant  Henry  Wacks  and  endeavored  to  induce  him  to 
agree  to  other  arrangements  in  reference  to  the  security  for  the  deferred  pay- 
ment of  $4,000, — he  being  prepared  to  make  tbe  cash  payment  of  33,4<)U. 
These  propositions  the  defendant  took  under  advisement,  and  promised  to 
consider  the  matter,  and  on  the  next  day  Davidson,  being  still  unable  to  com- 
municate with  the  plaintiffs,  offered  to  make  the  cash  payment  if  defendant 
would  execute  the  required  deed  to  plaintiffs,  and  deposit  the  same  in  escrow 
for  a  short  time  until  he  could  communicate  with  plaintiffs  and  procure  the 
due  execution  of  the  mortgage.  This  offer  was  finally  rejected  by  defendant, 
who  duly  tendered  on  that  day  a  warranty  deed  of  the  premises  to  Davidson, 
and  demanded  a  strict  compliance  with  the  agreement,  and  notified  him  that 
the  same  would  be  rescinded  unless  so  complied  with. 

On  the  twenty-sixth  of  October  defendant  Henry  Wacks  notified  Donaldson 
of  his  rescission  of  the  contract,  and  offered  to  return  the  $100  received  thereon 
and  pay  the  expense  of  the  abstract,  which  was  refused.  On  the  twenty-ninth 
of  October,  plaintiffs  having  duly  executed  a  mortgage  of  the  premises,  tend- 
ered at  the  residence  of  the  defendants  to  the  defendant  Marie  Wacks  the 
money  and  mortgage,  and  on  the  31st  renewed  the  tender  thereof  to  defend- 
ant Henry  Wacks,  which  was  refused  on  the  ground  that  the  contract  was  re- 
scinded through  the  previous  default  of  plaintiffs.  The  plaintiffs  have  since 
been  ready  and  willing  to  perform  the  contract  on  their  part.  There  hatl  evi- 
dently been  a  marked  increase  in  the  market  value  of  the  premises^  and  tiiey 
were  still  rising  in  value.  The  court  rendered  judgment  for  the  plaiulifft^ 
upon  certain  terms  and  conditions  therein  provided. 

1.  It  is  contended  that  this  contract  cannot  be  specifically  enforced  in  equity 
for  want  of  mutuality;  that  equity  ought  not  to  interfere  to  enforce  specitic 
performance  by  defendants  of  a  contract  by  which  plaintiffs  are  not  bound. 
It  was,  however,  a  valid  contract,  in  part  executed.  It  rests  upon  a  valuable 
consideration,  and  there  is  nothing  in  the  case  impeaching  its  fairness. 

If  there  is  no  other  ground  of  objection,  there  does  not  appear  to  be  any 
good  reason  why  plaintiffs'  rights  under  it  should  not  be  fully  protected  and 
enforced.  1  Story,  Eq.  (12th  Ed.)  §  736a;  Ewing  v.  Gordon,  49  N.  H.  455; 
Railroad  Co.  v.  Evam,  6  Gray,  32;  W,  R.  Co,  v.  Babcock,  6  Mete.  353;  Sam 
of  Temperance  v.  Brown,  9  Minn.  169,  162,  (Gil.  144.) 

The  court  has  the  power  to  superintend  the  performance  of  the  conditions  of 
the  contract  on  plaintiff's  part,  and  provide  in  its  decree  for  the  fulfillment 
thereof  as  a  prerequisite  to  relief.  Story,  Eq.  §  7786.  The  contract  must  be 
upon  a  valuable  consideration,  not  voluntary,  and  must  be  fair  and  equitable 
in  all  its  parts.  It  may  then  be  enforced  if  the  plaintiff  show  himself  other- 
wise within  the  rules  applicable  to  the  equitable  remedy.  The  fact,  however, 
that  performance  of  the  unfulfilled  stipulations  of  the  contract  cannot  be  en- 
forced by  action  against  the  plaintiffs  is  an  important  one,  to  be  consideml 
in  such  cases  on  tlie  question  of  diligence  and  good  faith  on  their  part.  Pura. 
Cont.  §411. 

2.  Time  w:is  not  of  the  essence  of  this  contract.  It  was  not  so  by  its  terms. 
Tliere  is  no  stipulation  therein  declaring  such  to  be  the  intention  of  the  piir- 
ties.  The  time  fixed  in  the  agreement  clearly  had  reference  to  an  early  and 
punctual  fulfillment  of  the  contract,  but  it  was  not  of  the  substance  of  it,  so  that 
suffering  the  day  of  payment  to  pass  operated  in  itself  to  bar  the  phiiutiffs* 
right  to  be  heard  in  a  court  of  equity.  The  sale  was  the  principal  object,  and 
unless  the  time  named  is  made  essential,  either  expressly  by  the  contract,  or 
by  implication  from  the  situation  of  the  parties  or  the  nature  of  the  case. 
suffering  the  day  of  payment  to  pass  does  not  ordinarily  deprive  a  party  of  his 
equitable  remedy.  It  is  sometimes  said  that  time  is  formal  rather  Uian  es.sen- 
tial.  It  is  not,  it  is  true,  of  the  substance  of  the  contract,  like  the  acts  which 
the  parties  covenant  to  perform.    It  may  be  material,  however,  though  not 
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essential,  and  these  terms  are  not  convertible.  Huhhel  v.  Von  ScJioening^ 
49  :>r.  Y.  330, 331 ;  Pom.  Cont.  §  373.  It  is  always  material  as  respects  the  good 
faith  and  diligence  of  the  parties,  and  the  equities  of  the  case.  Emng  v.  Oor- 
don,  49  X.  H.  459;  Tilly  v.  Thomas,  L.  R.  3  Oh.  App.  67. 

The  evident  tendency  of  the  more  recent  cases  in  this  country  is  to  hold 
parties  applying  for  equitable  relief  of  this  nature  to  a  more  strict  account- 
ability for  laches  in  the  matter  of  the  punctual  performance  of  their  contracts 
for  the  purchase  of  real  estate.  Barnard  v.  Lee,  97  Mass.  93;  HubheU  v.  Van 
Schoening,  49  N.  Y.  331;  Merchants'  Bank  v.  Thompson,  55  X.  Y.  12.  The 
clause  in  the  agreement  providing  that  plaintiffs  '*  were  to  pay  as  herein  pro- 
vided or  forfeit  the  SlOO  this  day  paid,"  does  not  operate  to  make  the  day 
fixed  essential.  Willard,  Eq.  Jur.  294;  Edgerton  v.  Peckham,  11  Paige.  352. 
It  was  not  a  plain  stipulation  that  the  contract  was  to  be  void  and  ended  if 
not  literally  fulfilled.  In  this  case  time  was  not  made  essential  by  implication ; 
that  is  to  say,  by  the  nature  of  the  subject-matter,  the  object  of  contract,  or  the 
situation  of  the  parties.  Here  it  does  not  appear  that  the  vendor  needed  or  had 
engaged  to  use  the  money  or  security  at  any  particular  time,  or  for  any  special 
purpose.  No  change  of  residence  was  contemplated  by  him  for  months,  nor 
were  any  business  changes  or  undertakings  dependent  on  tlie  prompt  fulfillment 
of  the  contract,  or  the  inducement  for  making  it.  No  circumstances  of  this 
kind  were  in  the  minds  of  the  parties  in  making  the  contract,  or  affect  its  con- 
struction. We  agree,  therefore,  with  the  trial  court  that  the  time  fixerl  in  this 
contract  is  not  to  be  deemed  essential  and  peremptory. 

3.  It  is  material  to  consider  whether  the  plaintiffs  have  lost  their  right  to  a 
specific  performance  in  equity  by  reason  of  being  placed  in  default  by  defend- 
ant's tender  of  performance  and  rescission  of  the  contract. 

Where  time  is  not  in  the  first  instance  of  the  essence  of  the  contract,  it  is 
now  generally  considered  that  it  may  be  subsequently  made  so  by  notice  aj^- 
signing  a  reasonable  time  for  the  completion  of  the  agreement.  The  notice, 
however,  to  be  effectual  for  the  purpose,  must  not  be  such  as  to  work  a  sur- 
prise upon  the  opposite  party,  but  must  give  him  a  fair  opportunity  to  protect 
himself  and  comply  with  it.  Pom.  Cont.  §  396.  For  example,  notice  to  an 
agent  who  has  no  opportunity  before  the  time  fixed  to  communicate  with  his 
principal  so  as  to  enable  him  to  comply  with  the  terms  of  his  contract,  would 
constitute  no  bar  to  the  equitable  rights  of  the  principal,  if  due  diligence  were 
exercised  by  the  agent.  Plaintiffs'  default  entitled  defendant  to  rescind,  and 
is  an  absolute  bar  to  relief  in  equity  as  well  as  at  law,  unless  there  are  equi- 
table circumstances  in  the  case  warranting  such  relief,  and  the  right  to  e<|ui- 
table  relief  from  such  default  must  turn  upon  the  reasonableness  and  suffi- 
ciency of  the  circumstances  alleged  to  excuse  it,  regard  being  had  to  the  con- 
duct and  situation  of  the  opposite  party.  Dyer  v.  Hardgrove,  10  Ves.  505 ; 
Pom.  Cont.  g§  411,  416. 

"A  party  may  not  trifle  with  his  contracts  and  still  ask  the  aid  of  a  court 
of  equity.  Neither  will  the  law  be  administered  in  a  spirit  of  technicality 
so  as  to  defeat  the  ends  of  justice."  Hubbell  v.  Van  ScJioening,  49  N.  Y.  331. 
Much  must  be  left  to  the  judgment  and  sound!  discretion  of  the  judge  who 
hears  the  case,  and  where  his  determination  of  the  merits  of  the  application 
is  reasonably  supported  by  the  evidence,  and  is  consistent  with  the  established 
principles  which  govern  the  equitable  remedy,  it  will  not  ordinarily  be  dis- 
turbed by  the  appellate  court.  The  evidence  in  this  case  clearly  shows  that 
the  agent,  acting  in  plaintiff's  behalf,  made  reasonable  exertions  to  communi- 
cate with  them,  so  as  to  be  able  to  comply  literally  with  the  terms  of  the  con- 
tract on  their  part,  and  that  he  did  not  relax  his  diligence  in  the  premises  till 
their  return,  and  that  plaintiffs  then  continued  to  manifest  equal  diligence. 
Their  intention  to  insist  upon  the  contract  is  clear,  and  their  omission  to  pro- 
vide their  agent  with  a  power  of  attorney,  or  to  return  by  the  day,  is  not  such 
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negligence  as,  under  the  circumstances,  should  be  held  fatal  to  their  applica- 
tion for  relief.  The  situation  of  the  defendant  was  not  changed,  so  far  as  is 
shown,  in  the  interval,  so  that  it  would  have  been  any  more  detrimental  to 
him  to  execute  the  contract  on  the  twenty-ninth  than  on  the  twenty-fifth  of 
October,  particularly  in  view  of  the  expressed  determination  of  plaintiffs  to 
adhere  to  it,  and  their  willingness  to  make  the  cash  payment  immediately, 
and  to  consent  to  any  arrangement  then  possible,  including  the  deposit  of  the 
deed  in  escrow,  to  secure  the  deferred  payment.  Merchants*  Bank  v.  Thomp- 
son, 55  N.  Y.  16.  Whether  defendant,  as  it  has  turned  out,  has  made  a  loss 
by  a  premature  sale  is  not  material,  and  the  question  of  damage  traceable  to 
such  cause  we  need  not  consider.  Under  the  circumstances  presented,  the 
rise  in  value  of  the  land  will  not  deprive  plaintiffs  of  their  remedy.  Pom. 
Cont.  408. 

In  a  strict  legal  sense,  plaintiffs  were  in  default  in  failing  to  execute  the 
mortgage  on  the  day,  but  their  negligence  was  not  gross  or  willful,  and  is  such 
as  the  court  may,  on  a  proper  showing,  excuse,  under  the  circumstances,  in 
view  of  their  good  faith  and  the  promptness  of  their  application.  JUavison 
v.  Associates,  71  N.  Y.  338.  Within  the  limits  of  the  general  rules  governing 
this  class  of  cases,  we  are  unable  to  see  that  the  trial  court  erred  in  adjudging 
plaintiffs  entitled  to  relief. 

It  remains  to  consider  a  single  exception  to  the  ruling  of  the  court  in  re- 
jecting the  offer  of  defendants  to  prove  by  parol  that  it  was  understood  by 
the  parties,  when  the  agreement  was  executed,  that  a  failure  by  plaintiffs 
to  complete  the  agreement  within  the  time  named,  should  operate  to  release 
the  defendants  from  its  obligations.  The  offer  was  properly  rejected.  It  was 
not  an  offer  to  prove  facts  tending  to  show  that  time  was  impliedly  essential, 
and  which  were  orally  disclosed  to  the  plaintiffs ;  Jis,  for  example,  that  the 
purchase  should  be  completed  at  a  particular  day,  to  enable  the  vendor  to 
meet  a  promise  or  liability,  or  to  secure  a  bargain  which  he  might  otherwise 
lose.  It  is  elementary  that  parol  evidence  may  be  received  for  such  purpose, 
and  to  show  the  relations  of  the  parties  and  surrounding  circumstances  by  the 
aid  of  which  the  contract  may  be  interpreted  and  understood,  and  the  remedy 
intelligently  and  equitably  administered.  This,  however,  does  not  qualify  the 
general  rule  applicable  as  well  in  equity  as  in  common-law  jurisdiction,  that 
where  parties  have  deliberately  reduced  their  engagements  to  writing  in  unam- 
biguous terms,  parol  evidence  is  not  admissible  to  contradict  or  supplement 
the  language  used,  so  as  to  vary  the  plain  meaning  of  the  instrument,  or  to 
show  what  they  meant  or  understood  by  it.  City  v.  Thompson,  24  Minn.  208 ; 
McGuire  v.  8tevt7hs,  42  Miss.  730;  King  v.  Rnckman,  21  N.  J.  Eq.  599,  revers- 
ing same  case  in  20  N.  J.  Eq.  316. 

The  order  denying  a  new  trial  should  be  affirmed. 
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Taylor  v.  Mueller  and  another. 
Filed  March  29,  1883. 

Evidence  considered,  and  h«ld  insafBcient  to  show  an  ancondiUonal  acceptance  of  grain  (*o1d  by 
sample)  before  Itsi  dellTery  at  the  place  agreed  on,  so  as  to  preclude  the  buyers  from  rejecting  it  on 
disGOTfering  it  to  be  inferior  to  the  sample. 

To  constitute  a  binding  acceptance,  under  a  contract  otherwise  invalid  by  the  statute  of  fninds, 
there  must  be  some  uneqolvocal  act  or  conduct  on  the  part  of  the  buyer  manifesting  au  intention  to 
accept  and  appropriate  the  goods  as  owner. 

A  special  or  particular  usage  at  a  particular  place,  to  affect  the  constraction  of  a  contract,  should 
appenr  to  have  been  established,  and  presumptively  or  in  tact  known,  when  the  contract  was  made. 

Wiieru  it  appeared  on  a  motion  for  a  new  trial,  made  on  the  ground  of  after-discovered  evidence,  that 
the  person  by  whom  the  proposed  evidence  is  expected  to  be  given  wa^i  a  witness  on  the  former  trial 
for  the  moving  party,  but  was  not  exa  mined  in  relation  thereto  because  the  attorney  calling  htm  was 
unwilling  to  risk  his  answer  in  consequence  of  outside  statements  made  to  him  by  the  witness,  who 
he  knew  was  so  connected  with  the 'transaction  as  to  be  probably  familiar  with  the  facts,  held,  that 
the  motion  was  properly  denied. 

Appeal  from  order  of  district  court,  county  of  Hennepin,  denying  plain- 
tiff's motion  for  a  new  trial. 

/.  C.  Hayiiea,  for  appellant.     Wilson  <&  Lawrence,  for  respondent. 

Vanderburgh,  J.  In  May.  1881,  the  parties  entered  into  a  verbal  agree- 
ment of  sale  by  sample  of  two  car-loads  of  barley,  which  plaintiffs  under- 
took to  sell  and  deliver  to  defendants.  The  grain  had  been  previously  con- 
signed to  plaintiff,  and  was  in  cars  at  the  time,  and  was  deposited  by  him  in 
an  elevator  in  his  own  name  and  on  his  own  account.  The  parties  all 
resided  in  the  city  of  Minneapolis,  and  the  defendants,  who  were  brewers, 
were  in  the  habit  of  purchasing  and  receiving  large  quantities  of  barley  from 
the  plaintiff  on  the  railway  track  upon  Second  street,  in  the  city,  near  their 
brewery,  whence  they  took  it  in  wagons.  This  track  was  connected  with 
the  elevator  for  transfer  and  delivery  of  grain.  The  barley  remained  in  the 
elevator  till  the  latter  part  of  July,  when  the  defendants  requested  that  it  be 
sent  down  to  Second  street,  where  they  claimed  it  was  to  be  delivered. 

Thereafter  a  delivery  order  was  furnished  to  the  manager  of  the  elevator 
through  defendants,  and  the  cars  were  accordingly  sent  down  to  Second  street, 
where  defendants  examined  the  grain  and  found  it  Inferior  to  the  sample,  and 
unfit  for  their  use,  and  they  thereupon  promptly  rejected  it  and  notified  plain- 
tiff of  the  fact.  It  does  not  appear  that  the  defendants  had  anything  to  do 
with  the  selection  or  employment  of  the  carrier  or  cars  in  which  the  delivery 
was  made,  or  had  any  control  over  or  responsibility  therefor. 

The  issue  tried  and  submitted  to  the  jury  to  pass  upon  was  whether  the 
grain  was  by  the  contract  to^be  delivered  at  the  elevator  or  on  Second  street. 
The  plaintiffs  evidence  tended  to  show  that  it  was  agreed  that  the  grain 
should  be  delivered  at  the  elevator  at  the  time  he  stored  it  there,  and  he  in- 
sists that  the  sale  was  then  completed  and  his  part  of  the  contract  performed. 
While  the  evidence  on  defendants'  behalf  tended  to  prove  that  the  barley  was 
to  be  delivered  to  them  on  Second  street,  where,  if  accepted,  it  might  be  taken 
conveniently  to  the  brewery.  They  had  not  seen  the  grain,  nor  does  it  appear 
that  they  had  any  notice  of  its  inferior  condition  till  they  examined  it  at  the 
latter  place.  The  issue  as  to  the  place  agreed  on  for  the  deliver}'  was  sharply 
defined  by  the  court  in  its  charge  to  the  jury,  and  they  must  have  found 
thereon  in  favor  of  the  defendants. 

From  the  facts  attending  the  transfer  of  the  barley  from  the  elevator  to 
Second  street,  the  plaintiff  contends  that  there  was  evidence  of  an  acceptance 
and  receipt  of  the  grain  at  the  elevator,  and  that  the  court  erred  in  refusing 
the  instruction  to  that  effect  asked  by  him. 
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Whether  there  was  suflicient  evidence  of  such  acceptance  as  to  wiirrant  or 
support  a  verdict  in  plaintiffs  favor,  is  the  principal  question  for  our  consid- 
eration. Defendants  had  a  short  time  previously  ordered  and  receiveii  at 
Second  street  two  other  car-loads  of  barley,  bought  in  the  same  way.  The 
evidence  relied  on  as  tending  to  prove  such  acceptance  appears  in  the  testi- 
mony of  the  manager  of  the  elevator,  a  witness  in  plaintift's  behalf,  and  is 
as  follows:  "Tlie  circumstances  under  which  I  shipped  the  last  two  cars 
are  as  follows:  The  defendants  ordered  it  by  telephone,  same  as  before,  and 
gave  numbers  of  the  cars.  I  told  them  I  had  no  orders  to  deliver  the  grain 
to  them;  that  I  had  already  delivered  them  two  cars,  and  that  I  must  insist 
upon  having  a  written  order  before  delivering  any  more;  and  they  got  me 
one;  that  is  the  order  upon  which  I  sent  out  the  last  two  cars,  and  which 
gave  me  authority  to  send  them  all  out;  2,460  was  one  of  the  cars  for  which 
I  had  no  order.  80 1  got  this  oi"der  for  all  of  them.  *  *  *  They  were  ordered 
to  Second  street.  There  is  where  they  get  at  them  with  teams."  The  order 
was  a  direction  to  the  manager  to  deliver  to  defendants  the  two  cars  pre- 
viously ordered  and  sent,  and  the  two  cars  then  delivered  and  referred  to  by 
the  witness.  Except  as  above,  and  save  as  to  previous  requests  by  defendants 
of  plaintiff  to  send  the  barley  down  to  Second  street,  where  they  insisted 
upon  having  it  delivered,  there  is  no  evidence  of  an  acceptance  by  defendants. 
The  evidence  shows  that  the  barley  was  examined  by  defendants  the  ne.xt 
morning  after  it  was  ordered  from  the  elevator. 

Delivery  according  to  tlie  terms  of  a  written  contract  passes  the  title,  but 
delivery  under  a  contract  invalid  by  the  statute  of  frauds  is  at  the  vendor's 
risk.  No  act  of  the  vendor  alone  is  sufficient.  Stone  v.  Browning^  68  X.  Y. 
001.  While. the  grain  remained  in  the  elevator,  in  the  name  of  the  plaintilf, 
there  had  been  neither  delivery  nor  acceptance.  The  mere  issuance  of  the 
delivery  order  did  not  constitute  an  actual  delivery  of  the  grain.  It  Wiis 
merely  a  written  authority  to  receive  the  possession.  Tanner  v.  Scotille,  14 
Mees.  &  W.  28 ;  Benj.  Sales,  §§  776, 806,  815.  The  manager  requested  the  order 
to  cover  past  deliveries  and  this  also,  and  it  was  accordingly  issued.  It  would 
hardly  be  claimed  that  the  defendants  were  precluded  front  rejecting  the 
former  two  car-loads  at  Second  street,  if  found  inferior  to  sample.  Xor  would 
it  be  reasonable,  under  the  circumstances,  to  construe  their  omission  to  ex- 
amine this  grain  at  the  elevator  into  a  waiver  or  conclusive  acceptance.  De- 
fendants might  have  gone  and  inspected  the  grain  before  it  was  put  in  the 
elevator.  Doubtless  they  might  have  examined  it  in  the  elevator  also ;  but,  man- 
ifestly, if,  as  the  jury  have  found,  it  was  to  be  delivered  at  Second  street,  this 
was  not  contemplated  by  the  parties  in  making  the  contract  for  the  delivery  of 
grain  at  that  place  to  correspond  with  the  sample.  Dealing  with  the  property 
as  owner,  as  by  a  sale,  pledge,  or  otherwise,  or  detention  of  the  property,  or  its 
control  beyond  a  reasonable  time,  for  inspection  land  rejection,  is  evidence  of 
an  acceptance.  This  is  not,  we  think,  shown  to  be  the  case  here,  upon  a  fair 
construction  of  the  evidence. 

A  constructive  receipt,  by  the  carrier  at  the  elevator,  upon  plaintiff's  order, 
though  upon  defendants*  request  to  send  it  to  Second  street,  follo^'od,  as  it 
was,  by  a  seasonable  inspection  and  rejection,  because  not  equal  to  the  sample, 
falls  short  of  an  acceptance.  Caulkins  v.  Wellman,  47  X.  Y.  452, 455 ;  Knight 
y.Mann,  120  Mass.  220.  To  constitute  an  acceptance,  within  the  meaning  of 
the  statute,  there  must  have  been  some  act  on  the  part  of  the  defendants  show- 
ing their  intention  to  accept  and  appropriate  the  grain  unconditionally  as 
owners.  Simpson  v.  Krumdick,  28  Minn.  355 ;  [S.  C.  10  N.  W.  Rep.  18 ;]  Stone 
V.  Brottming,  mpra;  5  Wait,  Ac.  &  Def.  579. 

Now,  in  this  case,  whether  it  be  claimed  that  the  manager  of  the  elevator 
delivered  the  grain  to  the  defendants,  through  the  carrier,  at  Second  street, — 
and  he  says  "the  order  was  his  authority  for  sending  the  cars  out/' — or  that 
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he  delivered  it  to  the  canier  for  the  defendants,  in  either  case  the  defendants 
had  not  so  far  received  tlie  actual  possession  of  the  grain  as  to  constitute  an 
acceptance  of  the  goods  as  satisfying  the  contract.    Blackb.  Sales,  22-3. 

It  is  well  settled  that  delivery  to  a  carrier,  not  selected  or  designated  by  the 
buyer,  does  not  constitute  an  acceptance  within  the  statute.  CatUkins  v.  Well- 
man,  47  N.  Y.  454.  If  the  buyer  do  not  accept  in  person,  he  must  do  so 
through  authorized  agent.  Allard  v.  Greasearty  61  N.  Y.  5,  6.  Nor  is  it  ma- 
terial that  tlie  buyer  has  agreed  or  directed  that  it  should  be  sent  by  carrier. 
Norman  v.  Phillips,  14  Mees.  &  W.  277 ;  Frostburgh  Manvfg  Co.  v.  N.  E, 
eia^fsCo,  9  Cush.  120;  Johnson  v.  Cuttler,  105  Mass.  449.  As  they  did  not 
order  or  control  the  cars,  nor  remove  or  disturb  tlie  grain,  it  was  sufti- 
cient  to  give  notice  of  their  refusal  to  accept  it,  leaving  it  in  the  custody  of 
the  carrier  on  the  transfer  track.  Ghrimoldy  v.  Wells,  10  C.  P.  Cas.  391; 
CatUkins  v.  Wellman,  supi'a,  455,  456.  The  distinction  between  a  mere  de- 
livery or  receipt  and  acceptance  is  not  to  be  lost  sight  of;  and  where  the 
goods  are  sold  by  sample  that  fact  must  be  considered  as  an  element  in  the 
case  in  determining  whether  the  buyer  has  taken  actual  or  constructive  pos- 
session as  owner,  so  as  to  indicate  an  acceptance  thereby ;  and  the  burden  of 
proof  rests  on  the  vendor  to  show  the  intent  on  the  buyer*s  part  to  take  pos- 
session as  owner.    Remick  v.  Sandford,  120  Mass.  316. 

If  the  plaintiff  intended  to  deliver  the  grain  at  the  elevator,  it  is  manifest 
the  defendants  did  not  intend  to  accept  and  receive  it  there.  And  as  soon  as 
they  discovered  that  he  had  not  delivered  what  they  had  agreed  to  buy,  they 
refused  to  accept  it.  There  was  no  undei-standing  that  the  barley  was  to  be 
inspected  at  the  elevator.  Considering  the  manifest  understanding  of  the 
defendants  as  to  the  proper  place  of  deliveiy  and  the  usual  course  of  dealing 
Ijetween  the  parties,  it  was  not  unreasonable  for  them  to  request,  nor  for  tlie 
plaintiff  to  send  these  cai*s  in  the  usual  way  out  on  a  transfer  track  in  the 
same  city.  They  had  a  right  to  rely,  as  they  unquestionably  did,  upon  plain- 
tiff's a^-eement  that  the  bulk  would  correspond  with  the  sample.  Xo  com- 
plaint IS  made  of  defendants*  laches  in  not  promptly  rejecting  and  notifying 
the  plaintiff  after  they  discovered  the  condition  of  the  grain.  Ordiuaiily,  it 
is  considered  a  question  for  the  jury  whether  the  acts  or  conduct  of  the  buyer 
amounts  to  an  acceptance.  But  where  the  undisputed  facts  are  insufficient, 
<is  in  this  case,  to  warrant  such  a  finding,  the  question  should  not  be  sub- 
mitted to  the  jury.  St<yne  v.  Browning,  68  N".  Y.  601-2;  Ham  v.T'an  Orden, 
4  Hun,  711 ;  Shepherd  v.  Pressey,  32  N.  H.  56-7.  Here,  we  think,  the  defend- 
ants, in  good  faith,  were  seeking  a  delivery  of  the  grain  purchased  by  them, 
and  their  act  in  procuring  the  delivery  order,  under  the  circumstances,  in  ig- 
norance of  its  condition,  had  reference  solely  to  its  delivery,  and  was  not  a 
decisive  and  unequivocal  act  of  acceptance  thereof  as  owner.  5  Wait,  Ac. 
1%  Def.  598,  and  cases  cited. 

In  Morton  v.  Tibbits,  15  Q.  B.  424,  relied  on  by  plaintiff's  counsel,  the  de- 
fendant himself  sent  a  carrier  for  the  grain  purchased  by  sample,  and  pre- 
vious to  its  arrival  resold  it  by  the  same  sample,  before  he  had  inspecteil  it; 
and  it  was  held  that  its  receipt  by  the  earner  was  not  an  acceptance,  but 
that  his  resale  of  it  was  evidence  of  an  acceptance.  Frostburg  Co.  v.  N.  E. 
aiajts  Co.  9  Cush.  120 ;  Johnson  v.  Cutler,  supra. 

2.  The  fact  the  barley  in  one  of  the  cars  previously  delivered  was  mixed  in 
the  same  bin  with  the  barley  in  question,  did  not  take  the  case  out  of  the 
statute.  The  defendants  do  not  appear  to  have  been  advised  of  the  fact.  The 
sales  were  separate,  and  the  first  car-load  was  weighed  out  from  the  bulk  in 
the  bin,  leaving  the  balance  in  the  custody  of  the  plaintiff,  and  was  not  In- 
tended to  be  a  delivery  and  acceptance  of  anything  more  than  the  car  sent. 
The  defendants  were  not,  therefore,  precluded  thereby.  Benj.  Sales,  §  806; 
Simpson  v.  Krumdick,  supra,  354. 
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3.  The  offer  to  prove  a  special  custom  at  a  particular  elevator,  or  a  special 
or  particular  usage  in  relation  to  purcliases  of  grain  in  cai-s  in  Minneapolis, 
was  properly  rejected.  The  contract  for  the  grain  was  made  a  year  before 
the  trial.  There  was  nothing  to  show  how  long  previous  to  the  trial,  or 
when,  such  special  usage  had  been  established  and  operative,  as  affecting 
grain  contracts;  or  that  it  was  so  well  established,  general,  and  uniform,  as 
respects  the  particular  trade  or  business,  that  the  law  would  presume  knowl- 
edge of  it.  The  inquiry  was  as  to  the  present  existence  of  a  special  custom 
with  reference  to  grain  sent  to  a  particular  elevator,  which  had  been  but  re- 
cently built  when  this  contract  was  made,  and  purchases  by  sample  by  parties 
buying  grain  on  the  track.  Janiiey  v.  Boyd^  ante^  308 ;  WaUs  v.  Bailey,  49 
N.  Y.  473;  Collins  v.  N.  E.  Iron  Co.  115  Mass.  25;  Lawson,  Usages,  §  18. 

4.  A  new  trial  was  also  asked  on  the  ground  of  newly-discovered  evidence. 
A  witness  on  the  part  of  the  plaintiff  was  not  interrogated  in  respect  to  a  mat- 
ter deemed  material  by  plaintiff's  attorney  at  the  time,  though  fully  advised  that 
the  facts  existing  would  be  likely  to  be  within  the  knowledge  of  the  witness, 
for  the  reason  that  he  was  afraid  to  risk  his  answers.  The  attorney  had  pre- 
viously consulted  the  witness,  and  was  misled  by  him,  as  his  affidavit  states, 
in  reference  to  the  truth  of  the  matter. 

Notwithstanding  these  outside  statements  of  the  witness,  he  was  so  con- 
nected with  the  transaction  that  we  think  it  was  laches  on  the  part  of  the 
plaintiff  not  to  have  examined  him  on  the  subject,  if  he  desired  to  elicit  the 
whole  truth,  under  the  sanction  of  an  oath ;  and,  if  he  dare  not  trust  him 
then,  the  court  can  hardly  relieve  him  from  an  error  of  judgment  in  order  to 
allow  him  to  experiment  with  a  witness  already  shown  to  be  unreliable,  and 
whose  testimony,  so  far  as  appears,  will  be  wholly  uncorroborated.  Elliott 
V.  Pinkus,  55  Ga.  163;  AccTier  v.  Ileidt,  Id.  200;  Fleming  v.  Hollinheck,  7 
Barb.  277,  278. 

The  order  denying  a  new  trial  should  be  affirmed. 
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SUPREME  COURT  OF  IOWA. 


State  of  Iowa,  d.  Stowell. 
Filed  April  3, 1883. 

Reniftrks  made  by  the  eonrt  to  the  coanael  la  the  trial  of  a  caae  In  the  presence  and  hearing  of  the 
jnry,  that  woald  coastUnte  error  if  contained  in  an  instractlon,  will  be  considered  reversible  error. 

It  ia  not  KQiflcient  that  corroborating  evidence  tends  to  show  that  an  ofibnae  has  be«n  committed. 
It  mnat  point  to  the  accused  and  single  him  oat  ft-om  other  persona  as  the  perpetrator  of  sach  offense. 

Appeal  from  Lacas  district  court. 

Indictment  for  an  assault  upon  a  girl  between  6  and  7  years  old  with  intent 
to  commit  a  rape.  Trial  by  jury;  verdict,  guilty;  and  judgment  sentencing 
the  defendant  to  be  confined  in  the  penitentiary  for  two  years ;  and  he  appeals. 

O.  A.  BaHhoUymew  and  Mitchell  d:  Penick,  for  appellant.  Smith  McPfier- 
soriy  Atty.  Gen.,  for  the  State. 

Skevers,  J.  1.  There  was  evidence  tending  to  show  the  defendant  was  not 
14  years  of  age  at  the  time  the  assault  was  committed,  but  the  jury  found  spe- 
cially he  was  over  that  age. 

Counsel  for  the  defendant,  when  making  his  closing  argument  to  the  jury, 
was  proceeding  to  claim  that  before  the  defendant  could  be  convicted  there 
must  be  evidence  tending  to  connect  the  defendant  with  the  commission  of  the 
offense.  He  was  stopped  by  the  court,  and,  in  the  presence  and  hearing  of 
the  jnry,  the  court  said:  '*Mr.  Mitchell,  I  have  grave  doubts  about  the  law 
requiring  a  corroboration  of  the  prosecuting  witness  in  a  case  of  this  kind;  I 
do  not  think  it  does.  The  statute  does  not  require  it.  The  statute  requiring 
corroboration  was  enacted  to  prevent  designing  women  from  fabricating  and 
working  up,  for  evil  and  blackmailing  purposes,  charges  of  rape  against  men. 
But  in  cases  of  this  kind,  where  the  prosecuting  witness  is  so  young  and  ten- 
der in  years  that  she  can  neither  design  nor  fabricate,  the  reason  of  the  stat- 
ute does  not  exist,  and  the  rule  requiring  corroboration  does  not  apply." 
Thereupon  counsel  for  the  defendant  desisted  from  urging  the  proposition 
aforesaid  to  the  jury. 

Long  after  the  counsel  for  defendant  had  closed  his  argument,  but  before 
the  jury  was  instructed  by  the  court,  the  court,  in  the  presence  and  hearing 
of  the  jury,  addressed  Mr.  Mitchell,  defendant*s  counsel,  substantially  as  fol- 
lows: "I  prefer  to  be  on  the  safe  side,  Mr.  Mitchell;  you  can  now  address  the 
jury  on  the  assumption  that  the  law  requires  that  the  prosecuting  witness 
must  be  corroborated,  to  sustain  a  conviction  as  charged."  The  counsel  de- 
clined to  avail  himself  of  the  opportunity  thus  offered  by  the  court.  At  no 
time  did  the  court  say  to  the  jury  that  it  must  not  be  influenced  by  any  of 
the  foregoing  language  used  by  the  court  to  counsel,  and  hereinbefore  set  out. 
The  court  instructed  the  jury  that  the  defendant  could  not  be  convicted  "  upon 
the  testimony  of  the  girl  alone,  and  that  unless  there  is  other  evidence  tending 
to  connect  the  defendant  with  the  commission  of  said  offense,  you  should 
acquit  him."  This  instruction,  whether  right  or  wrong,  was  the  law  of  the 
case,  and  it  was  the  duty  of  the  jury  to  follow  it.  It  was  a  material  question 
for  the  determination  of  the  jury  whether  the  evidence  of  the  prosecutrix 
was  true  or  had  been  fabricated.  It  is  therefore  insisted  the  court  erred  in 
saying,  in  the  presence  and  hearing  of  the  jury,  she  could  neither  design  nor 
fabriciite  the  account  she  gave  of  the  transaction,  and  that  the  defendant  was 
prejudiced  thereby. 

That  it  was  for  the  jury  to  say  whether  the  evidence  of  the  prosecutrix  was 
true,  w^ill  not  be  doubted.  It  was  not  the  province  of  the  court  to  say  what 
tJ5— 27  (no.  vii) 
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it  did,  and  had  an  instruction  been  given  to  the  jury  in  substance  the  same 
as  the  remarks  made  to  counsel  in  their  hearing,  it  would,  without  doubt, 
have  constituted  reversible  error.  The  effect  upon  the  trial,  rights  of  de- 
fendant, and  the  jury  must  be  the  same  in  both  cases.  The  influence  would 
be  the  same  in  both  cases.  The  attorney  general  contends  the  remarks  were 
made  by  the  court  as  reasons  influencing  it  in  making  a  ruling  on  a  question 
legitimately  before  the  court,  and  that  the  right  to  do  this  .undoubtedly  ex- 
isted. This  may  and  will  be  conceded,  if  what  was  said  by  the  court  was 
pertinent  to  the  question  under  consideration.  The  court,  it  may  be  said,  was 
called  on  to  determine,  at  the  time  it  did,  whether  corroboration  of  the  prose- 
cutrix was  essential  where  the  crime  charged  was  an  assault  with  intent  to 
commit  a  rape.  This  rule  existed  or  it  did  not,  in  all  cases,  irrespective  of  the 
age  of  the  prosecutrix.  The  court  made  a  personal  application  of  the  sup- 
posed rule  to  this  case,  and,  because  of  the  tender  age  of  the  prosecutrix,  said 
she  was  incapable  of  designing  or  fabricating  evidence.  The  court,  therefore, 
went  beyond  what  can  be  deemed  a  fair  discussion  of  the  evidence,  and 
thereby,  on  the  spur  of  the  moment,  and  without  due  consideration,  usurped 
the  province  of  the  jury.  The  effect,  we  think,  necessarily  was  prejudicial  to 
the  defendant.  We  are  not  prepared  to  admit  the  court,  under  the  guise  of 
determining  some  question  which  is  legitimately  before  it,  can  make  remarks 
in  the  presence  and  hearing  of  the  jury  which  would  constitute  error  if  con- 
tained in  an  instruction,  but  because  they  are  not,  it  must  be  held  the  defend- 
ant is  not  prejudiced. 

2.  The  court  instructed  the  jury  as  follows:  '*  What  Is  sufficient  corrobo- 
rating evidence  is  for  you  to  say.  Does  the  evidence  show  that  the  defendant 
was  at  the  place,  and  could  have  committed  the  assault  ?  Was  the  girl  bruised 
or  her  parts  torn?  Did  she  make  immediate  complaint?  Did  the  defendant 
soon  after  conceal  himself  and  leave  the  county?  Did  he  make  the  statement 
to  the  sheriff  as  claimed  by  the  state?  If  you  find  such  mattei-s  against  the 
defendant  then  you  may  consider  them  as  tending  to  corroborate  the  testi- 
mony of  the  girl.  But  it  is  for  you  alone  to  say  whether  or  not  such  corrobo- 
ration is  sufficient."  It  will  be  seen  the  court  instructed  the  jury  that  if  they 
found  the  prosecutrix  was  bruised,  etc.,  and  made  immediate  complaint,  this 
would  be  evidence  tending  to  connect  the  defendant  with  the  commission  of 
the  offense.  It  seems  to  us  this  cannot  be  so.  The  matters  stated  would, 
without  doubt,  tend  to  show  an  offense  had  been  committed  by  some  one,  but 
they  would  have  no  tendency  to  show  the  defendant  was  the  perpetrator. 
3?he  same  results  would  follow  if  the  assault  had  been  committed  by  another 
peraon.  In  8tate  v.  Painter,  50  Iowa,  317,  it  was  said  the  corroborating  evi- 
dence must  point  to  the  defendant,  and  single  him  out  from  other  persons. 
There  are  other  errors  assigned  which  we  do  not  deem  it  essential  to  deter- 
mine.   Beversed. 


Hurr  and  another  v.  County  op  Poweshiek. 
Filed  April  8, 1883. 

Linbllitj  for  an  Injaiy  canied  by  breakiDg  throagb  a  bridge  may  be  incarred  by  a  eonnty  by 
neglecting  to  use  care  and  diligence  In  Inspecting  and  repairing  snch  bridge,  whether  tlie  need  of  tncb 
repairs  be  open  and  obvioas  or  not ;  and  it  is  a  question  for  the  jury  to  determine,  ander  ail  the  circam- 
Btances  of  the  case,  whether  a  county  should  be  held  to  have  been  negligent. 

Appeal  from  Poweshiek  district  court. 

On  the  seventeenth  day  of  May,  1880,  the  plaintiffs  attempted  to  cross  over  a 
county  bridge,  in  Poweshiek  county,  with  a  road-grader  and  some  horses.  The 
bridge  broke  down  and  precipitated  the  grader  and  horses,  and  men  in  charge 
of  them,  to  the  bed  of  the  stream  below.  This  action  was  brought  to  recover 
damages  of  the  county  for  injuries  to  the  said  horses  and  the  grader  caused 
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by  the  accident,  upon  the  alleged  ground  that  the  county  was  negligent  in  the 
ori^nal  construction  of  the  bridge,  and  negligent  in  permitting  the  same  to 
become  decayed,  rotten,  and  out  of  repair.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiffs.    Defendant  appeals. 

A,  W,  Ballard  and  John  T.  JScott,  for  appellant.  Redman^  Cart  &  Farmery 
and  Clark  dk  Cheshire,  for  appellees. 

KOTFiROCK,  J.  The  bridge  in  question  was  erected  in  June,  1873,  nearly 
seven  years  prior  to  the  accident.  There  was  no  evidence  that  the  structure 
was  originally  defective.  Indeed,  the  jury  found  that  as  originally  constructed 
it  was  sufficient  ^*  to  bear  up  any  load  and  team."  The  fact  is  not  disputed 
that  the  accident  happened  by  reason  of  the  decay  and  rottenness  of  the  tim- 
bers ;  and  there  is  no  evidence  that  the  plaintifDs  had  any  knowledge  of  the 
defect,  and  they  therefore  could  not  be  held  to  be  negligent  in  driving  upon 
the  bridge;  and  there  was  no  evidence  that  any  member  of  the  board  of  super- 
visors had  any  actual  notice  of  the  defective  condition  of  the  bridge.  The 
controversy,  therefore,  resolved  itself  into  the  simple  inquiry  whether  or  not 
the  county  authorities  should  have  discovered  the  defect  by  exercising  the 
care  and  diligence  required  of  them  by  law. 

The  theory  upon  which  the  defendants  relied  in  the  defense  of  the  case  upon 
this  question  was  embodied  in  an  instruction,  which  was  requested  by  the 
defendant  to  be  given  to  the  jury,  which  was  as  follows:  ''(3)  If  the  jury 
find  from  the  evidence  that  the  bridge  in  controversy  was  defective,  by  reason 
of  the  timbers  becoming  rotten  by  the  weather  and  rains,  and  this  defect  was 
the  cause  of  the  accident,  then  before  the  jury  can  find  the  defendant  liable 
therefor,  they  must  find  that  defendant,  or  some  of  the  ofilcers  whose  duty  it 
was  to  look  after  county  bridges,  had  notice  of  such  defect,  or  that  the  said 
defect  was  so  open,  visible,  and  notorious  that  such  officers  must,  in  the  nat- 
ure of  the  case,  have  had  notice  thereof,  or  been  guilty  of  negligence  by  not 
knowing  the  same."  This  instruction  was  refused,  and  the  court  instructed 
the  jury  as  follows:  "(11)  If  you  find  that  the  bridge  was  unsafe,  as  men- 
tioned in  the  last  paragraph,  then  the  county  is  liable,  provided  you  also  find 
that  the  board  of  supervisors,  or  any  member  thereof,  knew  of  its  decayed  or 
uu:>afe  condition,  or  that  by  the  exercise  of  ordinary  care  and  watchfulness 
they  would  have  known  of  its  condition ;  and,  on  this  point,  you  will  bear  in 
mind  that  it  is  incumbent  on  the  county,  through  its  officers,  to  use  due  care 
and  watchfulness  in  looking  after,  inspecting,  and  repairing  its  bridges  on  the 
public  highways,  that  bridges  may  be  repaired  and  replaced  when  they  have 
become  unsafe,  to  tlie  end  that  persons  passing  over  them  may  be  safe." 

It  will  be  observed  that  the  instruction  given  by  the  court  does  not,  in  the 
absence  of  actual  notice,  limit  the  liability  of  the  county  for  such  defects  as 
are  open,  visible,  and  notorious,  but  holds  in  effect  that  liability  may  be  in- 
curred by  neglecting  to  use  care  and  diligence  in  inspecting  and  repairing 
bridges,  whether  the  need  of  such  repairs  be  open  and  obvious  or  not.  The 
rule  of  this  instruction  as  applicable  to  the  facts  of  this  case  appears  to  us  to 
y>e  correct.  It  is  in  substance  very  nearly  the  same  as  an  instruction  which 
was  approved  by  this  court  in  Fergmon  v.  DavU  Co,  10  N.  W.  Rbp.  906. 

It  will  be  observed  tbjit  the  bridge  in  question  was  nearly  seven  years  old 
at  tlie  time  of  the  accident.  The  evidence  tends  to  show  that  the  ordinary 
life  of  a  bridge  of  this  character  is  seven  to  eight  years,  and  that  even  during 
that  time  some  of  the  timbers  might  need  replacing.  The  evidence  further 
tends  to  show  that  the  bridge  was  shaky  and  perceptibly  moved  under  loads  for 
a  year  or  more  before  the  accident,  and  that  this  was  well  known  to  those  in 
the  vicinity,  who  had  occasion  to  use  it  frequently.  !N'ow  it  was  a  question  for 
the  jury  to  determine  whether  a  county,  under  these  circumstances,  should  be 
}  I  eld  to  be  negligent.  In  other  words,  if  a  jury  should  find,  under  this  evidence, 
1  hat  a  county  was  negligent  in  allowing  a  wooden  bridge  to  stand  nearly  seven 
years  without  any  examination  of  its  condition,  when  such  examination  would 
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have  shown  that  its  timbers  were  rotten  and  the  bridge  dangerous,  we  can- 
not saj  that  such  finding  is  not  warranted  from  the  evidence  and  under  the 
law.  This  is  in  eifect  what  the  jury  found  by  their  general  verdict,  and  in 
answer  to  certain  special  interrogatories  propounded  to  them  by  the  court  at 
the  instance  of  the  defendant. 

The  defendant  complains  because  the  answers  to  these  special  interrogatories 
were  not  set  aside  by  the  court.  It  is  true,  the  answers  were  not  strictly  re- 
sponsive to  the  questions,  but  responsive  answers  to  the  questions  would  not 
have  required  the  jury  to  find  for  the  defendant.    Affirmed. 


BoBB  V,  Bkeweb  and  Wife. 
Filed  April  3, 1883. 

The  ase  by  a  hanband  of  his  personal  earnings  In  payment  for  property  parebnaed  by  his  wife,  is,  in 
contemplation  of  law,  a  gilt  to  the  wife  of  sach  property;  bnt,  if  the  earnings  were  exempt  from  exe. 
cation  at  the  time  they  were  employed  in  the  ncquisition  of  the  property,  such  gift  is  not  a  f^nd  apoa 
the  creditors  of  the  hosband,  and  the  land  cannot  be  sabjected  to  the  lien  of  a  judgment  against  him. 

Appeal  from  Marshall  district  court. 

This  is  an  action  in  equity  to  subject  the  homestead  of  the  defendants,  who 
are  husband  and  wife,  to  the  satisfaction  of  a  judgment  recovered  by  the 
plaintiff  against  the  defendant  J.  A.  Brewer.  The  cause  was  tried  to  the 
court  upon  an  agreed  statement  of  facts.  The  death  of  Harrison  liobb  was 
suggested,  and  Hester  A.  llobb,  his  widow  and  beneficiary  under  his  will,  was 
substituted  as  plaintiff.  The  court  decreed  that  the  property  in  question  be 
subjected  to  the  payment  of  plaintiff's  judgment,  and  that  out  of  the  proceeds 
of  the  sale  thereof  there  be  first  paid  to  Elizabeth  F.  Brewer  the  sum  of 
$28.75.    The  defendants  appeal. 

/.  M.  Parker,  for  appellants.     W.  H.  Hammond,  for  appellee. 

Day,  C.  J.  The  agreed  statement  upon  which  the  cause  was  determined  in 
the  court  below  presents  the  followmg  material  facts: 

On  the  fii'st  day  of  October,  1873,  the  defendant  J.  A.  Brewer  executed  to 
one  W.  I.  Peake  bis  promissory  note  for  the  sum  of  8300,  with  the  plaintiff. 
H.  Robb,  as  a  surety.  J.  A.  Brewer  failed  to  pay  the  note  when  it  became 
due,  and  judgment  was  recovered  thereon  in  September,  1875,  which  judg- 
ment the  plaintiff,  as  surety,  p<iid  in  full  January  8,  and  April  5, 1876.  On 
the  fourteenth  day  of  February,  1879,  H.  Bobb  obtained  a  judgment  against 
the  defendant  J.  A.  Brewer  in  the  sum  of  8162.60,  which  judgment  was  for 
the  money  paid  by  plaintiff  as  surety  for  the  defendant  J.  A.  Brewer,  and  is 
wholly  unsatisfied.  On  the  twentieth  day  of  March,  1879,  H.  Bobb  assigned 
the  judgment  to  C.  B.  Bhoades,  and  on  the  twenty-first  day  of  October,  1881, 
C.  B.  Bhoades  reassigned  it  to  H.  Bobb.  The  defendants  went  into  the  occu- 
pancy of  the  premises,  described  in  the  petition  as  a  homestead,  in  October, 
1874,  and  now  occupy  them  as  such.  Said  premises  were  bought  with  the 
joint  funds  of  the  defendants. 

The  defendant  Elizabeth  F.  Brewer  furnished  the  defendant  J.  A.  Brewer, 
her  husband,  with  825,  which  amount  and  interest  thereon,  at  the  rate  of  10  per 
cent,  per  annum  for  the  period  of  about  18  months,  together  with  an  amount 
sufiicient  to  make  8150,  was  the  purchase  price  of  the  lots  in  question.  The 
purchase  was  made  in  October,  1874.  Tlie  lumber  and  material  used  in  the 
construction  of  the  house  upon  said  premises  were  worth  about  8110  at  the 
time  the  house  was  built.  Afterwards  defendants  added  a  summer  kitchen, 
the  lumber  and  material  of  which  cost  about  820.  The  defendant  J.  A.  Brewer 
is  a  carpenter  and  joiner  by  trade,  and  works  at  his  trade  to  support  his  family. 
All  the  money  paid  out  and  expended  in  the  purchase  and  improvement  of 
said  premises,  except  the  825  and  interest  as  aforesaid,  the  property  of  EiizHbeth 
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F.  Brewer,  was  the  wag^es  earned  by  the  defendant  J.  A.  Brewer  in  his  trade  of 
carpenter  and  joiner,  working  by  the  day  and  piece,  all  of  it  being  applied  in 
payment  of  said  premises  within  90  days  after  the  same  was  earned.  The 
defendant  Elizabeth  has  been  in  the  habit  of  keeping  boardera,  and  has  also 
done  sewing,  and  the  money  so  earned  has  been  used  in  the  support  of  the 
family  and  painting  the  house  inside.  The  original  contract  of  purchase  of 
the  lot4  was  in  writing,  and  in  the  name  of  the  defendant  Elizabeth  F.  Brewer. 
Afterwards  a  deed  was  executed  to  her  for  said  premises  in  pursuance  of  the 
contract. 

From  the  agreed  facts,  it  appears  that  the  contract  for  the  purchase  of  the 
lots  in  controversy,  which  now  constitute  the  homestoad  of  the  defendants, 
was  made  in  the  name  of  the  defendant  Elizabeth  F.  Brewer,  and  825  of  the 
purchase  price  was  paid  by  her  out  of  her  own  money.  The  balance  of  the 
purchase  price,  as  well  as  ail  of  the  money  which  went  into  the  improve- 
ments upon  the  land,  arose  from  the  personal  earnings  of  the  defendant  J.  A. 
Brewer,  and  the  application  of  it  was  made  within  90  days  after  it  was  earned, 
and  it  was,  therefore,  exempt  from  execution,  under  section  11074  of  the  Code 
of  1873.  It  was  perfectly  competent  for  the  defendant  Elizabeth  to  make  a 
purchase  of  the  property  m  her  own  name,  and  use  her  own  means  towards 
the  payment  therefor.  The  use  by  the  husband  of  his  personal  earnings 
in  payment  for  property  purchased  by  his  wife  amounts,  in  legal  contempla- 
tion, to  a  gift  of  such  property  to  bis  wife.  As  the  earnings  were  exempt 
from  execution  at  the  time  they  were  employed  in  the  acquisition  of  the  prop- 
erty in  controveray,  a  voluntary  gift  of  such  earnings  was  no  fraud  upon  the 
husband's  creditors.  The  earnings  being  exempt  from,  execution,  the  husband 
had  a  right  to  employ  tliem  as  he  pleased.  This  has  been  held  as  to  real 
estate.  Dreutzer  v.  Bill,  11  Wis.  114 ;  Pike  v.  Miles,  23  Wis.  164;  Delashment 
V.  Traer^  44  Iowa,  613.  There  is  no  reason  why  the  same  rule  does  not  apply 
to  personal  property.  We  think  the  court  erred  in  holding  the  homestead  of 
the  defendants  liable  for  the  debt  in  question.    Reversed. 


ToDD  t>.  Davet  and  others. 
Filed  April  3,  1883. 

A  mortgngee,  nfter  for«c1offare  sale  and  pa  re  base  of  the  Innd  by  him  npon  exeeation  Bale  for  less 
than  the  jadtcment,  cannot  re  leem  ftom  bin  prior  sale  or  enforce  the  balance  of  his  jadRment  as  a  lien 
apdnst  the  land. 

One  who,  haTlng  a  vendor^s  iien  on  land,  caaees  U  to  be  fiold  ander  a  mortgage  and  bids  It  in  for 
what  it  is  worth,  after  aale  and  redemption  cannot  claim  that  the  land  did  not  bring  its  valne  and  in- 
sist  on  the  lien. 

Appeal  from  Worth  district  court. 

Action  in  chancery.  Upon  a  demurrer  to  the  petition  it  was  dismissed. 
Plain tiflf  appeals. 

Wilbur  <fe  87ierwin,  for  appellant.    PickeHng  cts  Hartley,  for  appellees. 

Beck,  J.  1.  The  petition  alleges  that  one  Knowles,  being  the  owner  of  cer- 
tain land,  bargained  and  sold  it  to  one  Whitney  for  S4,0(X), — $500  cash,  and 
the  balance  to  be  paid  in  yearly  installments  of  $500  each,  for  which  Whit- 
ney executed  his  seven  promissory  notes,  one  falling  due  each  year.  Knowles 
executed  to  Whitney  a  writing  agreeing  to  convey  the  land  to  Wliitney  upon 
payment  of  the  notes.  Subsequently  Knowles  transferred  all  of  the  notes  and 
conveyed  the  land  to  plaintiff,  warranting  the  title  except  as  against  the 
rights' of  Whitney. 

After  plaintiff  had  acquired  the  title  to  the  land  and  the  Whitney  notes, 
she  borrowed  of  Itobfrtson  .^2.000,  for  which  she  gave  her  promissoi-y  note, 
payable  in  one  year,  and  executed  a  mortgage  upon  the  land  to  secure  the 
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loan,  and  as  further  collateral  security  she  transferred  to  Robertson  tlie 
notes  executed  by  Whitney,  except  the  one  first  falling  due. 

Bobertson  instituted  an  action  upon  the  notes  against  Whitney,  seeking 
therein  also  to  foreclose  his  right  under  the  contract  for  the  land,  making  plain- 
tiif  a  party,  and  recovered  a  judgment  against  Whitney  for  $3,449.20,  and  a 
decree  of  foreclosure  against  both  Whitney  and  plaintiff.  Upon  tkis  judg- 
ment the  land  was  sold  January  21, 1882,  to  Bobertson,  for  $2,395.90,  being  the 
amount  due  him  upon  plaintiff's  note.  After  the  sale  Whitney  conveyed  Ihe 
land  by  quitclaim  deed  to  defendant  John  Davey,  who,  as  owner  of  the  prop- 
erty, redeemed  from  the  sale  by  paying  the  amount  thereof,  with  interest  and 
costs.  The  sum  of  $1,334.26  remaining  unpaid  upon  the  judgment,  Bobert- 
son transferred  it  to  Smith,  who  afterwards  assigned  it  to  plaintiff,  without 
notice  on  her  part  that  Davey  had  redeemed  from  the  sale.  Smith  also  as- 
signed to  plaintiff  the  certificate  of  sale  which  had  been  transferred  to  him  by 
Bobertson.  Plaintiff  prays  that  the  balance  of  the  judgment  remaining  un- 
])aid  after  this  sale  of  the  lauds  may  be  declared  to  be  a  lien  thereon,  or  that 
she  may  permitted  by  a  proper  decree  to  redeem  from  the  sale. 

2.  The  mortgage  executed  by  plaintiff  to  Bobertson  cuts  no  figure  in  the 
case,  as  no  attempt  is  made  to  enforce  it,  and  no  rights  are  claimed  under  it. 
The  parties  to  this  action  stand  in  the  position  they  would  have  occupied  had 
no.  transfer  of  the  notes  been  made  to  EU)bertson,  and  had  no  conveyance  of 
the  land  been  made  to  defendant.  The  notes  were  transferred  to  Bobert.<?on 
as  collateral  security,  and  the  action  was  prosecuted  for  plaintiff's  benefit. 
By  the  retransfer  of  the  claim  after  it  had  been  reduced  to  judgment,  and  the 
assignment  to  plaintiff  of  the  sheriff's  certificate  of  sale,  plaintiff  acquired  no 
rights  other  than  those  she  would  have  possessed  had  she  brought  tbe  action 
and  purchased  the  land  at  sherifTs  sale  in  her  own  name.  The  conveyance 
to  defendant  being  by  quitclaim,  he  stands  in  the  shoes  of  Whitney.  The 
parties  have  the  same  rights  in  this  action  as  they  would  hold  were  it  a  pro- 
ceeding to  foreclose  a  mortgage.  Blake  v.  Blacky  55  Iowa,  252;  [S.  C.  7  X. 
W.  Bep.  578;]  Poweshiek  Co,  v.  Dennison,  36  Iowa,  244. 

The  case,  then,  presents  this  question :  May  a  mortgagee,  after  foreclosure 
sale  and  purchase  of  the  land  by  him  upon  execution  sale  for  a  sum  less  than 
the  judgment,  redeem  from  his  own  sale,  or  enforce  the  balance  of  his  judg- 
ment as  a  lien  against  the  land  ?  By  the  sale  of  the  land  upon  foreclosure  the 
mortgagee  exhausts  his  remedy  against  the  land,  andean  neitlier  again  sell  it 
upou  the  judgment  nor  redeem  from  the  sale,  either  before  or  after  redem lo- 
tion by  the  mortgagor.  Clayton  v.  Ellis^  50  Iowa,  590 ;  Blake  v.  Blacky  55  Iowa. 
252 ;  [S.  C.  7  N.  W.  Bep.  578 ;]  Poweshiek  Co.  v.  Dervnison,  36  Iowa,  244 ;  Escher 
v.  Simmons,  54  Iowa,  269;  [S.  C.  6  X.  W.  Bep.'274.]  Under  this  rule  plaintiff 
«!an  neither  redeem  from  the  sheriffs  sale  nor  enforce  the  balance  oft  her  jiulsf- 
ment  against  the  land.  There  are  no  equities  that  take  the  case  out  of  the 
rule. 

3.  Counsel  for  plaintiff  insist  that  she  holds  a  vendor's  lien  upon  the  land, 
and  defendant  cannot  hold  the  land  free  therefrom  until  all  the  purchase 
money  be  paid.  But  plaintiff  sought  to  enforce  her  right  in  another  way.  If 
she  had  a  vendor's  lieu  she  abandoned  it  and  sought  to  enforce  her  claim  by 
the  foreclosure  of  the  contract  for  the  sale  of  the  land  to  Whitney.  She,  or 
Bobertson  acting  for  her,  caused  the  land  to  be  sold  upon  the  foreclosure,  and 
bid  it  in  presumably  for  what  it  is  worth.  After  the  sale  and  redemption^ 
therefore,  she  cannot  be  heard  to  claim  that  the  land  did  not  bring  its  value. 
8he  can  base  no  right  upon  such  a  claim.  She  must  submit  to  the  rules  of 
the  law  applicable  to  proceedings  in  foreclosure.    Afllrmed. 
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State  of  Iowa  u.  Reader. 
Piled  April  8, 1883. 

The  erldenee  of  n  wltnass,  wbo,  at  tbe  Inyltation  of  the  prlaoner,  ir»nt  with  him  to  a  Jail  that  was 
hnnied  that  night,  that  be  saw  tbe  priaoner  wrench  the  lock  f^om  the  door  of  the  )ail  and  enter  It,  to- 
gether with  tbe  confesaion  of  the  prisoner  to  witness  and  others  that  he  did  set  fire  to  the  jail,  ^iil  be 
iuificient  to  sustain  a  conTiction  for  arson. 

As  tbe  coort  will  take  Jadlclal  notice  in  wliat  county  a  given  incorporated  town  is  sitoated,  when  it 
Is  proven  that  a  crime  was  committed  in  an  Incorporated  town,  the  yenoe  It  sufficiently  shown. 

Appeal  from  Hardin  district  court. 

The  defendant  was  convicted  of  the  crime  of  arson.  Judgment  having 
been  rendered  upon  the  verdict,  he  appeals  to  this  court. 

r.  H,  Milner,  for  appellant.    Smith  McFTierson,  Atty.  den.,  for  the  State. 

Adams,  J.  The  property  which  the  defendant  was  charged  with  burning 
was  a  jail  or  calaboose,  in  the  incorporated  town  of  Iowa  Falls.  The  evidence 
is  undisputed  that  the  building  in  question  was  burned  in  the  night-time,  near 
morning,  on  or  about  the  first  day  of  September,  1881.  The  defendant  at  the 
time  was  residing  upon  a  farm  with  one  Pierce,  about  three  or  four  miles  from 
the  town.  During  the  night  of  the  fire,  however,  he  stayed  in  town.  He  had 
previously  been  confined  in  this  jail  and  made  threats  of  burning  it.  On  the 
evening  previous  to  the  fire,  about  10  or  11  o'clock,  according  to  the  testimony 
of  one  witness,  he  was  seen  by  him  to  wrench  off  the  lock  from  the  door  of 
the  jail  and  enter  it.  The  same  witness  testified  that  he  heard  the  defendant 
state  afterwards  that  he  burned  the  jail,  and  did  so  by  setting  fire  to  a  bed- 
tick.  Other  witnesses  also  testified  to  hearing  him  state  that  he  burned  the 
jail. 

1.  The  defendant  contends  that  the  witness  who  testified  to  seeing  him 
enter  the  jail  the  evening  previous  to  the  fire  was  shown  to  be  an  accomplice, 
and  that  being  such  the  court  should  have  instructed  the  jury  in  regard  to  the 
necessity  of  his  being  corroborated,  to  justify  them  in  finding  a  verdict  of 
guilty.  The  evidence  relied  upon  as  showing  that  the  defendant  was  an  ac- 
complice is  the  testimony  of  the  witness  himself.  He  testified  in  substance  that 
the  defendant  invited  him  to  go  down  and  see  him  upset  the  jail;  that  he  did 
go  down  and  saw  him  enter  as  before  described,  he  remaining  in  the  mean 
time  outside,  about  a  rod  from  the  door.  But  there  is  no  evidence  tliat  he 
gave  any  assistance  or  advice,  or  supposed  that  the  jail  had  been  set  on  fire 
when  he  left  it.  We  cannot  say,  then,  that  there  was  any  evidence  that  he  was 
an  accomplice.  Besides,  we  think  the  witness  was  abundantly  corroborated 
by  the  testimony  of  those  who  heard  him  say  that  he  set  the  jail  on  fire.  It 
is  true  that  at  one  time  when  he  was  heard  to  say  this  he  was  supposed  to  be 
in  jest,  but  it  is  not  shown  that  he  was  so  supposed  at  other  times. 

2.  The  defendant  contends  that  his  confessions,  as  shown  by  the  evidence, 
were  all  made  out  of  court,  and  that,  being  such,  they  alone  were  not  sulli- 
cient  to  convict  him ;  citing  section  4427  of  the  Code.  But  these  confessions 
(lo  not  stand  alone.  We  have  the  evidence  that  he  was  seen  to  wrencli  the 
lock  from  the  door  and  enter  the  building  late  in  the  evening  previous  to  the 
fire. 

3.  It  is  contended  by  the  defendant  that  the  venue  is  not  proven.  But  it 
18  shown  that  the  crime  was  committed  in  the  incorporated  town  of  Iowa 
falls,  and  we  think  that  we  may  take  judicial  notice  that  Iowa  Falls  is  in 
Hardin  county.  Section  424  of  the  Code  requires  us  to  take  judicial  notioe 
of  the  fact  of  the  incorporation  of  incorporated  towns.  This  being  so,  we 
should,  we  think,  take  judicial  notice  of  the  acts  by  which  a  town  becomes 
incorporated,  so  far  as  they  are  made  to  appear  upon  public  records  provided 
by  law  for  such  purpose.  The  petition  for  the  incorporation  of  a  town  must 
describe  its  territory ,  and  be  accompanied  by  a  plat,  and  must  be  presented  to 
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the  circuit  court  of  the  proper  county.    Code,  §  421.    It  follows,  we  think, 
that  we  take  judicial  notice  in  what  county  a  given  incorporated  town  is  sit- 
uated. 
We  see  no  error  in  the  rulings  of  the  district  court.    Affirmedi 


St.  Loitis  Type  Fotjndry  v.  Medes. 
riled  April  8, 1888. 

On  appesl  fW>m  a  Jastlee  of  the  peace,  the  clrcalt  eoart  may  allow  a  pleadInK  to  be  so  amended  ai 
to  set  op  a  defense  not  pleaded  before  the  josUce,  when  each  amendment  is  properly  pleaded  as  pay- 
ment  of  ihe  claim  In  snlt. 

Appeal  from  Lee  circuit  court. 

Action  before  a  justice  of  the  peace  on  an  account.  The  defendant  pleaded 
<*  that  he  is  in  no  manner  indebted  to  the  plaintiff,  but,  on  the  contrary,  plain- 
tiff is  indebted  to  him."  Judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed to  the  circuit  court,  where  judgment  was  rendered  against  him,  and  he 
appeals.  . 

W,  D.  Patterson,  for  appellant.    Craig,  Collier  cfe  Craig,  for  appellee. 

Seevers,  J.  In  the  circuit  court  the  defendant  was  permitted  to  file  an 
amended  answer  stating  that  ^*the  balance  of  account  sued  on  has  been 
paid  in  full ;  that  defendant  paid  on  said  account  the  several  sums  of  money, 
and  at  the  request  of  said  plaintiff  furnished  to  said  plaintiff  the  merchandise 
and  the  advertising  and  insurance  at  the  dates  set  out  in  the  bill  of  partic- 
ulars of  the  same,  hereto  attached  and  made  a  part  hereof."  The  question 
we  are  required  to  determine  is  thus  certified  by  the  circuit  judge:  ''The 
court  alloiived  the  defendant  to  amend  his  answer  and  set  out  what  plaintiff 
claimed  to  be  a  new  demand  or  counter-claim,  which-  was  not  pleaded  in  the 
justice  of  the  peace  court.  •  ♦  ♦  Said  amendment  allowed  on  the  grounds 
that  same  was  pleaded  as  payment." 

The  statute  provides:  '*No  new  demand  or  counter-claim  can  be  intro- 
duced Into  a  case  after  it  comes  into  the  circuit  court,  unless  by  mutual  con- 
sent."   Code,  §3591. 

It  is,  to  say  the  least,  discretionary  with  the  circuit  court  to  allow  the 
amendment  to  the  answer  in  a  case  appealed  to  that  court  ^-om  a  justice  of 
.  the  peace,  provided  no  new  demand  or  counter-claim  is  therein  pleaded.  No 
abuse  of  the  discretion  reposed  in  the  circuit  court  is  claimed.  Payment  is  a 
defense,  but  is  neither  a  new  demand  nor  counteivclaim.  The  court  held  the 
matter  set  up  in  the  amendment  to  the  answer  was  pleaded  as  payment,  and 
this,  we  think,  is  so.  The  court,  therefore,  did  not  err  in  allowing  the  amend- 
ment to  be  filed. 

Whether  the  matters  so  set  up  and  as  pleaded  could  be  established  as  a  judg- 
ment is  a  yery  different  question,  which  is  not  before  us.    Affirmed. 
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Baser  and  another  v.  Baker,  Ex'r,  etc. 
Filed  April  4, 1883. 

1.  On  an  uppesl  th«reftt>oi  the  final  order  of  a  coanty  court,  <U.^ribotiog  the  estate  of  a  decedent  and 
adJadglDg  the  same  to  be  settled,  should  be  set  aside  only  so  far  as  is  necessary  to  adjust  the  rights  of 
the  parties  to  the  appeal.  The  direction  of  this  court  on  remitting  the  cause  on  a  former  appeal— 51 
Wis.  538,  [8.  C.  8  N.  W.  Rkp.  289]— construed. 

2.  A  county  conrt  made  orders  for  a  monthly  allowance  to  a  widow  dnrlng  the  settlement  of  the  es- 
tate of  her  deceased  boabnnd,  but  afterwards  revoked  them  and  directed  that  she  be  allowed  a  gross 
sum,  lesa  than  the  amount  to  which  abe  was  entitled  under  such  previous  orders.  Upon  an  appeal 
from  a  final  order  adjudging  the  estate  to  be  settled,  the  order  revoking  the  previous  allowances  was 
ttsaigued  as  error,  and  the  circuit  conrt  held  that  the  widow  wus  entitled  to  the  gross  sum  allowed  by 
that  order,  and  to  that  only.  On  appeal  this  court  held  that  she  whs  entitled  to  the  monthly  allow- 
ance  made  by  the  previous  orders  of  the  county  court,  and  remanded  the  cauM  to  the  circuit  court 
with  directions  to  enter  Judgment  accordingly.  On  an  appoHl  from  the  Judgment  so  entered,  the  qne«. 
tlon  of  the  power  of  the  county  conrt  to  make  any  allowance  in  the  flirst  instance  being  raised  for  the 
first  time,  it  is  htU  that  the  right  of  the  widow  to  the  allowance  is  re«  adjudieuta. .    ' 

3.  Under  subdivlson  2,  S  3933,  Rev.  St.,  a  widow  may  have  an  allowance  out  of  the  estate  of  her  de. 
ceased  husband,  although  by  his  will  he  has  disposed  of  all  his  property.- [St at jb  Rep. 

Appeal  from  circuit  court,  Racine  county. 

FUh  d-  Dodge,  for  respondents,  George  W.  Baker  et  al.  J.  V.  Qttarles,  for 
appellant,  James  Baker,  executor,  etc. 

Taylor,  J,  The  judgment  of  the  circuit  court  in  this  action  was  reversed 
by  this  court  upon  an  appeal  taken  therefrom  by  the  present  respondents, 
and  upon  the  remittitur  of  this  court  to  the  circuit  court,  and  oA  motion  of 
the  former  appellants,  the  said  circuit  court  again  entered  judgment  in  said 
action,  and  from  this  judgment  the  executor  appeals  to  this  court.  The  opin- 
ion on  the  first  appeal  very  clearly  states  the  questions  passed  upon  by  this 
court,  and  the  remittitur  directs  the  circuit  couH  to  enter  judgment  in 
accordance  with  such  opinion.  See  Baker  v.  Baker,  51  Wis.  538-549;  [S.  C. 
S  N.  W.  Rep.  289.  |  To  clearly  understand  what  was  determined  by  this 
court  on  the  former  appeal,  it  will  be  necessary  to  give  a  brief  history  of  the 
litigation  in  this  case:  William  Baker,  now  deceased,  died  testate.  His  will 
was  duly  probated.  Mary  Ann  Baker,  the  present  respondent,  is  the  widow 
of  said  deceased.  The  appellant,  James  Baker,  was  duly  appointed  and  qual- 
ified as  executor  of  the  will  of  said  deceased.  After  the  probate  of  the  will 
and  the  qualification  of  the  executor,  upon  the  application  of  the  widow  the 
county  court,  on  the  thirty-first  of  August,  1876,  made  an  order  allowing  the 
said  widow  $50  per  month  for  her  support  and  maintenance  for  one  year  from 
March  23, 1876.  This  allowance  was  paid  by  the  executor.  On  the  seven- 
teenth day  of  November,  1877,  said  county  court  made  another  order,  on  the 
application  of  the  widow,  granting  her  an  additional  allowance  of  S50  per 
month,  or  $600  per  year,  from  March  23, 1877,  to  the  time  of  the  final  settle- 
ment of  the  estate  by  the  executor. 

Previous  to  the  first  day  of  April,  1878,  the  executor,  upon  proper  notice  to 
all  parties  interested,  made  application  to  the  county  court  for  a  final  settle- 
ment of  his  accounts  as  executor  of  the  estate  of  said  deceased.  A  hearing  was 
had  upon  such  application  in  said  county  court,  and  on  the  first  day  of  April, 
1878,  that  court  made  a  final  order  adjudging  that  the  final  account  as  ren- 
dered by  the  said  executor  was  in  all  respects  correct,  and  ratified  and  affirmed 
the  same,  and  assigned  to  the  widow  certain  household  furniture,  described 
in  the  inventory  of  said  estate,  also  the  use  of  certain  rooms  in  the  house  and 
homestead  of  the  deceased  during  her  widowhood,  and  also  assigned  to  her. 
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during  her  natural  life,  all  the  use,  income,  and  profit  of  one-third  of  all  the 
real  estate  of  which  the  said  deceased  died  seized.  The  court  also  assigned 
to  the  other  devisees  and  legatees  mentioned  in  said  will  the  real  and  personal 
estate  devised  and  bequeathed  to  them  respectively  by  said  will,  and  in  each 
case  the  real  estate  was  assigned  **  subject  to  the  life  estate  and  interest  of 
said  widow  therein,  as  named  in  said  last  will  and  testament  of  said  de- 
ceased." It  then  assigned  all  the  residue  and  remainder  of  said  estate,  both 
real  and  personal,  to  the  said  James  Baker,  as  the  residuary  devisee  and  leg- 
atee named  in  said  will.  The  final  clause  of  the  order  made  by  the  county 
court  reads  as  follows :  "  It  satisfactorily  appearing  to  this  court  that  the 
said  James  Baker,  as  executor  of  the  last  will  and  testament  of  the  siiid  Will- 
iam Baker,  deceased,  has  fully  executed  the  will,  and  administered  and  settleti 
the  estate  of  said  William  Baker,  deceased,  it  is  by  the  court  now  here  ad- 
judged and  decreed  that  the  said  James  Baker,  as  executor  as  aforesaid,  be 
and  hereby  is  released  and  discharged  from  further  duty  as  such  executor, 
and  from  all  responsibility  and  liability  growing  out  of  the  execution  of  said 
last  will  and  testament  of  said  William  Baker,  deceased,  and  the  settlement 
of  his  estate." 

From  this  order  of  the  county  court  the  widow  and  Greorge  W.  Baker  ap- 
pealed to  the  circuit  court  of  Racine  county.  The  notice  of  appeal  reads  as 
follows : 

**/n  re  Estate  of  William  Bakeb. 

"  To  Elbert  0.  Hand,  County  Judge,  and  James  Baker,  Executor^  etc, :  Please 
take  notice  that  Mary  Ann  Baker  and  (xeorge  W.  Baker,  legatees  under  the 
above-mentioned  will,  do  appeal  to  the  circuit  court  for  Bacine  county,  in  the 
state  of  Wisconsin,  from  the  final  order  or  decree  of  this  court  assigning  the 
property  of  said  estate  under  said  will,  and  discharging  the  executor  from  his 
trust,  bearing  date  April  1, 1878,  for  the  following  reasons,  to-wit: 

"  (1)  The  county  court  eiTed  in  construing  the  said  will  by  holding  that  a 
certain  quantity  of  wool,  being  about  1,131  pounds,  which  was  at  *  the  home 
farm,'  so  called  in  said  will,  did  not  pass  to  George  W.  Baker  under  the  said 
will,  and  by  holding  and  assigning  the  same  to  James  Baker  under  the  resid- 
uary bequest  in  said  will.' 

•*  (2)  The  court  erred  in  its  order  made  in  the  course  of  the  administration 
of  said  estate,  bearing  date  March  18, 1878,  wherein  the  court  modified  orders 
previously  made,  allowing  the  sum  of  850  per  month  to  the  said  Mary  Ann 
Baker  during  the  settlement  of  said  estate  for  her  support,  and  allowing  her 
the  sum  of  800  in  lieu  thereof. 

"(3)  The  court  erred  by  said  order  wherein  it  ratified  and  confirmed  the  ac- 
count of  said  executor,  and  discharged  him  from  all  further  liability  as  such 
executor,  when  it  appeared  by  said  account,  and  from  testimony  taken  on  said 
accounting,  that  said  James  Baker,  executor,  had  failed  to  execute  said  will,  and 
had  failed  to  comply  with  the  orders  of  this  court  by  neglecting  to  pay  over  to 
said  Mary  Ann  Baker  any  of  the  rents,  income,  and  profits  of  one-third  of  all 
the  real  estate  of  which  said  William  Baker  died  seized,  bequeathed  to  her  by 
said  will,  and  by  neglecting  to  pay  to  said  Mary  Ann  Baker  the  sum  of  650 
per  month  for  her  support  during  the  settlement  of  said  estate,  as  he  was  re- 
quired to  do  by  the  several  orders  of  this  court,  and  by  failing  to  pay  the  sum 
(rf  800  for  her  support,  as  he  was  required  to  do  by  the  order  of  this  court, 
bearing  date  March  18,  A.  D.  1878." 

Upon  the  trial  of  this  appeal  in  the  circuit  court  of  Kacine  county,  that 
court  made  the  following  findings  of  fact  and  conclusions  of  law :  The  fi  rat  find- 
ing of  fact  relates  to  the  ownership  of  a  certain  quantity  of  wool  which  was 
claimed  by  George  W.  Baker,  but  which  was  held  by  the  circuit  court,  and  tliis 
court  on  the  former  appeal,  to  belong  to  the  general  estate.  The  second  and  third 
findings  are  as  follows:    "  (2)  That  on  the  thirty-first  day  of  August^  187t>,  the 
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county  court,  by  its  order,  made  an  allowance  of  $600  to  the  widow  of  said  Will- 
iam Baker,  deceased,  for  her  support  for  one  year  from  March  23, 1876,  and  that 
on  the  thirteenth  day  of  November,  1877,  the  widow  made  application  for  a  fur- 
ther allowance,  but  that  no  further  order  was  made  in  said  matter  until  the 
eighteenth  day  of  March,  1878,  on  which  day  the  county  judge  made  an  order 
providing  that  said  widow  should  receive  the  sum  of  ]$800  during  the  settlement 
of  said  estate  in  lieu  of  all  other  allowances;  (3)  that  the  executor,  James 
Baker,  from  the  time  of  the  testator's  death,  and  during  each  of  the  farming 
seasons  of  1876  to  1879,  inclusive,  has  occupied  320  acres  of  said  lands  of  the 
testator  in  the  towns  of  Yorkville,  and  that  the  rental  value  thereof  during 
said  seasons  was  two  dollai-s  per  acre  for  each  season." 

The  circuit  judge  filed  the  following  conclusions  of  law :  The  first  relates  to 
the  ownership  of  the  wool,  and  is  not  material  in  this  case;  ^*  (2)  that  the  ap- 
pellant Mary  Ann  Baker  is  entitled  to  an  allowance  in  full  during  the  settle- 
ment of  said  estate  of  $800 ;  (3)  that  James  Baker  is  liable  to  pay  Mary  Ann 
Baker,  as  and  for  her  third  part  of  the  rent  aforesaid  of  the  said  Yorkville 
farm,  the  sum  of  $853.33,  and  that  said  executor  upon  such  payment,  and  not 
until  then,  is  entitled  to  a  discharge  as  such  executor;  (4)  that  the  costs  in- 
curred herein  should  be  paid  by  the  parties  respectively  incurring  the  same." 

Upon  these  findings  judgment  was  entered  in  the  circuit  court,  dated  May 
11, 1880.  The  judgment  first  declares  that  the  wool  belongs  to  the  estate  of 
the  deceased,  and  to  James  Baker  as  residuary  legatee,  and  not  to  George  W. 
Baker ;  second,  "  that  Mary  Ann  Baker  have  and  recover  from  James  Baker 
the  sum  of  $853.33  as  her  share  of  the  rent  of  the  Yorkville  farm,  occupied 
by  said  James  Baker  during  the  four  seasons  subsequent  to  said  testator's 
deaCh; "  third,  "that  the  costs  of  this  suit  be  paid  by  the  parties  respectively 
incurring  the  same; "  axid,  fourth,  ''that  upon  a  compliance  of  said  executor, 
James  Baker,  with  the  terms  of  this  judgment,  by  the  payment  of  the  above- 
mentioned  sum  to  said  Mary  Ann  Baker,  said  executor  be  discharged  from  all 
liability  as  such  executor,  and  that  his  sureties  be  released  from  furtiier  lia- 
bility in  said  matter."  To  these  findings  of  fact  and  conclusions  of  law  the 
present  respondents  excepted,  and  appealed  from  the  judgment  to  this  court. 
Upon  the  determination  of  that  appeal  by  this  court,  the  finding  of  the  circuit 
court  as  to  the  ownership  of  the  wool,  and  the  value  of  the  use  of  the  one-third 
interest  of  the  widow  in  the  Yorkville  farm,  and  the  liability  of  the  executor,  as 
such,  to  account  to  the  widow  for  such  value  before  he  could  be  discharged  or 
make  a  final  settlement  of  the  estate  as  executor,  was  in  all  respects  afiirmed, 
except  that  this  court  held  that  the  executor  sliould  pay  interest  on  the  rent 
due  to  the  widow  for  each  separate  year's  rent  from  the  end  of  the  year  to 
the  time  of  payment;  and  that  part  of  the  findings  of  fact  of  the  circuit  court 
which  found  that  no  order  for  a  further  allowance  for  the  support  of  the 
widow  during  the  settlement  of  the  estate  was  made  by  the  county  court  on 
the  thirteenth  day  of  November,  1877,  was  reversed,  and  the  conclusion  of 
law  that  Mary  Ann  Baker  was  entitled  to  an  allowance  in  full,  the  sum  of 
S800,  and  no  more,  was  also  reversed. 

Upon  the  question  as  to  whether  an  order  of  allowance  was  made  to  the 
widow  by  the  county  court  on  the  thirteenth  day  of  November,  1877,  this 
court  held  that  such  an  order  had  been  made  by  said  court.  In  the  opinion 
on  that. appeal  the  present  chief  justice  says:  *<  There  is  no  possible  room 
for  doubt  that  an  order  was  made  and  announced  allowing  the  widow  $50 
per  month  from  the  twenty-third  day  of  March,  1877,  to  the  final  settlement 
of  the  estate."  The  court  then  proceeded  to  determine  that  the  order  subse- 
quently made  by  the  county  court  revoking  and  modifying  this  order  was 
irregular,  and  an  abuse  of  discretion  on  the  part  of  the  county  court.  The 
effect  of  the  decision  of  this  court  on  the  former  appeal,  reversing  the  decis- 
ion of  the  circuit  court  and  remitting  the  cause  with  directions  to  enter  a 
judgment  in  accordance  with  the  opinion,  was  to  direct  the  circuit  court  to 
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enter  an  order  or  judgment  directing  the  county  court  to  vacate  the  order  of 
settlement  made  in  favor  of  the  executor,  so  far  as  such  oi-der  of  settlement 
failed  to  provide  for  the  payment  of  the  four-years'  rent  due  from  the  execu- 
tor to  the  widow  for  )^he  use  of  the  Yorkville  fai-m,  with  interest  upon  the 
amount  found  due  for  the  annual  rent  from  the  end  of  the  year  when  it  be- 
came due  to  the  time  of  payment,  and  so  far  as  such  order  failed  to  direct  the 
executor  to  pay  to  the  widow  $50  per  month  from  the  twenty-third  day  of 
March,  1877,  to  the  date  of  such  settlement.  No  other  matters  involved  in 
said  settlement  and  distribution  of  the  estate  were  reversed  or  changed  by 
the  order  of  this  court.  All  other  matters  seem  to  have  been  properly  ad- 
justed. 

We  think  the  order  made  by  the  circuit  court  on  the  remittitur  from  this 
court  should  have  been  restricted  to  the  matters  in  issue  between  the  widow 
and  the  executor,  and  that  neither  the  order  of  distribution  nor  the  order  of 
settlement  as  to  other  parties  should  be  disturbed.  This  court  on  the  former 
appeal  substantially  instructed  the  circuit  court  to  enter  judgment  directing 
the  county  court  to  vacate  so  much  of  the  order  of  settlement  and  distribu- 
tion as  discharged  the  said  executor  from  his  duties  as  such  executor,  and  as 
adjudged  that  his  accounts  had  been  properly  settled  and  adjusted  as  between 
the. appellant  and  Mary  Ann  Baker,  and  allow  the  claim  of  the  widow  against 
said  executor  for  her  allowance  at  the  rate  of  $50  per  month  from  tlie  twenty- 
third  day  of  March,  1877,  to  the  day  when  the  order  should  be  entered  by 
said  county  court  in  pursuance  of  the  mandate  of  the  circuit  court,  and  also 
her  claim  for  the  rents  and  profits  of  her  third  interest  in  the  Yorkville  farm 
at  the  sum  fixed  therefor  by  the  circuit  court,  with  interest  on  each  year's 
rent  from  the  «nd  of  the  year  in  which  said  rent  accrued  to  the  time  of  its 
allowance  by  the  court,  and  that  upon  the  payment  of  said  sums  by  said  exec- 
utor to  the  said  Mary  Ann  Baker,  said  county  court  enter  an  order  approving 
and  settling  the  accounts  of  said  executor  and  discharging  him  as  said  execu- 
tor. It  may  be  that  the  order  of  the  circuit  court  finding  that  the  executor 
was  indebted  to  the  widow  for  the  rents  of  the  Yorkville  farm  as  such  execu- 
tor, after  he  had  obtained  an  order  of  settlement  ahd  had  his  interest  in  said 
farm  assigned  to  him  as  devisee  under  the  will,  was  unauthorized.  He  might 
well  say  that  his  occupation  of  the  farm  after  the  order  of  distribution  was 
made  was  no  longer  an  occupation  as  executor,  but  as  devisee,  and  therefore 
the  widow's  remedy  for  her  share  of  the  rents  and  profits  would  not  be 
against  him  as  executor.  But  the  executor  has  not  appealed  from  the  decis- 
ion of  the  circuit  court  holding  him  liable  therefor  as  executor,  and  it  is  now 
too  late  for  him  to  object  upon  that  ground. 

Upon  this  appeal  the  learned  counsel  for  the  appellant  has  started  a  new 
question  in  the  case,  and  made  a  very  able  and  critical  argument  to  prove 
that  the  county  court  had  no  authority  to  make  any  allowance  to  the  widow 
in  this  case  at  any  time,  and  it  is  therefore  immaterial  whether  the  court  in 
fact  made  such  an  order  or  not.  If  made,  it  was  simply  void.  The  argument 
is  that  under  the  provisions  of  section  3935  no  allowance  can  be  made  to  a 
widow  in  any  case  when  the  deceased  has  died  testate,  and  by  his  will  disposed 
of  all  his  property,  both  real  and  personal,  unless  the  widow  renounces  all 
rights  under  the  will.  The  first  and  plain  answer  to  this  argument  is  that  the 
question  is  res  adjudicata  in  this  case.  The  county  court,  circuit  court,  and 
this  court  were  called  upon  to  determine  the  question  whether  the  widow  was 
entitled  to  an  allowance  in  this  case  out  of  the  estate  of  the  deceased.  The 
county  court,  circuit  court,  and  this  court  held  that  such  allowance  could  be 
made,  and  sustained  the  order  of  the  county  court  making  such  allowance,  ex- 
cept as  to  the  amount  allowed.  It  is  not  a  question  of  jurisdiction.  It  is  ad- 
mitted that  the  county  court  may  make  allowance  in  a  proper  case,  and  the 
court  upon  application  must  determine  for  itself  whether  it  is  a  proper  case 
for  an  allowance.    It  may  make  a  wrong  decision,  and  such  decision  upon  ap- 
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peal  may  be  reversed  for  error,  but  the  court  clearly  has  the  authority  to  de- 
cide the  question  in  every  case.  The  decision  may  be  erroneous,  but  until  it 
is  reversed  it  must  stand.  The  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties,  and  if  it  makes  a  mistake  as  to  the  right  of  the  party  upon 
the  facts  shown  to  exist,  it  is  mere  error. 

The  fact  that  the  point  now  raised  was  not  argued  on  the  former  appeal  in 
this  court  cannot  affect  the  question.  This  court  has  decided  in  this  case  that 
the  widow  is  entitled  to  her  allowance.  If  the  court  erred,  it  is  unfortunate 
for  the  appellant.  If  his  case  was  not  fully  presented  on  the  former  appeal, 
it  is  his  fault.  We  are  not  aware  tiiat  there  is  now  any  way  to  avoid  the  ef- 
fect of  the  decision  made.  The  only  remedy  we  know  of  for  correcting  the  er- 
rors of  this  court  is  by  application  for  a  rehearing  in  the  same  case.  We  cite 
below  some  of  the  numerous  decisions  in  this  court,  showing  that  the  question 
of  the  right  of  the  widow  to  an  allowance  in  this  case  is  res  adiudicata,  even 
though  the  county  court  had  no  jurisdiction  over  the  subject-matter  of  lier  ap- 
plication for  such  allowance.  This  court  has  substantially  held  on  the  former 
appeal  that  such  court  had  the  power  to  make  such  allowance,  and  that  deter- 
mination is  binding  upon  the  parties  to  the  action,  however  erroneous  it  may 
be.  Genger/ord  v.  Cuahing,  8  Wis,  324;  Reed  v.  Jonea,  15  Wis.  40;  Atkinson 
V.  Richardson,  Id.  594;  Ryan  v.  Martin^  18  Wis.  672;  State  v.  Waupaca 
County  Bank,  20  Wis.  640;  iiup'rs  v.  Railroad  Co.  24  Wis.  93;  Du  Pont  v. 
Davis/^b  Wis.  631 ;  Lathrop  v.  Knapp,  37  Wis.  B07  ;Pringle  v.  J?tf»M,  89  Wis. 
435;  Hutchinson  v.  Ry,  Co.  41  Wis.  541-6;  Mohr  v.  Tulip,  44  Wis.  274;  Wil^ 
cox  V.  Bates,  45  AV^is.  138;  Estate  of  JSchaeffer,  45  Wis.  614;  Carpenter-  v.  Shep- 
ardson,  46  AVis.  557 ;  [S.  C.  1 N.  W.  Rep.  173 ;]  Botoen  v.  Hastings,  47  Wis.  232 ; 
[S.  a  2  N.  W.  Rep.  301 ;]  Fire  Dep*t  v.  Tattle,  50  Wis.  552  ;rS.  C.  7  X.  W.  Kep. 
549;]  Johnson  y.  Ashland  Lumber  Co,  52  Wis.  458;  [S.  C.  9  X.  W.  Rep.  464.  | 

Upon  the  merits  of  the  objection  urged  by  the  learned  counsel  for  the  ap* 
pellant,  that  under  the  provisions  of  the  first  paragraph  of  said  section  3935, 
Rev.  St.  1878,  the  county  court  had  no  authority  to  make  an  allowance  for  the 
widow  out  of  the  estate  of  the  deceased,  we  are  of  opinion  that  It  is  not  well 
taken.  That  part  of  the  section  relied  upon  reads  as  follows:  *'  When  any 
person  shall  die  possessed  of  any  personal  estate,  or  of  any  right  or  interest 
therein,  not  lawfully  disposed  of  by  his  last  will,  the  same  shall  be  applied 
and  distributed  as  follows."  This  declaration  is  followed  by  seven  separate 
paragraphs,  the  first  of  which  gives  to  the  widow  her  apparel  and  ornaments, 
and  the  apparel  and  ornaments  of  the  deceased,  household  furniture  not  ex- 
ceeding 8250  in  value,  and  other  personal  property  not  exceeding $200  in  value; 
the  second  gives  a  reasonable  allowance  to  the  widow  and  children,  or  either, 
constituting  the  family  of  the  deceased  testator  or  intestate,  out  of  the  personal 
estate  or  the  income  of  the  real  estate,  etc.,  for  their  maintenance  during  the 
settlement  of  the  estate,  limiting  the  time  during  which  the  allowance  shall 
l>e  made  until  their  shares  be  assigned  to  them,  or,  in  case  the  estate  be  in- 
solvent, to  one  year  after  granting  letters  testamentary  or  of  administration; 
the  third  provides  that  when  a  person  shall  die  testate,  or  intestate,  leaving 
children  under  seven  years  old  having  no  mother,  or  when  the  mother  shall 
die  before  the  children  arrive  at  the  age  of  seven  years,  and  before  the  estate 
is  settled,  an  allowance  shall  be  made  for  their  support  out  of  the  personal 
estate,  or,  if  that  be  insufficient,  out  of  the  income  of  the  real  estate;  the 
fourth  provides  that  when  the  inventory  of  any  estate  shows  its  value  does 
exceed  8150,  in  addition  to  the  allowance  before  mentioned,  the  county  court 
may  order  the  whole  estate  for  the  use  and  support  of  the  widow  and  minor 
ch\idren,  and  the  children  under  seven  years  of  age;  the  fifth  directs  that 
when  the  personal  estate  of  any  deceased  person  shall  amount  to  more  than 
8150,  in  addition  to  all  previous  allowances  specified,  the  exce^  shall  l>e  ap- 
plied to  the  payment  of  the  debts  ot  the  decetised,  with  expense  of  admmisr- 
tratlon  and  funeral  charges;  the  sixth  reads  as  follows: 
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"  The  residue,  if  any,  of  the  peraonal  estate  of  any  intestate,  and  the  residue 
of  the  personal  estate  of  a  testator,  not  disposed  of  by  his  will,  and  not  re- 
quired for  the  purposes  hereinbefore  mentioned  in  this  section,  shall  be  dis- 
tributed in  the  same  proportions  and  to  the  same  persons  and  for  the  same 
purposes  as  prescribed  for  the  descent  and  disposition  of  real  estate  in  chapter 
102,  except  that  when  the  deceased  shall  leave  a  widow  and  lawful  issue,  the 
widow  shall  be  entitled  to  receive  the  same  share  of  such  residue  as  a  child 
of  such  deceased." 

The  seventh  paragraph  of  said  section  prescribes  what  shall  be  done  with 
such  personal  estate  when  there  shall  be  no  known  heir  or  distributee.  Sec- 
tions 3936,  3937,  and  3938  all  relate  to  the  estates  of  unknown  heirs  or  dia- 
tributees.    Sections  3939  and  3940  read  as  follows  : 

'*'  Sec.  3939.  Before  any  partition  or  division  of  any  estate  among  the  heirs, 
devisees,  or  legatees,  an  allowance  shall  be  made  for  the  necessary  expenses 
for  the  support  of  the  children  of  the  deceased  under  seven  years  of  age  until 
they  attain  that  age;  and  the  county  court  may  order  the  executor  or  admin- 
istrator to  retain  in  his  hands  sufficient  of  the  estate  for  that  purpose,  except 
where  some  provision  shall  have  been  made  by  will  for  their  support. 

"  Sec.  3940.  After  the  payment  of  the  debts,  funeral  charges,  and  expenses 
of  administration,  and  after  deducting  all  the  allowances  provided  for  in  this 
chapter,  or  when  sufficient  effects  shall  be  reserved  in  the  hs^nds  of  the  ex- 
ecutor or  administrator  for  the  above  purposes,  the  county  court  shall,  by  an 
order  or  judgment,  assign  the  residue  of  the  estate,  if  any,  to  such  other  per- 
sons as  are  by  law  entitled  to  the  same.  In  such  order  or  judgment  the 
court  shall  name  the  persons,  and  the  part  to  which  each  shall  be  entitled. 
Such  persons  shall  have  the  right  to  recover  their  respective  shares  from  the 
executor  or  administrator,  or  from  any  person  having  the  same.  Such  order 
or  judgment  may  be  made  on  the  application  of  the  executor  or  administra- 
tor, or  of  any  person  interested  in  the  estate."     ' 

The  sixth  suMi vision  of  said  section  3935,  and  sections  3939  and  3940,  are 
inconsistent  with  the  construction  sought  to  be  placed  upon  the  first  para- 
graph of  said  section  3935  by  the  learned  counsel  for  the  appellant.  If  there 
be  any  inconsistency  or  condict  between  the  first  paragraph  of  the  section 
above  referred  to  and  the  provisions  of  subsequent  paragraphs  and  sections 
thereof  in  the  same  chapter,  then  under  subdivision  15  of  4972,  Rev.  St.  1878, 
*'  the  section  which  is  last  in  numerical  order  shall  prevail,  unless  such  con- 
struction be  inconsistent  with  the  meaning  uf  the  chapter."  By  reading  the  first 
paragraph  of  said  section  3935  in  immediate  connection  with  the  sixth  sub- 
division, it  is  plain  that  the  first  paragraph  must  be  construed  as  though 
there  was  added  to  it  the  following  clause:  '* After  the  payment  of  the  allow- 
ance to  the  widow  and  minor  children,  hereinafter  mentioned,  and  the  expenses 
of  administration,  funeral  charges,  and  debts  of  the  deceased." 

The  paragraph  above  quoted  has  reference  only  to  the  distribution  of  the 
estate  which  is  left  after  the  allowances,  expenses,  and  debts  are  first  paid, 
and  is  not  intended  to  limit  allowances  to  intestate  estates,  or  to  the  estate  of 
a  testator  who  has  not  disposed  of  his  entire  estate  by  will.  It  would  hardly 
be  contended  that  the  expenses  of  administration,  funeral  charges,  and  debtd 
of  the  deceased  must  not  first  be  paid  out  of  the  estate  in  every  case  before 
any  distribution  of  the  residue  could  be  lawfully  made  to  the  heirs,  devisees,  or 
legatees,  or  that  the  fact  that  the  deceased  had  left  a  will  disposing  of  his 
entire  estate  could  prevent  such  payment  of  expenses,  charges,  and  debts. 
The  construction  of  the  clause  contended  for  by  the  learned  counsel  for  the 
appellant  would  as  effectually  prevent  the  payment  of  expenses  of  adminis- 
tration, funeral  charges,  and  debts  in  a  case  where  the  will  of  the  deceased 
disposed  of  h^  entire  estate,  as  it  would  the  setting  apart  and  payment  of  the 
allowances  to  the  widow  and  minor  children.    A  construction  put  upon  this 
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provision  of  the  law  which  would  lead  to  such  radical  injustice,  certainly 
ought  not  to  be  adopted. 

This  provision  of  law  has  been  in  our  statutes  since  the  Revision  of  1849, 
and  possibly  before.  It  was  clearly  borrowed  from  the  laws  of  Massachusetts, 
where  it  was  adopted  certainly  as  early  as  1836.  See  Rev.  St.  of  that  state, 
1836,  c,  64,  §  1.  The  first  paragraph  of  said  section  1  is  as  follows :  '*  When 
any  person  shall  die  possessed  of  any  personal  estate,  or  any  riglit  or  interest 
therein,  not  lawfully  disposed  of  by  his  last  will,  the  same  shall  be  applied 
and  distributed  as  follows."  It  will  be  seen  that  there  are  verbal  differences 
in  the  statute  of  this  state  and  the  statute  of  Massachusetts  above  quoted, 
but  they  are  substantially  the  same.  This  opening  clause  of  chapter  64  of 
the  Massachusetts  law  is  immediately  followed  by  a  subdivision  of  the  same 
section,  making  provision  for  an  allowance  to  the  widow  of  certain  household 
furniture,  necessaries  for  the  use  of  herself  and  family,  the  same  as  our  statute. 
So  far  as  we  have  been  able  to  find  any  decisions  of  that  state  upon  this  question 
of  allowance  to  the  widow  and  her  family,  we  find  that  in  construing  the  l^w 
they  have  not  limited  the  right  of  the  widow  to  an  allowance  in  cases  where 
the  intestate  has  not  disposed  of  his  entire  estate  by  will,  but  that  allowances 
have  been  made  in  all  cases  without  regard  to  the  provisions  of  the  will  of 
the  testator.  Kingsbttry  v.  Wilmarth,  2  Allen,  310;  Wright  v.  Wright,  13 
Allen,  207;  Drew  v.  Gordon,  Id.  120;  Adams  y,  Adams,  10  Mete.  170;  Black- 
ington  v.  Blackington,  110  Mass.  4L6l;Bitsh  v.  Clark,  127  Mass.  Ill;  Brager 
v.  Dean,  ib  Mass.  183;  Slack  v.  Slack,  123  Mass.  443;  Pelter  v.  Wilmarth,  5 
Allen,  144 ;  Williams  v.  Williams,  5  Gray,  24.  In  this  last  case  the  contest 
was  between  the  widow  for  an  allowance  against  a  residuary  legatee,  the 
same  as  the  case  at  bar.  Speaking  of  allowances  to  be  made  to  the  widow,  the 
court  say:  **The  power  is  not  limited  to  intestate  estates;  it  is  given  in  all 
cases,  whether  there  Is  a  will  or  not, — whether  the  widow  waives  the  pro- 
vision in  the  will  or  not,— provided  there  are  personal  assets  from  which  the 
allowance  can  be  made.  The  allowance  for  necessaries  for  the  widow  for  the 
use  of  herself  and  the  family  under  her  care,  and  that  of  sustenance  of  the 
family  of  the  deceased  for  40  days  after  his  death,  are  put  upon  the  same 
ground."  ''  The  construction  of  the  statute  claimed  by  the  appellants  would 
put  it  in  the  power  of  a  testator  to  deprive  his  widow  of  all  benefit  from  the 
beniftcent  provisions  of  the  statute,  simply  by  making  a  residuary  legatee." 
This  case  is  in  all  respects  like  the  case  at  bar,  and  was  decided  under  a  stat- 
ute substantially  like  the  statute  of  this  state,  so  far  as  its  provisions  are  ap- 
plicable to  the  argument  made  by  the  learned  counsel  for  the  appellant.  We 
are  inclined  to  hold,  as  was  held  by  the  supreme  court  of  Massachusetts  in  the 
case  cited,  that  the  testator  cannot  deprive  the  widow  of  her  allowances  under 
the  statute  by  making  a  will  devising  and  bequeathing  all  the  residue  of  his 
estate  to  a  residuary  legatee. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  with 
directions  to  render  judgment  in  accordance  with  the  directions  of  this  court 
in  its  former  opinion,  as  construed  by  this  court  in  this  opinion;  the  costs  of 
this  appeal  to  be  paid  out  of  the  estate. 
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Saylbs  V.  Behis. 
Filed  April  4. 1883- 

1.  A  complaint  containing  apt  allegations  of  an  nnlawfnl  and  forcible  breaking  and  entry  npon  land, 
and  the  taking  down  of  a  fence  Inclosing  the  same,  belonging  to  the  plaintlfl;  and  that  by  reason 
thereof  one  of  the  plaintlfTs  cowJ  strayed  flrom  the  land  and  was  killed,  states  merely  a  csose  of  action 
for  a  trespass  to  realty.  The  allegations  respecting  the  death  of  the  cow  do  not  constitate  a  separate 
canse  of  action,  bat  go  only  to  the  qnestion  of  damages. 

2.  Where  the  Jury  in  an  action  of  trespass  wonld  have  been  Jastifled,  apon  the  evidence,  in  finding  a 
verdict  for  the  plaintiff  which  would  have  entitled  him  to  nominal  damages  and  the  costs  of  the  action. 
It  was  error  to  direct  a  verdict  for  the  defendant. 

3.  A  license  to  draw  wood  across  land  probably  inclodes  a  license  to  take  down  so  mach  of  the 
fence  as  is  necessary  to  perform  such  work,  and  the  Itcensee  will  not  be  liable  for  the  escape  of  cattle 
through  an  opening  so  made  by  him  In  the  fence,  aniess  he  negligently  left  the  same  open  when  not 
engaged  in  drawing  the  wood. 

4.  A  line  fence  between  adjoining  owners  or  occupants  of  land  cannot  lawfully  be  removed  by 
eltker  party  without  the  consent  of  the  other,  except  in  the  cases  provided  for  in  section  1400,  Rev.  St.; 
and  the  qnestion  of  the  ownership  of  the  fence  is  immaterial. 

5.  In  the  absence  of  any  proof  of  the  legal  division  of  a  line  fence  it  will  be  presumed  to  be  the  com. 
mon  property  of  the  adjoining  owners.->[STATZ  Rzp. 

Appeal  from  circuit  court,  Bock  county. 

Wiiians  &  FetJierSj  for  appellant,  Nancy  H,  Sayles.  8dle  d:  Pierce  and 
William  Windsor^  Jr.,  for  respondent,  J.  B.  Bemis. 

Taylor,  J.  The  appellant  brought  her  actibn  to  recover  damages  for  un- 
lawfully, willfully,  and  with  force  of  arms  breaking  and  entering  into  and  upon 
her  premises,  and  then  and  there  taking  down  a  fence  belonging  to  her  and 
inclosing  her  premises;  and  that,  by  reason  of  such  unlawful  entry  of  the  de- 
fendant and  tearing  down  the  fence  of  the  plaintiff,  one  of  the  plaintidTs  cows, 
then  upon  her  premises,  got  out  and  strayed  from  her  premises  and  was 
drowned,  by  reason  of  the  acts  of  said  defendant,  and  claimed  damages  for 
$64,  with  interest  and  costs.  The  defendant  put  in  a  general  denial,  and  an 
allegation  that  the  injury  to  the  cow  was  not  the  result  of  the  act  or  acts  of 
the  defendant,  but  was  owing  to  the  fault  and  negligence  of  the  plaintiff  her- 
self. 

Upon  the  trial  in  the  circuit  court  the  plaintiff  gave  evidence  showing 
that  she  was  in  the  actual  possession  of  a  tract  of  land  inclosed  by  a  fence^ 
and  which  she  had  cultivated  the  season  before  the  accident  happened ;  u^ion 
part  of  it  she  had  raised  a  crop  of  corn,  and  in  the  winter  her  cows  had  been 
turned  into  the  inclosure  among  the  corn-stalks ;  that  the  defendant  occu- 
pied the  land  adjoining  on  the  south  and  west;  that  during  the  winter  and 
in  the  early  part  of  March  the  defendant  had  crossed  this  inclosure  of  the 
plaintiff  with  his  team  for  the  purpose  of  drawing  wood  from  his  adjoining 
land,  and  in  order  to  get  to  the  wood  it  was  necessary  to  pass  through  the 
fence  inclosing  the  plaintiff's  land  on  the  west,  and  that  he  took  down  and 
removed  the  fence  for  that  purpose.  The  testimony  tended  to  prove  tiiat  the 
plaintiff's  cows  strayed  from  her  inclosure  through  the  opening  in  the  fence 
made  by  the  defendant,  and  that  one  of  the  cows  so  straying  from  her  in- 
closure fell  into  a  ditch  upon  the  plaintiff's  land  and  was  killed.  The  evi- 
dence on  the  part  of  the  plaintiff  tended  to  show  that  she  had  no  knowledge 
that  the  defendant  had  made  an  opening  in  the  fence  inclosing  her  land,  or 
that  he  was  crossing  the  same  for  the  purpose  of  hauling  wooti  from  the  de- 
fendant's land  to  his  house,  and  that  the  defendant  had  no  license  or  author- 
ity to  pass  over  her  land  for  any  purpose,  or  to  take  down  the  fence  inclos- 
ing her  premises.  There  was  no  positive  evidence  as  to  the  ownership  of  the 
fence  inclosing  plaintiff's  premises  on  the  west,  where  the  defendant  took  the 
same  down,  nor  was  there  any  definite  evidence  showing  what  caused  the 
death  of  her  cow. 
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On  the  part  of  defendant  there  was  evidence  that  he  had  a  license  from  the 
plaintiff  or  her  husband  to  cross  these  premises  for  the  purpose  of  drawing 
wood,  and  that  he  did  cross  them  for  that  purpose,  and  that  the  plaintifTs 
cows  were  in  the  habit  of  passing  out  of  the  inclosure  upon  his  lands,  and 
that  he  had  no  reason  to  apprehend  that  there  was  any  danger  of  accident  to 
them  in  consequence  of  their  so  doing.  He  also  gave  evidence  tending  to 
show  that  the  fence  on  the  south  side  of  plaintiff's  inclosure  was  out  of  re- 
pair, and  that  the  cows  might  have  escaped  from  the  plaintiffs  inclosure 
through  or  over  such  fence.  After  the  evidence  on  both  sides  was  closed,  the 
learned  circuit  judge  instructed  the  jury  to  Qnd  a  verdict  for  the  defendant,  and 
the  jury  so  found.    The  plaintiff  excepted  to  the  instruction. 

The  counsel  for  the  appellant  insist  that  it  was  error  to  direct  a  verdict  for 
the  defendant.  The  leai*ned  circuit  judge  evidently  treated  the  Miction  as 
brought  for  the  sole  purpose  of  recovering  the  value  of  the  cow,  and  not  as  an 
action  for  trespass  upon  real  estate ;  and,  treating  it  as  such,  he  then  held  that 
as  there  was  no  direct  and  positive  evidence  that  the  plaintiff  was  the  sole 
owner  of  the  fence  which  had  been  taken  down  by  the  defendant,  there  was 
no  evidence  in  the  case  tending  to  show  that  he  was  guilty  of  a  trespass  or 
negligence  in  so  doing.  The  learned  judge  held  that  as  the  plaintiff  had  not 
sliown  affirmatively  that  the  fence  was  owned  by  her,  the  defendant  had,  as 
Hj^inst  her,  tiie  right  to  take  the  same  down  and  leave  it  down. 

We  think  the  leiirned  judge  erred  in  determining  that  the  action  was  not  an 
action  for  trespass  upon  the  plaintiff's  real  estate,  and  also  in  holding  that  in 
the  absence  of  affirmative  proof  showing  t^iat  the  plaintiff  was  the  owner  of 
the  fence  taken  down,  the  defendant  h^  the  right  as  against  her  to  remove 
the  sanie. 

The  complaint  contains  apt  allegations  setting  up  a  cause  of  action  for  un- 
lawfully and  forcibly  breaking  and  entering  upon  her  premises,  and  is,  we 
think,  very  clearly  an  action  of  tresp^iss  to  the  realty;  and  the  allegations  in 
i-elation  to  the  death  of  the  cow  are  inserted  for  the  purpose  of  recovering  the 
consequential  damages  resulting  from  such  trespass.  It  cannot  be  doubted 
that  if  there  had  been  no  allegations  in  the  complaint  other  than  those  alleg- 
ing an  unlawful,  willful,  and  forcible  entry  of  the  plaintiff's  premises,  and  the 
tearing  down  of  the  plaintiff's  fence  thereon,  and  inclosing  the  same,  it  would 
have  stated  a  cause  of  action ;  and  that  upon  the  proof  of  the  allegations  the 
plaintiff  would  have  been  entitled  to  recover  at  least  nominal  damages  and 
costs  of  the  action.  The  other  allegation  in  regard  to  the  death  of  the  cow, 
caused  by  such  unlawful  entry  and  removal  of  the  fence,  went  only  to  the 
question  of  damages.  These  allegations,  as  stated  in  the  complaint,  do  not 
constitute  a  separate  cause  of  action.  The  evidence  on  the  part  of  the  plain- 
tiff was  sutiicient  to  have  justitied  the  jury  in  finding  a  verdict  in  her  favor 
for  the  unlawful  breaking  and  entry  upon  her  land,  and  although  she  would 
have  been  entitled  to  only  nominal  damages,  such  damages  would  have  enti- 
tled her  to  the  costs  of  the  action,  and  it  was  error,  therefore,  to  take  the  case 
from  the  jury  upon  that  part  of  the  plaintiff's  case.  Eaton  v.  Lyman^  SO  Wis. 
41-46. 

This  action  having  been  brought  in  justice  court,  the  plaintiff,  upon  an  ap- 
peal to  the  circuit  court  from  a  judgment  against  her  in  the  justice  court, 
is  entitled  to  recover  costs  if  she  recover  any  damages  in  the  circuit 
court.  Section  2925,  Bev.  St.  1878.  It  was  the  duty  of  the  circuit 
judge  to  have  submitted  to  the  jury  the  question  whether  the  entry  of 
the  defendant  upon  the  plaintiff's  land  with  his  teams  for  the  purpose  of 
drawing  wood  was  lawful.  Upon  that  question  the  evidence  was  conflicting, 
and  it  was  for  the  jury  to  pass  upon  the  question  of  fact.  This  question  of  the 
lawfulness  of  the  entry  of  the  defendant  with  his  teams  to  draw  wood  across 
the  plaintiff 's  land  was  of  vital  importance  upon  the  other  question  viz.,  the 
v.15— 28  (no.  vii) 
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right  of  the  defendant  to  remove  the  fence  inclosing  plain tilTs  land.  If  it 
were  true  that  he  had  the  consent  of  the  plaintiff  or  her  agent  to  draw  wood 
across  her  land,  it  would  by  implication  give  the  defendant  the  rigut  to  re- 
move her  west  fence  for  that  purpose.  If  he  had  the  riglit  to  dniw 
his  wood  across  the  plaintiff's  land  under  a  license  given  by  her  or  her  au- 
thorized agent,  such  license  would  probably  include  a  license  to  take  down 
so  much  of  the  fence  on  her  west  line  as  was  necessary  to  perform  such 
work.  In  such  case  taking  down  the  fence  would  not  be  a  wrongful  <u:t ;  and 
in  such  case,  if  the  defendant  could  be  made  liable  at  all  for  the  vscape  of  the 
plaintiff's  cow  through  the  0[)ening  in  the  fence  made  by  him  for  the  purpoM 
of  drawing  his  wood,  he  could  only  be  held  liable  ou  the  ground  that  be  care- 
lessly and  negligently  left  the  fence  open  when  not  engaged  in  drawing 
such  wood. 

We  are  of  the  opinion  that  the  learned  circuit  judge  was  mistaken  in  hold- 
ing, as  a  question  of  law,  that,  under  the  evidence,  the  defendant  was  guilty 
of  no  wrong  in  Uiking  down  the  fence  in  question.  We  think  the  evidence 
tended  at  least  to  show,  if  it  did  not  in  fact  show,  that  the  fence  which  was 
alleged  to  have  been  taken  down  by  the  defendant  was  a  line  fence  between 
the  lands  in  the  possession  of  the  plaintiff  and  those  in  possession  of  the  defend- 
ant; and,  being  such  line  fence,  the  right  to  tear  it  down  does  not  depend  upon 
its  ownership.  Even  though  tlie  fence  had  been  divided  as  a  line  fence,  and 
that  part  of  it  which  was  torn  dowii  by  the  defendant  had  been  set  apart  to 
him  as  his  fence,  still  he  would  have  no  right  to  remove  or  open  such  fence  as 
against  the  plaintiff.  See  sections  1391, 1396, 14(X).  Under  the  law  of  thisstate 
a  line  fence  between  adjoining  owners  or  occupants  cannot  be  lawfully  removed 
by  either  party  without  the  consent  of  the  other,  except  in  the  cases  provided 
for  i  n  section  1400  abo  v  e  cited.  In  the  absence  of  any  proof  of  a  legal  d  i  vision  of 
a  line  fence,  the  presumption  as  to  ownership  is  tbait  it  is  the  common  property 
of  the  adjoining  owners.  Tyler,  Law  of  Boundaries,  Fences,  etc.,  352;  (Jorbitt 
V.  Porter,  8  Barn.  &  C.  257;  PiUner  v.  SJUnnick,  41  Wis.  676-633;  Ayletworih 
y. Harrington^  17  Mich.  417.  If  it  be  urged  that  because  the  parties  are  pre- 
sumed to  be  tenants  in  common  of  the  line  fence  in  tlie  absence  of  any  proof 
in  regard  to  its  ownersliip,  no  action  of  trespass  can  lie  maintained  by  the  one 
owner  against  the  other  for  taking  down  a  part  thereof,  it  can  be  answered  in 
this  case  that  the  plaintiff  does  not,  in  her  complaint,  allege  that  such  aet  was 
a  trespass,  and  seek  to  recover  on  that  ground ;  hut  she  alleges  that  becsiuse 
the  defendant  did  remove  the  fence  her  cow  escaped  from  her  inclosure  into 
defendant's  land,  and  was  there  killed.  The  question  is  not  whether,  under 
the  evidence,  the  removal  of  the  fence  was  a  trespass  as  against  the  plaintiff, 
but  whether  as  to  her  it  was  unlawful  or  wrongful ;  and  if  it  was,  and  diimage 
ensued  on  account  of  such  wrongful  act,  then  the  defendant  is  liable.  Ihul 
the  fence  been  divided,  and  the  defendant  had  owned  the  fence  at  the  pLioe 
where  he  tore  the  same  down,  the  fence  being  a  line  fence,  he  would  have  no 
right  to  tear  it  down  or  open  it  without  giving  notice  to  the  plaintiff,  and  then 
only  in  the  cases  mentioned  in  said  section  1400,  Rev.  St.  1878.  The  fact  tliafc 
the  fence  is  a  line  fence  makes  it  unlawful  for  either  of  the  adjoining  ownens 
as  against  the  other,  to  remove  or  tear  it  down,  and  the  question  of  owner- 
ship is  immaterial. 

We  express  no  opinion  on  the  question  of  the  sufficiency  of  the  evidence  in- 
troduced on  the  part  of  the  plaintiff  to  justify  a  verdict  in  her  favor  for  the 
value  of  the  cow,  had  the  jury,  upon  proper  instructions,  found  that  the  de> 
fendant  bad  unlawfully  torn  down  the  line  fence,  and  that  the  cow  bail  in 
fact  strayed  through  such  opening  in  the  fence  upon  the  defendant's  land  and 
there  died.  That  question  was  not  considered  by  the  court  below,  and  we 
do  not  feel  called  upon  to  pass  upon  it  on  this  appeal. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Wilcox  v,  Hamming. 
Filed  April  4, 1883. 

1.  A  city  charter  and  ordinances  may,  as  an  exercise  of  police  fiowert  prorlde  for  tTie  taking;  np  and 
Impouiidine  of  iinl.nals  foarid  running  at  large  in^tbe  poblic  streets,  and  for  selling  them  to  pay  the 
expenses  of  ini  pounding,  etc.,  without  jadlclal  inquiry  or  determination ;  and  sach  provisions  will  not 
be  unconstitutional  as  authorizine  ilie  forfeitare,  condemnation,  or  confiscation  of  property  without 
doe  process  oflaw  or  without  compensation. 

ti.  But  such  cbiirier  or  ordinances  cannot  make  a  penalty  lmpo«ed  upon  the  owner  for  permitting 
the  nnimals  to  run  at  large  a  charge  upon  them  when  impounded,  or  provide  that  such  penalty  shall 
be  paid  from  the  proceeds  of  tlieir  sale. 

3.  Animals,  which  are  by  law  exempt  ^rom  seizure  or  sale  on  execution,  etc.,  may  be  taken  up,  im- 
pounded, and  sold  under  such  ordinances. 

4.  A  shed  used  with  the  bailding  of  the  pound  and  as  an  entrance  thereto,  though  upon  another 
lot,  la  a  part  of  the  pound,  within  the  meaning  of  an  ordinance  requiring  animuls  to  be  kept  in  the 
pound. 

5.  The  ponnd-master,  who  is  appointed  fVom  time  to  time  by  the  common  council,  does  not  hold 
an  '*  office  or  place  of  trust,"  within  the  meaning  of  a  city  charter  which  provided  that  **  every  person 
cbocen  or  appointed  to  any  office  or  place  of  trust  *  •  •  shall  take  and  subscribe  an  oath,"  etc. 
{State  Rkp.  • 

Appeal  from  circuit  court,  Bock  county. 

John  NicholSj  for  appellant,  Charles  T.  Wilcox.  E.  M,  Hyzer,  for  respond- 
ent, James  Hemming. 

Orton,  J.  This  is  an  action  of  replevin,  without  claim  of  delivery,  for  three 
horses,  the  property  of  plaintiff,  taken  and  detained  by  the  defendant.  The 
defendant  justifies  such  taking  and  detention  by  virtue  of  his  being  master 
or  keeper  of  the  public  pound  of  the  city  of  Janesville,  and  having  authority 
and  right  under  the  charter  and  ordinances  of  said  city  to  receive  and  detain 
said  horses  in  such  pound,  and  to  sell  the  same  on  account  of  their  having 
been  permitted  by  the  plaintiff  as  such  owner  to  run  or  be  at  large  in  one  of 
the  streets  of  said  city  in  violation  of  ^uch  ordinances.  Some  questions  are 
raised  on  the  evidence  and  charge  of  the  court  to  tlie  jury,  which  will  be  first 
disposed  of  before  the  consideration  of  the  important  and  principal  question 
in  the  case,  viz.,  the  constitutionality  of  the  ordinance  in  question  by  which 
the  defendant  claims  justification  for  the  taking  and  detention  of  the  prop- 
erty. 

1.  It ig  claimed  that  the  horses  were  the  exempt  property  of  the  plaintiff,  and 
could  not,  therefore,  be  t^ken  and  sold  under  such  ordinance.  The  statute  of 
exemption  is  not  broad  enough  in  terms  to  embrace  such  a  proceeding.  The 
exemption  is  only  from  '<  seizure  and  sale  on  execution,  or  provisional  or  final 
process  issued  from  any  court,  or  any  proceedings  in  aid  thereof."  Section 
2982,  Rev.  St.  We  are  referred  to  the  case  of  Smith  v.  Omans,  17  Wis.  895. 
as  authority  upon  this  question.  In  that  case  it  is  held  only  that  property 
may  be  exempt  from  seizure  and  sale  on  execution  upon  a  judgment  in  an 
action  of  tort.  It  is  not  necessary  to  decide  whether  this  or  any  other  prop- 
erty of  the  plaintiff  might  be  exempt  if  taken  upon  execution  on  a  judgment 
for  the  fine  imposed  by  the  ordinance  for  its  violation,  because  the  seizure  and 
sale  are  made  as  the  necessary  proceeding  and  consequence  of  restraining  the 
horses  from  so  running  at  large  in  tlie  street,  and  not  for  the  mere  purpose  of 
the  collection  of  such  fine.  Tlie  power  granted  by  the  legislature  to  this  city 
in  its  charter,  by  ordinance  "  to  rej*tniin  the  running  at  large  of  cattle,  horses, 
etc.,  and  cause  such  as  may  be  found  running  at  large  to  be  impounded  and 
sold,"  is  a  police  power  necessary  to  the  due  protection  of  the  public  at  lai-ge 
in  the  use  and  enjoyment  of  the  public  streets,  to  which  the  private  rights  of 
property,  and  the  ordinary  exemption  thereof  from  seizure  and  sale  on  execu- 
tions or  judgments  in  actions  on  contract  or  other  incurred  liability,  must  of 
necessity  be  subordinate.    The  injury  to  the  public  is  as  great  by  the  runninq; 
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at  large  of  horses  or  cattle  exempt  from  execution,  as  of  those  not  exem])t. 
and  no  such  exception  could  be  made  without  destroying  one  of  the  safeguards 
of  the  public,  or  suspending  the  exercise  of  this  police  power  in  some  cases 
where  the  public  necessity  most  require  such  safeguard  and  the  exerci{*e  <>f 
such  a  power.  Aside  from  the  fine  of  one  dollar  prescribed  by  the  ordinance 
for  its  violation,  the  proceeding  is  exclusively  in  rem,  and  the  property  so 
claimed  as  exempt  consists  of  the  horses  so  running  at  large  in  one  of  "ttie 
public  streets  to  the  great  danger  and  Inconvenience  of  the  traveling  public, 
and  they  can  only  be  exempt  when  they  do  not  so  encroach  upon  the  pnhYir, 
use  of  the  streets.  (1)  They  must  necessarily  be  restrained;  (2)  they  must 
be  furnished  with  food  and  care  while  so  restrained ;  (3)  they  must  some- 
time at  an  early  day  be  sold,  if  not  taken  away  by  the  owner,  to  compensate 
for  such  expense,  before  such  expense  exceeds  their  value.  These  three  thincrs 
are  necessary  to  be  done  to  protect  the  public.  Their  exemption  under  tlie 
statute  would  avoid  these,  and  at  the  same  time  allow  them  to  occupy,  by 
running  at  large,  the  streets  of  the  city  indefinitely  as  to  time,  and  immeasur- 
ably as  to  the  public  injury. 

2.  It  is  claimed  that  the  horses  were  not  kept  in  the  pound  established  Uy 
the  common  council,  but  in  a  shetP adjoining  the  same,  on  another  lot.  This 
shed  was  used  with  the  building  of  the  pound  and  as  an  entrance  to  it,  and 
was  a  necessary  part  of  it.    This  is  too  technical  to  have  force. 

3.  It  is  insisted  that  the  horses  were  not  at  large  with  the  permission  of 
the  owner.  Without  specially  noticing  the  evidence  on  this  point,  suffice  it  lo 
say  that  there  was  evidence  to  show  that  they  were  so  at  large  with  liis 
knowledge  and  pennission,  and  the  instructions  to  the  jury  upon  this  quest  iuu 
were,  on  the  whole,  not  improper.  What  the  learned  judge  said  in  liis  genenil 
charge,  as  to  a  failure  to  exercise  a  reasonable  care  under  the  circunislanres, 
being  evidence  of  such  permission,  may  have  been  technically  too  broad,  aii'l 
was  certainly  not  necessary,  for  there  was  much  more  evidence  of  such  pen- 
mission  than  such  mere  want  of  care.     The  instruction  did  no  harm. 

4.  It  is  claimed  tliat  the  defendant  had  not  duly  qualified  as  such  keeper  of 
the  public  pound  by  taking  the  requisite  oath  and  filing  a  bond.  Section  1. 
ch.  3, of  the  charter,  (chapter  474,  Laws  1866,)  provides  that  "every  pennon 
chosen  or  appointed  to  any  offlr^e  or  place  o/^n«^  under  this  act  shall  take  and 
subscribe  an  oath,"  etc.  Subdivision  16  of  section  4  of  chapter  4  authorizes 
the  common  council  **  to  establish  and  regulate  public  pounds,  and  to  appoint 
masters  thereof  from  time  to  time."  The  master  of  the  pound  is  not  one  of 
those  who  are  denominated  officers  in  the  charter,  and  from  the  usual  duties 
and  tenure  of  such  a  subordinate  position  it  would  be  improper  to  call  him  an 
officer  of  the  city.  Does  he  fill  a  place  oftnisU  in  the  legal  signification  of  the 
term  ?  These  words,  wlien  used  in  a  statute,  have  the  same  meaning.  An 
office  is  a  place  of  trust,  and  a  place  of  trust,  when  so  mentioned,  is  an  offit^t. 
The  King  v.  Burrell,  5  Mad.  431.  In  the  old  constitution  of  New  York,  requir- 
ing officers  to  take  an  oath,  it  is  provided  that  no  other  oath,  declai-ation,  or 
test  shall  be  required  as  a  qualification  for  any  office  or  pitblie  tmsV* 

In  the  Matter  of  the  Oatlis,  20  Johns.  493,  it  is  held  that  the  legal  meaning 
of  the  word  "office"  is  "an  employment  on  behalf  of  the  government  in  any 
station  or  public  trtbst,  not  merely  transient,  occasionaly  or  incidental.** 

In  the  Matter  of  J.  L.  horsey,  7  Porter,  371,  an  office  is  called  "  a  charge  or 
triist,  conferred  by  public  authority,"  and  it  is  held  that  an  attorney  at  law  is 
not  an  officer  required  to  take  a  certain  oath  as  such.  This  ofilcer  is  calleil 
master  of  the  pound  or  pound-master  in  the  charter,  and  such  masters  of  pount Is 
may  be  appointed  "from  time  to  time."  The  duties  of  such  an  officer  aiv 
infrequent,  **  occasional,  transient,  and  incidental,"  as  they  may  be  required 
when  some  animal  found  at  large  in  the  street  is  brought  to  the  pound.  For 
each  impounding  there  may  be  a  new  master  appointed  to  take  charge  of  the 
pound,  and  care  of  the  animal  or  animals  so  impounded.    His  ofilce  can  scarct^ly 
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\)Q  said  to  have  a  tenure,  if  it  is  an  office,  so  uncertain  and  precarious  is  the 
right  by  which  it  is  held.  He  is  a  mere  keeper,  for  the  time  being,  of  the 
fjound  when  his  services  are  required,  and  no  longer.  If  he  is  required  to 
take  the  constitutional  oatli  as  an  officer  of  the  city,  we  can  scarcely  con- 
ceive of  a  subordinate  employe  of  the  city  government  who  would  not  be  so 
required, — such  as  the  occasional  keeper  of  the  peat-house,  or  one  wlio  lights 
and  extinguishes  the  street  lamps,  or  one  who  takes  care  of  the  city  hall. 
We  cannot  think  that  the  pound-master  is  one  elected  or  appointed  to  an  olYu-e 
or  place  of  trust,  under  this  charter,  who  is  therein  required  to  take  the  con- 
stitutional and  official  oath.  .  The  giving  of  a  bond  is  certainly  not  re([nired 
to  qualify  any  master  of  the  pound  to  enter  upon  the  discharge  of  his  duties. 

5.  The  main  and  important  objection  to  the  justitication  of  the  ilefenUaut 
under  pretended  legal  authority,  is  that  the  ordinance  under  which  lie  re- 
ceived, held,  and  sold  the  horses  of  the  plaintiff  Is  unconstitutional,  as  author- 
izing the  forfeiture,  condemnation,  or  contlscation  of  property  without  due 
process  of  law,  and  without  compensation,  etc.  It  is  contended  that  belore 
the  property  is  sold  there  should  be  provision  for  an  adjudication  in  court  of 
the  facts  which  would  make  such  property  liable  to  be  thus  taken  and  sold. 
What  disposition  is  to  be  made  by  the  terms  of  the  ordinance  of  tlie  proceeds 
of  such  sale  is  unimportant  in  determining  the  constitutionality  of  those  pro- 
visions which  authorize  the  restraint  and  sale  of  such  property.  The  mis- 
chief complained  of  ends  with  the  sale,  for  the  property  of  the  owner  in  such 
animals  is  thereby  taken  away,  and  it  would  not  cure  the  mischief  and  scarcely 
mitigate  the  wrong  to  offer  the  owner  the  remnant  of  the  proceeds  of  the 
sale  after  deducting  the  expenses  of  k^ping  and  sale,  and  the  fine  incurred, 
or  even  the  proceeds  without  any  such  deduction.  The  provision  of  tlie  char- 
ter of  the  city  above  cited  fully  authorizeo  the  receiving,  keeping,  and  sale  of 
such  animals  running  at  large  in  the  public  streets,  and  the  passing  of  an  or- 
iliuance  to  carry  such  provision  into  execution,  so  that  the  act  of  the  legisla- 
ture is  amenable  to  this  objection  of  unconstitutionality,  as  well  as  the  ordi- 
nance itself.  The  provisions  of  the  charter  above  referred  to  are  that  such 
animals  may  be  "impounded  and  sold  to  discharge  the  penalty  for  the  viola- 
tion of  the  ordinance,  and  the  expenses  of  impounding  and  sale."  Here  is 
found  the  authority  for  prescribing  &fine  for  such  offense,  sis  well  as  tiie  im- 
pounding and  sale.  The  right  of  such  legislation  can  be  found  and  jusiitied 
only  by  that  police  power  of  the  state  to  provide  summary  and  suitable  meth- 
ods and  proceedings  to  protect  the  public  health,  peace,  and  tranquillity,  and 
the  use  of  the  highways  of  travel,  which  transcends  private  rigiits  and  the 
constitutional  provisions  for  their  protection. 

This  power  is  well  stated  by  that  great  lawyer.  Chief  Justice  SiiAw,  in  Com. 
V.  Algety  7  Cush.  85.  Such  ])ovvers  have  been  conferred  upon  municipal  boilies 
by  legislation,  time  out  of  mind,  both  in  this  country  and  in  j!lngland,  and  it  is 
too  late  to  question  them.  In  respect  to  animals  ruiming  at  large  in  the  public 
highways,  various  ordinances  have  undergone  judicial  investigation  in  many 
<!Ourts,  and  perhaps  in  some  cases  the  power  toautiiorize  the  forfeiture  of  the 
animals  themselves  without  judicial  inquiry  may  have  been  questioned.  In 
the  very  nature  of  things,  and  in  common  reiison,  if  a  judicial  deteiini nation 
must  be  had  upon  proper  notice  to  the  owner  before  such  animals  can  bo 
taken  up  and  restrained  when  so  running  at  large  in  a  public  street  of  a  city, 
the  city  and  the  public  at  large  must  wait  and  suffer  great  injuiy,  and  the 
street  remain  useless  or  unsafe  for  a  considerable  time  without  relief,  or  until 
the  animals  themselves  shall  leave  the  street,  and  thus  pass  beyond  the  power 
of  being  seized,  6t  such  animals  must  be  kept  in  the  public  pound  until  their 
value  would  be  less  than  the  expense  of  their  keeping.  It  follows,  if  such 
.'idjudicatiou  be  necessary,  such  a  remedy  is  useless  or  ineffectual,  and  the 
objection  goes  to  the  very  foundation  of  the  power  to  prescribe  any  ade  juatt- 
remedy  in  such  a  case. 
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The  general  power  is  upheld  by  all  elementary  authorities.  Judge  Gooley, 
in  his  admirable  work  on  Constitutional  Limitations,  says:  '*So  beasts  may 
be  prohibited  from  running  at  large  under  the  penalty  of  being  seized  and 
sold.'*  Cooley,  Const.  Lim.  588.  Judge  Dillon,  in  his  work  on  MuniciiNd 
Corporations,  fully  upholds  such  a  power  without  judicial  inquiry  if  proper 
notice  be  given,  and  holds  that  the  legislature  may  confer  upon  the  munici- 
pality the  power  to  ordain  a  forfeiture  of  the  property,  but  that  such  a  power 
must  be  expressly  given.    Section  345. 

Before  considering  cases  elsewhere,  where  this  particular  power  has  been 
called  in  question,  it  is  necessary  to  notice  cases  in  this  court  in  which  the 
leiirned  counsel  of  the  appellant  contends  it  has  been  held  unconstitutional. 

The  case  of  Pettit  v.  May,  34  Wis.  QQ^,  was  a  case  of  damage  fect^atit^  and 
the  intimation  of  tlie  necessity  of  a  judicial  inquiry  must  be  confined  to  such 
a  case.  There  is  tlie  invasion  of  a  private  right  only  in  such  a  case,  and  the 
remedy  may  well  be  within  the  constitutional  inhibition.  It  is  said  by  Chief 
Justice  Dixon  in  that  case  that  '^according  to  the  decision  of  the  court  of  itp- 
peals  in  Rocktoell  v.  bearing,  35  N.  Y.  302,  it  [the  ordinance]  would  hare 
been  invalid." 

In  Miles  v.  Chamberlain,  17  Wis.  446,  the  by-law  of  the  town  authorized 
the  seizure  and  sale  of  animals  running  at  large  in  the  highway,  but  the  stat- 
ute then  in  force  (section  3,  c.  15,  Rev.  St.  1858)  only  authorized  the  town  to 
pass  by-laws  fixing  a  penalty  for  such  an  encroachment  upon  the  highway, 
which  excluded  the  power  to  declare  a  forfeiture  of  the  property  by  seizure,  im- 
pounding, and  sale.  It  is  said,  in  the  opi  n  ion  of  Mr.  Justice  Paine  in  that  ca^se, 
that  "it  is  therefore  not  necessary  to  determine  whether  the  power  could  be 
conferred  on  the  town  to  pass  a  by-law  like  the  one  in  question,  by  which  Uie 
title  of  the  owners  of  animals  may  be  divested  without  any  judicial  proceed- 
ing against  them  whatever.  The  question  whether  tlie  power  could  be  con- 
stitutionally conferred  upon  a  city  to  pass  an  ordinance  for  impounding  ani- 
mals and  selling  them  to  pay  charges  and  expenses,  upon  notice  published  or 
posted  without  any  judicial  determination  of  the  right — the  real  questit^n  in 
this  case— has  never  been  determined  by  this  court.  We  shall,  therefore, 
have  to  look  elsewhere  for  cases  in  which  this  question  was  involved." 

In  Rockwell  v.  Nearing,  supra,  the  impounding  and  sale  were  authorized 
either  when  the  animal  may  be  in  any  public  highway  opposite  the  land  of 
the  person  who  *^  takes  it  up,"  or  when  it  may  be  tresp;issing  upon  his  lands. 
It  was  proved  in  the  case  that  the  animal  was  taken  up  while  it  was  in  the 
door-yard  of  such  person,  and  not  on  the  higliway,  so  tliat  the  case  was 
within  the  last  clause  of  the  act.  It  is  said  in  oiie  of  the  opinions,  *Uhe 
question  whether  the  act  is  valid,  so  far  as  it  relates  to  the  siezui-e  and  s;ile 
of  animals  running  at  large  in  a  public  hightoay,  is  not  involved  in  the 
present  appeal,"  and  it  is  clear  from  the  whole  case  that  only  that  part  of  the 
act  was  deemed  or  held  invalid  which  allowed  such  a  seizure  and  sale  of  the 
animal  trespassing  upon  the  land  of  another  without  an  adjudication.  In 
another  opinion  in  the  same  case,  concurring  in  the  first  one,  and  in  the 
judgment,  the  constitutionality  of  the  first  clause  of  the  act  authorizing  the 
seizure  and  sale  of  an  animal  running  at  large  in  the  highway  without  any 
adjudication  whatever,  Wiis  ably  discussed,  and  the  proceedings  justified  as  a 
proper  exercise  of  the  police  power  for  the  protection  of  the  public  interest. 
and  the  act  so  far  held  constitutional. 

In  Campbell  v.  Evans,  45  N.  Y.  356,  the  same  act,  amended  so  as  to  require 
certain  judicial  proceedings,  was  held  valid;  and  Cook  v.  Gregg,  46  N.  Y.  4:Jt>. 
is  to  the  same  effect. 

In  Com.  V.  Alger,  supra,  ih^  law  made  it  an  offense  to  build  any  construc- 
tions whatever  in  the  Boston  harbor,  beyond  a  certain  line  in  tide- water,  and 
provided  for  the  destruction  and  abatement  of  such  erections  as  nuisances.    In 
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that  cjise  the  construction  was  a  large  wharf,  120  by  45  feet  In  dimensions. 
The  law  was  attacked  for  unconstitutionality  because  it  provided  for  tli©  utter 
destruction  of  the  property  without  a  trial.  Chief  Justice  Shaw  says,  in  his 
opinion:  '*  We  think  it  a  settled  principle,  growing  out  of  the  nature  of  well- 
ordered  society,  that  every  holder  of  properly,  however  absolute  and  unqual- 
ified may  be  his  title,  holds  it  under  the  implied  liability  that  his  use  of  it  may  be 
so  n^ilated  that  it  shall  not  be  injurious  to  the  equal  enjoyment  of  others  hav- 
ing an  equal  right  to  the  enjoyment  of  their  property,  or  injurioys  to  the 
rUfhU  of  the  mmmuiUty ; "  and  that  such  rights  of  property  "  are  subject  to  such 
resisonable  restraints  and  regulations  established  by  law  as  the  legislature, 
under  the  governing  and  controlling  power  vested  in  them  by  the  constitution, 
may  think  necessary  and  expedient." 

In  iioberts  v.  Of/le,  30  III.  459,  under  a  charter  giving  the  town  or  village 
anthority  to  make  ordinances  to  declare  what  should  be  nuisances,  and  to  pro- 
vide for  their  abatement,  an  ordinance  was  passed  prohibiting  swine  from  run- 
ning at  large  within  the  corporation  limits,  and  authorizing  a  constable  to 
take  up  and  safely  keep,  and  on  notice  to  sell,  any  such  swine,  for  the  payment 
of  50  cents  per  head,  and  the  constable  charges  and  expenses.  The  ordinance 
was  held  valid,  although  it  did  not  provide  for  any  adjudication. 

In  Clark  v.  Lewiit/Sb  III.  417,  the  ordinance  was  similar  to  the  one  in 
qiipstton  here,  excepting  that  the  animals  impounded  were  not  sold  to  pay  any 
fine  imposed,  and  the  liorse  was  sold  to  pay  charges  only.  The  validity  of  the 
ordinance  was  conceded,  but  it  was  held  that  the  sale  was  invalid  because  its 
provisions  were  not  strictly  complied  with. 

in  Ca$e  v.  Hall,  21  111.  (>32,  the  animal  wtis  impounded  and  sold  under 
a  by-kiw  of  a  town,  of  similar  provisions,  and  it  was  held  constitutional.  In 
Friday  v.  Floyd,  63  III.  50,  a  similar  ordinance  was  sustained. 

In  Kennedy  v.  S&fjoden,  1  McMull.  (S.  C.)  323,  the  ordinance,  with  very  sim- 
ilar provisions  and  authorizing  the  impounded  animals  to  be  sold  for  the  fne 
as  well  as  the  charges,  was  held  valid  upon  a  very  full  examination  of  the 
authorities,  and  in  a  very  elaborate  opinion. 

In  Cnaby  v.  Warren,  1  liich.  (S.  C.)  Law,  385,  this  decision  is  followed  and 
reaffirmed,  but  there  was  a  dissenting  opinion  as  to  the  constitutionality  of 
the  sale  to  pay  Iheflne  as  snuih  without  an  adjudication  of  the  offense. 

in  Shaw  v.  Kennedy,  Term  Rep.  (X.  G.)  591.  the  decision  of  a  majority  of 
the  court  was  the  other  way,  but  by  an  elaborate  opinion  of  Chief  Justice 
Taylor  the  power  is  upheld. 

In  Heliin  v.  Noe,  3  Ired.  495,  and  Whitfield  v.  Longest,  6  Ired.  268,  long 
afterwards,  ordinances  more  stringent  in  their  provisions  than  the  one  under 
consideration  were  sustained  as  constitutional. 

In  Spitler  V.  Young,  63  Mo.  42,  a  similar  ordinance  was  sustained,  both  as 
to  the  charges  and  expenses  of  impounding,  keeping,  selling,  etc.,  and  thefitie, 
without  any  previous  adjudication,  and  the  court  uses  the  following  apt  lan- 
guage :  "  No  doubt  is  entertained  but  that  the  legislature,  as  a  sanitary  or 
police  regulation,  may  confer  upon  towns  power  to  adopt  such  measures  as 
the  one  resorted  to." 

In  Gilchrist  v.  Schundling,  12  Kan.  263,  an  ordinance  of  the  city  of  Em- 
poria, of  similar  provisions  except  as  to  the  fine,  was  sustained  after  a  very 
full  examination  of  the  authorities  by  counsel  and  the  court. 

In  White  v.  Tallman,  2  Dutcher,  67,  it  is  held  that  such  an  ordinance,  with- 
out authority  of  law  to  sustain  it,  is  void,  and  the  establishment  of  pounds, 
and  their  regulation  hy  law,  are  very  fully  examined  historically,  as  well 
as  by  judicial  decisions,  as  a  summary  and  necessary  remedy  for  the  protec- 
tion of  highways. 

In  Vanden  v.  Mount,  78  Ky.  86,  it  is  held  that  the  authority  to  pass  such 
ordinance  must  be  conferred  by  law,  and  Cotter  v.  Doty^  5  Ohio,  393,  is  to  the 
same  effect. 
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In  McKee  v.  McKee,  8  B.  Mod.  433,  such  an  ordinance  was  sustained  un- 
der very  general  legislative  authority.  The  leading  case  often  referred  to,  to 
su3t:iin  such  legislation  and  municipal  regulations  under  it,  even  to  the  extent 
of  full  forfeiture  of  the  property,  is  that  of  Hart  v.  Mayovy  9  Wend.  571,  in 
which  they  are  fully  sustained  ais  the  exercise  of  a  necessary  power  in  a  sum- 
mary manner  to  abate  nuisances. 

There  are  many  other  cases  which  might  be  cited  to  sustain  this  power  given 
in  the  charter  to  the  common  council  to  make  ordinances  to  restrain  animals 
trum  running  at  large  in  the  public  streets,  and  to  impound  and  sell  them  to 
pay  the  expenses,  etc.  8o  far  the  ordinance  itself  has  not  been  examined.  There 
are  some  decisions,  it  must  be  aduiitted,  which  hold  that  such  legislation,  as 
well  as  ordinances  under  it,  are  void  as  being  in  contlict  with  the  constitu- 
tional provisions  for  the  protection  of  property;  but  it  is  observable  that  in 
such  cases  this  police  power,  the  exercise  of  which  in  a  summary  manner  is 
absolutely  necessary  for  the  protection  of  the  public  in  the  use  of  its  highways, 
is  scarcely  alluded  to.  Theqnestion  is  of  great  imfwrtance,  and  one  not  with- 
out ditri(nilty.  To  seize  and  sell,  upon  necessarily  short  notice,  animals  of  great 
value,  because  permitted  by  the  owner  to  run  at  large  in  the  street,  without 
an  adjudication  of  the  offense  in  the  courts,  appears  to  be  a  harsh  remedy. 
But  how  this  summary  mode  of  proceeding  can  be  avoided,  without  surren- 
dering the  whole  police  power  to  protect  the  |)ublic  highways  from  such  an 
encroachment,  which  destroys  their  use  by  the  puldic  for  the  time  being,  we 
fail  to  perceive.  The  owner  will  not  restrain  his  own  aniaials  from  running 
upon  tne  streets.  The  city  authorities  must  do  so,  and  at  once.  Then  sucli 
animals  must  be  fed  and  cared  for  and  kept  until  t lie  owner  shall  pay  the  ex- 
penses and  take  them  away.  If  he  fails  or  refuses  to  do  so,  th«y  must  be  sold. 
But  we  have  already  taken  this  view  of  the  case,  and  will  proceed  no  further 
with  the  argument  in  this  opinion,  ahc.ily  too  ioiii^. 

The  first  section  of  the  ordinance  proliibits  cattle,  horses,  etc.,  from  running 
or  being  at  large  in  any  street,  highway,  etc.  The  second  section  provi.le-i  w 
forfeiture  and  tine  of  one  dollar  against  the  owner  of  tlie  animal.  The  th  rd 
authorizes  any  person  so  finding  animals  running  at  large  to  drive  them  lo 
the  pound,  and  allows  25  cents  for  such  service  for  each  animal.  Tht*  in  irth 
makes  it  the  duty  of  the  pound-mjister  to  receive  them,  to  pa\'  such  25  rmts 
to  the  person  driving  them,  and  to  provide  suitable  sustenan  e  for  the  .ni- 
mals  in  the  pound,  and  allow  the  pound-master  his  costs  and  charges,  and  50 
per  cent,  additional  to  the  costs.  The  fifth  autliorizes  the  owner  to  take  tuem 
away  on  payment  of  the  fine  and  charges.  The  sixth  provides  for  a  nocce  of 
two  days,  to  be  once  published  in  a  daily  or  weekly  newspaper,  and  postel  at 
three  public  places  in  the  city,  of  the  sale  to  be  mjule  after  six  days  from  the 
impounding,  at  public  vendue  at  the  pound,  provided  they  are  not  rel&ised  by 
the  owner  taking  them  away,  "or  [they  are]  talven  thereout  by  proceedmt^ at 
law."  For  want  of  bidders  the  sale  may  be  adjourned  by  proclamation  ai  the 
time,  or,  if  they  will  not  sell  for  sutticient  to  pay  the  charges  and  expenses,  it 
may  be  again  adjourned.  The  seventh  section  provides  for  the  dis[)osition  of 
the  proceeds  of  sale  as  follows:  The  pound-keeper  deducts  therefrom  his 
charges  of  subsistence,  money  paid  for  driving,  expenses  of  sale,  and  **oua- 
half  of  the  penalty"  and  the  balance  thereof  shall  be  paid  to  the  treasjirer  of 
the  city.  These  are  all  of  the  provisions  which  need  be  noticed  as  being  ma- 
terial to  the  main  question.  These  regulations  would  seem  to  l)e  reasonaide 
and  proper  to  effect  the  object  sought,  and  are  really  necessary  to  protect  the 
public,  and,  so  far  as  possible,  the  rights  of  the  owner.  There  is  nothing  in 
the  evidence  itself  or  the  charter  which  forfeits  or  confiscates  the  proceeds 
of  the  sale  of  the  property  beyond  the  payment  of  the  legal  charges  theret»n. 
The  overplus  belongs  to  the  owner,  and  he  may  obtain  it  at  any  time  he 
chooses  to  do  so.  It  cannot  be  presumed  that  it  is  phiced  in  the  city  tre.iciiiry 
as  belonging  to  the  city,  but  only  for  safe-keeping. 
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It  will  be  observed  that,  according  to  the  sixth  Beccion,  the  owner  may,  at 
any  time  before  the  sale,  take  the  animals  away  by  proceedings  at  law,  which 
would  include  the  action  of  replevin,  an  action  which  would  not  lie  at  com- 
mon law  against  a  pound-keeper,  and  try  in  court  tlie  question  of  their  liabil- 
ity to  be  impounded ;  and  there  is  ample  notice  of  the  sale  elsewhere  provided, 
so  that  although  no  adjudication  is  provided  before  the  restraint  and  impound- 
ing, the  owner's  day  in  court  upon  the  question  of  his  liability  to  pay  the  fine, 
and  the  animal's  liability  to  be  restrained,  are  not  lost  or  foreclosed.  There  i^ 
one  provision  of  the  ordinance,  however,  which  cannot  be  sustained,  and  that 
is,  that  the  pound-keeper  may  deduct  the  fliie  of  one  dollar  imposed,  out  of 
the  proceeds  of  the  sale,  or  exact  such  fine  before  siu-rendering  the  property 
before  sale.  This  is  made  a  fine  and  forfeiture,  and  it  must  be  enforced  by 
action  in  court,  as  well  as  other  fines  and  forfeitures  under  the  general  statute, 
or  under  sections  11  and  12  of  the  charter,  which  provides  for  their  collection. 
The  adjudication  of  this  matter  cannot  be  taken  away,  for  it  is  the  punish- 
ment of  the  owner  for  permitting  his  animals  to  go  at  large  on  the  streets  in 
violation  of  the  charter  and  of  the  ordinance.  But  this  is  a  very  insignifi(»nt 
and  unimportant  part  of  the  ordinance  and  of  the  provision  of  the  charter. 
This  is  a  matter  in  persormm  and  a  personal  liability,  and  as  punishment  in 
some  measure  for  the  violation  of  the  ordinance,  to  deter  him  and  others  from 
like  offending,  and  is  distinct  from  tlie  main  provisions  of  the  ordinance  in 
accordance  with  which  the  animals  themselves  are  cared  for  and  disposed  of 
after  removing  them  from  the  streets.  We  cannot  think  tlmt  the  matter  of 
the  fine  was  deemed  important  by  the  legislature  to  the  validity  of  the  other 
main  provisions,  or  that  such  provisions  would  not  have  been  adopted  if  the 
tine  had  been  omitted  as  a  deduction  from  tli^  proceeds  of  the  sale,  and  as  a 
charge  upon  the  property.  To  that  extent  only  the  charter  relating  to  the 
subject  and  the  ordinance  thereunder  should  be  held  void  for  unconstitution- 
ality. 

In  Gosselink  v.  Campbell,  4:  low Si,  296,  the  general  ordinance  and  the  charter 
were  veiy  similar  to  this  in  every  respeet,  including  the  tine,  and  the  court 
held  the  general  ordinance  valid,  and  that  part  relating  to  the  deduction  of 
the  fine  from  the  proceeds  of  the  sale  as  a  charge  upon  the  property  as  in- 
valid; and  we  adopt  the  language  of  that  court,  so  well  considered  and  es- 
pecially appropriate,  and  as  expressing  a  correct  rule  of  constitutional  law  in 
such  cases:  *' Proceedings  for  the  abatement  of  the  nuisance  are  of  a  more 
summary  nature  than  actions  from  the  necessity  of  the  case.  •  The  ordinance 
does  not,  strictly  speaking,  create  a  forfeiture,  for,  after  paying  the  expenses 
-and  fine,  the  remainder  of  the  proceeds  of  sale  are  paid  to  the  owjier.  It  is 
then,  in  effect,  but  the  abatement  of  the  nuisance,  and  as  such  is  regular.  It 
is  sufficient  for  the  abatement  of  the  nuisance  and  the  payment  of  the  charges, 
but  not  for  the  enforcement  of  the  fine.** 

In  Willis  V.  Legris,  45  III.  289,  the  ordinance  placed  the  fine  for  the  violar 
tion  of  the  ordinance,  with  the  charges  and  expenses  of  impounding  and  sale, 
and  the  court  said :  *'  This  provision  is  void  as  contravening  that  constitutional 
right  every  man  has  to  an  investigation  in  court  when  charged  with  an  of- 
fense punishable  by  fine.  «  «  «  xhe  city  marshal  had  no  right  to  detain 
the  horse,  for  the  reason  the  penalty  was  not  paid." 

We  hold,  therefore,  that  the  provision  of  the  charter  authorizing  the  ordi- 
nance to  restrain,  impound,  and  sell  animals  running  at  large  in  the  streets, 
and  the  ordinance  itself,  so  far  as  they  relate  to  the  taking  up,  impounding, 
and  selling  such  animals,  are  valid;  and  that  part  of  both  the  charter  and  the 
ordinance  making  the  fine  of  one  dollar  a  charge  upon  the  property,  to  be  paid 
bv  the  owner  before  he  can  take  them  away,  and  to  be  deducted  from  the  pro- 
ceeds of  the  sale,  void. 

It  may  be  said  incidentally,  before  closing  this  subject,  that  such  legislation 
and  municipal  regulations  providing  for  summary  proceedings  without  trial, 
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for  the  abatement  of  nuisances  of  a  public  character,  involving  the  destruction 
or  forfeiture  of  things  inanimate,  are  not  as  well  supported  by  necessity  or 
emergency  as  those  involving  the  keeping,  impounding,  and  selling  oianimaJs 
requiring  immediate  and  constant  care,  subsistence,  and  expense,  and  in  re- 
spect to  which  long  delay  is  inadmissable.  Cases  are  numerous  of  the  former 
class,  in  which  summary  proceedings,  without  ordinary  trial  for  abat^nent^ 
l^ave  been  allowed,  without  a  thought  of  any  infringement  of  a  constitutional 
right.  In  conclusion,  we  find  nothing  in  the  adjournment  of  the  day  of  sale* 
or  in  the  sale  itself  after  tlie  hour  fixed,  which  is  not  allowed  by  the  oidi- 
nance,  and  the  sale  appears  to  have  been  perfectly  fair ;  and  although  the  sum 
realized  may  have  been  much  less  than  the  real  value  of  the  property,  it  is 
not  apparent  that  another  adjournment  would  have  been  ot  any  advantage  in 
this  respect.  It  is  to  be  regretted  that  plaintiff  has  allowed  his  property  to 
be  sacrificed  in  this  way,  when  he  could  have  prevented  it  by  the  payment  of 
the  proper  charges  before  the  sale. 
The  judgment  of  the  circuit  court  is  affirmed. 


SOMERS  V.  McLAUGHLm. 

Filed  April  4, 1883. 

Deffendnnfc  called  apon  plnlntfffand  offered  to  bay  a  mare  belonging  to  plaintiff,  bat  then  in  the  pos- 
session of  his  brother.  The  price  was  agreed  apon  and  three  months  allowed  tor  payment.  Plaintiff 
gave  defendant  a  verbal  order  on  his  brother  for  the  m'ire  and  he  toolc  her  away,  stating  to  the  brotber 
that  he  took  ^'hor  on  trial."  The  next  day  he  returned  her,  and,  aabseqaently  refuting  to  pay  th* 
price  agreed,  plaintifT  brought  suit  therefor.  Beldt  that  the  facts  in  law  establistled  a  deliveiy  of  ttai» 
property  and  a  valid  sale. 

In  aucha  case,  the  jury  being  instructed  that  a  delivery  is  essential  to  a  sale,  the  fact  of  delivery^ 
being  mainly  a  question  of  Intention,  is  properly  left  to  them  to  find  from  the  evidence. 

Appeal  from  circuit  court,  Waukesha  county. 

D',  H,  Sumner,  for  appellant  Jolin  McLaughlin.    Hurlhut  &  Van  AlstinCr 
for  respondent,  John  J.  Somers. 

Orton,  J.    The  errors  complained  of  on  this  appeal  would  seem  to  be  mare 
of  fact  than  of  law.    The  testimony  of  the  plaintiff  was  in  effect  that  about 
7  o'clock  in  the  evening  of  the  third  day  of  May,  1881,  the  defendant  called 
upon  him,  at  his  house  in  the  city  of  Milwaukee,  and  said  he  understood  that 
he  had  a  horse  to  sell,  which  was  at  the  farm  of  plaintiff's  father,  in  the  towa 
of  Menomonee,  in  Waukesha  county ;  that  he  had  seen  the  mare  the  day  before^ 
and  that  plaintiff's  brother  James  was  ploughing  with  her,  and  that  she  suited 
him;  that  he  had  talked  with  James  about  buying  her,  and  that  he  could  have 
bought  her  of  James  for  $80;  that  he,  plaintiff,  told  the  defendant  that  he 
knew  but  little  about  the  mare,  as  he  had  owned  her  only  three  days,  and  re- 
quested the  defendant  to  inquire  about  the  mare  of  a  neighbor  near  by,  frooi 
whom  he  had  purchased  her,  which  defendant  declined  to  do,  sayuag  he  did 
not  care  about  that;  that  plaintiff  first  asked  $100  for  the  mare,  but  consented 
to  take  $80,  because  his  brother  James  had  stated  that  she  could  be  bought 
for  that  price;  that  the  defendant  thereupon  agreed  to  take  her  at  that  prioe» 
and  offered  to  give  his  note  for  that  sum,  and  the  plaintiff  waived  the  ^viag: 
of  the  note,  and  it  was  agreed  that  the  consideration  should  be  paid  in  three 
weeks  from  that  time,  and  that  the  defendant  should  take  the  mare  at  Heno- 
monee,  where  she  was  in  the  care  of  the  brother  James,  and  plaintiff  gave  tbe 
defendant  a  verbal  order  upon  James  to  let  him  take  the  mare  away  and  to> 
give  him  a  strap  to  lead  her  away  with ;  that  the  plaintiff  was  the  sole  owner 
of  the  mare,  and  that  James  had  no  interest  whatever  in  the  property,  exoept 
to  keep  her  for  the  plaintiff.    Thomas  Somers,  a  brother  of  the  plaintiff,  who- 
was  present  at  the  interview  between  the  parties  at  that  time  and  heard  all 
that  was  said,  corroborated  the  testimony  of  the  plaintiff  in  every  particular^ 
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« 

James  Soniers  testifled  that  between  4  and  5  o'clock  in  the  morning  of  the 
fourth  day  of  May  following,  the  defendant  took  the  mare  away  from  him 
ivithout  disclosing  to  him  the  bargain  rasule  with  the  plaintiff,  but  gave  James 
to  undei-stand  that  lie  got  her  of  the  plaintiff  on  trial,  and  asked  for  the  strap 
to  take  her  home  with ;  that  the  strap  could  not  be  found,  and  he  took  a  bri- 
dle and  blanket  to  ride  her  with. 

The  defendant  testified  subsUmtially  like  the  plaintiff  and  his  brother 
Jnmes  as  to  wliat  took  place  at  the  interview  in  Milwaukee,  but  that  he 
vatited  to  take  the  mare  on  trial,  and  that  the  plaintiff  said,  ''  You  can  take 
ben*  and  hitch  her  up,  but  I  have  no  doubt  she  is  all  right;"  and  his  testimony 
as  to  taking  tlie  mare  from  James  was  substantially  the  same  as  that  of 
James.  Ttie  defendant  brought  the  mare  back  to  James  that  same  evening 
about  6  o'clock,  and  left  her  there. 

It  will  be  observed  tliat  the  defendant  made  no  bargain  whatever  with 
Jarnes  in  respect  to  the  purcliase  of  tlie  mare,  and  did  not  disclose  to  James 
the  bargain  he  had  made  with  the  plaintiff,  and  the  plaintiff  had  no  notice 
^vimtever  as  to  the  manner  in  which  the  defendant  took  away  the  mare  from 
James,  or  of  his  pretext  that  he  took  her  away  on  trial  only.  According  to 
the  testimony  of  tlie  defendant  of  the  plaintiff's  permissicm  "to  take  her  and 
hitcli  her  up,"  it  scarcely  gave  him  the  right  to  take  the  mare  away  from 
James,  and  to  his  home,  for  trial ;  but  givini<  this  permission  the  force  claimed 
ft»r  it,  the  bargain  in  every  otiier  respect  was  complete,  except  the  delivery  of 
tlie  property,  iis  testified  to  by  the  plaintiff  and  his  brother  Thomas,  and  this 
he  did  not  disclose  to  Jamtfsfand  on  this  point  he  is  directly  and  positively 
contradicted  by  them  both. 

On  tliis  statement  of  the  case,  the  following  observations  may  properly  be 
made  and  propositions  of  law  laid  down: 

(1)  According  to  the  testimony  of  tlie  plaintiff,  and  of  Thomas  and  James 
Somers,  the  defendant  obtained  possession  of  the  property  from  James  upon 
a  fraudulent  suppression  of  the  bargain  made  with  the  plaintiff. 

(2)  James  having  no  right,  so  far  tis  it  appears,  to  change  or  modify  th& 
bar<Tuin  made  by  the  plaintiff  with  the  defendant,  and  being  a  mere  keeper, 
an*!  having  merely  the  custody  of  the  property  for  the  plaintiff,  the  defend- 
aiiVs  statement  to  him  that  lie  would  take  it  on  trial  was  nothing  more  than 
a  n»ere  mental  reservation,  not  disclosed  to  the  plaintiff,  which  could  not  qual- 
ify the  acceptance  on  the  order. 

"(3)  His  taking  the  property  from  James  upon  the  verbal  order  of  the  plain- 
tiff, so  far  as  the  plaintiff  is  concerned,  was  the  receiving  of  it  in  pursuance 
of  the  conti-act  of  sale,  and  a  full  delivery  in  completion  of  the  sale.  This- 
must  be  so,  or,  when  a  full  contract  of  sale  on  credit  for  property  in  the  pres- 
ence of  the  parties,  and  which  has  been  fully  inspected  by  and  is  satisfactory 
to  tJie  purchaser,  has  been  made,  and  a  pi'esent  delivery  of  the  property  to  the 
purchaser,  without  qualification,  condition,  or  reservation,  has  also  been  made, 
the  sale  can  be  avoided  by  the  purchaser  merely  intending  in  his  own  mind 
to  keep  the  property  only  on  trial  and  to  return  it  at  his  pleasure,  when  the 
selleF  knows  nothing  of  such  intention  or  mental  reservation.  James  Somers 
was  a  stranger  as  to  the  property  and  the  sale,  and  the  disclosure  to  him  of 
auch  a  mental  reservation,  was  of  no  more  effect,  so  far  as  the  plaintiff  was 
concerned,  than  the  disclosure  in  the  case  supposed  to  some  disinterested- 
bystander  of  such  a  reservation.  **  It  is  the  fact  of  delivery  under  and  in  pur- 
suance of  the  agreement  of  sale,  not  the  time  when  the  delivery  is  made,  that 
the  statute  of  frauds  renders  essential  to  the  proof  of  a  valid  contract,"  so  that 
a  delivery  at  a  future  day  is  sufficient  if  made  in  pursuance  of  the  contract. 
Marsh  v.  Hughes,  3  Gray,  381 ;  Townsend  v.  Har graves,  118  Mass.  336.  Upon 
the  same  principle,  the  place  of  delivery  can  make  no  difference. 

(4)  It  was  the  intention  of  the  parties  at  the  time  of  the  sale  that  a  delivery 
of  the  mare  should  take  place  at  Menomonee,  not  far  from  Milwaukee,  wlieie- 
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she  then  was,  in  the  keeping  of  James,  upon  the  presentation  to  James  of 
the  order,  so  that  the  delivery  was  complete  when  the  defendant  took 
possession  of  the  mare,  and  drove  lier  away  upon  such  order.  The  intention 
of  the  parties  at  the  thne  }is  to  the  delivery  must  prevail,  even  if  there  be 
somethiiig  yet  to  be  done  to  complete  it.  Hewell  v.  Eaton^  6  Wis.  4tMj; 
Oamson  v,  MadVjan,  9  Wis.  146;  Pitts  v.  (hoen.  Id.  152;  Cotterill  v.  Steveiis, 
10  Wis.  422;  Sanborn  v.  Hunt,  Id.  437;  Webber  y,  Roddis,  22  AVis.  61; 
Jauvrine  v.  Maxwell,  23  Wis.  51;  McConnell  v.  Hug7i€8,29  Wis.  537;  Mon-oic 
V.  Campbell,  30  Wis.  90;  Chamberlain  \,  Dickey,  31  Wis.  68;  Pikew  Vaughn, 
39  Wis.  449 ;  Fletcher  v.  Ingram,  46  Wis.  691 ;  Kirby  v.  Johnstm,  22  Wis.  554; 
Hanline  v.  Hael,  4  Ind.  189;  Gough  v.  Edelen.  5  Gill,  (Md.)  101;  Foster  v. 
Ropes,  111  Mass.  10. 

(5)  There  are  many  cases  wliich  hold  the  delivery  complete  between  the  par- 
ties, everything  else  being  done,  upon  receipt  of  the  order  for  the  delivery  of 
the  pro])erty  when  in  the  keeping  of  another  person  and  in  another  place.  Ran- 
'ney  v.  Hlgby,  4  Wis.  152.  See,  also,  authorities  collated  in  the  brief  of  the 
counsel  in  Magee  v.  Billingsley,  3  Ala.  679. 

(6)  It  was  a  fraud  upon  the  plaintilf  if  the  defendant  obtain  the  possession 
of  the  mare  from  James  by  suppressing  the  real  bargain,  and  pretending  that 
he  had  the  right  to  take  her  on  trial.  In  such  a  case,  if  the  possession  is  o\y 
tained  by  fraud,  it  may  be  treated  by  the  vendor  as  a  delivery,  to  complete 
the  sale  at  his  option. '  Weed  v.  Pa^Je,  7  Wis.  503. 

(7)  The  defendant  having  obtained  the  possession  of  the  mare  upon  the 
order  of  the  plaintiff  as  a  full  completion  of  the  sale  according  to  the  undei^ 
standing  of  both  parties  at  the  time  the  order  was  given  and  accepted,  he 
could  not  change  the  effect  of  such  a  delivery  without  notice  to  the  plaintifT, 
and  would  be  estopped  from  claiming  that  he  took  her  only  on  trial.  Any 
other  principle  would  allow  him  to  take  advantage  of  his  own  fraud  to  avoid 
the  bar<]rain. 

(8)  Wlien  there  is  a  verbal  contract  of  sale  of  specific  property  and  the  terms 
fixed,  with  an  order  of  delivery  at  a  designated  place,  and  it  is  delivered  at 
such  place,  it  is  suthcient,  and  the  acceptance  was  complete  when  the  bargain 
was  made.     Cassock  v.  Robinson,  1  Best  &  S.  229. 

(9)  When  the  purchaser  takes  upon  himself  to  exercise  a  dominion  over  the 
property,  and  deals  with  it  in  a  manner  inconsistent  with  the  rights  of  projv 
erty  or  the  title  being  in  the  vendor,  that  is  evidence  of  its  acceptance.  Mor- 
ton V.  Tibbett,  15  Q.  B.  428. 

(10)  AVIien  the  seller  has  parted  with  the  absolute  title  to  the  property,  and 
receives  no  lien  upon  or  control  over  it,  and  the  purchaser  has  taken  posses- 
sion of  it,  but  under  an  engagement  restricting  his  use  or  disposition  of  it, 
sucli  restriction  will  not  be  deemed  inconsistent  with  his  having  received  it 
80  as  to  conclude  the  contract.  Dodsley  v.  Varley,  12  AdoL  &  E.  634.  See, 
also,  Mech.  &  T,  Bank  v.  Farm,  &  M,  Nat.  Bank,  60  N.  Y.  40;  Beaumon  v, 
Grengen,  5  C.  B.  308.  To  some  of  these  propositions,  see,  also,  Browne,  St. 
Frauds,  §  ^l^  et  seq. 

(11)  When  property  in  the  custody  of  another  has  been  sold,  and  everything 
done  to  complete  the  sale  except  an  actual  delivery,  and  an  order  is  given  upon 
the  custodian  for  such  delivery,  and  the  purchaser  obtains  the  property  on 
such  order,  he  cannot  change  or  rescind  the  bargain  upon  mere  notice  to  the 
custodian,  and  the  delivery  is  complete.    Magee  v.  Billingsley,  supra. 

We  are  satisfied  from  the  authorities,  as  well  as  from  common  reason,  that 
the  evidence  given  on  behalf  of  tlie  plaintiff  established  a  valid  sale  and  de- 
livery of  the  property,  and  warranted  the  verdict. 

The  circuit  court  properly  instructed  the  jury  that  "  if  they  believed  tlie 
plaintiff's  version  he  could  recover,"  and  that  "  if  they  believed  the  defendant's 
vei-sion  the  plaintiff  could  not  recover."  It  was  unnecessary  to  charge  the 
jury  specially  what  is  required  to  be  done  under  the  statute  of  frauds  to  make 
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a  valid  sale  after  this  instruction,  for  the  statute  of  frau<ls  was  satisfied 
Hf'fonling  to  the  piaintifT's  vei*sion,  and  according  to  the  defendant's  vei-siou 
there  was  neither  a  sale  nor  deli  very.  The  jury  were  sutHciently  instructed  on 
this  point  that  a  delivery  of  the  property  was  essential,  and  the  question  of 
delivery  being  mainly  a  question  of  fact,  because  a  question  of  intention,  was 
properly  submitted  to  the  jury.  There  appear  to  have  been  no  errors  of  law 
ill  the  rulings  of  the  court  upon  the  rejection  of  evidence  complained  of,  or  in 
the  instruction. 

The  judgment  of  the  circuit  court  is  affirmed. 

Taylok,  J.,  dissents. 


Hill  and  another  v.  State  of  Wisconsin. 
Filed  April  4,  1883. 

When  a  bor<e  in  delivered  on  hire  or  loan,  and  sach  delivery  is  obtained  bona  Jlde,  no  sabseqnenfe 
wrongful  converaiou  pending  the  contrnct  will  nmonnt  to  larceny. 

Where  one  hires  a  horse  in  the  first  place  with  a  bonajUU  intention  of  retarnioa;  it  according;  to  the 
contract  of  hire,  the  circomstances  of  the  conversion  ot  the  property  anbinqnently,  and  of  not  enter- 
ing apon  the  performance  of  the  contract  of  hire,  bat  taking  tiie  property  elsewhere,  and  of  other 
matters  evincing  it,  may  be  evidence  of  an  intention  to  convert  the  property  at  the  time  of  hiring,  bat 
a  sabMqaent  conversion  of  the  property  merely  may  not  be  snlllcient  evidence  of  sach  original  in- 
tent. 

Error  to  municipal  court,  Milwaukee  county. 

A.  C.  Brnzee,  for  plaintiffs  in  error,  John  Hill  and  others.  H.  W,  Chyno- 
toeth,  Asst.  Atty.  Gen.,  for  defendant  in  error,  State  of  Wisconsin. 

OuTON,  J.  The  information  was  for  the  larceny  of  a  horse,  the  property 
of  the  Hon.  Silas  Barber,  the  keeper  of  a  livery  stable  in  the  city  of  Wauke- 
sha. The  defendant  Lawrence,  on  the  tenth  day  of  September,  at  5  o'clock  in 
the  afternoon,  hired  the  hor^e,  with  a  top  buggy,  to  goto  a  place  called  Honey- 
akers,  about  three  miles  from  Waukesha,  to  be  returned  at  9  or  10  o'clock  that 
evening.  The  defendant  Hill  was  taken  into  the  buggy  before  leaving  Wau- 
kesha, and  a  short  distance  from  that  place  on  the  road  to  the  city  of  Mil- 
waukee, the  buggy  was  turned  over  and  the  top  torn  off  and  left,  and  they 
drove  on  together  to  Milwaukee  that  night.  The  next  day  Hill  was  at  Ojik 
Creek,  in  Milwaukee  county,  on  the  road  to  Racine,  with  the  horse  and  a  part 
of  the  harness,  and  tried  to  sell  the  horse  there  and  was  arrested,  and  T^aw- 
rence  was  arrested  in  Milwaukee.  They  both  prevaricated  as  to  their  names, 
residence, and  destination.  The  municipal  court  of  the  county  of  Milwaukee 
refused  the  following  instruction  asked  on  behalf  of  the  defendants:  **  That 
if  the  defendants,  at  (he  time  said  horse  was  hired,  had  no  intent  to  steal  it, 
the  subsequent  appropriation  of  the  same  to  their  own  use  is  a  mere  conver- 
sion and  is  not  larceny."  And  the  court  gave  the  following  instruction,  which 
was  excepted  to  on  behalf  of  the  defendants:  "If  you  believe  their  state- 
ments against  Barber's  and  his  man's  that  was  in  the  stable  at  the  time,  that 
they  hired  the  horse  for  an  indefinite  purpose  and  agreed  to  be  back  before  10 
o'clock  at  night  and  that  they  afterwards  went  to  Milwaukee  and  formed  a 
design  to  sell  the  horse  after  that  time,  at  any  time  b^ore  tfiey  were  catight^ 
you  will  he  justified  in  finding  they  Tiad  that  intention  at  the  time  they  took  the 
fiarse'*  The  instruction  refused  substantially  expressed  the  law,  and  ought  to 
have  been  given,  and  the  instruction  given  was  clearly  erroneous,  because- 
against  the  law  so  expressed. 

It  may  at  one  time  have  been  considered  the  law  of  larceny  that  although 
the  hiring  and  taking,  in  the  first  place,  might  have  been  bona  fide,  yet  if  the 
time  for  which  the  hiring  was  mtide  had  expired  and  the  property  is  after- 
wards converted,  it  is  larceny.  But  such  has  not,  for  a  long  time,  been  con- 
sidered the  law,  and  it  is  now  stated  correctly  as  follows :    That  "  when  the- 
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horse  wad  delivered  on  a  hire  or  loan,  and  such  delivery  w^is  obtained  honafide^ 
no  subsequent  wrongful  conversion,  pending  the  contract,  would  amount  to  a 
felony."  2  lluss.  Crimes,  237,  (9th  Ed.)  *•  VVljen  the  possession  was  dbtsuned 
bona  fide,  the  mere  fact  of  the  subsequent  existence  of  the  animris  furandi 
does  not  make  the  offense  larceny."  2  Whart.  Criin.  Law,  §  1860.  The  ex- 
<^eption  to  this  rule  has  no  application  to  this  ciise.  *^If  one  hires  a  horse  and 
*ell8  it  before  the  journey  is  performed,  or  aelUi  it  after,  before  it  in  retnrried, 
he  commits  no  larceny,  in  a  case  where  the  fehmious  intent  Ctime  upon  him 
subsequently  to  receiving  it  into  his  possession."    2  Bish.  Grim.  Law,  §  B(>4. 

Tiiis  statement  of  law  sliould  be  qualified  by  saying,  if  he  hires  the  hoi-se  in 
the  first  place  witi)  a  honaJLde  intention  of  returning  it  according  to  contract 
of  hire,  the  circumstances  of  the  conversion  of  tlie  property  subsequently,  arid 
of  not  even  entering  upon  the  performance  of  the  contract  of  hire,  but  taking; 
the  property  elsewhere,  and  of  otl)er  matters  evincing  it,  may  be  evidence  of 
an  intention  to  convert  the  property  at  the  time  of  the  hiring.  But  a  subse- 
quent conversion  of  the  property  nierely  may  not  be  sullicient  evidence  of 
such  an  original  intent.  In  a  Ccise,  very  similar  to  this  in  its  fsicts,  of  Regina 
V.  Brooks^  8  Car.  &  P.  295,  it  is  held  that  the  subsequent  offer  to  sell  tlie  prop- 
erty was  not  considered  sutlicient  evidence  of  tlie  felonious  hiring  or  taking 
in  the  first  place,  unless  from  the  circumstances  it  appeal's  that  the  hiring  was 
only  a  pretext,  made  use  of  to  obtain  the  property  for  the  purpose  of  after- 
wards disposing  of  it. 

The  law  applicable  to  this  case  is  as  well  stated  in  Semple*8  Case,  2  East,  P. 
C.  691,  as  in  any  which  can  be  found  in  the  books:  "It  is  now  settled  that 
the  question  of  intention  is  for  the  consideration  of  the  jury,  and  if,  in  the 
present  case,  the  jury  should  be  of  opinion  tliat  the  original  taking  (of  the 
property)  w^is  with  the  felonious  intent  to  ste^il  it,  and  the  hiring  a  luerepre-. 
tense  to  enable  him  (the  prisoner)  to  effectuate  that  design  witliout  any  in- 
tention to  restore  it  or  pay  for  it,  the  taking  would  amount  to  a  felony; 
*  *  *  but  if  there  was  a  bona  Jide  hiriHg  and  a  real  intention  of  returni;s^ 
it  at  that  time,  the  subsequent  conversion  of  it  could  not  be  a  felony.*'  8ee, 
also.  Pearls  Case  and  Cliarles  Wood's  Case,  Id.  The  principle  is  more  brie;ly 
atated.  Id.  665:  **  If  it  be  proved  that  there  was  no  trespass  or  felonious  intent 
in  taking  the  goods,  no  subsequent  converaion  of  them  can  amount  to  a  fel- 
ony." These  authorities  were  furnished  by  the  learned  counsel  of  the  phvin- 
tiffs  in  error,  in  his  brief,  and  are  amply  sufficient,  we  think,  to  show  the  er- 
ror complained  of. 

On  motion  to  correct  the  bill  of  exceptions,  it  appears  that  it  is  therecolleo- 
tion  of  the  learned  judge  before  whom  this  case  was  tried,  and  that  it  Is  the 
recollection  of  some  other  persons,  that  the  above  instruction  was  not  given 
to  the  jury,  but  that  the  instruction  orally  and  actually  given  was  the  reverse, 
and  that  the  instruction  was  that  "you  will  not  be  justified  in  finding,*'  etc 

It  is  especially  unfortunate  and  dangerous  in  criminal  cases  that  the  stat- 
ute allows  instructions  to  be  given  to  a  jury  orally  by  the  judge,  and  to  l)e 
regretted  that  judges  avail  themselves  of  the  pereonal  benefit  of  the  stiitate. 
It  is  hardly  possible  for  any  judge  to  extemporize  and  orally  declaim  those 
principles  of  law  applicable  to  the  case,  which  in  the  books  are  found  clearly 
and  tersely  expressed  in  "  words  fitly  spoken."  Perspicuity  and  certainty  jure 
essential  in  legal  expressions,  and  there  should  be  no  doubt,  ambiguity,  or 
chance  of  questionable  construction  in  any  language,  word,  or  sentence  in  a 
judge's  charge  of  the  law  to  the  jury.  The  law  is  worthy  of  studied  and  cor- 
rect expression  anywhere  and  in  all  cases,  and  especiiilly  so  when  it  is  sought 
to  be  stated  to  the  jury  not  versed  in  it  or  overready  to  apprehend  its  meiin- 
ing.  I  speak  for  myself  when  I  say  that  the  practice  of  oral  instiiictions  to 
the  jury  not  committed  to  memory  beforehand  is  not  only  pernicious,  as  it  af- 
fects the  rights  of  parties  to  the  suit,  but  in  the  uncertainty  afterwards  as  to 
what  the  instructions  really  were  in  word  and  meaning.    The  omission  uf 
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oite  single  word,  as  in  this  instance,  may  change  the  meaning  of  a  whole  sen- 
tence and  principle  of  law.  The  judge,  in  the  mental  effort  to  grasp  the 
principles  and  compose  his  sentences  to  express  them  under  such  disadvan- 
tages, may  easily  omit  a  word  or  use  a  wrong  one,  unconsciously  to  himself, 
and  he  cannot  in  any  case  retain  In  memory  every  word  he  used  or  omitted 
in  a  charge  of  the  usual  length,  under  such  a  practice.  The  learned  judge  in 
this  case  appears  honestly  to  have  but  little  or  no  doubt  but  that  he  used  the 
word  **  not "  in  the  above  instruction,  and  the  phonographical  reporter  ap- 
pears to  have  as  little  doubt  but  that  he  did  not  use  it,  and  he  therefore  in- 
sists upon  the  correctness  of  his  verbatim  report  of  the  instruction.  One  of 
the  jurors  states  his  recollection  that  that  word  was  not  used  in  that  connec- 
tiou  in  the  charge  of  the  court,  and  the  phonographic  report  with  the  not 
omitted  was  read  to  the  jury  on  their  coming  into  court  for  further  instruc- 
tions. 

The  instruction  was  a  vital  one,  and  if  one  of  the  jury  understood  the  in- 
struction as  it  is  in  the  bill  of  exceptions,  it  might  have  affected  the  verdict. 
But,  besides  the  error  of  this  instruction,  we  think  the  above  instruction, 
asl^ed  and  refused,  ought  to  have  been  given,  in  order  to  meet  that  particular 
phase  of  the  case  which  involved  the  legal  effect  of  a  subsequent  conversion 
of  the  property,  upon  the  question  of  the  original  intent  with  which  it  was 
taken  or  hired,  and  as  to  the  time  when  the  felonious  intent  must  be  formed 
to  constitute  the  crime  of  larceny. 

The  learned  judge  may  be  corredt  in  his  recollection,  and  the  reporter  may 
have  wrongly  reported  in  this  particular,  but  the  error  is  as  great  and  mate- 
rial by  the  reading  of  the  report  to  them,  and  the  understanding  of  the  jury 
of  the  instruction  as  it  now  appears  in  the  record,  as  if  it  had  been  wrongly 
given  in  the  first  place. 

The  judgment  of  the  municipal  court  is  reversed  and  the  cause  remanded 
for  a  new  trial.  And  it  is  ordered  that  the  warden  of  the  state  prison  deliver 
the  defendants  into  the  custody  of  the  sheriff  of  Milwaukee  county,  to  be 
safely  kept  by  him  for  trial,  or  until  duly  discharged  from  his  custody,  accordr 
ing  to  law. 
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SUPREME  COURT  OF  MICHIQAIT. 


Prosser  v.  Coots. 
Filed  April  11, 1888. 

A  decTnnitlofi  clalmlnn;  damnges  from  the  sheriff  for  the  falM  retarn  of  a  writ  is  snf&elent,  after 
Judgment,  to  support  a  recovery,  though  the  return  had  been  made  by  deputy. 

A  sheriff  la  nnswerable  for  the  fault  of  his  deputy  in  making  an  improper  return  of  a  writ. 

Wiiere  a  litigant  is  prejudiced  by  the  false  return  of  the  sheriff,  but  discoTers  the  error  in  time  toes- 
cape  such  damages  as  would  arise  from  proceeding  further,  the  sheriff  cannot  be  held  for  the  coarse- 
qnencen  of  his  going  on,  unless  he  assents  thereto,  and  the  litigant  Will  be  considered  as  acting  in  his 
otvn  wrong. 

Error  to  Wayne. 

James  H.  Pound,  T,  C,  Prosser^  and  George  Ghirtner,  for  plaintiff  and  appel- 
lant.    Conely,  Maybury  &  Ltuiking,  for  defendant. 

GravEvS,  C.  J.  Error  is  alleged  by  both  parties,  but  we  think  none  of 
the  objections  have  any  force.  The  plaintiff  sued  by  attachment  on  Mrs. 
Meyers,  a  non-resident,  and  the  defendant  being  sheriff,  the  writ  was  left 
at  his  otlice  for  service.  A  deputy  levied  it  on  real  estate,  and  then  prema- 
turely returned  it.  As  a  consequence  of  this  error,  the  judgment  which  was 
taken  in  tlie  case  was  reversed  in  this  court.  40  Mich.  644.  The  plaintiff 
thereupon  brought  this  action  to  recover  against  the  sheriff  for  the  false  return, 
and  he  was  allowed  to  take  judgment  for  certain  expenses  in  the  attachment 
case,  with  interest  on  the  amount.  It  did  not  appear  to  the  jury  that  tlie 
plain  tiff  had  any  agency  in  causing  the  inopportune  return  of  the  writ.  Tlie 
error  lay  with  the  deputy,  and  the  fault  of  the  deputy  was  the  fault  of 
the  slieriff,  his  principal,  and  the  first  count  of  the  declaration  is  sufficient 
after  juUgment  to  support  the  recovery. 

The  defect  was  discovered  in  season  by  the  plaintiff  to  enable  him  to  escii|)e 
any  greater  loss  than  the  amount  awarded  him.  It  was  his  course  to  stop  on 
seeing  the  error,  unless  sustained  by  the  sheriff  in  going  on.  But  he  went 
forward  on  liis  own  views  and  without  any  assent  from  the  sheriff,  And  in  so 
doing  he  proceeded,  as  the  law  regards  it,  in  his  own  wrong,  and  the  sheriff  is 
not  responsible  for  the  consequences  thus  caused. 

Tills  view  covers  all  material  points, and  discussion  of  details  is  needless. 

The  judgment  is  affirmed,  but  neither  party  will  recover  costs  of  this  court 
against  the  other,  except  that  the  cost  of  printing  the  record  must  be  borne 
equally. 

(The  other  justices  concurred.) 


Seller  v.  Robinson  and  another. 
Tiled  April  11, 1883. 

A  year's  lease  ga^e  the  privilege  of  an  extension  for  three  years,  if  written  notice  of  the  Intention  to 
continne  should  he  given  30  days  before  the  expiration  of  the  year.  Hold,  that  the  estate  created  by 
the  lenm  terminated  at  the  end  of  the  year,  if  the  notice  was  not  given  as  stipulated ;  and  tlttt  aa  ad- 
ditional estate  for  three  year?  ooald  not,  under  Comp.  Laws,  i  4694,  be  created  by  any  oral  agreements 
or  any  waiver  of  the  stlpolation,  uctaal  or  constractive,  even  though  the  tenant  held  over.  Detuth^ 
fnan  v.  B«rry,  90  Mich.  292,  distingnivhed,  in  that  the  option  allowed  in  that  case  did  not  have  to  ta 
ezpressea  in  writing. 

Error  to  Wayne. 

Qeorye  Gartfier,  for  plaintiff.     Geo.  H.  Lothrop,  for  defendants  and  appel- 
lants. 
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CooLKY,  J.  Plaintiff,  on  October  24,  1877,  leased  to  defendants  certain 
rooms  in  a  brick  store  in  the  city  of  Detroit  '*  for  the  term  of  one  year,  with 
tbe  privilege  of  three  years  thereafter.**  The  lease  contained  a  provision  that 
**  in  case  said  second  parties  choose  to  avail  themselves  of  the  privilege  of  ex- 
tending this  lease  for  three  years  after  the  expiration  of  the  term  of  one  year 
herein  provided  for,  they  must  give  notice,  and  herebv  agree  to  give  notice 
in  writing  to  said  first  party,  of  such  intention,  30  days  before  the  ezpira- 
of  this  term." 

Defendants  occupied  the  rooms  for  one  year,  and  then,  without  giving  the 
notice  in  writing  provided  for  by  the  lease,  remained  for  two  years  longer, 
paying  the  rent  stipulated  in  the  lease.  They  then  left  and  declined  to  pay 
further  rent.  Plaintiff,  giving  evidence  on  his  own  behalf,  testified  that  de- 
fendants, before  the  first  year  had  expired,  notified  him  orally  that  they  exer- 
cised their  option  to  continue  there  for  the  additional  three  years,  and  that 
their  remaining  there  afterwards  was  in  pursuance  of  that  notice. 

Defendants  denied  this,  and  testified  that  when  the  first  year  was  up  they 
orally  bargained  with  the  plaintiff  for  the  occupancy  of  the  rooms  for  a  year, 
and  that  this  bargain  was  renewed  for  another  year  when  the  first  had  ex- 
pired. The  circuit  judge  instructed  the  jury  that  if  defendants  notified  the 
plaintiff  orally  of  their  purpose  to  retain  the  rooms  for  the  three  years  after 
the  first,  and  if  they  continued  in  possession  after  the  first  year  expired,  and 
under  their  notice,  the  lease  was  thereby  extended  for  the  whole  period. 
Under  this  instruction  the  plaintiff  had  a  verdict  for  the  amount  claimed. 

Referring  to  the  terms  of  the  lease  it  will  be  seen  that  the  estate  created 
by  it  was  to  and  did  terminate  at  the  end  of  one  year,  unless  the  lessees  at 
their  option  should  perform  a  certain  specified  act  which  if  performed  should 
extend  the  lease  for  three  years  longer.  The  specified  act  was  the  giving  of 
H  written  notice  expressive  of  their  option.  Had  this  notice  been  given  it 
would  have  constituted,  in  connection  with  the  lease,  the  evidence  of  defend- 
anVH  right,  and  the  two  papers  together  would  have  operated  as  the  grant  of 
an  estate.    This  notice  was  not  given. 

It  is  contended,  however,  that  the  requirement  of  a  written  notice  was  one 
the  parties  might  waive,  and  that  they  did  waive  it  in  this  case  when  the  de- 
fendants gave  oral  notice  of  their  intention  to  retain  possession,  and  the  plain- 
tiff allowai  them  to  do  so  as  if  the  notice  were  in  due  form.  But  the  diffi- 
culty with  this  agreement  is  that  it  makes  an  estate  for  three  years  depend 
for  its  creation  and  existence  upon  a  mere  oral  understanding.  This  is  inad- 
missible under  the  statute  which  makes  void  all  leases  for  more  than  one  year 
which  are  not  evidenced  by  writing.  Gomp.  Laws,  §  4694.  This  statute  was 
aimed  at  precisely  such  mischiefs  as  appear  in  this  case,  where  an  oral  lease 
for  years  is  set  up  against  the  denial  on  oath  of  the  supposed  lessees  that 
they  ever  made  it,  and  no  mere  waiver  of  the  parties  can  obviate  the  neces- 
sity of  obeying  the  statute  in  such  a  case. 

The  case  of  Delashman  v.  Berry^  20  Mich.  292,  differs  from  the  one  before 
ns  in  the  important  particular  that  the  lease  contemplated  an  extension  of 
the  term  by  an  option,  which  was  not  required  to  be  in  writing.  Under  such 
a  lease,  the  question  whether  the  option  had  been  exercised  was  one  of  fact, 
and  when  the  fact  was  established  the  lease,  by  its  terms,  covered  the  ex- 
tended term.  In  this  case  it  covered  the  extended  term  only  in  case  the 
the  written  notice  was  given,  and  the  substitation  of  an  oral  notice  would^ 
as  above  explained,  be  the  creation  of  an  estate  by  parol. 

The  judgment  must  be  reversed,  with  oosts^  and  a  new  trial  ordered. 

(Tlie  other  justices  concurred.) 
▼.16—29  (na  vii) 
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Tapert  V,  Detroit,  G.  IT.  &  M.  Ry.  Co. 

Filed  April  11, 1883. 

A  land-owner  agreed  to  convey  to  a  railway  company  a  strip  of  land,  part  of  which  was  to  be  occo- 
pied  by  Hs  track,  and  part  used  for  a  pabllc  street,  but  the  whole  to  revert  absolutely  on  breach  of 
condition.  He  afterwards  made  a  plat  on  which  this  strip  was  marked  a  street,  and  in  acknowled^. 
ingit  provided  that  it  should  remain  a  street  if  the  company  performed  its  obligations,  but.  if  not,  it 
should  instantly  revert.  After  his  death  bis  estate  was  partitioned,  except  the  railway  strip,  and  one 
of  the  partitioners  received  certain  premises  abutting  thereon,  which  he  sold.  This  partitioner  after- 
wards obtained  grants  from  the  rest  of  his  heirs,  and  conveyed  the  strip  to  the  railway  company  un- 
conditionally. A  subsequent  grantee  of  the  premises  which  he  had  previously  sold  claimed  a  right  to 
use  the  Ktreet,  where  the  truck  lay,  as  a  private  way  appurtenant  to  his  lots,  and  sought  to  enjoin  the 
company  from  occupying  it  with  another  track.  Held,  that  the  bill  for  injunction  would  not  lie ;  the 
plat  bad  been  made  with  reference  to  a  way  that  had  never  been  unconditionally  dedicated,  and  the 
premises  occupied  by  the  way  had  afterwards  been  nncondltionally  conveyed  to  the  railway  com- 
pany, and  became  its  private  property  before  complainant's  title  had  passed  out  of  a  representative 
of  the  estate. 

Private  owners  of  lots  can  get  no  better  right  of  way  over  premises  on  which  the  lots  abut  than  that 
which  wasott'oi<ed  to  the  public  for  acceptance  in  the  dedication  thereof  for  public  uses,  though  the 
public  non-iicceptance  of  an  offer  to  dedicate  may  still  leave  private  rights  of  way  in  the  land  so 
ofl'ered. 

A  right  of  way  cannot  he  granted  by  deed,  estoppel,  or  otherwise  by  any  one  but  the  land-owner; 
a  mere  equitable  owner  of  an  undivided  interest  in  a  possible  reversion  cannot  give  it,  and  it  cannot 
well  exist  over  an  undivided  interast  alone. 

Appeal  from  superior  court  of  Detroit. 

George  Gartner,  for  complainant  and  appellant.  Geoi*ge  Jerome  and  George 
V.  N,  Lothrop,  for  defendant. 

Campbell,  J.  Complainant  filed  his  bill  to  prevent  defendant  from  occupy- 
ing the  land  used  for  its  track  in  Detroit,  by  adding  a  second  line  of  rails  and 
naiTowing  the  part  of  the  land  not  used  for  the  running  of  cars ;  his  claim 
being  that  he  has  a  right  of  way  over  it  appurtenant  to  an  {idjaoent  lot  The 
lot  owned  by  complainant  is  lot  54,  section  25,  of  what  is  known  as  the  Antoine 
Dequindre  farm,  in  the  city  of  Detroit,  and  the  strip  of  land  over  which  the 
right  of  way  is  asserted  is  the  same  which  was  in  dispute  in  tlie  case  of 
the  City  of  Detroit  v.  Detroit  &  Miltoaukee  K  Co.  28  Mich.  173.  In  that 
case  we  held  that  the  land  was  not  a  highway,  and  that  the  city  of  Detroit 
had  no  interest  in  it  as  such.  It  is  now  claimed  that  by  holding  a  lot 
by  reference  to  the  plat  under  which  that  question  arose,  complainant  has  a 
private  right  of  way  without  regard  to  the  rights  of  the  public.  A  brief 
statement  of  the  facts  which  are  material  will  be  sufficient  to  explain  the 
points  in  issue : 

In  May,  1836,  Antoine  Dequindi-e  was  owner  of  one  e£  the  narrow  and  deep 
farms  now  within  the  city  of  Detroit,  and  next  to  a  similar  farm  known  its 
the  Witherell  farm.  At  that  time  he  made  an  agreement  to  convey  to  the 
Detroit  &  Pontiac  Bailroad  (of  which  defendant  is  a  successor)  a  strip  of  44 » 
feet  wide  along  the  entire  easterly  side  of  his  farm,  to  which  the  raihroad  wa^ 
to  add  an  equal  width  from  the  Witherell  farm.  Conditions  were  made  that 
the  land  should  be  used  by  the  railroads  with  one  or  two  tracks  at  or  on  either 
side  of  the  center  line,  and  the  remainder  used  as  a  public  street,  but  that  on 
breach  of  the  conditions  the  land  should  revert  absolutely  to  Dequindre  and 
his  heirs, — this  reversion  applying  to  the  street  uses  as  well  as  to  the  rail- 
road uses. 

In  October,  1836,  Dequindre  made  a  conveyance  of  the  farm  to  Petre  J. 
Desnoyers,  in  trust  to  pay  his  debts,  subject  to  this  agi*eement.  In  February. 
1840,  Dequindre  and  Desnoyers  made  the  plat  in  question,  covering  nominalh^ 
the  whole  farm,  in  which  the  strip  of  land  was  marked  Dequindre  street.  I» 
tlie  acknowledgment,  however,  it  was  provided  that  this  land  should  remain 
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a  street  provided  the  company  performed  its  obligations,  (which  were  not  con- 
fined to  this  single  matter,)  and  that  **  in  the  event  of  any  breach  or  breaches 
on  the  part  of  said  company  in  that  behalf,  that  said  street  shall  instantly  re- 
vei-t  to  said  Dequindre,  his  heirs  and  assigns,  as  his  and  their  own  private 
property,  and  that  he  shall  take  immediate  possession  thereof,  in  all  respects 
as  if  the  same  had  never  been  embraced  in  said  plat." 

This  language  indicates  that  the  land  in  question  was  not  considered  as  any 
part  of  the  land  transferred  to  Desnoyers,  but  was  a  separate  portion,  the  re- 
version of  which  was  to  belong  to  Dequindre  or  his  estate.  At  this  time  he 
had  made  no  conveyance  to  the  company.  In  1843  Dequindre  died  intestate, 
and  in  1845  Desnoyers  recoup  eyed  to  his  heirs  the  land  remaining  unsold  un- 
der the  trust.  Immediately  thereafter  a  partition  of  the  estate  of  Dequindre 
was  bad,  and  the  lot  in  question  was  part  of  the  portion  set  off  to  John  Wat- 
son as  representing  an  heir.  The  railroad  strip  was  left  unpartitioned.  Lots 
53  and  54,  in  section  25,  were  by  Watson  sold  in  1847  to  Alexander  Davidson, 
through  whom  complainant  holds  under  a  series  of  mesne  conveyances.  These 
lots  both  abut  on  Dequindre  street,  and  have  no  access  to  other  streets  except 
by  a  passage  reaching  them  through  the  interior  of  the  block.  In  December, 
1851,  Watson,  who  had  received  grants  from  all  the  heirs,  conveyed  the  strip 
of  40  feet  to  the  company  unconditionally. 

Complainant's  claim  now  is  that  the  deeds  under  which  he  holds  containing 
reference  to  the  plat,  he  has  a  right  to  the  use  of  Dequindre  street  as  a  way 
appurtenant  to  his  lots,  independent  of  any  public  highway  rights ;  and  he 
relies  on  several  decisions  of  this  court  and  other  courts,  holding  that  streets 
on  which  lots  are  sold  become  private  ways  in  favor  of  the  purchasers.  The 
court  below  granted  qualified  relief,  which  seems  to  have  been  based  on  this 
theory,  but  refused  to  prevent  the  defendant  from  laying  a  new  track  within 
certain  limits. 

It  was  distinctly  intimated  in  the  former  decision  referred  to  that  whatever 
disposition  was  made  by  the  plat  of  the  land  in  Dequindre  street  was  depend- 
ent entirely  on  the  conditions  and  purposes  of  the  arrangement  with  the  rail- 
road, and  subject  to  entire  defeat  by  any  reversionary  interest  which  the  De- 
quindre estate  might  thereafter  enforce.  It  is  very  clear  that  it  contemplated, 
if  any  such  reversion  became  operative,  that  it  should  become  a  complete  and 
unembarrassed  title  in  fee-simple  to  the  land.  It  is  utterly  impossible,  on 
any  sound  rule  of  construction,  to  hold  that  private  owners  of  lots  could  get 
any  better  right  of  way  than  that  which  was  offered  to  the  public  for  acceptance. 
Now,  acceptance  by  the  public  of  an  offer  to  dedicate  may  still  leave  private 
rights  of  way  in  the  land  so  offered;  but  inasmuch  as  the  private  right  de- 
pends in  such  cases  on  the  fact  that  a  dedication  has  been  attempted  or  as- 
serted, the  known  conditions  and  limitations  cannot  be  disregarded. 

It  was  held  in  the  former  case  that  this  plat  placed  Dequindre  street  on  a 
different  footing  from  all  the  rest,  and  created  no  dedication  whatever  under 
the  statute.  But  the  present  record  brings  up  some  further  difficulties.  The 
title  to  the  land  in  the  street  has  never  been  treated  as  connected  with  the 
rest  of  the  farm  for  general  purposes.  That  was  assigned  to  Desnoyers  for 
sale.  This  was  not  treated  as  belonging  to  the  trust  at  all.  When  Watson 
obtained  title  to  this  lot  under  the  partition  it  was  taken  independently  of 
and  without  regard  to  the  street  property.  A  right  of  way  cannot  very  well 
be  granted  by  deed,  estoppel,  or  otherwise,  by  any  one  but  the  land-owner. 
At  the  time  when  Watson  conveyed  to  Davidson  he  owned  at  most  in  equity 
but  an  undivided  Interest  in  a  possible  reversion  for  condition  broken.  We 
need  not  now  inquire  whether  such  an  interest  could  be  transferred  to  Iiim  at 
all,  if  he  had  not  been  one  of  the  holders  of  the  legal  title  of  which  the  railroad 
as  yet  had  received  no  transfer.  But  how  such  a  part  owner  could  cliarge 
the  entire  estate  by  an  implied  estoppel  arising  from  his  single  act  is  not 
plain  to  us. 
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A  right  of  way  cannot  well  exist  over  an  undivided  interest  alone.  The 
railroad  company  did  not  join  in  the  plat.  Desnoyers  did  not  provide  for  any 
reversion  to  himself  or  his  heirs  or  assigns.  Dequindre  had  no  title  at  law  t<> 
the  part  of  the  farm  which  was  divided  into  lots  when  the  plat  was  made, 
although  he  had  a  passable  interest  in  the  way  of  a  resulting  trust  after  his^ 
debts  were  paid.  The  severance  was  complete  between  this  and  the  remain- 
ing part  of  the  farm ;  and  all  this  appeared  on  the  plan  itself.  When  the  heirs 
subsequently  transferred  their  interests  with  the  legal  estate,  and  it  became 
thereafter  unconditionally  vested  in  the  railroad,  the  whole  title  became 
merged  and  clear,  so  far  as  this  record  shows,  and  could  only  be  hampered  by 
the  lawful  action  of  some  one  who  could  bind  the  property.  This  could  not 
be  done  by  the  owner  of  a  single  lot  or  of  an  undivided  portion;  and  pur- 
chasers  taking  from  him  were  bound  to  know  that  he  could  not,  by  a  mere 
grant  from  himself  of  any  such  parcel,  change  the  condition  or  hamper,  the 
enjoyment  of  the  whole  estate  or  any  independent  portion  of  it  over  which  he 
had  no  dominion  of  his  own. 

We  are  unable,  therefore,  to  see  what  right  complainant  has  to  interfere 
with  the  use  of  this  land  by  the  railroad  for  its  lawful  purposes.  As  defend- 
ant has  not  appealed,  we  need  not  inquire  particularly  into  the  relief  granted, 
but  we  cannot  give  complainant  any  aid  to  enlarge  it.  He  is  in  no  way 
injured  by  the  decree,  and  it  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Castnbr  v.  Farmers'  Mutual  Fire  Ins.  Co. 
Filed  April  11, 1883. 

An  Insnninee  company,  when  sued  upon  a  policy,  cannot,  after  tbe  beginning  of  rait,  make  any  o¥« 
Jectiona  to  paying  tbe  loss  that  are  diSerent  f^om  or  additional  to  those  which  it  stated  berore. 

Using  a  stove  in  a  room  that  has  no  chimney  does  not  release  an  insurance  company  from  liability 
to  pay  a  loss  by  fire  resulting  therefrom,  if  the  premises  are  not  within  corporate  limits,  or  If  the  char- 
ter or  by-laws  of  the  company  do  not  furnish  n  basis  for  refusing  to  pay. 

The  charter  of  a  mutual  insurance  company  made  the  non-payment  of  assessmenta  within  a  Hxed 
period  a  cause  of  forfeiture.  In  a  case  in  which  this  period  had  been  exceeded  and  tbe  asaBt^tmentft 
not  paid,  an  affidavit  of  loss  admitted  that  the  notice  of  assesspient  had  been  received  shortly  after  it 
was  sent;  but  tbe  affidavit  was  filled  out  by  tbe  agent  of  the  company,  and  the  Insured  was  not  led 
to  suppose  that  the  company  intended  to  rely  on  the  provision  for  forfeiture!  or  that  the  date  of  re> 
ceiving  the  notice  was  of  any  importance.  Heldf  thiit  In  an  action  on  the  policy  he  was  not  estoppctl 
by  the  recital  in  his  affidavit  from  showing  that,  although  tbe  notice  was  taken  f^om  the  pOMi-oifice 
•oon  after  it  was  sent,  it  had  not  been  delivered  to  htm  until  long  afterwards. 

The  charter  of  a  mutual  insurance  company  provided  that  members  should  be  notpud  of  aaaew. 
ments  by  circular  or  verbally,  and  that  if  they  did  not  pay  witliin  a  fixed  time  they  would  forfeit 
protection  through  their  policy.  Held,  that  such  a  personal  liability  could  not  attach  from  mer^lv 
mailing  the  notice,  If  it  was  not  actually  received. 

Refusal  to  submit  special  questions  that  cannot  control  the  result  Is  not  error. 

Error  to  Van  Buren. 

Lester  A.  TahoVy  for  plaintiffs.  E.  A.  Crane,  C.  A.  Harrison,  and  €horffe  W, 
Lawton,  for  defendant  and  appellant. 

Grates,  C.  J.  The  plaintiffs  recovered  in  the  court  below  a  certain  loss 
which  they  had  suffered  by  the  burning  of  a  dwelling-house  and  part  of  the 
contents,  which  had  been  insured  by  the  defendant  company.  The  policy 
was  issued  on  March  2, 1878,  and  the  fire  occurred  on  the  fifth  of  Octob^ 
following.  A  wood  house  stood  about  10  feet  from  the  dwelling,  and  an 
apartment  in  it  contained  a  stoye  and  was  used  for  drying  fruit.  The  fire 
started  in  that  room.  The  application  for  insurance  made  no  mention  of  this 
building.  Notice  was  regularly  given  of  the  loss  and  the  company  acted 
upon  it.  The  preliminary  proof  was  drawn  up  by  the  secretary,  and  the 
directors  made  an  investigation  and  acquired  full  knowledge  concerning  the 


Digitized  by 


Google 


Mich.]  CABTNBB   V.  FABHBB8*   MUT.  FIRE   INS.  CO.  453 

facts.  The  situation  of  the  wooden  bailding  in  which  the  fire  originated 
was  ascertained.  The  board  thereupon  declined  to  pay  any  part  of  the  loss. 
and  the  refusal  was  deliberately  based  upon  two  grounds:  First,  because 
the  insured  had  forfeited  all  right  to  recover  by  not  paying  an  assessment 
which  the  company  had  made  against  them,  according  to  the  provisions  of 
section  16  of  the  charter;  second,  because  a  stove  was  used  in  a  room 
without  a  chimney,  in  violation  of  the  charter. 

Such  was  the  position  when  the  suit  was  instituted,  and  the  company  were 
not  at  liberty  thereafter  to  vary  their  ground  and  offer  new  or  additional . 
objections.    The  property  was  farm  property,  and  not  within  any  village 
limits.    There  is  no  provision  in  the  charter  against  using  a  stove  without  a 
chimney,  nor  any  by-law  applicable  to  the  objection. 

The  chief  reliance  is  on  the  other  ground.  The  important  question  is 
whether  when  the  fire  occurred  the  policy  was  still  active  so  as  to  affect  the 
company  with  liability  as  insurers  in  respect  to  the  plaintiffs'  loss,  and  tlie 
claim  is  made  that  it  was  not;  that  the  force  of  the  policy  as  an  indemnifying 
contract  had  become  suspended  through  the  plaintiffs'  failure  to  pay  a  valid 
assessment  within  60  days  after  notice.  The  burden  of  showing  this  inter- 
ruption of  responsibility  rested  on  the  company — the  party  asserting  it. 

It  may  be  assumed  for  the  purpose  of  the  case  that  the  assessment  of  June, 
1878,  was  a  valid  assessment.  The  essential  point  is  upon  the  existence  of 
the  sdleged  default  and  consequent  suspension  of  insurance.  As  matter  of 
fact  a  notice  of  the  assessment  was  mailed  to  the  plaintiffs  not  later  than 
June  dd,  by  Mr.  Richards,  who  was  the  secretary  and  treasurer  of  the  com- 
pany, and  at  the  time  the  fire  took  place,  on  the  fifth  of  October,  no  payment 
had  been  made.  But  the  plaintiffs  claimed  that  they  did  not  receive  the  no- 
tice until  some  time  in  September,  and  it  is  not  disputed  that  within  60  days 
from  that  time  they  made  a  tender  of  the  assessment,  which  was  refused, 
The  company  maintained — First,  that  the  plaintiffs  were  estopped  from  say- 
ing that  they  did  not  get  the  notice  more  than  60  days  prior  to  the  fire;  but 
if  not,  then,  second,  that  the  mailing  the  information  amounted  to  notice 
within  the  meaning  of  the  charter  provision. 

Firsty  as  to  the  estoppel.  The  ground  on  which  this  proposition  is  based  is 
that  M.  E.  Oastner,  in  the  affidavit  of  loss  drawn  up  by  Mr.  Richanls.  the 
secretary  and  treasurer,  in  the  presence  of  the  co-plaintiff  and  the  directors 
and  some  others,  stated  that  the  notice  was  received  about  a  week  after 
Its  date,  and  that  Edward  Castner  delivered  it.  But  it  appeared  at  the  trial 
that  on  the  occasion  when  this  afildavit  wiis  made  there  was  no  intimation 
to  the  plaintiff  that  the  company  meditated  taking  any  advantage  of  the 
prior  non-payment  of  the  assessment,  nor  any  suggestion  that  the  time  of  the 
actual  reception  of  the  notice  was  of  the  least  importance,  nor  any  hint  that 
the  company  had  any  hostile  views.  There  was  evidence,  moreover,  tending 
to  show  that  the  plaintiffs  were  led  to  suppose  and  did  suppose,  as  the  agents 
of  the  company  must  have  seen,  that  the  actual  time  of  the  receipt  of  tlie 
notice  was  not  material,  and  the  statement  about  it  more  a  matter  of  form 
than  substance;  that  Mr.  Richards,  on  drawing  up  the  affidavit, inquired  about 
the  time,  and  was  told  by  the  affiant  that  he  could  not  tell ;  that  Richards  then 
pressed  him  to  make  some  reply,  and  that  he  thereupon  answered,  **  Perhaps  a 
week  or  two;"  and  there  is  evidence  tending  to  show  further  that  Edward 
Castner,  a  brother  of  Merrit,  took  the  notice  from  the  post-ortice  and  inadvert- 
ently kept  it  in  his  pocket  until  about  the  tenth  of  September,  and  then  for 
the  first  time  gave  it  to  the  plaintiffs. 

In  view  of  all  the  evidence  on  the  subject  it  was  not  proper  for  the  court 
to  role  that  the  plaintiffs  were  bound  by  this  statement  in  the  affidavit  of 
loss,  and  estopped  from  taking  the  sense  of  the  jury  on  the  question  of  the 
real  truth  respecting  the  time  when  the  plaintiffs  re<*eiverl  notice.  It  would 
have  been  an  inequitable  rather  than  an  equitable  estoppel. 
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As  to  the  second  point,  was  the  fact  of  mailing  the  paper  which  contained 
the  information  for  the  memher  sufficient  of  itself  to  constitute  the  notifica- 
tion required  by  the  charter  ?  The  proposition  here  is  that  it  makes  no  differ- 
ence whether  the  member  ever  gets  knowledge  of  the  assessment  upon  him 
or  not,  provided  notice  of  it  is  regularly  mailed  to  him,  and  therefore  the 
contention  is  to  be  viewed  on  the  assumption  that  he  does  not  get  it.  The 
language  of  the  charter  is  that  the  member  is  to  be  ''  notified  by  tlie  secre- 
tary or  otherwise,  either  by  circular  or  a  verbal  notice.^*  Section  16.  The  con- 
sequences to  flow  from  this  notification  are  admitted  to  be  important. 

A  fixed  personal  liability  is  to  depend  upon  it;  and  further,  in  case  of  fail- 
ure to  respond  by  payment  of  the  sum  assessed  as  communicated  by  the 
'<  notice/'  during  a  given  number  of  days,  the  member  is  to  stand  unprotected 
by  his  policy  and  wholly  without  remedy  or  redress  in  case  of  loss.  In  prin- 
ciple it  is  not  easy  to  distinguish  the  nature  of  the  required  notification  from 
the  office  and  object  of  service  of  process,  and  there  would  seem  to  be  as  muclv 
reason  for  real  notice  in  the  case  in  question  as  in  the  case  of  an  action." 

The  destruction  of  a  mail,  or  accidents  preventing  the  delivery  of  matter^ 
or  even  a  considerable  delay,  might  at  any  time,  without  fault  of  the  persons 
insured,  eventuate  in  wide-spres^  loss  and  injustice. 

No  construction,  open  to  so  much  objection,  should  be  admitted  unless 
rendered  necessary  by  the  terms  of  the  charter;  and  they  do  not  require  it. 
On  the  contrary,  they  contemplate  that  the  members  shall  have  real  informa- 
tion of  the  assessment.  The  provision  is  not  that  notice  or  information  shall 
be  mailed  or  sent  or  forwarded.  The  members  are  to  be  *'  notified," — ^that  is, 
informed;  to  have  made  known  to  them  the  fact  of  the  assessment;  and  this 
is  permitted  to  be  done  either  by  oral  statements  to  the  members  or  by  deliv- 
ery to  them  of  written  statements  through  the  agency  of  the  post-ofike  or 
some  other.  It  follows  that  the  second  ground  of  defense  cannot  be  sup* 
ported.  On  reviewing  the  charge  it  appears  to  have  been  very  full  and  en* 
tirely  fair,  and  it  is  not  open  to  complaint  by  the  company. 

No  error  was  committed  in  declining  to  submit  the  specific  questions  pro- 
posed by  the  defense.    They  called  for  nothing  which  could  rule  the  result. 

No  error  is  shown,  and  the  judgment  should  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


DuRFEE  V.  Abbott  and  another. 
Filed  April  11, 1883. 

Wben  an  execntor,  who  Ib  alio  resldaary  togatea,  has  given  bond  lo  pay  the  debts  and  legaetes  of  thfr 
testator,  he  becomes  entitled  to  take,  iNMsess,  and  dispose  of  all  the  property  of  the  estate  at  bis  dis- 
cretion, and  withoQt  returning  into  oonrt  any  inventory  or  account  whatever;  the  debts  and  legacies 
become  personal  liabtlltles  against  him,  which  he  and  his  sareties  must  pay  and  discharge,  even 
thoagh  they  exceed  the  assets. 

A  probate  order,  providing  for  the  adjustment  by  the  court  of  a  claim  against  a  decedent,  con. 
tained  the  recital:  **  The  attorney  for  the  executor  of  the  lant  will  and  testament  of  said  deceased  being 
present  in  conrt  and  consenting  thereto.*'  UOA,  Insufflcieut  In  itself,  and  without  at  least  identify- 
ing the  attorney,  to  give  the  court  Jurisdiction. 

An  attorney  under  mere  general  retainer  cannot  bind  his  client  to  any  particular  action  by  giTlnf: 
an  unauthorised  connent  thereto;  and  a  layman,  acting  as  attorney,  cannot  give  consent  at  all  to  any 
action  binding  his  principal,  unless  he  is  speclflclally  and  formally  empowered  for  tlie  very  purpose, 
and  liis  authority  is  produced  and  proved  in  conrt. 

Consent  to  an  order  of  conrt  tnkes  the  place  of  process  to  bring  the  party  consenting  within  the* 
Jnrfsdiction ;  and  the  record  should  name  the  person  assuming  therein  to  act  tor  the  party,  s  >  that  the 
latter  may  know  to  whom  to  look  for  indemnity  in  case  the  appearance  In  his  behalf  waa  anaothor- 
lied. 

An  attorney  who  relies  upon  record  proof  to  support  an  assertion  must  produce  the  particular  rec- 
ord ;  it  is  not  enough  that  he  merely  produces  the  ftle  in  which  he  claims  it  is  to  be  found. 

An  executor,  under  ordinary  trands,  must  defend  the  estate  against  claims,  and  can  pay  none  thai 
have  nol  been  Judtcially  approved ;  he  cannot  dispense  with  proof,  or  bind  himself  or  tlie  estate  by 
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admissioap.  Bnt  an  executor  who  tuis  gynn  bona  as  rAsidunry  legatee  can  settle  claims  at  hts  diM. 
cTetion;  no  one  can  queatlon  his  acts  but  his  saretfes,  nor  can  they  except  when  It  is  sought  tocharge 
them  personally  on  his  default  in  nisiklng  payment. 

Giving  bond  as  executor  and  residuary  lexatea  snbstantlaTly  eooMiletas  administration ;  and  the  iu- 
rerTention  of  the  judge  of  probate  afterwards,  if  admissible  at  all,  is  uem  iwiwlal,  —Ian,  perhaps, 
where  the  exeeotor  disputes  a  claim. 

Where  an  executor,  as  residuary  legatee,  hss  ghren  bond  to  pay  the  debia  and  legacies,  no  commis- 
«ion  need  be  issued  to  consider  claims  against  the  estate. 

Notice  by  publication  is  insui&clent  In  any  except  the  ordinary  proceedings  to  adjust  claims  against 
an  estate;  if  such  adjustment  is  attempted  by  the  probate  court  after  the  executor  has  given  bond  as 
residuary  legatee,  the  notice,  which  in  such  cases  Is  to  the  executor  and  his  sureties,  must  be  per- 
sonally served. 

Settlement  of  estates  Is.  in  ordinary  cases,  a  proceeling  in  ram,  to  which.  In  contemplation  of  law, 
all  persons  interested  are  parties.  The  estate  is  ihe  rev,  and  as  the  successive  steps  are  taken  in  a  lim- 
ited time,  and  are  presumed  to  be  watched  by  the  parties  concerned,  notice  to  them  by  publication  is 
sufficient.  But  wlien  the  executor,  as  residuary  legatee,  has  given  bond  to  pay  debts  and  legacies,  the 
proceeding  is  no  longer  in  rem^  for  the  re«  (tlsuppeani  when  tjie  estute  passes  fk-om  the  control  of  the 
probate  court.  A  claim  then  attaches  to  no  specitlc  property,  but  becomea  the  persona  1  obligation  ot* 
the  debtor  and  hla  sureties  alone,  and  notice  of  proceedings  to  enforce  it  must  be  served  on  tliem  per. 
woally  and  on  no  others,  as  heirs,  benellclarles,  and  creditors  have  no  Interest  in  it,  and  no  right  to 
be  beard. 

Constructive  notice  of  proceedings  to  enforce  personal  demands  is  insufUcient. 

Error  to  Wayne. 

Conely^  Maybury  &  Lucking,  for  plaintiff.  Alex.  2>.  Fowler^  for  defendant 
and  appellant. 

Coo  LEY,  J.  The  defendants  who  prosecute  this  writ  of  error  are  the  sure- 
ties on  the  bond  of  John  McKeown,  executor  and  residuary  legatee  under  the 
will  of  John  T.  McKeown,  deceased.  The  bond  was  given  under  the  statute, 
(Comp.  Laws,  §  4866,)  and  its  condition  is  that  the  principal  obligor  shall 
pay  the  debts  and  legacies  of  the  testator.  On  the  giving  of  this  bond  the 
ax6Cntor  became  entitled  to  all  the  property  of  the  estate,  and  was  at  liberty 
to  take,  possess,  and  dispose  of  it  at  discretion,  without  returning  into  court 
any  inventory  or  account  whatsoever.  McElroy  v.  Hathaway,  44^  Mich.  399; 
IS.  C.  6  :S^.  W.  Rep.  867;]  Batchelder  v.  Ras9ell,  10  N.  H.  39;  Colwell  v.  Alger, 
5  Gray,  67.  By  the  same  act  the  testator's  debt  and  legacies  were  made  per- 
sonal liabilities  of  the  executor,  which  he  and  his  sureties  must  pay  and  dis- 
charge, even  though  they  miglit  exceed  the  assets.  Hathaway  v.  Weeks,  34 
Mich.  237 ;  Cfiapman  v.  Craig,  37  Mich.  370;  McElroy  v.  Hathaway,  44  Mich. 
399;  [S.  C.  6  N.  W.  Rep.  867;]  Tarbell  v.  Whiting,  5  N.  H.  63;  Colwell  v. 
Alger,  5  Gray,  67;  Nat.  Bank  v.  Stanton,  116  Mass.  435. 

This  suit  is  brought  upon  the  bond,  against  the  principal  and  sureties,  to 
recover  the  amount  of  an  alleged  indebtedness  of  the  testator  to  one  Culver. 
The  sole  evidence  of  indebtedness  to  Culver,  which  was  produced  on  the  trial, 
eonsiflted  in  an  order  of  the  judge  of  probate  purporting  to  be  an  allowance 
of  Culver's  claim  at  a  sum  specilied.  The  proceedings  in  the  probate  court 
resulting  in  this  allowance  are  very  imperfectly  reported  to  us,  but  the  follow- 
ing facts  are  either  stated,  or  are  inferable  from  the  recitals  in  the  probate 
records : 

After  the  executor  had  duly  qualified,  a  commission  for  the  hearing  and 
allowance  of  claims  was  issued,  and  In  due  time  Wiis  returned.  Culver,  who 
for  some  reason  had  not  presented  his  claim  to  the  commissioners,  applied  to 
the  court,  after  the  commission  had  been  returned,  for  an  order  reviving  it. 
On  August  6, 1878,  the  following  order  was  entered  by  the  probate  court: 

**In  the  matter  of  the  estate  of  John  T.  McKeown,  deceased.  This  day 
having  been  appointed  for  hearing  the  petition  of  Edmund  F.  Culver,  praying 
for  the  revival  of  the  commission,  to  the  commissioners  on  claims  against  said 
deceased,  or  for  the  allowance  of  his  claim  by  the  court,  and  the  attorney  for 
the  executor  of  the  last  will  and  testament  of  said  deceased  being  present  in 
court  and  consenting  thereto,  it  is  ordered  that  the  claim  of  said  petition  be 
examined  and  adjusted  by  the  court,  at  the  probate  office  in  the  city  of  Detroit, 
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on  tlie  fifth  day  of  September  next,  at  10  o'clock  in  the  forenoon,  and  tbat 
notice  of  said  hearing  be  given  by  publishing  the  same  once  a  week,  for  three 
Huccessive  weeks  previous  to  said  day  of  hearing,  in  the  Detroit  Post  and 
Tt-ibufie,  a  newspaper  printed  in  the  said  county  of  Wayne." 

It  will  be  noticed  that  this  order  purports  to  be  made  by  consent  of  the 
''  attorney  for  the  executor,"  and  it  is  supposed  to  bind  the  executor  to  the 
proposed  hearing.  Preceding  steps  were  not  proved,  and  the  executor  there- 
fore appears  in  court  on  the  making  of  tliis  order  by  the  force  of  this  consent 
alone.  The  recital  in  the  order  attracts  attention  by  the  fact  that  the  person 
giving  the  consent  is  not  named.  Who  was  this  attorney,  and  what  was  his 
authority  ?  Was  he  employed  generally  to  take  cliarge*  of  all  matters  per- 
taining to  the  estate,  or  was  he  specially  employed  in  the  particular  proceed- 
ing? Was  he  an  attorney  at  law,  or  was  he  a  layman  specifically  empowered 
to  answer  this  claimant's  petition?  These  are  questions  which  the  probate 
records  ought  to  answer,  but  upon  which  these  records  are  silent.  The  juris- 
diction of  a  court  over  the  person  of  a  litigant  cannot  be  left  to  rest  upon  so 
viUTue  and  ambiguous  a  recital  as  appears  here.  No  attorney,  by  virtue  merely 
of  a  general  retainer,  can  have  autiiority  to  bind  liis  client  to  any  particular 
action  by  such  a  consent,  and  no  person,  not  a  member  of  the  legal  profes- 
sion, could  give  the  consent  at  all,  unless  specifically  and  formally  empowered 
for  the  very  purpose,  and  the  authority  produced  and  proved  in  court  And, 
in  any  case,  the  record  should  identify  and  name  the  person  assuming  and 
acting  upon  the  authority,  for  the  very  sutiicient  reason — if  for  no  other — that 
some  particular  person  should  appear  of  record  to  be  resp<msible  for  the  aoti 
in  order  that  the  executor  may  know  to  whom  he  should  look  for  indemnity 
in  case  any  one  had  assumed  to  enter  an  unautiiorized  appearance  for  him. 
(Consent  to  an  ordert  In  such  a  case,  stands  in  the  place  of  process  to  bring 
the  party  before  the  court,  and  the  same  reasons  which  require  that  an  offleer 
shall  return  process  over  his  own  signature,  make  it  imperative  that  some 
named  person  shall  stand  responsible  for  the  supposed  consent. 

It  is  not  possible,  therefore,  to  derive  any  support  for  the  subsequoit  pro- 
ceedings from  the  i-ecdtal  of  consent  which  is  contained  in  this  order.  8till« 
as  the  oi'der  for  publication  \v:is  general,  and  in  terms  as  much  applicable 
to  the  executor  as  to  the  sureties,  compliance  with  it  would  doubtless  lieaof- 
Qcient  to  bring  the  executor  l>efore  the  court  if  it  was  sufficient  as  to  the 
sureties;  and  we  may  therefore  leave  out  of  view  the  supposed  consent,  and 
proceed  to  inquire  whether  the  order  for  publication  was  of  force  for  any 
purfKise.  This  is  the  most  important  question  in  the  case.  Here,  however, 
we  are  confronted  with  the  difficulty  that  It  does  not  appear  that  the  pnblih 
cation  was  ever  made.  It  appears  tlmt  counsel  for  the  plaintiff  claimed  on 
the  tiial  that  the  order  was  published,  and  proof  thereof  duly  filed  in  the 
probate  court ;  and  as  evidence  of  this  he  brought  into  the  court  the  probata 
riles  and  submitted  them  in  gross,  claiming  that  the  evidence  was  thera 
This  was  not  admitted  by  the  defendants,  and  the  plaintiff  went  no  further 
in  making  the  proof.  It  seems  to  have  been  assumed  that  it  was  the  busi- 
ness of  the  defendants,  after  the  assertion  was  made  that  the  proof  waa  in  the 
files,  to  search  the  package  through  and  prove  the  negative  if  he  did  not  find 
it;  and  that  counsel's  assertion  was  prima  facie  correct  until  it  had  been 
disproved.  This  is  a  mistake.  The  party  asserting  a  fact  must  prove  ii^  and 
if  it  is  a  fact  supposed  to  be  of  record,  he  must  produce  the  record  on  which 
he  relies,  and  submit  it  to  inspection.  As  well  might  he  produce  a  record 
of  deeds  and  require  that  his  assertion  that  a  particular  conveyance  appearing 
in  it  should  be  received  as  sufficient  evidence  of  the  fact  until  disprov^^as  to 
make  a  similar  assertion  respecting  the  mass  of  papera  constituting  the  pro- 
bate files.  The  other  party  is  not  to  be  called  upon  to  prove  a  negative  by 
any  such  device.  It  would  be  going  but  a  step  further  for  a  party  to  call  a 
witness,  and  on  an  iissertion  that  he  would  testify  to  certain  facts,  insist  that 
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Ihay  were  therefore  proved,  until  the  other  party,  by  interrogating  him,  dis- 
proved the  assertion. 

But  supposing  the  publication  proved,  let  us  see  how  the  case  will  stand. 
The  plaintiff,  to  maintain  his  judgment,  must  establish  the  following  propo- 
sitions: Firstf  that  claims  must  be  proved  and  a]lowe<l  where  the  executor,  as 
residuary  legatee,  has  given  bonds  to  pay  debts  and  legacies,  or  at  least  that 
they  may  be,  as  in  other  cases ;  and,  secotul,  that  when  the  judge  of  probate 
proposes  himself  to  hear  and  pass  upon  claims,  notice  by  publication  is  an  ad- 
missible process  for  bringing  the  parties  concerned  before  him.  If  he  fails  in 
^fupportiug  either  of  these  propositions,  he  fails  altogether. 

That  in  respect  to  the  proof  of  claims  there  are  essential  differences  between 
this  case  and  the  ordinary  case  of  administration,  is  obvious  on  the  most  (nir- 
:sory  examination  of  the  statutes.  An  executor  who  gives  the  customary  bond 
has  no  authority  whatever  to  dispense  with  the  proof  of  claims,  or  to  make 
4iny  admissions  respecting  them  which  can  bind  either  himself  or  the  es- 
ta^.  Fish  V.  M<n*S€,  8  Mich.  34.  His  duty  is  to  defend  the  estate  against 
claims;  not  to  allow  them;  and  he  can  pay  only  such  as  are  judicially  approved. 
The  necessity  for  the  allowance  of  claims  is  therefore  imperative  and  abso- 
lute. But  the  executor,  who  is  residuary  legatee  and  lias  given  bond  as  such, 
may  settle  and  pay  the  claims  at  discretion,  and  nobody  except  the  sureties 
in  his  bond  can  question  his  acts,  for  the  very  obvious  reason  that  no  one  else 
is  concerned.  Even  the  sureties  could  question  them  only  in  case  attempt 
was  made  to  charge  them  personally  upon  his  default  in  making  payment. 
T)ie  giving  of  such  a  bond  substantially  compels  the  administration;  and  if 
the  further  intervention  of  the  judge  of  probate  is  admissible  for  the  adjust- 
ment of  claims,  it  is  certainly  not  essential  unless  it  may  be  when  a  claim  is 
asserted  which  the  executor  disputes.  The  settlement  of  claims  is  the  per- 
Honal  affair  of  the  executor  and  the  claimants,  to  be  disposed  of  in  their  own 
way  and  at  their  own  pleasure. 

That  it  has  been  customary  to  issue  a  commission  in  these  cases  is  prob- 
able; but  in  Alger  v.  Smith,  2  Gray,  400,  under  statutes  analogous  to  our  own, 
it^was  deemed  quite  unnecessary.  In  that  case,  as  in  this,  the  executor  had 
given  bond  as  residuary  legatee.  Afterwards,  having  discovered  that  the 
liabilities  exceeded  the  assets,  he  petitioned  to  have  his  bond  canceled  and  the 
ordinary  executor's  bond  substituted,  and  also  that  a  commission  be  issued 
far  the  hearing  and  adjustment  of  claims.  The  first  prayer  was  denied  on  the 
.same  grounds  which  influenced  this  court  to  the  judgment  in  Hathatoay  v. 
KTaeAcs,  34  Mich.  237 ;  and  the  second  was  denied  also.  The  supreme  court, 
approving  of  the  action  of  the  probate  judge  in  denying  the  first  prayer,  added 
that  as  the  bond  ^*  stands  as  security  to  creditors  for  the  payment  of  their 
debts  in  full,  there  was  no  occasion  to  appoint  commissioners  to  ret;eive  and 
examine  their  claims ;  and  he  was,  therefore,  correct  also  in  refusing  to  ap- 
point them." 

But  let  it  be  admitted  that  by  reason  of  failure  of  the  executor  and  the 
-claimant  to  agree  it  was  proper  to  bring  the  claim  before  the  judge  of  probate 
for  allowance,  and  we  have  still  to  see  whether  publication  of  notice  is  an  ad- 
missible method  for  bringing  the  parties  before  him.  That  it  is  not  the  most 
proper  method  is  very  obvious,  for  the  very  sufficient  reason  that  the  only  per- 
sons to  be  notified  are  the  executor  and  his  sureties ;  and  a  personal  notice  to 
them  is  more  simple,  more  certain  to  accomplish  its  purpose,  and  must  gen- 
erally be  more  inexpensive.  The  judge  of  probate  should,  therefore,  have  or- 
4iered  personal  notice  to  be  given,  even  if  publication  would  answer  the  re- 
quirements of  the  law.  But  in  our  opinion  it  would  not  answer  the  require- 
ments of  the  law  in  a  case  of  this  description,  and  any  general  words  in  the 
.statutes,  which  would  seem  to  admit  of  such  a  notice,  must  be  restricted  in 
their  operation  to  estates  which  are  being  settled  in  the  ordinaiy  way. 
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Notice  by  publication  in  probate  cases  is  generally  admissible,  becanse  the 
settlement  of  an  estate  is  a  proceeding  in  rem,  to  which  all  pei*sons  interested' 
are,  in  contemplation  of  law,  parties;  the  estate  is  the  res,  and  the  successive 
steps  are  required  to  be  taken  in  a  limited  time,  and  are  supposed  to  be  watched 
by  the  parties  concerned  for  the  protection  of  their  respective  interests.  In 
such  a  case  notice  by  publication  is  reasonably  certain  to  reach  the  parties; 
and  it  may,  therefore,  be  quite  proper  to  provide  for  that  species  of  notice, 
and  to  make  it  sufficient  for  jurisdictional  purposes.  In  many  cases  any  other 
notice  would  be  impracticable,  because  of  the  great  number  of  the  parties  in 
in  interest,  and  the  ditHculty  of  finding  and  reaching  tbem  for  personal  serv- 
ice. Every  heir  and  every  beneficiary  under  a  will  may  be  interested  in  dis- 
puting an  alleged  indebtedness,  and  every  creditor  also,  wherever  there  is  dan- 
ger that  the  allowance  of  further  claims  will  preclude  payment  in  full.  But 
the  case  Is  wholly  different  when  an  executor  who  is  also  residuary  legatee 
has  given  bond  to  pay  all  claims.  There  is  no  longer  a  proceeding  in  rem,  for 
the  res  disappears  when  the  estate  passes  from  the  control  of  the  probate 
court  and  becomes  merged  in  the  individual  estate  of  the  executor  himself. 
What  before  was  ajti*  ad  rem  in  the  creditor,  to  be  enforced  by  the  aid  of  the 
probate  court  as  a  lien  upon  an  estate  in  its  charge,  becomes  now  a  personal 
obligation  of  the  executor  and  his  sureties,  attaching  itself  to  no  specific  prop- 
erty, and  concerning  no  other  persons  whomsoever.  The  court  has  no  power, 
for  the  purpose  of  enforcing  this  obligation,  to  follow  the  property  wOiich  be- 
fore constituted  the  assets  of  the  testator;  and  the  heirs,  the  beneficiaries  under 
the  will,  or  the  creditors,  are  not  to  be  summoned  when  the  demand  is  to  be 
proved,  because  they  have  no  interest  in  the  question  of  its  proof,  and  there-- 
fore  no  right  to  be  heard  upon  it. 

It  seems  plain,  then,  that  the  right  to  establish  the  claim  in  controversy  on 
merely  constructive  notice  to  the  parties  concerned  cannot  be  admitted  on 
any  assumption  that  the  proceeding  is  a  proceeding  in  rem.  The  res  having 
disappeared,  and  the  demand  having  become  the  personal  obligation  of  the 
executor  and  his  sureties,  they  are  entitled  to  have  it  treated  as  a  personal 
obligation  in  the  proceedings  to  prove  it.  They  are  entitled  to  their  day  in 
court,  and  to  personal  service  of  process,  or  a  substitute  therefor,  to  bring 
them  before  the  court.  Merely  constructive  notice,  which  may  never  reach 
them,  and  which  would  be  insuflicient  in  the  case  of  other  personal  demands, 
will  be  insufficient  in  this  case  also. 

It  follows  that  the  supposed  allowance  of  the  claim  by  the  judge  of  probate 
was  ineffectual  and  the  judgment  based  upon  it  is  erroneous.  It  will  be  re- 
versed, with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 


Lambert  v.  Gbiffith  and  another. 
Filed  April  11, 1883. 

A  partner's  interest  in  s  flrin  oonslsts  asanllf.  If  not  ulwsys,  in  his  share  of  the  tssete  after  all  ae« 
eoants  are  settled  among  the  partners  and  all  debts  paid. 

Where  a  credit  to  a  partner  appeared  upon  the  books  of  the  firm,  and  was  distlnctlf  ascertained,  it 
was  regarded  as  having  been  incloded  In  the  partnership  settlement,  which  was  evidently  meant  tb 
leave  nothing  nnprovided  for. 

An  indemnifying  bond,  given  by  a  firm  to  a  retiring  partner,  is  intended  to  eeeore  him  against  debta 
of  the  firm  to  third  persons  on  wliich  he  might  be  held  liable  If  the  Arm  did  not  pay  thena.  It  wonld 
not  be  regarded  as  meant  to  cover  a  credit  to  the  partner  himself  on  the  books  of  the  firm,  as  tha^ 
woald  be  a  debt  to  himself,  for  which  he  was  himself  in  part  responsible  as  partner. 

Appeal  from  Berrien. 
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James  Bratmi  and  H.  F.  Severens,  for  complainiuit  and  appellant.  Edward 
Baocm  and  George  S.  Clappy  for  defendants. 

Campbell,  J.  This  is  a  foreclosure  bill  to  collect  on  a  mortgage  of  ^8,000» 
given  in  place  of  an  indemnity  bond,  an  alleged  debt  of  $999.52,  claimed  ta 
have  been  due  from  the  former  firm  of  Griffith  &  Co.  to  Lambert,  the  retir- 
ing partner,  under  certain  transactions  which,  in  other  forms,  have  been  liti- 
gated in  this  court  heretofore.  The  facts  relevant  to  the  present  issue,  so  far 
as  they  relate  to  the  origin  of  the  demand,  are  these : 

In  1872,  Lambert,  Abner  J.  Griffith,  and  John  Rice  became  partners,  and^ 
among  other  things,  Lambert  was  to  keep  the  books.  In  August,  1873,  the 
firm  was  dissolved,  and  the  conditions  of  dissolution  provided  as  follows: 
Lambert  was  to  transfer  to  Bice  &  Griffith  all  of  his  interest  in  the  effects  of 
the  firm,  and  surrender  a  note  of  $4,000  due  him  from  the  firm ;  Bice  &  Grif- 
fith were  to  pay  all  firm  debts,  and  indemnify  Lambert  by  a  bond  for  88,000, 
(in  lieu  of  which  the  mortgage  in  suit  was  made,)  from  all  claims  and  demands, 
against  the  firm,  including  a  note  held  by  Bice.  They  were  also  to  pay  him 
$4,000,  of  which  $1,400  was  provided  for  by  a  note,  with  a  surety  and  collat- 
erals, and  $2,600  secured  by  mortgage  from  Rice.  From  this  $4,000  was  to 
be  deducted  any  amount  received  by  Lambert  for  the  firm,  and  not  accounted 
for.  On  the  other  hand,  he  was  to  have  added  to  his  claim  any  amount  paid 
out  by  him  to  the  firm,  and  not  credited. 

The  $2,600  mortgage  has  been  foreclosed,  and  on  that  foreclosure  the  pres- 
ent demand  (of  $999.52  and  interest)  was  excluded  as  not  within  its  terms. 
It  is  now  claimed  that  this  court  recognized  its  validity  as  a  demand  due  by 
the  firm  to  Lambert,  because  in  the  opinion  of  the  court  it  was  said  to  have 
been  properly  rejected  for  the  reason  given  by  the  circuit  couit  commissioner,. 
44  Mich.  69;  [S.  C.  6  N.  W.  Rep.  106.1 

The  commissioner  rejected  it  because  it  appeared  fully  on  the  books  as  en- 
tered by  Lambert,  and  therefore  could  not  be  brought  within  the  language, 
**  said  party  of  the  first  part  has  paid  out  and  not  credited  himself  with  on 
the  books."  The  commissioner's  view  of  its  validity  as  a  claim  outside  of 
the  mortgage  had  nothing  to  do  with  the  matter  before  him,  or  with  the 
re^isons  for  rejecting  it  from  the  $2,600  mortgage  which  were  approved  by  this 
court.  It  was  not  a  matter  into  which  we  were  called  on  to  inquire,  and  we 
have  in  no  way  considered  its  existence  heretofore.  The  present  i*ecord 
brings  it  up  as  a  new  question. 

The  present  record  presents  two  main  questions,  viz.:  First,  is  this  a  claim 
covered  by  the  indemnity  mortgage  as  a  debt,  claim,  or  demand  against  the 
firm?  and,  second,  if  so,  has  the  land  covered  by  the  mortgage  been  so  dealt 
with  as  to  discharge  it?  This  second  question  arises  out  of  the  release  of  all 
tlie  land  except  a  parcel  owned  by  the  defendant  I)e  Mott,  without  his  knowl- 
edge or  consent,  after  his  purchase,  and  out  of  assurances  given  by  Lambert 
that  no  such  claim  as  the  present  was  included. 

We  have  not  been  able  to  discover  any  sufficient  ground  for  regai-ding  this 
claim  as  coming  within  the  mortgage,  or  as  existing.  In  our  opinion  the 
transactions  on  the  dissolution  are  inconsistent  with  it  The  interest  which 
a  partner  has  in  a  firm  consists  usually,  if  not  always,  in  his  share  of  the  assets 
after  all  the  accounts  are  settled  among  the  partners,  and  all  debts  paid^ 
This  $999.52  appeared  distinctly  on  the  books,  and  must  neces.sarily  have 
formed  a  part  of  any  such  accounting.  The  agreement  provided  expressly 
for  his  surrendering  a  negotiable  note  of  $4,000  which  he  held,  and  which 
might  otherwise  have  l>een  negotiated.  It  provided  that  he  should  have 
security  for  the  $4,000,  which  was  reckoned  as  the  value  of  his  interest  after 
settlement,  according  to  the  books,  and  for  any  additional  sum  due  him  not 
credited.  It  provided  for  a  bond,  and  not  a  mortgage,  to  indemnify  him 
as^ainat  firm  liabilities.  It  is  evident  nothing  was  intended  to  be  left  unpro- 
vided for. 
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There  was  no  conceivable  reason  why,  when  he  was  i^eceiving  mortgage 
security  for  the  money  to  be  paid  him  by  Rice  &  Griffith,  and  specific  credit 
was  allowed,  with  time  fixed  for  making  such  payment,  he  should  fix  no  time 
and  malce  no  conditions  concerning  the  payment  and  security  in  the  same 
way  of  this  sum  also.  It  was,  if  a  valid  debt  at  alU  as  distinctly  ascertained 
as  possible,  and  as  important  to  have  secured.  No  reasonable  construction 
could  add  it  to  the  $2,6(K)  mortgage,  and  it  was  still  more  repugnant  to  the 
notion  of  an  indemnifying  bond,  for  he  needed  no  indemnity  against  himself, 
and  it  would  be  a  forced  construction  to  include  a  claim  due  to  himself  by 
himself  and  otiiers  in  such  an  instrument.  No  doubt  the  conduct  of  the  par- 
ties might  in  some  cases  give  a  practical  construction  to  the  contrary  of  the 
natural  one,  but  we  find  no  satisfactory  proof  of  such  conduct. 

Construing  the  dissolution  arrangement  by  its  natural  purport,  we  think  it 
•clear  that  this  alleged  debt  belonged  to  the  partnership  accounting,  and  was 
included  in  the  completed  settlement,  and  that  the  debts  to  be  provided  for 
under  the  indemnity  bond  were  debts  due  to  third  persons,  on  which  he  would 
liave  been  liable  if  unpaid.  We  find  nothing  which  induces  us  to  believe 
that  any  other  idea  then  existed  in  the  minds  of  the  contracting  parties,  and 
nothing  to  indicate  that  the  settlement  was  not  a  reasonable  one  on  that 
^asis.    We  think  that  construction  should  prevail. 

The  other  questions  be6ome  immaterial.  The  bill  was  properly  dismissed, 
and  the  decree  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Glass  v.  Glass  and  another. 
Filed  April  11, 1883. 

Where  a  bill  for  relief  against  a  mortgage  neither  coauts  apon  nor  mentions  an  alleged  aadgnment 
to  the  complninunt  ot  a  right  to  redeem,  such  assignment  is  oatside  the  issae. 

A  firm  of  brothers  were  indebted  to  two  other  brothers.  One  of  the  partners  Joined  with  his  wift  ^n 
a  mortgage  to  the  other  brothers  to  cover  all  soma  which  the  firm  then  owed  or  might  tliere«ltor  om 
them.  The  firm  afterwards  dissolved,  and  in  the  agreement  for  diaaolntioo  the  remaining  partimr 
bound  himself  ** to  vMf  a  mortgage  on  his  interest"  in  the  property  already  mortgaged,  in  the  two 
brothers  to  whom  it  had  been  mortgaged,  "in  consideration  that  they  *  *  •  shall  fully  obligate 
themselves  to  secure  to  the  retiring  partner  the  performance  of  this  agreement."  The  remaining  part- 
ner afterwards  quitclaimed  the  eqalty  of  redemption  to  the  mortgaged  property  to  his  wife,  and  she 
filed  a  bill  against  the  mortgagee  brethren,  aslcing  that  the  mortgage  might  be  dischai^^,  or  Uiat 
the  amount  due  might  be  ascertained  and  she  allowed  to  redeem.  Held^  that  under  the  diaeolatiou 
■agreement  the  mortgagees  were  trustees  of  the  mortgage  for  the  retiring  partner,  and  be  should  have 
been  made  a  party  defendant  to  the  bill;  further,  an  accounting  should  be  had  with  regard  to  th^ 
transactions  to  which  the  mortgage  directly  applied,  and  another,  if  necessary,  to  a<Uuat  the  claims 
-of  the  ce»tui  qtte  iru$t. 

Appeal  from  Wayne. 

E7'Vin  Pahner  and  George  Gartner,  for  complainant  and  appellant.  1>.  Be- 
thune  Duffield,  for  defendants. 

Graves,  C.  J.  March  1, 1874,  James  Glass,  complainant's  husband,  and  Ar- 
chibald, his  brother,  were  doing  business  in  Detroit,  as  partners,  under  the 
name  of  James  Glass  &  Bro.,  and  becoming  embarrassed  they  compromised 
with  their  creditors.  The  defendants,  who  were  brothers  of  James  and  Archi- 
bald, residing  at  London,  in  Ontario,  were  already  creditors,  and  they  also  be- 
came indorsers  on  several  notes  given  on  the  compromise. 

April  24,  1874,  complainant  and  her  husband,  James,  executed  to  the  de- 
fendants a  mortgage  on  the  husband's  undivided  half  of  the  Preston  block 
property,  in  the  city  of  Detroit;  and  after  providing  for  the  payment  of 
^7,000  in  one  year  from  the  date,  the  condition  proceeded  as  follows:  "Tlie 
-design  of  the  mortgage  is  to  cover  all  sums  that  James  Glass,  or  James  Glass 
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&  Bro.,  now  owe  said  William  Glass  and  Samuel  Glass,  Jr.,  and  all  sums  tliat 
they  may  owe  them  in  the  future,  and  shall  pay  and  dischai'ge  all  notes  dated 
March  1»  1874,  indorsed  by  the  said  parties  of  the  second  part,  given  in  con^ 
piromise  by  said  first  parties  of  their  indebtedness,  then  these  presents  shall 
cease,  and  be  null  and  void." 

September  8, 1874,  the  brothers  James  and  Archibald  dissolved,  and  the 
latter  assigned  to  James  his  ^*  interest  in  the  business,  good-will  and  assets, 
real  or  personal,"  except  his  share  in  the  west  half  of  lot  5,  south  of  Jef- 
ferson avenue,  military  reservation.  The  sixth  article  in  the  dissolution, 
agreement  was  drawn  as  follows:  ^^ Sixth.  To  secure  the  performance  on  his 
part  of  the  contract,  said  James  agreed  to  vest  a  mortgage  on  his  interest  in 
the  property  in  Detroit  known  as  the  Preston  block,  in  William  and  Samuel 
Glass,  in  the  sum  of  three  thousand  aollars,  ($3,000,)  in  consideration  that 
they,  the  said  William  and  Samuel,  shall  fully  obligate  themselves  to  secure 
to  said  Archibald  the  performance  of  this  agreement  on  the  part  of  said 
James,  and  shall  indemnify  and  save  harmless  the  said  Archibald  from  any 
and  all  debts  contracted  by  the  firm  of  James  (rlass  &  Bro.,  and  from  all  costs, 
liability,  or  loss  arising  out  of  any  transactions  of  the  firm  of  James  Glass  & 
Bro.,  or  James  Glass,  while  such  firm  was  in  existence." 

The  instrumeut  of  May  5v  1876^  referred  to  in  the  testimony  as  an  assign* 
ment  from  James  to  complainant  of  a  right  to  redeem  the  moitgage,  is  not 
counted  on  nor  mentioned  in  the  bill.  It  is,  consequently,  a  matter  outside 
.  the  issue. 

February  1,  1879, the  husband,  James,  quitclaimed  the  equity  of  redemption 
to  complainant,  and  she  subsequently  filed  this  bill  for  alternative  relief. 
Firift,  she  claimed  to  have  the  mortgage  discharged  on  the  ground  that  the 
condition  had  been  completed  with;  second,  but  incase  of  ^ing found  mis- 
taken in  this,  she  then  asked  that  the  court  would  ascertain  what  remained,  and 
allow  her  to  redeem  on  payment  of  it.  The  evidence  was  taken  in  open  court, 
and,  after  hearihg  on  the  merits,  the  circuit  judge  dismissed  the  bill  without 
prejudice  and  the  complainant  appealed.  The  controveray  must  be  viewed  as 
it  aippears  in  the  record,  and  not  as  it  might  appear  under  other  circumstimces. 

In  my  judgment  Archibald  Glass  was  a  necessary  party,  and  this  seems  to 
have  been  the  opinion  of  the  circuit  judge.  In  view  of  the  state  of  things  to 
wiiicb  it  referred,  and  the  singular  phraseology,  the  stipulation  in  the  dissoUu 
tion  agreement  made  by  James  and  Archibald  Glass  was  ambiguous;  but, 
whatever  was  its  proper  construction,  it  was  binding  in  equity  on  James,  the 
grantor  of  complainant,  and  on  his  interest,  and  there  is  considerable  evidence 
that  complainant  was  cognizant  of  it  prior  to  the  quitclaim  deed,  and  actu- 
ally claimed  that  it  did  not  affect  the  mortgaged  premises. 

The  conduct  of  the  parties  to  the  transaction  is  not  without  influence  on  the 
question  of  construction.  They  intended  it  should  have  immediate  operation 
as  security,  and  they  carried  themselves  accordingly.  All  the  brothers  sup- 
posed, as  it  appears,  that,  subject  to  the  defendant's  rights  as  mortgagees,  the 
mortgage  was  to  be  farther  held  by  the  latter  in  trust  to  secure  Archibald,  and 
was  to  be  regarded  as  a  moi-tgage  in  trust  to  them  for  the  benefit  of  Archi- 
bald, and  to  be  so  applied  and  enforced  in  equity.  And  acting  on  this  idea, 
as  may  be  inferred,  Archibald  proceeded  to  deposit  this  stipulation  with  the 
defendants,  the  mortgagors,  in  order  that,  in  equity,  it  should  attach  to  the 
mortgage,  and  they  received  it  and  appear  to  have  accounted  themselves  as 
trustees  under  the  arrangement. 

On  the  whole,  it  appears  to  me  there  is  room  for  reason  for  fairly  con- 
tending that  an  equity  was  created  in  Archibald's  favor  to  have  the  mortgage 
stand  in  the  defendant's  name,  but  in  trust  for  him,  and  as  security  in  his  be- 
balf  for  the  matter  stated  in  the  sixth  article  of  the  dissolution  agreement. 
Admitting  this  view,  it  follows  that  no  attempt  at  a  positive  .decision  of  this 
question  is  practicable  on  this  record  and  with  these  parties.    At  the  same 
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time  it  is  not  perceived  how  the  mortgage  can  be  got  rid  of  withovt  an 
adjudication  of  that  subject.  That  Archibald  asserts  a  claim  is  not  left 
to  hearsay  or  speculation  or  conjecture  He  swears  to  it  himself,  aiid  neither 
his  rights  nor  the  equitable  liabilities  of  the  defendants  in  that  direction  can 
be  foreclosed  in  a  case  in  which  he  is  not  a  party.  I  think  he  ought  to  hare 
^een  joined,  and  that  a  regulai'  accounting  should  have  been  had  touching  the 
transactions  to  which  the  mortgage  was  directly  applicable,  and  also  another 
if  necessary  to  adjust  the  claims  of  Archibald. 

Looking  at  the  present  recoi-d  it  would  be  rash,  perhaps,  to  conclude  thai 
there  is  no  subsisting  right  in  defendants  in  character  of  mortgagees;  but,  in 
the  view  I  feel  constrained  to  take,  the  case  is  not  ripe  for  judgment  on  that 
question,  and  ought  not  to  be  prejudiced  by  any  emphasized  utterance  upon 
it.    The  decree  l^low  must  therefore  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


JoBWsoN  V.  Johnson.     (Bill  and  Cross-Bill.) 
Filed  April  11. 1883. 

A  wife's  delay  to  file  a  bill  for  divorce  until  after  her  hosband  has  filed  one  Is  not  of  Itself  a  retM« 
for  refosing  her  relief  where  the  hasband's  olfbnse  has  not  been  forgiven,  tnd  the  parties  bare  Uved 
Apart  since  it  wa  s  c  om  ni  Itted .  ' 

.    Appeal  from  Ingham. 

Rollin  H.  Person^  for  husband.    Q,  A.  SmitJi^  for  wife. 

CooLEY,  J.  These  are  cross-bills  for  divorce.  The  cause  assigned  in  eodi 
bill  is  adultery.  We  think  the  husband  has  wholly  failed  to  make  out  a  ease, 
but  that  the  allegations  of  the  wife  are  established. 

It  is  suggested,  liowever,  that  the  wife's  complaint  should  not  be  listened 
ix>  with  favor,  because  she  was  not  prompt  in  making  it,  and  did  not  ftle  her  bill 
until  after  he  had  commenced  suit.  We  do  agree  in  this.  Delay  in  com- 
plaining of  family  difficulties  is  to  be  encouraged  rather  than  punished,  in  the 
hope  that  a  better  state  of  things  may  be  established  by  the  voluntary  action 
of  the  parties.  No  forgiveness  of  the  offense  is  pretended  in  this  case,  and 
the  parties  have  been  living  apart  since  it  was  committed.  A  decree  of  di- 
vorce in  the  wife's  favor  will  be  entered,  and  she  will  have  judgment  for 
costs  of  both  cases  in  this  court,  with  a  solicitor's  fee  of  $50  in  each. 

(The  other  justices  concurred.) 


Wells  and  another  v.  Bodoers. 
Filed  AprU  11, 1883. 

In  an  action  by  the  assignee  of  a  claim  for  an  ainonnt  unpaid  on  a  stock  assessment, Uie  defeodnat. 
If  a  stoelcholder  in  the  assigning  company,  may  have  a  right  to  know  whether  or  not  he  is  to  be  saed 
by  a  purchaser  for  valae,  and  he  can,  therefore,  show  the  consideration  of  the  asslgnneiit. 

Where  the  amount  due  on  a, stock  subscription  has  been  reguUrly  called  in  by  aasssoient, and 
stands  as  a  liquidated  demand  on  which  suit  will  lie,  u  nemt  that  the  claim  can  be  asslgaed  as  well 
before  judgment  as  afterwards,  though  the  assignment,  like  all  assignments  of  things  In  actioa»  weuW 
be  subject  to  equities,  and  could  not  depriye  the  debtor  of  any  stockholder's  rights. 

Error  to  Muskegon. 

White  &  McMaTum,  for  plaintiff  and  appellant.  C.  C,  CJiamberlain,  for  cle- 
fendant. 

Campbell,  J.  This  suit  was  brought  by  plaintiff,  as  a  second  assignee  from 
the  Chicago,  Michigan  &  Lake  Shore  Railroad  Company,  to  recover  t^  anount 
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unpaid  oneotain  stodc  aBsessmenta.  The  assignment  was  ma^e  to  one  Mariner, 
who  in  turn  assigned  to  complainant.  Evidence  was  offered  and  rejected,  show- 
ing the  oonuderation  of  the  assignment  to  have  been  certain  transactions  with 
a  firm  of  Wells  &  French,  of  which  Mariner  was  attorney,  and  plaintiff  sur- 
viving partner.  If  the  claim  was  assignable  at  all,  we  can  see  no  reason  whj 
this  testimony  was  improper.  The  assignments  being  to  Mariner,  and  from 
him  to  plaint  alone,  it  was  not,  we  think,  improper  to  show  the  considera- 
tion on  which  it  was  originally  made.  Usually  a  debtor  has  no  concern  with 
the  consideration  passing  between  his  creditor  and  an  assignee  of  the  debt. 
But  in  this  case  the  debtor,  being  a  stockholder  in  the  assigning  company, 
had  an  interest  in  the  management,  and  we  are  not  prepared  to  say  that  he  is 
not  interested  in  knowing  whether  he  is  to  be  sued  by  a  person  from  whom 
his  company  got  value,  or  by  an  assignee  who  has  no  equities,  and  against 
whom  the  company  should  protect  him. 

The  more  important. question  is  whether  the  liability  could  be  assigned  at 
all.  This  question  was  not  distinctly  presented  on  the  former  record  in  44 
Mich.  413;  [S.  C.  6  N.  W.  Bbp.  860.1 

Had  the  company  undertaken  to  assign  the  stock  subscription,  as  such, 
before  it  had  been  called  in,  we  can  see  that  there  might  be  difficulties,  the  effect 
of  which  it  would  not  be  desirable  to  discuss  now.  Here  the  whole  amount 
had  been  regularly  called  in  by  assessment,  and  stood  as  a  liquidated  money 
demand,  on  which  suit  would  lie  as  on  any  other  debt.  In  the  absence  of 
any  line  of  decisions  to  the  contrary,  we  do  not  see  why  such  a  debt  may  not 
))e  assigned.  The  assignment  would,  of  course,  like  all  assignments  of  things 
m  action,  be  subject  to  equities,  and  could  not  deprive  the  debtor  of  any 
stockholder's  rights  which  he  would  possess  if  no  assignment  had  been  made. 
But  he  cannot,  so  far  as  we  can  see,  be  any  more  prejudiced  by  an  assign- 
ment of  his  debt  before  judgment,  than  by  an  assignment  of  a  judgment  on 
it,  about  which  there  could  be  no  question.  We  think  the  court  erred  in 
iKflding  otherwise. 

Th^  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Itxs  and  another  t).  Lbokabd.  . 
Filed  April  11, 1883. 

KeaioD  for  objecting  to  testimony  mntt  be  adhered  to  on  review  ei  tbej  were  eteted  to  the  triel 
Judge;  any  other  gronnda  of  objection  are  waived  if  they  are  not  atated,  and  cannot  be  raised  in  the 
appellate  coort. 

A  witness  having  testified,  on  cross-examination,  that  a  chancery  bill  against  him  had  been  sworn 
to.  was  further  asked  whether  it  charged  him  with  forgery.  It  was  objected  that  the  bill  was  the 
best  evidence.  Heidj  that  the  qnestion  was  relevant  as  tending  to  test  the  witness*  memory,  and  as  a 
step  towards  impeachment ;  and  that,  in  the  absence  of  an  objection  that  the  bill  ooght  first  to  be 
shown  to  the  witness,  the  exception  might  be  treated  as  if  that  had  been  done,  and  the  allowance  of 
t1)e  qoesHon  as  within  the  discretion  of  the  trial  Jndge. 
'  Whether  a  witness  has  been  shown  to  be  an  expert  is  for  the  trial  Jndge  to  determine. 

The  opinions  of  a  nnmber  of  business  men  as  to  whether  the  handwriting  of 'a  note  had  been  so  al- 
tered as  to  raiSB  the  amount,  was  allowed  to  go  to  the  Jury  with  the  remark  by  the  trial  Judge  that  if 
such  evidence  had  been  objected  to  he  wonld  have  excluded  it;  that  the  jury  might  consider  it,  bat 
that  the  witnesses  had  no  better  means  of  knowing  when  the  disputed  letter  and  figure  were  written 
than  themselves.  The  record  did  not  show  that  the  witnesses  were  any  better  qualified  than  the  Jury 
to  )odge,  on  mere  inspection,  that  an  alteration  had  been  made.  Ife/tf,  that  there  was  no  error  in  the 
mstniction. 

Error  to  Shiawassee. 

James  M.  Qoodelland  Wm.  A.  Fraser^  for  plaintiffs  and  appellants.    Mc- 
Bride  d-  Miner,  for  defendant. 
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Graves,  C.  J.    The  plaintifEs  sought  to  recover  upon  a  promissory  note  of 
this  tenor. 
«*  $80.  Menomoxke,  Wis.,  December  18, 1880. 

<* January  10th,  after  date»  I  promise  to  pay  to  the  order  of  Ives  and  Mathews 
eighty  dollars,  at  their  office,  Menomonee,  Wis.,  with  interest  at  the  rate  of  10 
per  cent,  per  annum,  after  due,  until  paid.    Value  received. 

**  Edward  Leonard." 

Leonard  filed  a  sworn  denial  of  the  note.  The  genuineness  of  the  signa- 
ture was  not  disputed.  The  defense  was  that  the  instrument  was  given  in 
fact  for  eight  dollars,  and  had  been  fraudulently  raised  to  eighty. 

The  plaintiffs  composed  the  law  firm  of  Ives  &  Mathews,  at  Menomonee, 
and  they  rendered  services  on  request  of  Leonard  in  taking  testimony  in  Wis- 
consin, in  the  case  in  equity  prosecuted  here  of  IStot-rs  v.  Scougale,  48  Mich. 
— ;  [S.  0. 12  N.  W.  Rep.  502,]  and  they  claimed  that  Leonard  agreed  to  pay 
them  $110,  and  gave  this  note  for  $80  of  it. 

Scougale  testified  in  their  favor,  and  having  sworn  on  cross-examination 
that  the  bill  in  chancery  against  him  was  sworn  to,  was  then  asked  whether 
it  charged  him  with  having  forged  a  deed  to  beat  Storrs  out  of  his  farm.  The 
plaintiffs  objected  that  the  bill  itself  was  the  best  evidence;  but  the  trial  judge 
allowed  the  question,  and  the  witness  answered  in  the  afiirmative.  Tiie 
ground  of  objection  stated  to  the  trial  Judge  must  be  adhered  to.  If  there  was 
room  for  any  other  at  the  time,  it  was  waived,  and  it  cannot  be  taken 
now.  The  question  was  on  cross-examination,  and  it  was  relevant  as  having 
some  tendency  to  test  the  witness'  memory,  and  also  as  a  step  towards  im- 
peachment. It  was  not  objected  that  the  bill  in  equity  should  be  first  exhib- 
ited to  tlie  witness,  and  consequently  that  point  is  not  raised.  The  exception 
is  to  be  regarded  in  the  same  light  as  though  the  question  had  been  put  to  the 
witness  with  tlie  bill  in  equity  before  him,  and  taking  that  view  the  court  is 
of  opinion  that  the  manner  pursued  was  within  the  trial  judge's  discretion. 

The  plaintiff  brought  eight  witnesses  to  give  their  opinion  on  the  bare  ap- 
pearance of  the  instrument, — whether  it  had  been  raised  so  as  to  increase  the 
amount  from  eight  to  eighty  dollars.  They  were  reputable  business  men ; 
but  the  record  contains  no  ground  of  inference  that  tliey  were  better  qualified 
than  the  jury  to  judge  upon  mere  inspection  whether  there  had  been  such  an 
alteration  as  was  alleged.  Two  were  of  the  opinion  that  the  word  express- 
ing tlie  {Amount  had  been  changed,  while  the  others  thought  differently.  The 
testimony  was  put  in  without  objection.  In  regard  to  this  evidence  the 
judge  charged  as  follows :  '*  Some  six  or  seven  witnesses  have  been  brought 
here  who  were  termed  *  experts;'  not  to  show  that  the  handwriting  was 
known  to  them  as  that  of  Edward  Leonard;  not  to  show  they  had  any 
acquaintance  with  his  signature  at  all ;  not  to  show  the  genuineness  of  his 
signature;  but  to  express  their  opinions  whether  the  word  'eighty'  and  the 
figure  '  nought/  at  the  head  of  this  note,  were  written  by  the  same  person  and 
at  the  same  time,  and  they  gave  their  opinions  of  it.  If  objection  had  been 
made  by  defendant's  counsel  I  should  have  excluded  the  testimony.  Whether 
it  was  written  by  one  or  another  person  is  not  in  dispute.  Experts  are  gen- 
erally called  to  identify  the  handwriting  of  particular  persons  and  to  give 
their  opinions  to  the  genuineness  of  the  handwriting.  Here  they  are  csdled 
to  express  an  opinion  wlien  a  certain  letter  was  made  upon  that  paper,  and 
that  is  all  they  were  called  for,  or  examined  for.  You  can  receive  that  testi- 
mony and  consider  it;  but  they  have  no  better  means  of  knowing  when  that 
was  written,  nor  by  whom,  than  you,  who  have  eyes  to  see  with.  You  have 
the  paper  before  you  and  you  will  examine  it  and  determine.  The  signature 
is  the  signature  of  the  defendant,  Edward  Leonard."  To  this  charge  the 
plaintiffs  took  an  exception. 

Whether  in  respect  to  the  fact  on  which  their  opinions  were  sought  these 
witnesses  were  shown  to  be  experts  and  rightly  qualified  to  enlighten  the 
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juiy  was  a  question  for  the  judge,  and  the  record  contains  nothing  to  justify 
an  opinion  that  he  erred  in  his  conclusions.  At  any  rate,  he  submitted  tlie 
evidence  and  allowed  the  jury  to  judge  of  it  for  themselves. 

We  think  no  en-or  is  shown  and  that  the  judgment  must  be  affirmed,  with 
costs. 

(The  other  justices  concurred.) 


Warren  v.  Crane. 
Filed  April  11, 1883. 

Waiver  Is  volantary,  and  Implies  an  election  to  dispense  with  something  of  valae,  or  Torago  some 
advantage  which  the  party  waiving  it  might,  at  his  option,  have  demanded  or  insisted  npon. 

Pleading  to  the  merits  does  not  waive  the  defects  in  an  affidavit  for  the  arrest  of  the  defendant,  if  he 
has  already  moved  to  qnash  the  proceedings  and  the  motion  has  been  denied. 

A  defendant  arrested  In  proceedings  for  mallcioofl  trespass  is  constractively  in  custody  so  long  as 
it  is  at  the  ofUcer's  option  to  confine  him. 

Error  to  Shiawassee. 

McBride  cfe  Miner,  for  plaintiff.  Hugh  McCurdy^  for  defendant  and  appel- 
lant. 

CooLEY,  J.  This  suit  originated  in  justice's  court,  and  was  begun  by  war- 
rant.   The  affidavit  on  which  the  warrant  issued  is  as  follows: 

"State  of  Michigan,  ShiauHUtsee  County: 

^^Shiatoaasee  County, — ^Alcyon  D.  Warren,  of  said  county,  being  duly  sworn, 
deposes  and  says  that  he  has,  as  he  has  good  reason  to  believe,  a  just  cause  of 
action  against  Clark  Crane,  of  said  county,  against  whom  he  applies  for  pro- 
cess by  warrant  for  maliciously,  wantonly,  and  willfully  going  upon  the  land 
of  the  deponent  and  cutting  down  and  earrying  off  one  oak  tree,  the  property 
of  this  deponent,  and  converting  the  same  to  his  own  use;  of  the  value  of 
$25.    And  further  deponent  saith  not.  A.  D.  Warren." 

**  Sworn  to  and  subscribed  before  me,  this  seventh  day  of  January,  1883. 

"  Charles  Holman, 

"Justice  of  the  Peace." 

On  being  brought  before  the  justice  the  defendant  moved  to  quash  the  pro- 
ceedings for  defects  in  the  affidavit,  but  the  motion  was  overruled.  He  then 
asked  and  obtained  time  to  plead,  and  on  a  subsequent  day  pleaded  to  the 
merits,  and  a  trial  was  had,  resulting  in  a  judgment  for  the  plaintiff.  This 
judgment  was  removed  to  the  circuit  court  by  special  appeal,  and  there 
affirmed.  The  principal  error  relied  upon  in  the  appeal  was  the  denial  of  the 
motion  to  quash.     The  case  is  now  brought  to  this  court  by  writ  of  error. 

Xo  attempt  is  made  in  this  court  to  support  the  affidavit;  but  it  is  con- 
tended that  the  defects  in  it  became  immaterial,  and  all  right  to  take  advan- 
tage of  them  was  waived  when  the  defendant  pleaded  to  the  merits.  We  do 
not  think  so.  Waiver  is  a  voluntary  act,  and  implies  an  election  by  the  party 
to  dispense  with  something  of  value,  or  to  forego  some  advantage  which  he 
might  at  his  option  have  demanded  or  in0isted  upon.  But  that  action  is  in 
no  sense  voluntary  which  a  party  cannot  decline  to  take  except  at  t)ie  peril 
of  liberty  or  property,  as  was  the  case  here.  The  defendant  made*  his  objec- 
tions and  was  overruled.  If  he  persisted  in  it  afterwards  he  would  have  stood 
undefended  in  the  case,  and  might  have  been  kept  in  confinement  until  judg- 
ment. It  would  be  unreasonable  to  compel  a  party  to  submit  to  this  as  the 
condition  on  which  he  should  be  allowed  to  question  the  unlawful  arrest. 
Brown  v.  Kelly,  20  Mich.  27,  is  directly  in  point.  And  see  Matter  of  Ste- 
phenson, 82  Mich.  60.  It  is  mentioned  as  a  fact  which  distinguishes  this  case> 
V.15— 50  (no.  vii) 
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that  in  this  the  defendant  was  not  detained  in  custody  during  the  time  given 
him  for  pleading.  The  record  does  not  show  what  was  the  fact  in  this  regard, 
nor  is  it  material.  The  defendant  was  constructively  in  custody  all  the  time, 
and  might  at  the  option  of  the  officer  have  been  actually  confined. 

The  judgment  is  erroneous  and  must  be  set  aside,  with  costs  of  all  the 
courts. 

(The  other  justices  concurred.) 


Fond  v.  Drake  and  another. 
Filed  April  11, 1883. 

Comp.  Laws,  i  1102,  providing  that  any  person  having  a  lien  on  lands  retorned  for  non-payment  of 
taxes  may  pay  them,  and  his  certificate  of  payment  shall  be  a  lien  on  the  lands,  is  apparently  meant 
to  reach  cases  where  the  Ilenholder  would  have  a  right  to  pay  the  taxes  Immediately  on  the  retarn. 
Whether  It  applies  where  the  mortgage  was  given  after  the  retarn  of  the  taxes,  qtusreg  and  It  does  not 
provide  that  Hens  shall  arise  from  redemption  certificates. 

One  who  has  a  lien  on  land  has  a  right  to  sappoee,  until  a  tax  Is  returned,  that  It  will  be  paid  by 
the  holder  of  the  title,  and  has  no  right  to-intervene  to  pay  it  himself,  until  it  is  manifest  that  the  luDd- 
owner  will  not. 

One  who  has  taken  a  mortgage  on  land  upon  which  taxes  have  already  been  returned,  and  has  re. 
deemed  It  soon  after  the  tax  sale  without  giving  the  mortgagor  a  full  opportunity  to  do  so  Instead, 
has  no  equity  to  claim  that  his  redemption  certificate  is  a  lien  on  the  land  as  against  one  who  pur- 
chased it  afterwards,  especially  if  the  tax  was  irregular  and  the  mortgage  made  no  mention  of  it.  and 
the  records  showed  that  the  lands  had  been  redeemed,  and  the  Ilenholder  had  prejudiced  the  purchaser 
by  allowing  the  latter  to  pay  the  mortgage  In  full  before  notifying  him  of  his  claim. 

Appeal  from  Shiawassee. 

James  M,  Qoodell,  for  complainant.  MoBride  dk  Miner,  for  defendant  and 
appellant. 

Campbell,  J.  In  the  court  below  Pond  recovered  a  decree  for  a  mortgage 
foreclosure  for  814.92,  which  was  entirely  made  up  of  an  amount  paid  for 
redemption  of  the  mortgaged  lands  from  a  tax  sale,  with  interest  and  charges. 
The  mortgage  was  made  July  14,  1879,  by  Joseph  Rhodes  and  wife  to 
Charles  E.  Shaw,  and  on  the  same  day  assigned  by  Shaw  to  complainant. 
The  defendant  Mrs.  Drake  purchased  the  land  April  1, 1880,  before  the  mort- 
gage was  due.  The  tax  for  which  the  sale  was  made  was  the  tax  of  1878, 
for  state,  county,  city,  school,  and  road  purposes,  returned  unpaid  February  8, 
1879.  The  sale  was  made  in  October,  1879,  and  redeemed  December  23, 1879. 
Rhodes  and  wife  were  in  possession  until  defendant  purchased  from  them. 
The  mortgage  contained  no  provision  concerning  taxes. 

Mrs.  Drake  paid  the  mortgage  money  in  full  before  she  received  any  infor- 
mation about  complainant's  claim  for  taxes,  the  payment  being  made  in  two 
installments.  Complainant  never  applied  to  the  mortgagors  to  pay  the  taxes, 
and  never  spoke  to  them  on  the  subject.    The  taxes  are  not  regular. 

Complainant  insists  that,  whether  regular  or  not,  he  was  entitled  to  pay 
them  and  hold  the  payment  as  a  lien.  By  section  1102  of  the  Compiled  Law's 
in  force  when  this  mortgage  was  made,  it  was  provided  that  any  person  having 
a  lien  upon  lands  returned  for  non-payment  of  taxes  may  pay  them,  and  the 
certificate  of  payment  given  by  the  state  or  county  treasurer  shall  constitute 
a  lien.  It  is  certainly  open  to  question  whether  this  statute  applies  to  cases 
where  the  mortgage  was  given  after  the  taxes  had  been  already  returned.  In 
the  present  case  the  lands  were  returned  several  months  before  the  date  of 
the  mortgage,  and  the  sale  took  place  less  than  three  months  thereafter. 
Where  a  person  takes  a  security  on  which  taxes  are  already  returned  unpaid, 
he  has  the  means  in  the  outset  of  knowing  just  where  he  stands,  and  how  far 
the  land  is  incumbered;  and,  whatever  may  be  Ihe  equities  outside  of  the 
statute,  there  seems  to  be  no  occasion  for  any  statutory  protection.    The  stat- 
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ute  appears  to  be  designed  to  reach  cases  where  at  once,  on  the  return  of  the 
taxes,  the  lienholder  may  have  a  right  to  pay  them.  Until  returned  he  has  a 
right  to  suppose  they  will  be  paid  by  the  holder  of  the  title,  and  no  right  is 
given  to  him  to  Intervene.  But  as  soon  as  it  is  manifest  that  the  land-owner 
will  do  nothing,  his  right  arises  at  once.  And  it  is  significant  that  no  pro- 
vision is  made  concerning  liens  created  by  redemption  certificates.  It  seems 
to  us  that  if  a  mortgagee  accepts  a  mortgage  on  lands  already  subject  to  re- 
turned taxes,  his  rights  must  arise  from  such  equities  as  are  independent  of 
the  statute. 

Where  the  mortgage  is  silent  on  the  subject,  the  interest  that  can  be  fairly 
claimed  is  that  complainant  may  in  some  cases  obtain  eqiiities  out  of  action 
necessary  for  his  own  protection.  When  and  to  what  extent  such  equities 
may  arise  need  not  now  be  considered,  because  all  mere  equities  may  be 
waived  or  lost  by  the  conduct  of  parties,  and  in  our  opinion  no  such  equities 
remain  here,  if  they  ever  arose. 

Complainant  never  applied  to  the  mortgagors  to  pay  the  taxes  or  protect 
him  against  them,  either  before  or  after  the  mortgage  was  given.  He  waited 
till  sale,  but  redeemed  very  shortly  thereafter,  when  they  had  an  existing 
right  of  redemption  of  more  than  nine  months.  There  was  no  apparent  ne- 
cessity for  acting  before  he  had  opportunity  to  apply  to  them  to  protect  him. 
When  defendant  purchased,  the  tax  sale  appeared  to  have  been  canceled 
by  redemption,  and  there  was  no  apparent  charge  against  the  land.  Assum- 
ing that,  under  these  circumstances,  the  lien  could  be  enforced  against  her  at 
will,  she  was  entitled  to  know  what  complainant's  claim  was  before  she 
paid  the  mortgage.  In  the  present  case  the  tax  was  not  large,  but  it  might 
easily  happen  that  extraordinary  taxes  or  assessments  might  exist  which  a 
holder  of  the  equity  of  redemption  might  regard  as  exceeding,  when  added  to 
the  mortgage,  the  value  of  his  interest.  By  suppressing  the  fact  that  he  held 
this  claim,  complainant  acted  prejudicially  towards  defendant,  and  having  in- 
duced or  allowed  her  to  remain  in  ignorance  of  the  existence  of  his  claim  un- 
til the  only  amount  named  in  the  mortgage  was  paid,  we  think  it  is  not  equi- 
table now  to  enforce  it  against  the  land. 

The  decree  must  be  reversed  and  the  bill  dismissed,  with  costs  of  both 
courts. 

;The  other  justices  concurred.) 
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SUPREME  COURT  OF  WISCONSIN. 


Watson  «ind  others  v.  Milwaukee  &  M.  E.  Co. 
riled  April  4, 1883. 

1.  The  commlsslonen  of  appraisal  should  not  make  a  separate  award  of  damages  to  each  tenant  ia 
eommon  of  a  single  tract  of  land  of  which  a  part  haa  been  taken  for  the  ase  of  a  railroad ;  and  where 
such  commissioners,  after  fixing  the  valae  of  the  land  taken  and  the  damages  to  the  remainder  of  the 
tract,  have  apportioned  the  whole  amoant  among  the  several  tenants  in  common*  an  appeal  hj  tlie 
railroad  company  shoald  be  from  ttie  gross  award.  On  such  appeal  the  tenants  in  common  and  all 
other  parties  in  interest  are  plaintiffs,  and  are  not  entitled  to  separate  trials. 

2.  The  amount  of  an  award  upon  tlie  taking  of  land  belonging  to  several  heirs  was  paid  into  court 
by  ttie  railroad  company.  With  the  assent  of  such  heirs,  the  administrator  of  their  anceator  gave  the 
bond  required  by  section  1850,  Rev.  St.,  and  withdrew  the  money  so  deposited.  HelA,  that  the  admin- 
istrator was  thereafter  estopped  to  deny  that  he  was  a  party  to  the  proceeding,  and,  the  amount  of  the 
award  having  been  dimlnistied  by  the  verdict  on  an  appeal  by  tiie  company,  there  was  no  error  ia 
rendering  judgment  against  him  for  the  amount  of  such  diminution. 

3.  In  such  a  case  the  railroad  company  Is  entitled,  also,  to  recover  interest  upon  the  amount  by 
which  the  award  is  decreased,  from  the  date  of  the  withdrawal  of  the  deposit. 

4.  A  witness  who  has  been  examined  on  behalf  of  the  owners  of  land  across  which  a  railroad  has 
been  built,  to  show  that  such  land  was  suitable  to  be  platted  into  village  lots  and  its  probable  valoe 
when  so  platted,  may  be  cross-examined  in  regard  to  sales  of  lots  in  the  vicinity,  though  aome  of  sQch 
sales  were  made  four  or  live  years  previous.  The  limits  within  which  evidence  of  such  aalea  may  be 
given  is  very  much  in  tlie  discretion  of  the  trial  Jadge. 

5.  Where  the  land  was  so  situated  that,  in  order  to  plat  it  into  village  lots  with  a  proper  street,  it 
would  be  necessary  to  open  the  street  through  the  lands  of  other  parties,  the  probable  expense  of 
opening  sncti  street  is  not  a  proper  subject  for  the  opinion  of  a  witness. 

6.  A  witness,  who  had  testified  on  behalf  of  the  owners  to  the  value  of  land  before  and  after  the  rail- 
road was  built,  was  asked,  on  cross-examination,  if  he  did  not  know  that  the  owners  bad  offered  the 
land  for  sale  before  the  railroad  went  through  for  $12,000,  and  answered  :  **I  understood  they  did, but 
it  don*t  make  any  dlflbrence  In  the  worth  of  U."  Held,  that  a  refusal  to  strike  out  such  answer  as 
hearsay  was  not  such  error  as  would  work  a  revei'sal  of  the  judgment. 

7.  Kvidence  Ihut  a  former  owner  of  land  had  refused  an  ofi'er  of  a  certain  sum  therefor,  is  inadmis* 
sible  to  show  the  value  of  such  land  at  the  time  of  a  subsequent  condemnation  of  a  portion  thereof  by 
n  railroad  company. 

8.  Evidence  of  the  price  for  which  land  was  actually  sold  after  the  location  of  a  railroad  across  it 
may  be  introduced  by  the  railroad  company  to  prove  its  real  value  at  that  time,  and  as  an  admission 
of  such  value  on  the  part  of  the  vendora ;  and  such  evidence  is  entitled  to  great  weight  as  compared 
with  the  mere  opinions  of  witness. 

9.  The  jury  should  be  instructed  upon  all  questions  fairly  in  the  caae,  but  it  is  not  error  to  return  to 
emphasize  any  particular  phnse  of  ttie  case  in  favor  of  either  party. 

10.  Where  the  questions  submitted  to  the  jury  for  a  special  verdict  are  such  that  the  answers  thereto 
will  dispose  of  the  whole  case,  it  is  not  error  to  refuse  to  submit  other  questions  which  have  a  bearing 
only  upon  the  amount  of  the  damages.— [Stats  Rxp. 

Api)eal  from  circuit  court,  Waukesha  county. 

Jasoji  Downer,  for  appellants,  Elizabeth  J.  Watson  and  others.  JeiUUnSy 
EUwtt  &  Winkler,  for  respondent,  Milwaukee  &  M.  Ry.  Co. 

Taylor,  J.  This  is  a  proceeding  under  the  statute  to  take  a  part  of  a 
tract  of  land  situated  in  the  village  of  Waukesha,  belonging  to  Elizabeth  J. 
Watson,  Ellen  D.  Monteith,  Hattie  L.  Gove,  and  Mattie  E.  Cole,  heirs  of  Wil- 
liam White,  deceased,  for  the  track  of  the  respondent's  railway  through  said 
village,  and  to  assess  the  damages  which  the  said  company  ought  to  pay  for 
taking  the  same.  The  administrator  was  made  a  party  to  said  proceeding,  as 
a  pei*son  having  some  interest  in  said  tract  of  land  which  might  be  affected  by 
said  taking. 

Upon  this  appeal  there  is  no  objection  made  against  the  regularity  of  the 
proceedings  on  the  part  of  said  company  in  procuring  the  judgment  of  the 
l)roper  court  that  the  company  was  lawfully  entitled  to  take  a  part  of  said 
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tract  of  land  for  the  track  of  their  road,  or  in  the  appointment  of  commission- 
ers to  ascertain  and  appraise  the  compensation  to  be  made  to  the  owners  or 
persons  interested  in  said  land,  a  part  of  which  was  to  be  taken  for  said  mil- 
road  track  under  the  provisions  of  sections  1846  and  1847,  Rev.  St.  1878 ;  nor 
that  the  proceedings  of  the  commissioners  in  making  said  appraisement,  and 
in  reporting  their  doings  in  the  matter  to  the  proper  court,  were  in  any  re- 
spect irregular. 

The  report  and  award  made  by  the  commissioners,  after  reciting  their  ap- 
pointment and  qualification,  and  giving  notice  to  the  proper  parties  of  the 
time  and  place  of  meeting  to  examine  the  premises  and  make  their  appraise- 
ment and  award  of  damages,  and  giving  at  length  a  description  of  the  tract 
of  land  owned  by  the  said  appellants  in  said  village  iicross  which  the  track  of 
said  railroad  was  to  run,  and  of  the  part  of  said  tract  to  be  taken  for  the  pur- 
pose of  said  railway,  proceeds  to  assess  the  compensation  to  be  paid  therefor 
by  said  compauy,  and  make  their  award  and  report  as  follows: 

"And  that  we  did  appraise,  ascertain,  and  determine  the  value  of  said 
premises,  tract,  or  parcel  of  land  proposed  to  betaken,  with  the  Improvements 
thereon,  and  of  each  separate  interest  therein,  and  the  damages  sustained 
by  the  owner  by  reason  of  the  taking  thereot  and  the  use  of  tlie  same  by 
said  Milwaukee  &  Madison  Railway  Company,  and  that  we  fix  the  compen- 
sation to  be  made  therefor  to  each  of  such  owners  and  parties  interested  as 
follows: 

^<  We  fix  and  determine  the  value  of  the  land  so  taken,  and  the  amount  of 
damages  to  the  remainder  of  said  tract  by  reason  of  the  taking  and  using 
thereof  by  said  railway  company,  over  and  above  any  real  or  supposed  benefit 
and  advantage  which  the  parties  in  interest  may  derive  from  the  construction 
of  the  proposed  railroad,  or  the  construction  of  the  proposed  improvements 
connected  with  such  road,  and  over  and  above  all  special  benefits  to  the  real 
estate  adjoining  the  lands  so  taken,  at  the  sum  of  $2,500. 

''That  we  award  to  Elizabeth  J.  Watson,  as  owner  in  fee  of  an  undivided 
one-fourth  of  said  lands,  for  such  taking  and  for  such  damages,  the  sum  of 
8625. 

''That  we  award  to  Ellen  D.  Monteith,  for  her  estate  or  separate  interest  in 
said  land,  being  an  estate  as  owner  in  fee  of  an  undivided  one-fourth,  for  such 
taking  and  damages,  the  sum  of  $625. 

"  That  we  awaid  to  Ilattie  L.  Grove,  ;is  owner  in  fee  of  an  undivided  one- 
fourth  of  said  land,  and  for  such  taking  and  for  such  damages,  the  sum  of 
8625. 

"That  we  award  to  Mattie^.  Cole,  as  owner  in  fee  of  an  undivided  one- 
fourth  of  said  land,  and  for  such  taking  and  for  such  damages,  the  sum  of 
S625. 

''And  we  further  certify  that  upon  such  hearing  the  Milwaukee  &  Madison 
Railway  Company  appeared  before  us  by  Jas.  G.  Jenkins,  its  counsel ;  and 
Jason  Downer,  as  attorney  for  each  of  the  above-named  parties,  appeiired  on 
the  part  of  the  persons  interested  in  said  land.*' 

This  report  and  award  were  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  said  county  of  Waukesha  on  the  seventeenth  day  of  December,  1880,  and 
on  the  fifteenth  of  January,  1881,  the  railroad  company,  by  its  attorneys, 
Hied  in  said  clerk's  ofiice  the  following  appeal  in  said  matter: 

**In  the  matter  of  the  application  of  the  Milwaukee  &  Madison  Railway  Com- 
pany, to  condemn  to  its  use  certain  real  estate,  and  for  the  appointment  of 
commissioners   of  appraisal,  pursuant  to  section   1847  of  the  Revised 
Statutes. 
"  The  Milwaukee  &  Madison  Railway  Company,  tlie  petitioner  in  the  above- 
entitled  proceedings,  hereby  appeals  to  the  circuit  court  of  Waukesha  county 
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from  the  award  made  and  filed  herein  by  the  commissioners  of  appraisal, 
on  the  seventeenth  day  of  December,  1880,  with  respect  to  the  land  taken  by 
said  company  from  and  claimed  to  be  owned  by  Elizabeth  J.  Watson,  Ellen  I). 
Monteith,  Hattie  L.  Gove,  andMattieE.  Cole,  heirs  at  law  of  William  AMiite, 
deceased,  and  in  which  Thomas  G.  Watson,  as  administrator  of  the  estate  of 
William  White^  deceased,  claims  an  interest,  and  whereby  there  was  awardetl 
for  such  taking  and  damages,  to  the  said  Elizabeth  J.  Tfatson,  the  sum  of 
6625;  to  the  said  Ellen  D.  Monteith  the  sum  of  $625;  to  the  said  Hattie  L. 
Gove  the  sum  of  $625;  and  to  the  said  Mattie  E.  Cole  the  sum  of  $625. 

*'And  the  said  company  appeals  from  the  whole  and  every  part  of  said 
award." 

After  the  filing  of  this  appeal,  the  appellants,  Elizabeth  J.  Watson,  Ellen  D. 
Monteith,  Hattie  L.  Gove,  and  Mattie  £.  Cole,  appeared  in  said  court  by  their 
attorney,  Jason  Downer,  and  moved  said  court  to  dismiss  such  appeal,  on  the 
ground  that  there  are  several  awards,  one  to  each  of  the  said  parties,  Watson, 
Monteith,  Gove,  and  Cole,  and  not  one  joint  award  to  the  four,  and  that  the 
appeal  is  not  from  any  one  of  the  awards  separately,  but  from  all  jointly. 
This  motion  was  overruled,  and  exceptions  taken  by  the  appellants.  The  case 
was  duly  noticed  for  trial  in  said  circuit  court.  On  February  21,  1881,  the 
defendant  railway  company,  having  previously  paid  to  the  clerk  of  the  court 
$2,500,  the  amount  of  all  the  sums  awarded  to  the  appellants,  the  adminis- 
trator of  the  estate  of  William  White,  deceased,  by  the  written  consent  of  all 
of  the  said  appellants,  and  pursuant,  to  an  order  of  the  court,  received  said 
money,  first  giving  a  bond  according  to  the  provisions  of  section  1850,  Rev. 
St.  1878,  in  the  sum  of  $1,000,  as  directed  by  the  court.  O9  the  twenty-fifth 
of  May,  1882,  the  action  was  duly  noticed  and  brought  on  for  trial  in  said 
circuit  court,  and  thereupon  each  of  the  appellants  objected  to  the  trial  of  the 
case  as  one  action  by  all  the  owners  as  plaintiffs  or  joint  plaintiffs:  First, 
because  the  award  to  each  plaintiff  is  a  separate  awiird ;  second,  in  legal  effect 
there  are  four  separate  reports  as  well  as  four  separate  awards;  and,  third. 
that  there  should  have  been  an  appeal — a  separate  appeal-r-from  each  sepa> 
rate  award ;  and  that  by  the  statute  the  said  plaintiffs  are  entitled  to  separate 
trials,  and  each  plaintiff  demanded  and  insisted  upon  a  sepai-ate  trial.  The 
motion  for  separate  trial  was  denied,  and  plaintiffs  duly  excepted. 

The  plaintiffs  then  objected  to  a  ji\ry  being  called  in  the  action  and  to  any 
further  proceedings  therein,  and  to  any  trial  thereof,  because— "(1)  The  court 
had  no  jurisdiction  of  the  subject-matter  of  the  action ;  (2)  because  it  had  no 
jurisdiction  of  the  parties ;  (3)  because  no  appeal  has  been  taken  by  the  Mil- 
waukee &  Madison  Railway  Company,  such  as  the  statute  requires,  and  none 
that  is  of  any  validity  in  law."  These  objection  were  also  overruled  and  the 
appellants  duly  excepted.  A  jury  was  then  called  and  sworn,  and  the  case 
tried.  The  jury  found  that  the  plaintiffs  were  entitled  to  damages  for 
the  land  taken  by  the  railway  company,  and  for  the  injury  to  their  lands  not 
taken,/ $1,100;  and  thereupon  judgment  was  entered  in  favor  of  the  railway 
company  against  all  the  appellants  for  the  sum  of  $1,100,  and  interest  thereon 
from  the  time  the  said  administrator  took  said  money  out  of  court,  and  costs> 
amounting  in  all  to  the  sum  of  $1,283.60;  and  from  this  judgment  the  plain- 
tiffs appeal  to  this  court.  Exceptions  were  taken  in  the  course  of  the  trial  to 
the  introduction  and  rejection  of  evidence,  to  the  instructions  given  by  the 
court  to  the  jury,  and  to  the  refusal  of  the  court  to  give  certain  instructions 
-requested  by  the  appellants,  and  also  to  the  allowance  of  interest  on  the 
money  withdrawn  from  the  court  by  the  administrator. 

The  first  question  raised  by  the  learned  counsel  for  the  appellants  in  this 
case  is  one  of  considerable  importance,  relative  to  the  practice  to  be  pursued 
in  cases  of  this  kind  under  the  statute.    The  learned  counsel  has  made  a  very 
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forcible  argument  for  the  purpose  of  showing  that  in  all  proceedings  by  rail- 
road companies  under  the  statute  to  condemn  lands  for  the  use  of  the  com- 
pany, and  to  ascertain  and  assess  the  damages  the  owners  thereof  are  entitled 
to  as  against  the  railroad  company  taking  the  same,  every  party  having  a 
separate  estate  or  interest  therein  has  the  right  to  have  his  damages 
assessed  and  determined  separately  from  every  other  owner,  and  that  every 
such  owner,  if  dissatisfied  with  the  amount  awarded  to  him,  may  have  a  sep- 
arate appeal  to  the  circuit  court,  and  a  separate  trial  in  that  court ;  and  f ur- 
ther«  that  if  the  railroad  company  is  dissatisfied  with  the  award  made  in 
favor  of  any  owner  of  a  separate  estate,  it  must  appeal  from  the  separate 
award  to  such  owner. 

This  question,  in  some  of  its  aspects,  was  considered  by  this  court  in  the 
case  of  Spaulding  v.  Railrodd  Co,  post,  482,  and  a  conclusion  was  arrived  at  in 
that  case  in  direct  conflict  with  the  rule  which  the  learned  counsel  for  the 
appellants  asks  us  to  establish  in  this.  In  that  case  a  rehearing  was  granted 
upon  that  question,  l3ut,  unfortunately  for  this  court,  no  argument  of  that 
question  was  made  by  either  of  the  learned  counsel  in  their  briefs  submitted 
upon  such  rehearing.  It  is  perhaps  just  to  the  counsel  in  that  case  as  well  as 
to  the  court  to  say  that  the  rehearing  was  granted  mainly  because  that  ques- 
tion had  not  been  fully  argued  by  the  counsel  upon  the  original  hearing,  and 
because  M'^e  desired  that  the  point  of  practice  should  be  fully  heard  before  the 
final  decision  of  the  case.  After  hearing  the  exhaustive  arguments  of  the 
question  by  the  learned  counsel  for  the  respective  parties  in  this  case,  we  have 
no  excuse  for  not  making  a  final  determination  of  the  question  raised. 

In  the  case  at  bar  it  will  be  seen  that  the  owners  of  the  strip  of  land  taken 
by  the  company  for  its  track,  and  the  parcel  of  land  from  which  such  strip  is 
taken,  are  all  part  owners  of  the  entire  parcel,  none  of  them  owning  any  sep- 
arate part  of  the  parcel  of  land  from  which  the  strip  is  taken.  They  aie  ten- 
ants in  common  of  the  whole  tract,  so  far  as  this  record  shows  their  owner- 
ship, and  are,  therefore,  so  far  jointly  interested  in  the  damages  awarded,  for 
the  injury  to  their  estate  or  interest  in  the  tract,  that  if  they  were  remitted 
to  their  common-law  remedy  to  recover  such  damages,  they  would  be  required 
to  join  as  plaintiffs  in  the  action.  Tenants  in  common  must  unite  as  plain- 
tiffs, even  at  common  law,  to  recover  damages  for  any  injury  done  to  the  real 
estate.  De  Pny  v.  Strong,  37  N.  Y.  372 ;  Atcstin  v.  Hall,  13  Johns.  286 ;  Low 
V.  Mumford,  14  Johns.  426  j  Decker  v.  Livingston,  15  Johns.  479;  Hill  v. 
Gihhs,  5  Hill,  56;  May  v.  Slade,  24  Tex.  205;  Hohhs  v.  Hatch,  48  Me.  55.  In 
some  of  the  states  they  are  allowed  to  join  or  sever  in  the  action.  Hobhs  v. 
Hatch,  8up7'a;  Webber  v.  Mei-rill,  34  N.  H.  202;  Hubbard  v.  Foster,  24  Vt. 
542;  McGUl  v.  Ash,  7  Pa.  St  397. 

This  court  has  gone  further,  as  well  as  the  courts  of  the  state  of  New  York, 
and  has  held  that,  in  actions  to  recover  damages  for  an  injury  to  real  estate,  not 
only  tenants  in  common  may  be  joined  as  plaintiffs,  but  all  may  join  who  have 
strictly  separate  estates,  as  tenants  for  years  or  life,  and  the  remainder-tnan. 
Schifer  v.  City  of  Eau  Claire,  51  Wis.  385;  IS.  C.  8  N.  W.Bep.  253;]  Sv)art' 
hout  V.  By.  Co.  49  Wis.  625;  [S.  C.  6  N.  W.  Rep.  314;]  Pratt  v.  Radford,  52 
Wis.  114;  [S.  C.  8  N.  W.  Rep.  606;]  Samuels  y,  Blajichard,  25  Wis.  329;  has- 
sett  V.  Warner,  23  Wis.  673,  686.  These  cases  and  many  others  which  might 
be  cited  show  that,  if  this  were  a  proceeding  at  common  law  to  recover  dam- 
ages of  the  railroad  company  for  taking  for  railroad  purposes  and  injuring 
the  appellant's  land  by  such  taking,  that  it  would  not  only  be  proper,  but  nec- 
essary, that  they  should  all  join  in  one  action.  If  they  must  join  in  an  ac- 
tion to  recover  their  damages,  it  would  seem  highly  proper  that  the  railroad 
company  should  join  in  a  proceeding  against  them  to  taketheir  land  and  ascer- 
tain their  damages  for  so  doing.  Under  our  statute,  the  appeal  by  the  railroad 
company  from  the  award  of  damages  to  the  owners  and  parties  interested, 
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leaves  the  case  in  the  position  of  an  action  by  the  owners  to  fix  and  recover 
the  damages.  The  appeal  simply  brings  the  case  before  the  court  for  a  new 
assessment  of  damages,  but  the  owners  of  the  land  are  declared  to  be  the  plain- 
tiffs in  that  proceeding,  the  same  as  though  the  appeal  had  been  taken  by  them. 
Tliere  is  nothing,  therefore,  in  the  rules  governing  actions,  either  at  common 
law  or  under  the  Code,  which  would  prohibit  the  railroad  company  from  bring- 
ing one  appeal  against  all  the  tenants  in  common,  and  making  them  all  joint 
plaintiffs  in  the  action  in  the  circuit  court.  The  proceeding  in  this  way  is 
manifestly  promotive  of  the  ends' of  justice,  ana  tends  to  lessen  the  expenses 
of  litigation. 

It  remains  to  inquire  whether  there  is  anything  in  the  statute  which  makes 
it  imperative  upon  the  parties  to  a  proceeding  of  this  kind  to  take  separate 
appeals,  as  to  each  common  owner  of  the  same  tract  of  land,  and  whether 
each  common  owner  has,  upon  such  appeal,  an  absolute  right  to  a  separate 
trial  as  to  his  damages. 

After  a  careful  consideration  of  all  the  provisions  of  the  statute,  we  are 
clearly  of  the  opinion  that  it  will  not  bear  that  construction.  In  giving  con- 
struction to  a  statute,  we  should  be  governed  by  the  evident  object  sought  to 
be  accomplished  by  its  enactment.  The  statute  in  question  was  enacted  in 
order,  first,  to  give  railroad  companies  a  convenient  and  speedy  method  of 
taking  fi-om  the  owners  such  land  as  may  be  necessary  for  the  construction 
and  operation  of  their  several  roads;  and,  seoorul,  to  secure  to  the  owner  or 
owners  of  the  lands  so  taken  a  fair  appraisal  of  the  value  of  the  land  so 
taken,  and  of  the  darnages  done  to  the  remainder  of  the  tract  from  which  the 
same  is  taken  by  reason  of  the  taking,  construction,  and  use  of  it  for  a  rail- 
road. To  accomplish  this,  sections  1846  and  1847  prescribe  the  manner  of 
proceeding  on  the  part  of  the  company  to  designate  the  lands  required  to  be 
taken  by  it,  and  after  having  determined  what  land  it  requires,  the  statute 
provides  that  the  company  shall  designate  in  its  petition  lo  the  court,  among 
other  things,  •*  the  names  of  tTie  parties  who  own  or  occupy  such  real  estate^  as 
near  as  maybe,  and  if  any  such  persons  are  infants,  their  ages  as  nearly  as  may 
be,  and  if  any  are  persons  of  unsound  mind  or  unknown,  that  fact  shall  also 
be  stated."  The  filing  of  the  petition  is  declared  to  "  be  the  commencement 
of  a  suit  in  said  court."  This  must  be  construed  to  mean  a  suit  by  the  rail- 
road company  against  the  persons  therein  named  as  the  owners  of  the  lands 
sought  to  be  taken,  or  it  must  mean  a  suit  against  such  persons  and  the  lands 
sought  to  be  taken.  When  the  petition  is  filed,  an  order  is  made  by  the  court 
requiring  notice  to  be  given  to  all  parties  interested  in  the  lands  to  be  taken. 
This  notice  may  be  served  personally  or  by  publication ;  practically  it  is  al- 
ways by  publication  when  there  are  many  parcels  of  land,  or  many  owners  or 
occupiers.  Upon  the  day  fixed  for  the  hearing,  if  there  be  any  infants,  idiots, 
or  persons  of  unsound  mind  who  appear  to  be  owners,  the  court  appoints 
guardians  ad  litem,  to  look  after  their  interests;  and  thereupon  the  court, 
after  hearing  the  parties,  makes  an  order  determining  wliether  the  company  is 
entitled  to  take  the  lands  described  in  the  petition,  and  if  the  court  decides 
that  the  company  has  the  right  to  take  the  lands,  or  any  of  them,  it  then  pro- 
ceeds **  to  appoint  three  disinterested  and  competent  freeholdei'S  who  i-eside 
in  the  county,  or  some  adjoining  county,  where  the  premises  to  be  appraised 
are  situated,  commissioneis  to  ascertain  and  appraise  the  compensation  to  be 
made  to  the  otoners  (tr  pei^sons  interested  in  the  real  estate  determined  necessary 
to  be  taken  in  such  county  for  the.  purpose  of  the  corporation,'^ 

Section  1843  provides  that  the  commissioners  shall  take  an  oath  of  office, 
and  when  requested  in  writing  by  the  railroad  company,  or  any  person  in- 
terested in  a  tract  of  land  described  in  the  petition,  they  shall  proceed  to  per- 
form their  duties  in  respect  to  the  land  mentioned  in  such  request,  and  thereupon 
shall  give  notice  to  each  party  interested  of  the  time  and  place  when  and  where 
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they  will  meet  "  to  consider  the  amount  of  compensation  to  which  the  land- 
cumer  is  entitled,'*  eic,  after  giving  such  notice,  and  proof  thereof  being  made. 
This  section  further  provides  that  "  the  coram issionei-s  shall  view  such  of  the 
premises  described  in.  the  petition  as  are  described  in  such  written  request, 
and  hear  the  allegations  of  the  parties,  and  appraise,  ascertain,  and  determine 
the  value  of  such  tract  or  parcel  of  land  proposed  to  he  taken^  with  the  im- 
praoements  thereon,  and  of  each  separate  estate  therein^  and  tlie  damages  sus- 
tained by  the  owner  by  reason  of  the  taking  thereof;  and  in  fixing  the  amount 
of  the  compensation  to  be  made  to  each  of  such  owners  thereof,  said  commis- 
sioners shall  not  make  any  allowance  or  deduction  from  the  value  of  the  real 
estate  taken,  on  account  of  any  real  or  supposed  benefits  which  the  parties  in 
interest  may  derive  from  the  construction  of  the  proposed  improvement  con- 
nected with  said  road,  for  which  such  real  estate  may  be  taken;  but  special 
benefits  to  the  real  estate  adjoining  the  lands  so  taken,  shall  be  allowed  in  de- 
duction of  any  damages  by  the  owner  to  such  adjoining  real  estate."  The  sec- 
tion then  provides  for  making  reports  of  their  doings  within  20  days  after  tlie 
last  viewing  of  any  lands  so  taken,  and  "  make  and  file  in  the  office  of  the  clerk 
of  the  circuit  court  of  such  county  a  report  of  their  proceedings  concerning 
such  lands,  making  separate  reports  in  relation  to  the  lands  of  each  distinct 
ownery  setting  forth  t?ie  atoard  made  for  ea^h  tract  thereof  or  separate  estate 
thefi*ein^  to  the  oumer  orovmers  thereof  J*' 

Section  1849  provides  for  an  appeal  in  the  following  language:  ''Within 
30  days  after  the  filing  of  the  report  of  the  commissioners  in  the  ofiice  of  the 
clerk  of  such  circuit  court,  any  party  may  appeal  to  such  circuit  court  from 
<Lny  award  made  by  the  commissioners,  by  ftliiig  in  the  office  of  said  clerk  a 
written  notice  of  appeal.  Upon  his  receiving  such  notice,  the  appeal  shall  be 
•considered  an  action  pending  in  court,  subject  to  change  of  the  place  of  trial  and 
appeal  to  the  supreme  court,  as  other  actions,  and  shall  be  entered  by  the  clerk 
upon  the  records  of  the  court,  by  setting  down  the  owner  or  owner's  of  the 
land  for  which  such  award  was  made,  and  who  are  parties  to  the  appeal,  as 
plaintiffs,  and  the  railroad  corporation  as  defendant."  Section  1850  provides 
jis  follows:  "The  report  of  the  commissioners  shall  be  recorded  by  the  clerk, 
in  whose  office  the  same  is  filed  in  the  judgment-book  of  such  court,  and  at 
any  time  after  the  making  of  such  award  the  railroad  corporation  may  pay 
to  the  owners  of  the  lands  so  taken,  or  to  the  clerk  of  said  court,  for  the  use 
43f  such  owners^  the  amounts  awarded  by  the  commissioners,  and  thereupon 
may  enter  upon,  take,  and  use  the  land  for  the  purpose  for  which  it  was  con- 
demned, and  may  move  said  court  or  judge,  upon  24  hours'  notice,  that  a  writ 
of  assistance  may  be  issued  to  put  such  corporation  into  possession  of  the 
same;  and  said  court  or  judge  shall,  upon  the  corporation  giving  security  in 
such  additional  amount  as  the  court  or  judge  shall  require,  to  pay  any  judg- 
ment  which  shall  be  recovered  against  it,  on  appeal,  award  such  writ.  If 
such  corporation  be  in  possession,  or  be  put  in  possession,  of  such  land  pend- 
ing an  appeal,  t?ie  owners,  or  parties  entitled  thereto ^  shall  be  entitled  to  receive 
the  money  paid  into  court  on  aecount  of  the  award  appealed  from,  with- 
out prejudice  to  the  appeal  taken ;  but  if  the  corporation  shall  have  appealed, 
such  money  shall  only  be  so  Avithdrawn  upon  filing  a  bond  in  such  sum  and 
with  such  surety  as  shall  be  approved  by  the  court  (W  judge,  to  repay  the 
amount  by  whieh  such  award  shall  be  abated  on  such  appeal^  with  costs. 
*  *  *  If  any  defect  of  title  to  or  incumbrance  upon  any  parcel  of  the 
premises  shall  be  suggested  in  said  petition,  or  if  any  party  to  said  proceeding, 
or  any  person  not  a  party,  shall  petition  the  said  court,  setting  up  a  claim  ad- 
verse to  the  title  set  out  in  said  petition  to  said  premises,  and  to  tlie  money,  or 
any  part  of  it,  to  be  paid  as  compensation  for  the  property  so  taken,  the 
court  shall  Jiear  and  determine  the  rights  of  the  parties  to  said  m^oney  ;  and, 
for  tliat  purpose,  may  order  a  r^ferer^ce,  or  an  issue,  to  be  tried  by  a  jury,''* 
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The  provisions  of  the  statute  above  quoted  are  all  that  seem  to  have  any 
bearing  on  the  questions  of  how  compensation  and  damages  shall  be  awanle<l 
by  the  commissioners,  and  how  appeals  shall  be  taken  from  these  awanls. 
It  will  be  seen,  by  an  examination  of  the  statutes,  that  there  are  but  two 
places  where  there  is  any  reference  made  to  separate  estates  in  the  lands  taken. 
In  the  first  place,  in  section  1848,  the  commissioners  are  required  "  to  ap- 
praise, ascertain,  and  determine  the  value  Qf  the  tract  proposed  to  be  taken, 
with  the  improvements  thereon  and  of  each  separate  estate  therein."  And 
again,  in  said  section,  it  requires  the  commissioners  to  make  a  separate  re- 
port in  relation  to  the  lands  of  each  distinct  owner,  setting  forth  the  award 
for  each  tract  thereof  or  separate  estate  therein,''*  Under  this  last  provision, 
which  requires  a  separate  report  in  relation  to  the  lands  of  each  distinct 
owner,  this  court  held,  in  the  case  of  Busch  v.  Ry,  Co,  54  Wis.  136,  that 
a  condemnation  of  six  lots  together,  and  an  award  of  a  gross  sum  as  dam- 
ages for  taking  separate  parts  of  six  lots,  was  irregular  and  void,  it  ap- 
pearing on  the  trial  that  at  the  time  of  the  award  the  several  lots  were 
owned  separately  by  different  persons.  The  difficulty  in  that  case  was  tliat 
there  was  not  a  separate  report  in  relation  to  the  lands  of  each  distinct 
owner,  nor  was  there  any  award  made  for  each  tract  of  land  taken.  There 
was  no  question  in  that  case  of  the  right  of  each  owner  of  a  separate  es- 
tate in  a  single  tract  of  land  to  have  an  award  of  dafiages  as  to  such  se|>- 
arate  estate,  and  of  the  necessity  of  each  owner  of  such  sepamte  estate  taking 
a  separate  appeal  from  the  award  of  damages  made  for  the  entire  tract,  nor 
of  the  necessity  of  the  railroad  company  taking  such  separate  appeal. 

In  a  case  like  the  one  at  bar,  where  a  single  parcel  of  land,  a  part  of  which 
is  required  for  the  use  of  the  railroad,  is  owned  by  tenants  in  common,  there 
is  not  only  no  necessity  of  making  a  separate  award  of  damages  to  each  ten- 
ant in  common,  but  there  seems  to  us  to  be  an  impropriety  in  so  doing.  They 
are  together  the  owners  of  the  whole  tract,  and  when  the  compensation  Is 
tixed  for  the  whole  tract,  it  is  fixed  for  the  benefit  of  such  owners,  and  it  is  a 
mere  matter  of  arithmetic  how  much  each  tenant  in  common  is  entitled  to. 
If  their  interest  be  known  and  admitted,  there  is  no  uncertainty  as  to  their 
rights  in  the  money  awarded,  and  the  formality  of  separating  it  into  parcels 
by  the  commissioners  neither  adds  to  nor  detracts  from  their  rights,  nor  to 
the  certainty  of  such  rights.  The  money  belongs  to  them  in  the  proportions 
that  their  interest  in  the  land  bears  to  the  whole  interest.  If  the  statute  should 
be  construed  so  as  to  make  it  necessary  that  the  commissioners  should  in 
form,  after  awarding  compensation  for  the  whole  tract,  divide  such  compen- 
sation among  the  tenants  in  common  according  as  their  interests  were  made 
to  appear  to  the  commissioners,  there  would  be  no  propriety  in  either  requir- 
ing the  railroad  company  to  take  separate  appeals  from  each  separate  award, 
nor  in  permitting  each  of  said  tenants  in  common  to  appeal  separately  from 
the  award  made  to  them  separately.  Such  practice  under  the  act  would  tentl 
only  to  increase  litigation  and  the  costs  thereof,  without  any  corresponding 
good  resulting  therefrom.  Under  such  a  system  of  practice  we  might  have 
as  many  different  awards  of  damages  upon  the  trial  of  the  appeals  as  th*-n» 
were  different  tenants  in  common,  although  all  might  have  the  same  interest 
in  the  whole  tract.  If  the  several  tenants  in  common  may  have  sepanitt* 
juries  to  assess  separate  and  different  damages  upon  an  appeal,  why  mijrht 
not  the  commissionei*8  award  different  amounts  of  compensation  to  the  own- 
ers having  the  same  interests  ? 

The  section  which  gives  the  appeal  does  not  contemplate  any  such  absunl- 
ity.  It  simply  says  any  party  may  appeal  from  any  award  made.  This  must 
be  construed  to  mean  that  any  party  may  appeal  from  any  award  made  which 
affects  his  interest  in  the  property  taken  by  the  railroad  company.  A  tenant 
in  common  is  interested  in  the  amount  awarded  as  compensation  for  the  en- 
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tire  tract  of  which  he  owned  a  known  undivided  interest.  lie  Is  not  aggrieved 
by  the  fact  that,  after  the  commissioners  have  made  an  award  as  to  the  gross 
damage  to  the  whole  tract,  they  have  divided  that  amount  by  three  or  four, 
or  any  other  figure  which  represents  his  part  or  interest  in  the  land;  nor,  on 
the  other  hand,  is  the  railrojid  company  prejudiced  or  aggrieved  because,  after 
requiring  it  to  pay  a  gross  amount  in  damages  for  taking  a  parcel  of  an  entire 
tract  of  land,  the  commissioners  divide  it  by  the  number  which  represents  the 
number  of  the  tenants  in  common,  and  award  that  each  is  entitled  to  such 
part  of  the  damages  as  the  result  of  the  division  indicates.  The  statute  says 
that  when  the  appeal  is  taken,  the  appeal  shall  be  considered  an  action  pend- 
ing in  court,  and  that  the  owner  or  owners  of  the  land  for  which  such  award 
uxis  made,  and  who  are  parties  to  the  appeal,  shall  be  plaintiff  in  such  action. 
The  railroad  company  appealed  from  the  award  which  affected  its  interest, 
and  while  it  in  form  also  appealed  from  the  separate  awards  to  the  several 
tenants  in  common,  such  appeal  was  but  stating  their  appeal  in  a  different 
form ;  the  substance  of  it  was  the  same ;  and  we  think  it  would  have  been 
good  had  it  appealed  from  the  award  in  gross  alone,  as  that  was  the  matter 
in  which  it  was  interested,  and  in  nothing  else.  It  could  make  no  difference 
with  the  company  whether  the  amount  of  damages  was  distributed  to  one 
person  owning  the  entire  estate,  or  to  four  persons  owning  the  entire  estate. 
As  there  is  nothing  in  the  statute  which  expressly  requires  the  company  to 
appeal  from  the  award  made  to  each  of  the  tenants  in  common,  we  hold  that 
it  is  not  required  by  its  spirit,  or  by  any  reasonable  construction  thereof. 

It  was  urged,  on  the  part  of  the  learned  counsel  for  the  appellants,  that,  un- 
der this  construction,  if  one  or  more  of  the  tenants  in  common  refused  to  ap- 
peal when  the  other  tenants  were  aggrieved  by  the  award  of  the  commission- 
ers, they  would  be  powerless  to  have  the  action  of  the  commissioners 
reviewed.  We  do  not  apprehend  that  any  such  difficulty  could  arise.  If  any 
one  or  more  of  the  tenants  in  common  refused  to  appeal  at  the  request  of 
another,  and  decided  to  accept  his  share  of  what  was  awarded  to  him,  he 
might  do  so,  and  the  appeal  would  then  relate  only  to  such  interest  in  the  land 
as  remained,  and  as  to  the  interest  or  estate  of  the  party  accepting  the  amount 
awarded  it  would  vest  in  the  company,  and  not  be  in  controversy.  The  action 
would,  so  far  as  the  trial  of  the  appeal  was  concerned,  be  the  same  as  though 
the  company  had  settled  amicably  with  one  or  more  of  the  tenants  in  com- 
xuon,  and  then  proceeded  to  condemn  the  undivided  interests  of  the  other 
tenants.  But,  however  this  may  be,  we  are  very  clear  that  the  railroad  com- 
pany must  appeal  from  the  gross  award  of  damages,  and  that  upon  such  ap- 
peal all  the  tenants  in  common  and  all  the  other  parties  in  interest  are  plain- 
tiffis  on  such  appeal.  This  construction  of  the  statute  brings  the  proceeding 
in  these  cases  in  harmony  with  the  practice  under  the  Code  as  to  the  proper 
parties  to  be  joined  in  an  action,  and  does  not  conflict  with  any  express  pro- 
visions of  the  statute  prescribing  the  practice  in  such  proceedings.  It  is  also 
in  harmony  with  the  decisions  of  this  and  other  courts,  under  similar  statutes. 
Neffy.  Railroad  Co.  14  Wis.  870;  Black  v.  Railroad  Co,  18  Wis.  208;  Kohl  v. 
U.  S.  91  U.  S.  367;  Tucker  v.  Campbell,  36  Me.  346;  Merrill  v.  Berkshire,  11 
Pick.  274;  Giesy  v.  Railroad  Co.  4  Ohio  St.  308;  Mitcher  v.  Benton,  48  N.  H. 
157;  Mills,  Em.Dom.  §§262,  263;  Pierce,  R.R.  183, 184;  Railroad  Co.  v.  Alley, 
34  Mich.  16;  Railroad  Co.  v.  Benham,  24  Mich.  459. 

It  is  true  that  the  cases  above  cited  are  not  under  statutes  in  all  respects 
like  those  of  this  state,  under  which  these  proceedings  were  had,  but  they  all 
tend  to  show  the  propriety  of  the  proceedings  taken  in  this  case,  and  that  they 
ought  to  be  sustained,  unless  our  statute  by  some  clear  provisions  requires  a 
different  procedure.  We  are  unable  to  find  any  such  clear  requirement ;  and 
Mre  hold  that  the  appeal  of  the  railroad  company  was  properly  taken,  and  that 
the  several  tenants  in  common  were  not  entitled  to  separate  trials  upon  such 
appeal. 
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The  learned  counsel  for  the  appellants  assign  as  error  the  rendering  of  a 
judgment  against  Thomas  G.  Watson,  as  administrator,  for  the  amount  bj 
which  the  award  was  abated  on  the  trial  in  the  circuit  court.  The  record 
shows  that  the  money  paid  into  court  by  the  company,  upon  the  award  miule 
by  the  commissioner,  was  withdrawn  from  the  court  by  said  Watson,  as  ad- 
ministrator of  the  estate  of  White,  with  the  assent  of  the  tenants  in  common 
of  the  estate,  and  it  must  be  presumed  that  the  money  so  received  by  the  ad- 
ministrator was  received  and  used  for  the  benefit  of  said  estate.  The  record 
also  shows  that  the  administrator  gave  tlie  bond  required  to  be  given  by  section 
1850,  Rev.  St.  He  having  withdrawn  the  money  under  the  statute  above  cited, 
and  given  the  bond  required,  should  be  estopped  from  denying  that  he  was 
a  party  to  the  proceeding  and  entitled  to  such  money ;  and  as  we  hold  he  was 
a  party  to  this  appeal,  there  was  no  error  in  rendering  a  judgment  against 
him  for  the  amount  by  which  the  award  was  abated  by  the  verdict  of 
the  jury  in  the  circuit  court.  The  court  allowed  the  company  interest  on  the 
money  which  it  was  entitled  to  recover  from  the  time  the  administrator  re- 
ceived the  same  to  the  date  of  the  judgment.  Having  had  the  use  of  the 
money  of  the  company,  to  which  they  were  not  entitled,  it  would  seem  to  I* 
clearly  equitable  to  charge  the  appellants  with  interest  on  the  same  for  the 
time  they  so  used  it. 

Applying  the  rule  that  all  the  courts  have  as  to  the  payment  of  interest  on 
the  money  awarded  to  the  owner  for  his  damages,  where  the  same  are  in- 
creased upon  the  appeal  of  the  land-owner,  the  company  was  entitled  to  the  in- 
terest allowed  it  in  this  case.  The  value  of  the  lands  taken  and  the  damages 
sustained  by  the  taking  are  assessed  as  of  the  date  of  the  taking  of  the  same 
by  the  company,  and  interest  is  always  allowed  upon  the  sum  so  fixed  from 
the  date  of  the  taking  to  the  rendition  .of  the  verdict;  and  the  fact  that  the 
company  has  paid  the  money  into  oourt  awarded  by  the  commissioners,  does 
not  affect  the  question  of  interest  unless  the  owner  has  withdrawn  the  same 
from  the  court.  If  the  company  must  pay,  by  way  of  damages,  interest  on 
the  unascertained  amount  of  damages  the  land-owner  is  entitled  to  from  the 
time  it  takes  possession  of  the  land,  there  would  seem  to  be  a  like  obligation 
on  the  part  of  the  owner  to  pay  interest  on  that  part  of  the  damages  received 
by  him,  and  which  the  law  requires  him  to  refund  to  the  company.  Pierce, 
E.  R.  220;  West  v.  Milwaukee,  L.  S.  &  W.  Ry,  Co.  14  N.  W.  Rep.  292. 

Several  exceptions  were  taken  by  the  appellants  on  the  trial  in  the  circuit 
court  to  the  admission  of  evidence  on  the  part  of  the  company,  as  well  as  to 
the  rejection  of  the  evidence  offered  by  the  appellants.  One  of  these  objections 
relates  to  the  questions  put  to  a  witness  of  tlie  appellants,  who  had  been  ex- 
amined at  considerable  length  for  the  purpose  of  showing  that  a  part  of  ap- 
pellants' land  was  suitable  to  be  laid  out  and  platted  into  village  lots,  and  as 
to  the  probable  value  of  such  lots  when  so  laid  out  and  platted.  On  the  cross- 
examination  he  was  asked  several  questions  in  regard  to  sales  of  lota  made  in 
the  vicinity  of  this  land  previously,  some  of  the  sales  having  been  made  four 
or  five  years  before  the  taking  of  the  land  by  the  railroad  company.  We  think 
this  kind  of  evidence  was  competent,  and  especially  on  cross-examination,  to 
test  the  worth  of  his  opinion  as  to  the  value  of  the  lots  proposed  to  be  platted 
on  the  lands  in  question.  The  prices  for  which  lots  similarly  situated  had  in 
fact  been  sold  would  be  some  evidence  tending  to  show  the  probable  value  of 
the  lots  to  be  sold  in  the  future.  Evidence  of  this  character,  to  test  the  value 
of  the  opinion  of  a  witness  who  testifies  as  to  the  future  value  of  land  to  be 
thereafter  platted  and  sold  in  the  shape  of  village  lots,  is  clearly  admissible. 
Recent  sales  would  be  the  best  test,  but  the  limits  within  which  evidence  of 
sales  may  be  shown  is  very  much  in  the  discretion  of  the  trial  judge;  and 
this  court  will  not  find  that  such  judge  has  abused  his  discretion  upon  a 
question  of  this  nature  unless  the  abuse  is  clearly  shown.  Chandler  v. 
Jamaica^  122  Mass.  305;  Sfiattuck  v.  Railroad  Co,  6  Allen,  115;  Qreen  v.  Fall 
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River,  113  Mass.  262;  Qardnen^  v.  Brookline,  127  Mass.  858;  Preshrey  v.  Ry, 
Co.  103  Mass.  1.  These  cases  recognize  not  only  the  propriety  of  this  kind  of 
eviilence  on  the  cross-examination  of  a  witness  who  has  given  his  opinion  as 
to  the  value  of  the  property  in  question,  but  as  evidence  in  chief  to  dis- 
prove the  correctness  of  the  opinion  of  a  witness  who  has  given  an 
opinion  of  the  value  of  lands  in  dispute.  See  Benham  v.  Dunbar,  103  Mass. 
365.  In  this  case,  evidence  of  the  sales  made  in  the* vicinity  of  the  lands  in 
controversy  from  one  to  eight  years  before,  was  held  admissible.  Paine  v. 
Boston,  4  Allen,  168;  Railroad  Co,  v.  Railroad  Co,  3  Allen,  142;  Davis  v. 
Railroad  Co.  11  Cush.  308. 

We  do  not  think  there  was  any  error  in  permitting  the  cross-examination  of 
the  witness  in  the  manner  set  out  in  the  bill  of  exceptions.  An  exception 
was  taken  to  the  ruling  of  the  circuit  judge  in  refusing  to  permit  the  witness 
Babcock  to  give  his  opinion  as  to  the  probable  cost  of  opening  streets  through 
the  land  in  question,  so  as  to  make  it  available  as  village  lots.  The  evidence 
showed  that  the  land  was  so  situated  that,  in  order  to  lay  it  out  into  village 
lots  with  a  proper  street,  it  would  be  necessary  to  open  the  street  through 
the  lands  of  other  parties.  We  think  the  question  of  the  probable  expense  of 
opening  such  a  street  was  not  a  proper  subject  for  the  opinion  of  the  witness. 
If  such  a  cost  was  an  element  which  entered  into  the  calculation  of  the  value 
of  the  lands  laid  out  into  lots,  it  was  a  question  for  the  jury,  having  all  the 
facts  before  them,  and  not  to  be  proved  by  the  opinion  of  the  witness. 

It  is  insisted  the  court  erred  in  not  striking  out  the  answer  of  the  witness 
Babcock  to  the  following  question:  "  Don't  you  know  that  the  White  estate 
oftered  that  property  for  sale,  before  the  railroad  went  through  tliere,  for 
^12,000?"  Ansiper.  **I  understood  they  had,  but  it  don't  make  any  differ- 
ence in  the  worth  of  it."  This  witness  had  been  testifying  for  the  appellants 
as  to  the  value  of  the  land  before  and  after  the  railroad  went  through.  The 
question  was  put  on  cross-examination.  There  is  no  question  as  to  the  pro- 
priety of  the  question  put,  but  it  is  said  the  answer  clearly  shows  that  the  wit- 
ness had  no  personal  knowledge  of  the  supposed  offer  to  sell  by  the  estate, 
and  his  answer  was  mere  hearsay.  It  does  not  clearly  appear  from  the  an- 
swer that  the  witness  did  not  get  his  understanding  of  the  matter  from  the 
parties  owning  the  estate.  Even  if  it  was  clear  that  the  witness  meant  that 
he  had  heard,  from  some  person  other  than  the  owners  of  the  estate,  that  such 
an  offer  had  been  made,  we  should  feel  great  reluctance  in  reversing  the  judg- 
ment on  that  account.  The  rejection  of  the  offer  on  the  part  of  the  appel- 
lants to  show  that  the  former  owner  of  tlie  land  had  received  an  offer  for  it 
of  $17,000,  which  he  refused,  was,  we  think,  properly  rejected.  Railroad  Co. 
V.  Orr,  8  Kan.  419;  Davis  v.  Railroad  Co.  11  Cush.  506,  509. 

It  is  alleged  that  it  was  error  to  permit  the  company  to  prove  on  the  trial 
that  the  appellants  in  fact  sold  the  land  in  question  before  the  trial  of  the 
action,  but  after  the  railroad  was  located  across  it,  and  the  price  for  which 
the  same  was  sold.  This  evidence  was  introduced  for  the  purpose  of  show- 
ing that  the  land  was  in  fact  of  gieater  value  after  the  road  was  located 
across  it,  than  the  value  placed  upon  it  by  the  appellants*  witnesses.  We 
think  the  evidence  was  competent,  not  only  as  tending  to  prove  its  real  value 
after  the  railroad  was  located  across  it,  but  as  an  admission  on  the  part  of 
appellants  of  such  value.  Whitman  v.  Railroad  Co.  7  Allen  313-318;  Shat- 
tuck  V.  Railroad  Co.  6  Allen,  117. 

The  learned  counsel  for  the  appellants  insist  that  the  court  erred  in  refus- 
ing to  give  certain  instructions  to  the  jury  as  requested  by  the  appellants. 
Taking  it  for  granted  that  it  was  competent  for  the  appellants  to  enhance 
the  damages  by  showing  that  a  part  of  the  tract  of  land  was  more  valuable 
for  the  purpose  of  being  platted  into  village  lots  and  sold  as  such,  than  for  any 
other  purpose;  and  that  the  evidence  given  on  their  part  tended  to  prove  that 
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fact;  and  that  the  instructions  requested  by  appellants  fairly  submitted  that 
question  to  the  jury, — we  are  still  of  the  opinion  that  such  question  was  fairly 
submitted  to  the  jury  in  the  general  charge  of  the  circuit  judge,  and  that 
the  appellants  have  nothing  to  complain  of  in  that  respect.  It  was  not  the 
duty  of  the  court  to  give  particular  prominence  to  that  theory  of  the  appel- 
lants' case,  in  instructing  the  jury,  that  the  counsel  does  in  his  argument  of 
the  case  before  the  jury.  It  is  for  the  court  to  instruct  the  jury  upon  all 
the  questions  fairly  in  the  case,  but  it  is  not  error  to  refuse  to  emphasize  any 
particular  phase  of  the  case  in  favor  of  either  party. 

The  court  did  not  ignore  the  appellants*  theory  in  regard  to  tlie  matters  the 
jury  might  consider  in  arriving  at  the  amount  of  damages  to  which  they  were 
entitled. 

The  parts  of  the  general  charge  to  which  exceptions  are  taken  are  ^is  fol- 
lows: 

"  In  estimating  such  value  and  the  damages  the  rule  of  law  is  that  the  owner 
is  only  entitled  to  the  difference  between  the  fair  market  value  of  the  land  be- 
fore it  was  taken,  and  the  fair  market  value  of  what  remaine<l  after  the  tak- 
ing of  the  part  by  the  railway.  In  determining  the  value  of  the  land  actu- 
ally taken  you  are  to  be  governed  by  the  fair  market  value  in  December.  1880,-  - 
what  was  the  fair  market  value  of  the  land  at  that  time  for  any  purposes  for 
which  it  might  reasonably  be  used  in  the  immediate  future, — not  what 
would  lots  sell  for  in  the  distant  future  if  a  street  were  opened  and  lots  of- 
fered for  sale.  Xor,  indeed,  is  the  price  per  lot  measure  of  value  eitiier  in  the 
near  or  in  the  distant  future;  that  would  be  too  remote  and  uncertain, — 
speculative;  but  what  was  the  land  worth  then  in  the  market,  on  the  six- 
teenth day  of  December,  1880,  with  reference  to  its  availability  for  any  purpose 
to  which  it  might  be  reasonably  put  by  a  provident,  discreet  business  man  in  tlie 
immediate  future.  And  so,  in  fixing  the  amount  of  damages  for  the  land  not 
taken,  you  are  to  exclude  remote,  possible,  speculative  injuries,  and  to  include 
only  such  direct,  actual  injuries  as  result  from  the  construction  and  running 
of  the  road  by  the  defendant  railway  company. 

"And  the  testimony  which  has  been  admitted  as  to  the  smoke  from  psissing 
engines,  noise  of  the  bells  and  whistles,  and  otlier  annoyances  from  the  prox- 
imity of  the  road  and  its  use  by  the  railroad  company,  was  received,  not  as 
furnishing  a  basis  on  which  the  jury  should  assess  liistinct  damages  for  the 
inconvenience  and  annoyance,  but  to  account,  in  some  measure,  for  the  valu- 
ation stated  by  the  witnesses,  to  enable  the  jury  to  estimate  the  value  of  the 
opinions  of  the  witnesses  as  to  the  depreciation  in  value  of  the  property,  and 
to  determine  from  the  testimony  how  much  the  property  is  diminished  in 
value  by  exposure  to  those  remote  injuries,  and  to  aid  you  in  measuring  the 
actual  or  real  loss  to  the  owners  by  the  building  of  tlie  road  across  this  prop- 
erty. *  *  *  The  evidence  given  in  this  case,  of  the  sale  of  the  property 
in  questioH  at  a  price  greatly  in  excess  of  the  price  placed  on  it  by  any  of 
the  witnesses,  is  competent  evidence,  as  affecting  the  value  of  the  premises. 
It  is  not  conclusive,  but  it  is  entitled  to  great  weight,  and  is  to  be  considered 
and  weighed  by  you,  with  the  other  testimony  in  the  case. 

"In  estimating  such  value  and  damages,  you  are  instructed  that  the  rule 
of  law  is  that  the  owner  is  only  entitled  to  the  difference  between  the  fair 
market  value  of  the  whole  property,  before  tlie  taking  by  the  company,  and 
the  fair  market  value  of  what  remained  after  the  taking." 

The  instructions  requested  by  the  appellants,  a^id  which  were  refused,  read 
as  follows:  *'(1)  On  the  sixteenth  day  of  December,  1880,  the  railway  com- 
pany took  for  its  road  the  following-described  lands  of  the  plaintiffs,  to-wit: 
A  piece  50  feet  wide  by  277^  long,  through  the  Park  House  lot,  and  a  piece 
off  from  the  south  end  the  brick  house  lot  99  feet  in  length  and  9  feet  wide 
on  the  west  end,  and  19  feet  wide  on  the  east  end. 
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"  The  jury  will  firat  find  the  fair  market  value  of  the  land  taken  before  the 
railroad  took  it  as  aforesaid ;  and  if  the  jury  find  the  south  350  feet  of  the 
Park  House  lot,  and  the  south  150  feet  of  the  brick  house,  lot,  in  December, 
18d0»  before  the  railroad  company  took  any  part  thereof  for  its  road,  more 
valuable  to  be  used  in  the  immediate  future  for  village  lots  than  they  were 
to  be  used  as  they  had  been  previously,  then  they  may  take  into  account  the 
value  of  such  pieces  to  be  used  for  village  lots,  in  ascertaining  the  fair  mar- 
ket value  of  the  land  taken  by  the  railroad  company  for  its  road. 

''(2)  The  jury  will  then  find  the  depreciation  in  the  market  value  of  the 
residue  of  the  lands  known  as  the  Park  House  lot  and  the  brick  house  lot,  by 
reason  of  the  taking  of  the  land  for  the  railway  as  aforesaid  in  the  firat  in- 
struction mentioned,  without  making  any  deduction  therefrom  for  benefits, 
if  any  such  there  were,  which  the  plaintiffs  enjoy  in  common  with  their 
neighbors,  as  from  a  general  increase  of  the  value  of  land  in  that  neighbor- 
hood, if  such  there  was,  by  reason  of  the  building  of  tlie  railroad. 

"And  in  ascertaining  the  depreciation,  if  you  find  the  south  350  feet  of 
the  Park  House  lot,  and  the  south  150  feet  of  the  brick  house  lot,  in  Decem- 
ber, 1880,  before  the  railway  company  took  for  its  road  any  part  thereof, 
more  valuable  to  be  used  in  the  tlien  immediate  future  for  village  lots  than  as 
it  had  been  previously  used,  you  will  estimate  the  depreciation  of  the  residue 
of  said  south  350  feet,  and  said  south  150  feet,  by  reason  of  said  railway  com- 
pany taking  a  part  thereof  for  its  road,  on  the  principle  of  the  depreciation 
being  the  difference  between  the  market  value  of  such  residue  for  village  lots 
before  the  railway  ran  its  road  through  the  land,  and  what,  after  the  road 
was  constructed  or  built,  it  was  worth  for  any  purpose  or  use." 

It  will  be  seen  that  the  only  reason  why  the  appellants  complain  of  the 
refusal  to  give  the  instructions  asked,  and  of  the  instructions  given,  is  that 
the  court  declined  to  present  the  theory  of  the  special  use  to  which  a  part  of 
the  premises  might  be  put  in  the  future,  in  a  specific  and  prominent  manner 
to  the  jury.  This,  as  we  have  said  above,  the  learned  circuit  judge  was  not 
bound  to  do.  The  evidence  of  the  probjibilities  of  any  part  of  the  land  taken 
being  more  valuable  for  the  use  relied  upon  by  the  appellants  was  so  remote, 
and  depended  so  much  upon  matters  resting  in  the  volition  of  persons  over 
whom  the  appellants  had  no  control,  we  think  the  court  did  its  entire  duty 
when  it  permitted  the  appellants  to  present  their  theory  of  the  evidence,  and 
argue  it  by  counsel  to  the  jury,  without  making  it  a  matter  of  special  com- 
ment in  his  charge.  All  the  court  was  required  to  do  in  the  matter  was  to 
state  to  the  jury  that  in  estimating  the  damages  this  theory  of  the  case  might 
be  considered  by  them,  and  this  was  sufficiently  done  when  he  said  to  them : 
"  In  estimating  such  value  and  damages,  the  rule  of  law  is  that  the  owner  is 
only  entitled  to  the  difference  between  the  fair  market  value  of  tlie  land  before  it 
was  taken,  and  the  fair  market  value  of  what  remained  after  the  taking  of  the 
part  by  the  railway.  In  determining  the  value  of  the  land  actually  taken, 
you  are  to  be  governed  by  the  fair  market  value  in  December,  1880, — what  was 
the  fair  market  value  of  the  land  at  that  time  for  any  purpose  for  which  it 
might  reasonably  be  used  in  the  immediate  future, — not  what  would  lots  sell 
for  in  the  distant  future  if  a  street  were  opened  and  lots  offered  for  sale.  Nor, 
indeed,  is  the  price  per  lot  a  measure  of  value,  either  in  the  near  or  the  distant 
future." 

This  instruction  presents  the  proper  rule  for  estimating  the  damages. 
They  were  plainly  told  that  in  estimating  the  market  value  of  the  land  at  the 
time  it  was  taken,  they  were  not  confined  in  determining  that  value  by  a  con- 
sideration only  of  the  use  to  which  the  owner  was  then  putting  it,  but  that 
they  might  consider  any  reasonable  use  to  which  it  could  be  put  in  the  im- 
mediate future  by  a  provident  and  discreet  man.  Under  this  instruction  the 
jury  could  not  have  been  misled  as  to  their  right  to  consider  the  theory  of 
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the  damages  pressed  upon  them  by  the  appellants  in  their  evidence  and  argu- 
ments. That  question  was  not  withdrawn  from  their  consideration.  Tliey 
were  in  effect  told,  that  if  the  evidence  satisfied  them  that  the  land  was  valu- 
able for  immediate  use  in  the  future  as  village  lots,  then  they  should  consider 
that  fact  in  estimating  the  damages,  and  if  it  did  not,  then  they  need  not  con- 
sider it. 

We  think  the  court  very  properly  refused  to  submit  to  the  jury  the  follow- 
ing question,  proposed  by  the  appellants:  " On  the  fifteenth  day  of  December, 
1880,  before  the  railroad  company  took  any  part  of  the  land  for  its  road,  were 
the  south  350  feet  of  the  land  known  as  the  Park  House  property,  and  the  south 
150  feet  of  land  known  as  the  brick  house  lot,  more  valuable  to  be  laid  out 
in  village  lots  than  to  be  used  as  said  lands  had  previously  been  used?" 

The  questions  submitted  by  the  court  were  sufficient  for  a  special  verdict, 
and  when  passed  upon  by  the  jury  disposed  of  the  whole  case,  and  there  was 
no  necessity  or  propriety  in  submitting  other  questions  which  had  only  a  bear- 
ing on  the  question  of  the  amount  of  damages  the  appellants  were  entitled  to. 
If  the  question  propounded  by  the  appellants  should  have  been  submitted, 
then  upon  the  request  of  either  party  the  jury  might  be  called  upon  to  find  as 
a  special  verdict  upon  every  matter  which  might  have  a  tendency  to  enhance 
or  depreciate  the  damages  of  the  appellants.  Such  a  practice  has  been  fre- 
quently disapproved  by  this  court.  Ward  v.  Busack,  46  Wis.  407-411 ;  [S.  C. 
1  N.  W.  Rep.  107;]  Blesch  v.  Railroad  Co.  48  Wis.  168-196,  197;  [S.  O.  2  >s. 
W.  Rep.  113.] 

We  think  the  court  was  justified  in  saying  that  the  fact  that  the  lands  sold 
for  a  particular  sum  shortly  after  the  railroad  was  laid  across  the  same,  was 
entitled  to  great  weight  in  getting  at  the  value  of  the  land  immediately  after 
the  road  was  laid  across  the  same,  when  considered  in  connection  with  evi- 
dence of  the  mere  opinion  of  the  witnesses  on  both  sides  of  the  case.  It  is 
the  constant  experience  of  all  courts  that  the  subject  of  the  value  of  re^il 
estate  is  a  most  difficult  thing  to  ascertain  from  the  mere  opinion  of  men 
claiming  to  have  knowledge  of  the  subject.  The  evidence  of  the  witnesses  in 
this  case  is  an  illustration  of  the  great  uncertainty  of  such  testimony,  and  it 
may  well  be  said  that  an  actual  sale  of  the  inroperty  in  question  very  near  to 
the  time  at  which  the  value  is  to  be  fixed,  is  of  great  weight  as  contrasted 
with  evidence  of  mere  opinion. 

We  find  no  errors  in  the  record  which  call  for  reversal  of  the  judgment  of 
the  court  below.    The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  WISCONSIN. 


Wbyer  V,  Milwaukee  &  L.  W.  R.  Co. 
Filed  April  4,  1888. 

1.  Notice  of  an  appeal  from  the  award  of  oommis^iioners  of  appraisal  on  the  taking  of  lands  by  a 
railroad  company  need  not  be  served  upon  the  opposite  party. 

2.  A  report  of  snch  commissioners  which,  in  form,  malces  separate  awards  of  $560  in  respect  to 
each  of  two  qaarter  sections  of  laud,  which  together  constitute  but  one  tract,  is,  in  effect,  an  award 
of  f  IJOO  in  respect  to  the  whole  tract,  and  an  appeal  from  the  whole  award  should  not  be  dismissed 
for  dopUclty. 

3.  Where  the  ruilroad  company  has  deposited  the  amount  of  the  award  and  taken  possession  of  the 
lands  condemned,  the  owner,  on  giving  the  requisite  bond,  may  withdraw  the  amount  so  deposited 
without  prejudice  to  an  appeal  from  the  award. 

4.  The  appeal  from  the  award  of  eommiasioners  is  an  action,  and  the  notice  of  the  appeal  m:iy  be 
signed  by  the  attorney  of  the  appellant.— [St atx  Rkp. 

Appeal  from  circuit  court,  Dodge  county. 

The  defendant  railroad  company  located  its  line  of  railway  through  lands 
of  the  plaintiff.  Tlie  lands  are  in  two  quarter  sections,  but  constitute  a 
single  tract.  Condemnation  proceedings  were  instituted,  which  resulted  in  a 
report  by  the  commissioners  appointed  therein,  in  which  the  compensation 
awarded  to  the  plaintiff  in  respect  to  each  quarter  section  is  stated  separately 
in  the  form  of  two  awards.  The  plaintiff  took  a  single  appeal  to  the  circuit 
court  from  the  whole  awai*d,  by  filing  a  notice  of  such  appeal  with  the  clerk 
of  the  proper  circuit  court.  The  notice  is  in  the  usual  form,  and  is  signed 
••L.  F.  Fribert,  attorney  for  said  appellant,  Bernard  Weyer."  The  defendant 
moved  the  circuit  court  to  dismiss  the  appeal,  alleging  the  following  reasons 
therefor:  *' First,  that  the  court  has  no  jurisdiction,  for  the  reason  that  no 
notice  of  appeal  was  served  upon  the  defendant  nor  its  attorneys ;  seconds 
because  the  appeal  is  double,  being  taken  from  two  separate  awards,  and  the 
parties  interested  in  the  awards  are  different;  thirds  because  the  plaintiff  has 
accepted  the  awards  and  drawn  the  money  since  the  appeal  was  taken."  No 
affidavit  or  other  proof  accompanied  the  motion.  This  appeal  is  from  an 
order  denying  such  motion. 

L,  F.  Fribert,  for  respondent,  Bernard  Weyer.  B,  FI.  Abbott,  Hotoard 
Morris,  and  T,  L,  Kennan,  for  appellant,  Milwaukee  &L.  W.  R.  Co. 

Lyon,  J.  1.  It  is  a  sufficient  answer  to  the  first  ground  upon  which  the 
motion  to  dismiss  was  made,  to  say  that  the  statute  does  not  require  that  the 
notice  of  appeal  be  served  on  the  opposite  party.  It  only  requires  that  the 
same  be  filed  with  the  clerk  of  the  circuit  court.  Besides,  the  record  does  not 
inform  us  whether  the  notice  of  appeal  in  this  case  was  served  on  the  defend- 
ant company  or  not.    On  that  subject  it  is  silent.    Rev.  St.  p.  541,  §  1849. 

2.  Whether  or  not,  had  there  been  two  awards  in  fact,  the  appeal  should 
have  been  dismissed,  need  not  be  determined.  There  is  really  but  one  award. 
In  form,  $550  is  awarded  to  the  plaintiff  in  respect  to  each  quarter  section ; 
and  this  is  done  in  two  distinct  paragraphs  of  the  report  of  the  commission- 
ers. In  substance  and  effect,  however,  this  is  an  award  of  81,100  in  respect 
to  the  whole  of  a  single  tract  of  land.  Hence,  there  is  no  duplicity  in  the 
appeal.  The  record  does  not  show  that  the  parties  interested  in  the  two  quar- 
ter sections  are  different;  and  the  learned  counsel  for  the  company  conceded 
in  his  argument  that  they  are  not  different.  On  the  general  subject  of  duplic- 
ity in  appeals  of  this  nature,  and  the  effect  thereof,  see  the  opinion  by  Mr. 
Justice  Taylor  in  Watson  v.  Milwaukee  c6  M,  Ry,  Co,,  ante,  468. 
V.15 — 31  (no.  viii) 
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3.  The  record  fails  to  show  that  the  plaintiff  has  accepted  the  award  of  the 
coTnmissioners,  and  drawn  the  money.  If  the  company  took  possession  of  the 
lands  so  condemned,  the  plaintiff  had  the  right,  without  prejudice  to  his  ap- 
peal, to  withdraw  the  amount  of  the  award  from  the  clerk  on  giving  the  bond 
required  by  the  statute.  This  record  does  not  inform  us  whether  the  com- 
pany paid  in  the  award  or  took  possession  of  the  land  condemned  to  its  use. 
llence,  the  third  ground  of  the  motion  is  not  in  the  case. 

4.  The  appesil  is  an  action,  (section  1849,  supra,)  and  the  notice  of  appeal 
may  be  signed  by  an  attorney  just  as  a  summons  may  be  so  signed.  Indeed, 
the  notice  performs  to  some  extent  the  functions  of  a  summons — the  filing  of 
the  one  being  the  equivalent  of  due  service  of  the  other.  Hence,  the  notice 
of  appeal  from  the  award  of  the  commissioners  is  properly  signed. 

We  conclude  that  the  appeal  was  regularly  taken,  and  that  the  motion  to 
dismiss  the  same  was  properly  denied.    Order  affirmed. 


Spaxtlding  and  others  t).  Milwattkee,  L.  S.  &  "W.  By.  Co. 
Filed  April  5, 1883. 

After  a  rehearing  in  this  ease  the  former  opinion  [14  N.  W.  Exp.  368]  ii  adhered  to;  but  as  this 
court  haajariediction  of  the  appeal  Arom  thejadgment  rendered  by  the  circuit  court,  althoagh  that 
conrt  had  no  Jurisdiction  to  try  the  case  or  render  a  Judgment  upon  the  appeal  of  the  railroad  com. 
pany,  instead  of  dismissing  the  appenl  the  Judgment  of  the  circuit  court  will  he  reversed  and  the  ease 
remanded,  with  directions  to  that  conrt  to  dismiss  the  appeal. 

When  a  statute  gives  a  court  Jnrisdlction  to  try  an  action  upon  appeal,  the  court  doea  not  obtain 
Jurisdiction  of  the  subject-matter  of  the  action,  unle*h8  the  appeal  be  taken  in  a  proper  case  and  ia  the 
manner  prescribed  by  law. 

Appeal  from  circuit  court,  Outagamie  county. 

Moses  Hooper,  for  respondents,  George  W.  Spauldlng  and  others.     jL  i. 
Cary,  for  appellant,  the  Milwaukee,  L.  S.  &  W.  Ry.  Co. 

Taylor,  J.    This  case  was  argued  in  this  court,  and  an  opinion  filed 
therein  on  the  twelfth  day  of  December,  1882,  [14  K.  W.  Rep.  368,1  in  which 
it  was  held  in  substance  that  the  appeal  taken  from  the  award  of  the  com- 
missioners in  this  case  by  the  railroad  company  was  irregularly  taken,  and 
that  the  circuit  court  erred  in  entertaining  the  same  and  trying  the  case,  and 
directing  the  appeal  to  this  court  to  be  dismissed,  with  certain  suggestions  to 
the  circuit  court.     Afterwards  a  motion  for  a  rehearing  was  made  by  the  ap- 
pellant, and,  upon  such  motion,  the  briefs  of  the  respective  attorneys  were 
submitted  to  this  court,  and  an  order  granting  a  rehearing  was  made.     The 
cause  was  placed  upon  the  calendar,  and  submitted  by  the  respective  attorneys 
upon  printed  briefs.    In  the  briefs  submitted  upon  the  final  argument  neither 
of  the  learned  counsel  have  discussed  the  point  upon  which  this  court  dis* 
posed  of  the  case  upon  the  first  hearing,  and  no  argument  was  submitted  npon 
that  point  in  the  brief  of  the  respondent  upon  the  motion  for  a  rehearing,  or 
in  his  brief  upon  the  argument  at  the  original  hearing.    In  the  brief  sub- 
mitted by  the  learned  counsel  for  the  respondent  upon  the  motion  for  a  rehe-.ir- 
ing,  he  says  he  thinks  this  court  erred  in  its  decision  in  holding  that  the  circuit 
court  had  no  jurisdiction  of  the  case  upon  the  appeal,  but  agrees  with  the  learne<i 
counsel  for  the  appellants  that  the  motion  for  a  rehearing  should  be  granteil. 
Upon  the  motion  for  a  rehearing  the  learned  counsel  for  the  appellants,  iii  an 
able  argument,  attacked  the  correctness  of  the  former  decision  of  this  court. 
and  insisted  that  the  appeal  was  properly  taken  by  the  appellants,  and  that  the 
circuit  court  had  clearly  obtained  jurisdiction  of  the  appeal.     We  have  sincti 
had  the  benefit  of  a  very  full  discussion  of  the  question  passed  upon  by  this 
court,  in  its  former  opinion  in  this  case,  by  the  learned  counsel  in  the  case  of 
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Watson  V.  Ry.  Co.,  heard  at  the  last  assignment,  and  the  decision  in  which  is 
filed  with  this,  \a7itey  468.]  We  may,  therefore,  proceed  to  the  decision  of  this 
case,  conscious  that  we  have  had  a  full  discussion  of  the  question  involved. 

After  a  careful  endeavor  to  establish  a  practice  under  our  statute  for  the 
condemnation  of  lands  for  railroad  purposes  by  railroad  companies  which 
dhall  best  accomplish  the  object  of  the  statute,  be  in  accordance  with  its  pro- 
visions, with  the  practice  of  courts  in  other  proceedings,  and  avoid  a  multi- 
plicity of  actions,  we  still  adhere  to  the  opinion  expressed  by  Justice  Lyon  in 
the  former  opinion,  that  the  railroad  company  were  not  authorized  by  the 
statute  to  take  an  appeal  from  the  award  made  to  the  respondents  by  the  com- 
missioners. Many  of  the  reasons  for  this  opinion  will  be  found  in  the  case  of 
Watson  V.  Ry,  Co.,  above  referred  to.  It  is  true  that  in  this  case  the  rights 
of  the  different  persons  having  an  interest  in  the  property  taken  by  the  com- 
pany could  not  be  ascertained  as  in  that  case  by  simple  division,  after  the 
gross  amount  of  damages  had  been  ascertained  and  awarded  for  the  taking 
of  the  property  by  the  railroad  company,  but  the  reason  for  holding  that  the 
company  must  appeal  from  the  gfoss  award  of  damages,  if  it  appeal  at  all,  is 
the  same.  The  company  comes  into  court  asking  in  this  case  that  the  whole 
of  a  certain  tract  of  land  may  be  taken  by  it  for  its  use.  It  finds  several  per- 
sons claiming  separate  interests  and  estates  therein,  but  it  proceeds  to  ask  a 
condemnation  of  the  entire  tract,  and  the  commissioners  award  the  damages 
to  be  paid  for  acquiring  the  title  to  the  entire  property.  If  the  company  is 
injured  or  prejudiced  by  the  act  of  the  commissioners,  it  is  in  fixing  the  gross 
damages  at  too  high  a  figure,  and  not  by  the  manner  of  its  distribution  among 
the  persons  having  separate  estates. 

The  partition  of  the  sum  by  the  commissioners  among  the  owners  of  the 
separate  estates  does  not  prejudice  the  company.  It  is  a  matter  of  contention, 
if  contention  is  to  be  had,  between  the  owners  of  the  separate  estates.  If 
they  are  satisfied  with  the  partition,  the  company  has  no  ground  of  complaint. 
AVe  do  not  hold  that  the  railroad  company  might  not  in  this  case,  where  the 
owners  are  not  tenants  in  common,  but  are  strictly  owners  of  separate  estates, 
have  proceeded  to  have  the  damages  of  each  owner  of  a  separate  estate  in  said 
parcel  of  land  ascertained  and  awarded  separately,  and  so  have  secured  to 
itself  the  right  to  contest  the  award  to  each  owner  of  such  estat>e  upon  an  ap- 
j)eal  to  the  circuit  court,  though  we  tliink  such  a  proceeding  would  be  con- 
trary to  the  spirit  of  the  statute;  but  in  this  case  it  did  not  so  proceed.  The 
printed  Ciise  shows  that  the  company  proceeded  against  the  tract  as  one  parcel 
of  land,  Jind  the  commissioners  in  their  report  say,  among  other  things:  "And 
we  fixed  the  amount  of  compensation  to  be  made  to  the  owner  or  owners  of 
the  said  piece  of  land  by  the  said  Milwaukee.  Lake  Shore  &  Western  Railway 
<\>mpany  for  said  piece  of  land,  and  by  reason  of  its  taking  the  same,  at  the 
sum  of  five  thousand  and  ten  (85,010)  dollars,  said  amount  of  compensation 
being  the  value  of  the  land  with  the  improvements  thereon  so  taken,  and  also 
the  damages  sustained  by  the  owner  or  owners  thereof  by  reason  of  the  said 
taking  thereof."  Subsequently,  in  their  report,  they  distribute  this  gross 
sum  among  the  several  claimants.  The  gross  award  is  what  concerns  the  rail- 
road company.  If  that  be  just,  it  is  of  no  importance,  so  far  as  its  interests 
are  concerned,  that  the  commissioners  dealt  unfairly  with  some  of  the  owners 
of  the  separate  estate.  The  equity  powers  of  the  circuit  court  would  un- 
<loubtedly  be  found  safiicient  to  adjust  the  rights  of  the  separate  owners,  with- 
<iut  the  aid  or  presence  of  the  company. 

If  the  statute  is  to  be  construed  as  contended  for,  then  the  railroad  company 
<'ould  appeal  from  the  gross  award,  making  all  interested  parties,  and  from 
each  separate  award  making  each  separate  owner  a  separate  party,  and  so 
have  five  new  trials  in  the  case.  We  do  not  think  the  statute  contemplates 
.such  a  proceeding;  and  it  certainly  ought  not  to  be  tolerated  unless  it  be  plainly 
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required.  Holding  that  the  statute  doea  not  give  the  company  a  right  to 
appeal  in  a  case  of  this  kind,  except  from  the  gross  award,  the  circuit  couit  did 
not  get  jurisdiction,  and  the  consent  of  the  parties  could  not  confer  it.  This 
court  has  frequently  held  that  when  the  statute  gives  a  court  jurisdiction  to 
try  an  action  upon  appeal,  the  court  does  not  obtain  jurisdiction  of  the  subject* 
matter  of  the  action  unless  the  appeal  be  taken  in  a  proper  case  and  in  the  man- 
ner prescribed  by  law.  Vei'heck  v.  Verbeck,  6  Wis.  159;  Miles  v.  Chamberlain^ 
17  AVis.  446;  titemi  v.  Norton,  45  Wis.  412;  and  the  case  of  Baker  v.  State^  14 
N.  W.  Rep.  718,  in  which  all  the  cases  on  this  point  are  cited. 

We  entertain  serious  doubts  as  to  the  propriety  of  dismissing  the  appeaU 
as  was  ordered  in  the  former  opinion.  We  think  this  court  has  jurisdiction 
of  the  appeal  from  the  judgment  rendered  by  the  circuit  court,  and  although 
we  hold  that  the  circuit  court  had  no  jurisdiction  to  try  the  case  or  render  a 
judgment  upon  the  appeal  of  the  company,  this  court  has  the  power  to  reverse 
such  void  judgment.  Sayles  v.  DaviSy  20  Wis.  302 ;  Van  8lyke  v.  Fire  Ins.  Co, 
89  Wis.  390-597;  Hayes  v.  Lewis,  21  Wis.  663. 

We  therefore  reverse  the  judgment  of  the  circuit  court,  and  remand  the  case^ 
with  directions  to  the  circuit  court  to  dismiss  the  appeal. 
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SUPREME  COURT  OF  MICHIGAN'. 


CTTMMiNas  V.  CuMMiNGS  and  another. 
FDed  April  11, 1883. 

The  ndrantage  possessed  by  a  trial  court  oyer  the  sppellata  eoort  in  Judging  of  thn  crMlbllitjr  of 
witnesses  from  their  appeerence  on  the  stand,  is  especially  strong  in  a  divorce  salt,  in  irhich  both  of 
the  parties  are  examined  in  open  coort. 

Alimony  should  not  be  lavishly  allowed  where  the  wife  is  young  and  healthy,  brought  no  property 
to  ber  husband  and  did  not  aid  him  in  accumulating  any,  obtained  a  divoroe  for  the  parposeof  uiarry- 
ing  him,  and  lived  with  him  only  a  short  time. 

^  Appeal  from  Shiawassee. 

ffngh  McCurdyy  for  complainant.  McBride  &  Miner j  for  defendant  and  ap- 
l>ellant. 

Graves,  C.  J.  The  circuit  judge  heard  the  testimony  in  open  court,  and, 
under  a  special  oi*der,  tlie  complainant  and  her  husband  were  fully  examined. 
Tliis  circumstance  cannot  be  overloolced.  Having  seen  the  parties  on  the 
stand,  wlio  are  contending  about  a  divorce,  and  also  their  witnesses,  the  means 
possessed  by  the  circuit  judge  for  reaching  the  merits  on  the  question  of  di- 
vorce were  superior  to  tliose  which  are  afforded  here.  Making  a  moderate  al- 
lowance for  this  advantage,  it  becomes  necessary  to  hold  that  no  reason  is 
found  for  dissenting  from  the  determination  dissolving  the  marriage.  The 
allowance  of  property  stands  somewhat  differently.  The  discretion  to  be  ex- 
ercised on  that  subject  is  more  dependent  on  such  facts  as  the  record  Ciin  ex- 
actly represent,  and  less  dependent  on  the  manner  and  appearance  of  wit- 
nesses, and  an  appellate  court  may  differ  with  more  confidence  from  the  court 
below  in  this  than  in  the  contention  for  the  divorce.  At  the  time  these  per- 
sons intermarried  each  had  just  been  separated  by  the  court  from  a  former 
spouse,  and  each  had  children  by  the  prior  marriage.  The  divorce  in  his  case 
<>ccnrred  in  October.  1881,  and  that  in  her  case  in  l^ebruary,  1882,  and  their 
intermarriage  was  in  March,  1882,  and  a  little  more  than  a  month  after  her 
divorce,  which  he  aided  her  in  obtaining,  and  they  separated  in  the  course  of 
two  months,  or  in  May,  1882.  She  had  no  property,  and  his  did  not  exceed 
a)x>ut  62,500,  after  deducting  what  he  owed.  He  was  required  to  pay  $100  as 
temporary  alimony  in  the  court  below,  and  the  decree  orders  him  to  pay  $100 
more  as  costs  and  solicitor's  fees,  and  in  addition  $1,000  as  a  final  allowance. 
These  different  provisions  represent  nearly  one-half  of  the  husband's  property. 
The  court  is  hardly  prepared  to  concur  in  this. 

Tiie  case  is  not  one  where  the  wife  has  brought  property  on  the  marriage 
or  afterwards;  nor  a  case  where  she  has  aided  in  accumulating  the  estate  held 
by  the  husband :  nor  is  it  a  case  where  the  wife's  age  or  infirmities  demand  an 
♦*xoeptional  provision ;  nor  one  in  which  the  wealth  of  the  husband  may  jus- 
tify a  large  allowance.  As  before  stated  she  brought  no  property,  and  she 
liv'eti  with  the  husband  only  two  months,  and  his  little  property  has  not  been 
gathered  through  her  assistance.  Moreover,  she  is  young  and  in  health. 
Tliere  would  seem  to  be  no  occasion  for  a  lavish  allowance. 

On  the  whole  it  is  the  opinion  of  the  court  that  the  decree  should  be  so  far 
modified  as  to  reduce  the  final  allowance  from  $1,000  to  $500,  and,  as  thus 
modified,  be  affirmed. 

The  ciiae  will  be  certified  to  the  court  below  for  the  purpose  of  conforming 
the  relief  to  this  opinion. 

(The  other  justices  concurred.) 
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Howard  and  another  t>.  Rynearson. 
Filed  April  11,  1883. 

A  eonveyance  fk'om  a  father  to  his  danghter  cannot  be  set  aside  as  fhindnlent  In  respect  to  creditor* 
vbere  the  consideration  therefor  is  not  apparently  ezcesslTe,  and  consists  of  the  amount  doe  on  a  note 
ttom  him  to  her,  with  interest,  and  embraces  her  serrlces  in  their  rapport,  and  her  agreement  to  sop. 
port  them  In  fntore. 

Where  a  conveyance  is  made  in  consideration  of  a  note  doe  from  the  grantor  to  the  grantee,  it  is  of 
little  ^onseqaence  that  the  note  is  not  surrendered. 

Parents  have  right,  as  against  creditors,  to  compensate  children  for  their  aerricea  in  rapportlnc 
them. 

Appeal  from  Berrien. 

James  A.  Kellogg^  for  complainants  and  appellants.  O.  W.  CooUdge^  for  de^ 
fendant. 

OooLEY,  J.  The  object  of  this  suit  is  to  set  aside  a  convejance  made  to 
defendant  by  her  father,  which  it  is  alleged  was  fraudulent  as  to  his  creditors. 
The  land  conveyed  was  subsequently  sold  on  execution,  and  complainants  are 
the  heirs  at  law  of  the  execution  purchaser.  The  value  of  the  property  con- 
veyed was  under  a  thousand  dollars.  The  father,  with  his  wife,  both  of  whom 
were  very  old  people,  were  at  the  time  living  with  and  dependent  upon  the  de- 
fendant. She  was  an  unmarried  woman,  and  supported  herself  by  her  labor. 
The  father  had  for  a  long  time  owed  her  $200  for  money  borrowed,  and  the 
accruing  interest  on  this  debt  had  increased  it  to  perhaps  half  the  value  of  the 
land.  This  debt  and  the  services  she  had  performed  for  her  parents,  together 
with  her  agreement  to  support  them  afterwards,  were  the  consideration  for 
the  conveyance.  On  the  face  of  the  transaction  no  fraud  is  apparent.  It  is 
said  the  note  was  not  given  up;  but  this  is  of  little  moment,  as  it  was  man- 
ifestly of  no  importance  to  any  one  after  the  conveyance  had  been  made.  It 
is  also  argued  that  the  services  performed  by  the  daughter  for  her  parents 
wiiile  they  were  all  living  together  would  not  constitute  a  ground  of  action  ov 
support  an  implied  promise.  This  is  true  as  a  general  rule;  but,  in  this  case, 
the  daughter  appears  to  have  been  the  reliance  and  support  of  the  family,  for 
a  part  of  the  time  at  least,  and  there  can  be  no  doubt  of  the  right  of  the  parents 
to  compensate  her  for  services  in  their  behalf,  so  far  as  they  were  able  to 
do  so. 

We  agree  with  the  circuit  judge  in  dismissing  the  bill.  As  the  merits  have 
been  fully  determined,  there  is  no  reason  why  the  dismissal  should  be  without 
prejudice.    Defendant  will  recover  costs. 

(The  other  justices  concun-ed.) 


Butts  and  another  v.  Davis  and  another. 
»  Fileil  April  11, 1883. 

Bridence  of  the  proceedings  against  a  person  arrested  as  a  fraudulent  debtor  were  properly  a^l- 
mitted  in  an  action  upon  the  bond  given  by  him  in  the  course  of  such  proceedings. 

In  a  case  tried  by  a  Judge  without  a  jnry,  it  is  for  the  trial  judge  himself,  and  not  for  the  appeUate 
court,  to  decide  what  conclusions  the  evidence  will  warrant. 

A  finding  of  facts  should  be  obtained,  as  well  as  the  conclusions  of  law  dependent  thereon,  if  a  party 
to  an  action  at  law  tried  without  a  Jury  desires  the  supreme  court  to  review  the  whole  case. 

Error  to  Berrien. 

T^eo.  G.  Beaver,  for  plaintiffs  and  appellants.  Geo.  S.  Clapp,  for  defend- 
ants. 

Per  Curiam.  This  case  was  tried  by  the  circuit  judge  without  a  jury,  an»l 
<!onies  before  us  with  bill  of  exceptions.  The  suit  was  upon  a  bond  given  by 
the  defendant  Kelson  J.  I^avis,  wno  had  been  arrested  as  a  fraudulent  (lebtA>r, 
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and  gave  this  bond  with  condition  that  he  would  make  an  assignment  under  the 
statute.  The  court  permitted  the  defendants  to  put  in  evidence  the  proceed- 
ings in  the  course  of  which  the  bond  was  given.'  This  was  done  on  a  claim 
that  the  proceedings  were  void.  Their  admission  is  now  assigned  for  error. 
But,  if  the  proceedings  were  void  in  fact,  the  bond  was  w^ithout  considera- 
tion, and,  if  valid,  their  proof  could  not  harm  the  plaintiffs. 

The  remaining  assignments  of  error  resolve  themselves  into  this:  that  tlie 
judgment  should  Jhave  been  for  the  plaintiffs  on  the  evidence.  But  it  was 
for  the  circuit  judge,  and  not  for  this  court,  to  determine  what  conclusions 
the  evidence  would  warrant.  If  plaintiffs  desired  a  review  of  the  whole  case 
in  this  court,  they  should  have  had  the  facts  found,  as  well  as  the  conclusions 
of  law  dependent  upon  them,  and  we  could  then  have  determined  whether 
the  conclusions  were  well  founded. 

Judgment  affirmed,  with  costs. 


FOTTNTAIN  V.  MAYOR,  BTO.,  OF  JAOBBON. 

Filed  April  5, 1883. 

Iftreljr  tpproprlstloff,  for  the  payment  of  »  maniclpal  salary,  a  loss  amonnt  than  had  been  paid  be- 
fore, is  not  to  be  constrned  as  flzlng  the  salary  at  the  smaller  sam.  If  the  body  making  the  appropri- 
Btieo  oontlBnes  to  allow  salary  bills  at  the  former  rate. 

Motion  for  rehearing.* 

Charles  A,  Blair,  for  the  motion.    Gibson^  Parkinson  &  Ashley^  against. 

Per  Curiam.  Motion  is  made  for  a  rehearing  on  the  ground  that  a  statute 
of  1879,  which  took  from  the  board  of  public  works  and  conferred  upon  the 
common  council  the  power  to  fix  the  plaintiff's  salary,  was  overlooked  or  not 
noticed  by  the  court  in  the  opinion.  But  that  statute  was  unimportant  to 
this  controversy  unless  the  council  acted  upon  it.  The  facts  as  found  are 
that  the  plaintiff,  when  the  statute  took  effect,  was  receiving  a  salary  of  Sl,200 
a  year  under  a  previous  appointment;  that  this  continued  to  be  paid  until  the 
spring  of  1880,  when  the  common  council,  in  the  annual  appropriation  bill, 
inserted  for  the  plaintiffs  compensation  $1,000  only.  The  council  did  not  at 
the  time  expressly  declare  that  the  salary  should  be  $1,000  only,  but  it  is 
claimed  by  counsel  for  the  city  that  this  was  the  intent  and  significance  of 
their  vote.  It  may  be  that  if  that  vote  stood  alone  we  must  so  construe  it; 
liut  it  does  not.  Throughout  the  year  1880,  the  plaintifiTs  monthly  bills  at 
the  rate  of  $100  per  month  were  presented,  certified  by  the  board  of  public 
works,  and  allowed  by  the  common  council ;  and  the  inference  seems  very 
conclusive  that  the  council  did  not  understand  they  had  acted  under  the  act 
of  1879  in  reduction  of  the  salary.  If  their  action  upon  the  annual  appropri- 
ation bill  could  have  that  effect,  their  subsequent  action,  in  allowing  and  pay- 
ing the  higher  salary,  would  be  equally  effectual  to  raise  it. 


Matter  of  the  Heather  Children. 
Filed  AprU  10, 1883. 

Issae  of  the  writ  of  habtaa  eorpu»  to  give  to  their  guardian  the  custody  of  minor  children,  lesfl  than  14 
years  old.  Is  not  a  matter  cf  right  where  it  does  not  clearly  appear  that  it  woald  be  for  the  Interest  of 
tb0  children. 

Motion  for  liabeas  corptis. 
Gardner  K,  Qrout,  for  petitioner. 


♦8.  0. 14  N.  W.  RiBP.  680. 
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Per  Curiam.  Application  for  a  writ  of  habeas  corpus  to  obtain  possession 
of  the  bodies  of  Mary  A.  and  Celia  A.  Heather,  who  are  minors  under  the  age 
of  14  years.  The  petition  shows  that  the  father  of  the  niinoi*s  .deceased  some 
yeai*s  since  in  Minnesota;  that  petitioner  and  the  mother  of  the  minors  were 
thereupon  appointed  in  that  state  joint  guardians;  that  the  mother  subse- 
quently died ;  that  the  minors  are  now  in  the  possession  and  custody  of  a  sis- 
ter of  their  mother,  living  at  Saginaw,  in  this  state,  who  claims  that  they 
were  given  to  her  by  their  mother;  that  petitioner,  since  the  mother's  deatii, 
has  been  appointed  sole  guardian  in  Minnesota,  and  has  also  been  appointed 
guardian  in  Saginaw  county,  in  this  state;  and  he  therefore  asks  that  the 
custody  of  the  minors  be  delivered  to  him. 

The  couit,  on  Inspection  of  the  papers,  found  that  the  guardianship  under 
the  Saginaw  letters  was  of  the  estate  only,  not  of  the  person ;  and  it  was  there- 
fore held  that  no  right  was  shown  by  petitioner  to  custody  of  the  minors  in 
this  state.  But  the  court  further  held  that  in  any  such  case  the  granting  of 
this  writ  is  not  a  matter  of  right,  and  there  should  be  a  more  complete  show- 
ing of  the  facts  than  is  made  in  this  petition,  in  order  that  it  may  be  seen 
whether  the  interest  of  the  minors  requires  that  their  custody  should  be 
changed. 


Steelb  9.  Matteson  and  others. 
Piled  April  18,  1883. 

A  flpeclal  finding  bj  a  trial  judge  mast  consist  of  something  more  than  an  informal  statement  made 
up  of  facts,  items  of  evidence,  offors  of  proof,  rnllngs  or  objections,  and  an  opinion  on  the  resalt.  Sccb 
a  document  cannot  be  made  the  b»sia  of  a  Judgment. 

Judgment  on  a  special  finding,  filed  in  vacation.  In  a  civil  case,  must  be  entered  ai  of  tlie  last  dar  of 
the  pi^ceding  term,  or  it  will  be  irregular.    Comp.  Laws,  S  49M. 

A  Jud$rment  against  the  plaintiff  in  replevin  for  value  cannot  be  entered  in  fiayor  of  several  defend, 
ants  jointly,  where  some  of  them  are  not  foand  to  have  been  interested. 

Error  to  Gladwin. 

Eugerte  Wilber  and  W.  8,  Tennant^  for  plaintiff  and  appellant.  TTm,  Hem- 
mingway^  for  defendants. 

Graves,  C.  J.  The  plaintiff  sued  in  replevin  for  a  quantity  of  saw-logs,  and 
they  were  seized  under  the  writ  and  delivered  to  him. 

The  trial  was  conducted  without  a  jury,  and  the  judge  reserved  a  decision 
until  the  vacation  and  then  sent  to  the  clerk  a  summary  of  the  proceedings, 
including  his  opinion  and  direction  to  enter  judgment  for  the  defendants. 
It  does  not  appear  that  a  special  finding  was  demanded,  and  this  paper  did  not 
cover  such  a  finding.  It  was  a  mere  informal  statement  containing  some 
facts,  together  with  items  of  evidence,  and  offers  of  proof  and  rulings  upon 
objections,  followed  by  an  opinion  upon  the  result,  with  a  direction  to  the  clerk. 
This  was  regarded  by  the  clerk  as  a  regular  finding,  and  he  made  it  the  basis 
of  a  judgment,  which  he  entered  in  vacation,  but  not  as  pf  the  last  day  of  the 
preceding  term. 

There  was  consequently  no  proper  basis  for  the  judgment,  and  at  the  same 
time  it  was  irregular  in  not  being  entered  as  of  the  time  prescribed  bj  the 
statute.* 

But  this  is  not  all.  It  expressly  appears  from  the  minutes  referred  to  that 
the  judge  was  not  able  to  find  that  two  of  the  defendants  were  at  all  inter- 

*CoMP.  Lawm,  S  4966.  In  all  civil  causes  submitted  to  any  circolt  court  in  term  time  far  daeiiion, 
it  shall  be  competent  for  the  circuit  judge  to  transmit  to  the  clerk  or  register  of  such  conrt.  In  Taca. 
lion,  his  Judgment,  order,  or  decree  in  said  cause,  tpedftfing  in  judgment  at  law  the  facte  founds  and 
the  conclnsioiiA  of  law  thereon ;  and  thereupon  it  shall  be  the  duty  of  the  clerk  or  regisitor  to  enter  in 
the  proper  record  such  judgment,  order,  or  decree,  ae  of  the  laet  day  qf  the  preeeedlng-  termt  which 
Judsment,  order,  or  decree  shall  have  the  snme  force  and  effect  as  if  rendered  In  term  time^  and  exe- 
cnUon  may  issue  thereupon  as  in  other  cases. 
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ested,  and  yet  the  judgment  given  is  not  a  judgment  for  return  of  the  prop- 
erty, but  a  money  judgment  against  the  plaintiff  and  in  favor  of  all  the  de- 
fendants for  $683.33.  Ko  view  occurs  of  the  statement  on  which  this  result 
was  rested,  which  will  support  it  or  justify  any  judgment. 

There  must  be  a  reversal,  with  costs,  and  a  new  trial. 

^The  other  justices  concurred.) 


Chapman  v.  Countt  of  Bebbiebt. 
Filed  April  18, 1883. 

After  the  snpervlMn  have  once  fixed  the  salary  of  the  Judge  of  prohate,  they  eannot  reduce  it. 

Act  138  of  1871  gave  the  hoard  of  supervisors  power  to  fix  the  salary  of  the  judge  of  probate.  Act 
140  of  1873  amended  it,  but  did  not  alter  the  efbct  of  this  provision.  Held,  that  the  mere  fact  of  the 
amendment  and  re-enactment  of  the  empowering  clause  did  not  authorize  a  board  to  fix  again  a  sal- 
ary which  they  had  once  fixed. 

Error  to  Berrien. 

George  S,  Clapp  and  Potter  &  Potter^  for  plaintifP.  James  A,  Kellogg,  tor 
defendant  and  ap{>ellant. 

Campbell,  J.  The  only  question  arising  in  this  case  relates  to  the  right 
of  plaintiff  to  recover  a  portion  remaining  unpaid  of  his  salary  as  judge  of 
probate  of  Berrien  county,  <is  fixed  by  the  board  of  supervisors,  in  the  begin- 
ning of  January,  1873,  when  his  four-years*  term  was  opening.  He  was 
elected  in  1872,  and  the  salaiy  then  fixed  at  Sl,500.  In  January,  1875,  tlie 
salary  was  sought  to  be  reduced  to  81,000,  but  he  declined  to  receive  that  rate 
except  under  protest,  and  sued  seasonably  for  the  balance.  The  court  below 
gave  judgment  in  his  favor,  on  the  ground  that  the  action  of. January,  1873, 
was  the  first  action  had  under  the  law  of  1871,  requiring  the  supervisors  to 
act,  and  was  binding.  This  was,  we  think,  correct.  In  Donville's  Case,  4 
Mich.  587,  the  first  action  taken  by  the  board,  as  then  shown  to  us,  wa.s  after 
the  law  had  been  amended  in  1873,  and  we  held  it  could  not  subsequently  be 
changed.  It  afterwards  appeared,  on  an  application  for  a  reheturing,  Ihat 
earlier  action  had  been  had,  and  the  judgment  was  recalled.  The  law  uf  1873 
was  a  mere  amendment  of  that  of  1871  so  far  as  it  concerned  Wayne  county, 
and  no  further,  and  would  not,  in  our  opinion,  justify  the  rescission  of  the 
vote  fixing  the  salaiy  at  the  beginning  of  plaintiff's  term.  It  does  not,  like 
the  law  of  1871,  repeal  the  former  legislation,  and  it  is  manifestly  designed 
for  no  such  purpose. 

We  think  the  judgment  should  be  affirmed,  with  costs. 

(The  other  justices  concurred.)  % 


SOHLATTEREB  t?.  NlCKODEMUS. 

Filed  April  18,  1883. 

A  Jnttice's  jadgraent  may  be  proved  by  his  docket.    Comp.  Laws.  {§  5488-5490. 

Where  a  justice's  docket  recites  that  plaintiff  declared  "oraUy  in  attumpsU  on  the  common  connis, 
and  epeeUUy  in  writing,"  it  cannot,  in  an  action  on  the  judgment,  bo  assumed  that,  iii  declaring 
spcclaUy,  be  added  a  count  npon  a  cause  of  action  not  cognizable  by  the  Justice,  or  that,  even  If  he 
did,  the  judgment  was  rendered  npon  the  bad  count. 

A  justice*!  jadgment  cannot  be  held  Invalid  npon  a  mere  presumption  that  the  justice  had  lost 
Jariadiction.  if  his  docket  shows  that  the  parties  were  regularly  brought  Into  court. 

Deeds  of  land  may  be  admissible  as  evidence  in  a  justice's  court  for  many  purposes,  and  their  ad- 
miesioD  will  not  sustain  a  presumption  that  the  judgment  in  the  suit  was  rendered  in  a  case  of  which 
lie  had  no  junndiction  as  determining  the  title  to  real  property. 

Error  to  Saginaw. 
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Stoeet  ct-  Flanders,  for  plaintiff  and  appellant.  W.  S.  Tennant,  for  defend- 
ant. 

CooLEY,  J.  This  suit  is  brought  upon  a  justice's  judgment  against  Peter 
Kickodemus  and  Helene  Nickodemus,  who  are»  and  were  when  the  judgment 
was  rendered,  husband  and  wife.  Helene  Nickodemus  alone  defends,  and  the 
sole  question  made  in  the  case  is  whether  the  judgment  was  valid  as  to  her. 
The  proof  of  the  judgment  consisted  in  the  justice's  docket.  The  docket  i-e- 
cited  the  commencement  of  suit  by  summons;  the  return  of  the  summons 
personally  served  on  both  defendants,  the  appearance  of  both  in  the  case;  two 
adjournments  of  the  case  by  consent  of  defendants  without  pleadings ;  dec- 
laration by  the  plaintiff  on  the  second  adjourned  day  **  orally  in  aj»ump$i£  on 
the  common  counts  and  specially  in  writing;"  oral  plea  of  the  general  issue 
and  a  further  adjournment  on  the  defendants'  application;  and  still  another 
on  the  plaintiff's  application ;  and  finally,  the  defendants  failing  to  appear  on 
the  day  to  which  the  cause  last  adjourned,  an  ex  parte  trial  and  judgmeut  for 
the  plaintiff.  On  the  trial  certain  deeds  of  land  appear  to  have  been  given  iii 
evidence,  but  for  what  purpose  does  not  appear.  The  files  of  the  justice  were 
not  put  In  evidence  and  we  have  no  knowledge  what  the  plaintiff  declareil 
upon  specially  in  writing. 

The  circuit  judge  held  that  it  did  not  appear  affirmatively  that  the 
justice  had  jurisdiction  of  the  case,  but  he  cert-ainly  had  jurisdiction  of  an 
action  of  assumpsit^  and  of  a  case  upon  the  common  counts.  We  cannot 
assume,  in  the  absence  of  all  proof,  that  the  plaintiff  added  to  his  oral  decla- 
ration a  count  upon  a  cause  of  action  which  the  justice  could  not  try.  on 
even  if  he  had  done  so,  that  the  case  was  tried  and  judgment  rendered  upon 
the  bad  count  instead  of  upon  those  which  were  good.  •  The  parties  having 
been  regularly  brought  into  court,  no  presumption  can  be  indulged  that  the 
justice  lost  jurisdiction  by  any  misstep  afterwards.  It  is  suggested  that  the 
introduction  of  the  deeds  in  evidence  showed  that  he  was  assumii^p  to  take 
cognizance  of  a  disputed  title  to  lands;  but  they  might  have  been  entirely 
admissible  for  many  other  purposes.  Under  the  statute  a  justice's  judgment 
may  be  proved  by  the  docket,  (Compiled  Laws,  §§  5488-5490;)  and,  there 
being  no  other  question  in  the  case,  the  plaintiff  should  have  had  judgment. 
The  judgment  will  l)e  reversed,  with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.)  , 


Kane  v.  Stowe. 
Filed  April  18, 1883. 

Error  cannot  be  asslfl^ned  upon  the  incorrectn^  of  Undings  of  fact  In  a  ease  at  law;  the  faet^  can* 
not  be  reTlewed. 

A  party  to  a  case  tried  by  a  Jadge  withoat  a  Jary  Is  not  damnified  by  the  rulings  of  the  jadge  upon 
separate  questions  of  law,  if  the  Aadlngs  of  fact  do  not  entitle  the  party  to  relief. 

Where  the  moderator  and  assessor  of  a  school-district  are  sned  upon  an  order  signed  by  them,  a 
linding  that  it  was  signed  on  a  false  and  frandnlent  statement  that  the  school  director  approTed  and 
would  sign  it,  and  on  condition  that  it  should  be  of  no  force  unless  he  did  sign  it,  and  the  further  find- 
ing that  there  was  no  purpose  to  contract  except  for  ttie  district,  defeats  the  action  m  the  abseoee  of 
any  showing  of  subsequent  action  creating  contract  relations,  or  of  any  action  by  derendauta,  taken 
with  a  knowledge  of  the  facts  and  estoppiuK  them  personally. 

The  supreme  court  cannot  change  a  finding  of  fact. 

Case  made  from  Kent. 

Morten  H.  Drurp  and  E.  A.  Mafier,  for  plaintiff  and  appellant.  J,  W,  d-  o. 
C.  Raiisom,  for  defendant. 

Campbell,  J,  Plaintiff  sued  defendants  as  survivor  of  himself  and  one 
Alvin  J.  Slieiirer,  to  recover  the  price  of  certain  school  furniture,  which  plaintiff 
claims  they  purchased  of  \m\\  In  the  court  below  judgment  was  render&l 
for  the  defendant. 
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Many  errors  are  assigned,  several  of  wXuv.h  go  to  the  incorrectness  of  the 
judge's  findings,  and  tlie  remainder  to  the  judgment  as  not  borne  out  by  the 
lindings.  The  former  are  not  sustainable,  as  the  facts  cannot  be  reviewe^l  in 
this  court.  The  latter  are  material  only  in  so  far  as  it  may  be  claimed  they 
would  warrant  a  judgment  for  plaintiff.  It  can  make  no  difference  to  a 
plaintiff  whether  the  judge  is  correct  or  not  on  separate  questions  of  law,  if 
he  does  not  find  such  facts  as  entitle  the  plaintiff  to  relief.  Until  such  a  find- 
ing  is  made  the  defendant  cannot  be  charged,  and  the  plaintiff  has  no  dam- 
age from  the  legal  rulings. 

Jn  the  present;  case  the  judge  found  expressly  that  the  supposed  order, 
signed  by  the  defendant  and  Shearer,  who  were  assessor  and  moderator  of  a 
school-district,  was  signed  on  a  fraudulent  and  false  statement  that  the  di- 
rector approved  and  would  sign  it,  and  on  the  condition  that  it  should  be  of 
no  force  unless  he  did  sign  it.  Had  it  been  so  signed  it  would  have  bound  the 
dbtrict,  and  the  judge  found  there  was  never  any  purpose  to  contract,  except 
for  the  district.  There  is  no  finding  of  any  subsequent  action  as  creating 
€M>ntract  relations,  or  of  any  action  of  Shearer  and  defendant  had  with  knowl- 
edge of  the  true  state  of  facts  and  estopping  them  personally.  Inasmuch  as 
we  cannot  change  the  finding  of  facts,  there  is  no  foundation  for  any  relief 
to  plaintiff,  and  we  need  not  consider  the  details  further. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


McKiBBiN  9.  Bristol  and  another. 
Filed  April  18, 1883. 

An  eqaltable  owner  of  Undfl  in  actaal  possesitloa  and  olaiioiag  title  la  fbe.ilmpla,  can  maintain  a 
bill  to  enjoin  a  salt  in  ejectment  brought  against  him  by  persona  claiming  nnder  a  soccesslon  ofcon- 
veyanees  given  in  bad  faith  and  for  tbe  parpow  of  detbatlng  creditors;  and  in  the  same  bill  he  can 
also  ask  for  a  release  of  tbe  apparent  title  held  by  snoh  claimants. 

Appeal  from  Shiawassee. 

Vart  <£•  Shields,  for  complainant.    Hugh  MeCurdy,  for  defendant  Bristol. 

Gkates,  0.  J.  The  defendant,  Harmony  B.  Bristol  commenced  an  action 
of  ejectment  against  the  complainant,  and  Alexander  McKibbin  and  Joseph 
T.  McKibbin,  to  recover  certain  premises  at  Lansing,  and  the  complainant 
immediately  filed  this  bill  to  enjoin  that  action,  and  compel  a  release  of  the 
apparent  title  on  which  it  depended.  The  circuit  court  granted  the  relief  and 
the  defendants  appealed.  The  paper  title  explained  in  the  bill  was  not  pro- 
duced. It  was  proved  and  not  disputed  that  the  complainant  was  In  actual 
possession,  and  for  many  years  had  been,  and  claiming  title  in  fee-simple,  and 
there  was  sufficient  evidence  of  his  ownership  of  a  right  in  equity  to  authorize 
a  resort  to  this  jurisdiction.  In  1855,  one  Mary  McKibbin,  the  complainant's 
mother  and  who  is  now  deceased,  became  the  grantee  of  an  undivided  interest, 
and  in  February,  1857,  she  placed  on  I'ecord  her  deed  of  that  date  to  her  brother, 
Andrew  Dunlap.  This  deed  purported  to  quitclaim  her  interest  to  him  for 
SIOO.  The  claim  of  Mrs.  Bristol  is  founded  on  this  transaction.  After  the 
lapse  of  many  years  of  non-claim,  and  shortly  subsequent  to  a  breach  between 
Andrew  Dunlap  and  Alexander  McKibbin,  the  husband  of  Mary,  the  former 
quitclaimed  his  interest  to  his  nephew,  the  defendant  Joseph,  and  from  him 
the  same  intei^est  was  passed  to  his  mother-in-law,  Mrs.  Bristol.  Some  efforts 
were  made  with  Joseph  to  get  him  to  surrender  the  claim,  and  he  was  rather 
inclined  to  comply,  and  for  a  sum  greatly  less  than  the  full  value  of  an  actual 
interest  of  the  same  nature,  but  the  attempt  failed. 

The  complainant  contends  that  his  mother's  quitclaim  to  her  brother  Andrew 
Dunlap  was  not  a  honaflde  conveyance,  but  a  mere  expedient  to  screen  the 
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property  from  apprehended  raids  by  the  creditors  of  lier  son-iii-law.  Burkey, 
from  wliom  she  ha  I  bought  it.  He  farther  contends  that  Andrew  Dunlap  never 
paid  any  consideration  and  never  liad  possession  of  the  deed  or  of  the  premises, 
and  that  he  went  into  the  transaction  with  the  perfest  understanding  that 
the  whole  interest  remained  in  his  sister  in  point  of  equity  and  was  to  con- 
tinue so.  The  complainant  also  insists  that  all  the  transfers  from  Andrew 
Dunlap  down  to  Mrs.  Bristol  were  made  in  bad  faith,  and  that  her  position  is 
no  better  than  that  which.  Andrew  Dunlap  occupied.  The  circuit  judge 
reached  the  conclusion  that  this  view  of  the  complainant  was  correct,  and  on 
a  careful  examination  of  the  record  we  see  no  reason  for  dissenting. 

The  decree  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Canning  v.  Harlan. 
Filed  April  18, 1883. 

In  troy«r  againtt  the  assignee  of  a  chattel  mortgage  for  property  nefzed  thereander,  plaintlflTa  eoao- 
eel  claimed  in  hla  opening  to  the  jary  that  plaintifT  ow^ned  the  property  and  had  nerer  sold  It ;  that  de- 
fendant had  never  paid  anything  for  the  mortgage;  and  that  before  defendant  took  the  m.ortgageit 
had  been  mach  more  than  paid  in  foil.  Held,  that  the  opening  was  safHcient  to  notify  the  defense  thftt 
plaintiff  meant  to  go  Into  a  full  investigation  of  the  dealings  which  he  had  had  with  the  mortgagee  be- 
fore  giving  the  mortgage,  and  that  under  such  an  opening,  although  he  had  not  nsed  the  word  **  usury,'* 
he  conld  show  that  the  mortgage  did  not  represent  any  actual  Indebtedness. 

The  fact  that  u  mortgagor  of  chattels  was  present  at  the  mortgage  sale  thereof  without  objectlug, 
^loe-t  not  estop  him,  as  against  the  mortgagee,  or  the  mortgagee's  assignee,  from  contesting  the  sale, 
though  it  might  as  against  a  purchaser  who  relied  upon  his  silence.  Nor  can  It  be  construed  as  an 
assent  to  the  sale  and  a  voluntary  payment  of  tlie  pnrchase  money. 

It  is  discretionary  with  a  trial  judge  wliether  he  will  grant  or  refuse  the  request  of  a  party  that  the 
jury  be  allowed  to  take  a  written  exhibit  to  the  jury.room. 

Error  to  Van  Buren. 

William  H,  Tiboker,  for  plaintiflP.    E,  A.  Crane,  for  defendant  and  appellant. 

CooLEY,  J.  This  suit  is  in  trover  for  the  conversion  of  certain  personal 
property,  which  defendant  had  sei/.ed  and  sold  under  a  chattel  mortgage  given 
by  the  plaintiff  to  one  Mattison,  and  by  Mattison  assigned  to  defendant.  The 
suit  was  begun  in  justice's  court,  and  was  removed  to  the  circuit  court  by 
appeal.  On  the  trial  the  plaintiff's  counsel  opened  the  case  to  the  jury  as  fol- 
lows: "This  is  a  case  brought  by  Canning  to  recover  the  value  of  certain 
property  talcen  by  the  defendant.  Our  claim  is  that  Canning,  the  plaintiff, 
was  owner  of  this  property ;  that  he  had  never  sold  it,  and  that  one  Bot^ford, 
acting  and  being  a  constable  of  the  county  in  June,  1879,  came  to  plaintiff's 
house  to  take  this  property ;  that  subsequent  to  that  it  was  sold  by  Botsford, 
under  the  direction  of  Theodore  Harlan,  the  defendant.  The  defense  inter- 
lK>3ed  in  the  court  below  was  that  Botsford  took  the  property  by  virtue  of  a 
chattel  mortgage  and  note  executed  by  Canning  to  one  Milo  D.  Mattison ;  that 
he  took  the  property  as  the  owner  of  that  note  and  mortgage,  he  claiming  to 
liave  bought  it  and  paid  value  therefor.  I  will  show  tliat  Harlan  never  was 
the  legal  owner  of  the  mortgage,  and  that  he  never  bought  it  in  the  world: 
that  in  taking  it  he  never  incurred  the  liability  of  losing  a  dollar;  and  that 
before  he  came  into  possession  of  this  mortgage  it  had  been  paid  in  full— it 
being  one  of  many.  The  amounts  received  by  Canning,  witii  interest,  from 
Mattison's  office  was  $425.60;  the  amounts  paid  before  Htirlan  claims  to  have 
liad  the  mortgage  in  his  possession  was  $509.59." 

The  defendant  thereupon  objected  to  any  evidence  being  received  in  the 
case,  claiming  that  the  facts  as  stated  in  the  opening  made  out  no  case  of 
action.  The  circuit  judge  overruled  the  objection,  and  the  plaintiff  was  al- 
lowed to  show  the  dealings  between  himself  and  Mattison  pievious  to  tho 
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giving  of  the  mortgage,  from  which  he  claimed  to  have  made  it  apparent  that 
he  owed  nothing  to  Mattison  when  the  mortgage  was  given,  but  that  tlie 
whole  amount  thereof  was  usury  on  the  previous  dealings.  It  is  now  claimed 
that  this  evidence  was  inadmissible  because  the  opening  did  not  apprise  the 
defendant  that  the  previous  dealings  would  be  gone  into  for  any  such  pur- 
pose. How  closely  a  party  can  be  confined  in  his  evidence  to  the  facts  stated 
in  the  opening  of  his  counsel  we  shall  not  undertake  to  say  in  this  recoi'd,  as 
we  are  all  of  opinion  the  case  was  suffic^iently  outlined  in  the  opening  which 
was  made.'  The  defendant  must  have  understood  that  plaintiA  intended  to 
go  into  a  full  investigation  of  a  dealing  between  himself  and  Mattison,  for  he 
avowed  his  purpose  to  show  that  the  debt  to  Mattison  had  been  actually  over- 
paid. It  is  true  he  did  not  make  use  of  the  woi-d  •*  usury ;"  but  that  is  of  no  im- 
portance. He  claimed  and  proposed  to  prove  that  the  mortgage  represented 
no  actual  indebtedness;  and  that  was  all  he  was  allowed  to  prove. 

Defendant  gave  evidence  tending  to  prove  that  plaintiff  was  present  at  the 
chattel-mortgage  sale,  and  made  no  objection.  Upon  this  evidence  he  insisted 
that  plaintiff  was  estopped  from  contesting  the  sale.  A  purchaser  who  had 
bought  in  reliance  upon  plaintiff's  silence  might  have  pressed  this  argument 
with  some  force;  but  it  can  avail  the  defendant  nothing.  He  as  well  as  the 
plaintiff  was  standing  upon  his  strict  legal  rights,  and  he  sold  the  plaintiffs 
property  at  his  peril.  It  is  also  insisted  by  defendant  that  plaintiff,  by  suf- 
fering the  sale  to  be  made,  in  effect  assented  to  it;  and  the  assent  was  equiva- 
lent to  a  voluntary  payment  of  the  allied  *'  usury. "  But  this  is  the  same  argu- 
ment as  the  last,  in  a  new  form.  Complaint  is  also  made  that  the  circuit  judge 
refused  the  request  of  defendant  that  the  jury  be  permitted  to  take  to  their 
room  a  certain  receipt.  As  to  this  we  have  only  to  say  that  there  is  no  law 
requiring  it.  It  was  discretionary  with  the  court  to  grant  the  request  or  re- 
fuse it. 

Kg  error  appears  in  the  record,  and  the  judgment  must  be  aflfirmed,  with 
costs. 

(The  other  justices  concurred.) 


Harris  v.  Cohen. 
Filed  April  18, 1888. 

The  tenant,  and  not  the  landlord,  is  liable  for  nuisances  originating  and  kept  ap  dnrlna^  the  ten* 
ant's  ezclnslva  occopancy,  unless  the  landlord  is  shown  to  be  responsible  for  repairs.  So  /uid  where 
the  naisance  consisted  in  overflowing  a  neighbor's  cellar  by  means  of  leaky  and  defective  sapply 
and  waste  pipes. 

Error  to  Wayne. 

James  H.  Pound,  for  plaintiff  and  appellant.  Marcus  A.  Chase,  for  defend- 
ant. 

Campbell,  J.  Harris  sued  Mrs.  Cohen  for  a  nuisance  created  by  allowing 
water  to  escape  from  her  adjacent  lot  upon  his,  to  the  detriment  of  his  cellar, 
into  which  it  ran  in  considerable  quantities  through  the  soil.  The  water  was 
partly  from  a  leak  in  the  fresh-water  supply  pipes,  which  broke  and  needed 
repairs,  and  partly  from  the  waste- water  pipe  connecting  with  the  drain,  which 
also  leaked  and  overflowed  upon  the  same  premises.  The  bottom  of  the  plain- 
tiff's cellar  was  kept  more  or  less  covered  with  water,  and  the  walls  and  wooden 
flooring  were  damaged.  The  case  was  not  allowed  to  go  to  the  jury,  on  the 
ground  that  the  defendant  was  not  personally  in  possession,  and  tliat  she  was 
not  liable,  as  the  case  stood,  for  the  neglect  of  her  tenant.  The  whole  mis- 
chief originated  during  such  tenant's  occupancy.  It  is  now  claimed  that  the 
tenancy  was  of  such  a  nature  as  to  make  it  her  duty  to  make  repairs  on  the 
premises,  and  that  it  might  be  treated  as  her  default.    There  was  no  obligar 
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tion  averred  or  shown,  making  defendant  responsible  to  her  tenant  for  repairs, 
or  in  any  way  referring  to  repairs.  In  the  absence  of  such  a  duty,  the  re- 
Bponsibility  must  usually  rest  on  the  tenant,  and  such  hais  been  our  holding 
in  Fisher  v.  Thirkill,  21  Mich.  1,  and  Clark  v.  Babcock,  23  Mich.  16:3. 

The  present  case  does  not  rest  on  any  averment  or  claim  appearing  on  the 
record  that  the  premises  were  in  bad  condition  when  leased,  and  we  need  not 
consider  what  are  the  qualitications  arising  from  such  a  state  of  things.  The 
declaration  very  explicitly  connecta  all  the  grievances  with  the  possession  of 
defendant  by  her  tenant.  It  contains  nothing  to  take  the  case  out  of  the  ordi- 
dinary  rules  of  tenancy.  We  are  bound  to  assume  that  this  was  the  theory 
on  which  the  case  was  tried.  The  only  charge  requested  of  the  court,  after 
the  intimation  of  opinion  on  the  defendant's  responsibility  had  been  given, 
left  out  of  view  entirely  any  question  which  might  have  arisen  out  of  what 
is  in  this  court  claimed  to  have  been  a  new  leasing,  and  asked  relief  upon  the 
ground  of  general  liability  on  the  part  of  the  lessor.  Without,  therefore,  con- 
sidering points  which  we  think  do  not  arise,  we  must  affirm  the  judgment, 
with  costs. 

(The  other  justices  concurred.) 


Jones  v.  Avery. 
Filed  April  18, 1888. 

A  traveling  salesmftn  employed  by  «  corporation  is  not  a  laborer  within  the  meaning  of  the  eonati- 
tntional  provision  which  makes  ittockholdera  liable  for  labor  debts. 

Whether  the  president  of  a  corporation  can  confess  Judgment  therefor,  withoat  aathority  fh>m  the 
directors,  quare. 

Error  to  Wayne. 

James  H,  Pounds  for  plaintiff  and  appellant.  Alex,  D,  Fowler^  for  defend- 
ant. 

GiiAVES,  C.  J.  The  plaintiff,  claiming,  to  be  a  judgment  creditor  of  the 
Condensed  Oil  Manufacturing  Company  for  services  rendered  by  the  com- 
pany, and  that  collection  by  execution  hjid  failed,  prosecuted  this  action 
against  the  defendant  as  a  stockholder  to  compel  him  to  make  payment.  The 
trial  judge  ordered  a  verdict  against  the  plaintllf.  The  alleged  judgment 
against  the  corporation  was  before  a  justice,  and  was  given  on  a  confession 
made  by  the  president  and  without  a  showing  of  authority  from  the  directors. 
Whether  this  confession  was  sufficient  to  confer  jurisdiction  may  be  open  to 
some  discussion,  but  the  point  is  now  waived. 

The  circuit  judge  was  of  opinion  that  the  plaintiffs  debt  was  not  a  labor 
debt  within  the  meaning  of  the  provisions  on  which  the  plaintiff  relies, — arti- 
cle 15,  g  7,  Const.,(Comp.  Laws,  §  2852,) — and  hence  that  the  defendant  was  not 
liable  for  it. 

We  think  this  view  is  correct.  The  plaintiffs  connection  with  the  com- 
pany and  the  nature  of  his  occupation  were  fully  explained  by  him  as  a  wit- 
ness, lie  said:  **The  kind  of  labor  1  rendered  to  the  said  company  w^as 
that  of  traveling  salesman  or  agent,  selling  their  goods.  My  duties  consisted 
in  soliciting  orders  for  the  sale  of  the  company's  goods  from  customers,  who 
were  using  those  or  similar  goods  in  different  towns  through  the  country.  1 
carried  samples  with  me  always;  I  carried  this  assortment  of  samples  with 
me  to  each  customer,  or  man  1  solicited.  I  was  to  receive  a  salary  or  com- 
pensation at  the  rate  of  $1,000  per  year ;  that  was  my  agreement,"  From 
this  it  seems  evident  to  the  court  that  he  was  not  a  labor  performer  for  the 
corporation  in  the  sense  contemplated  in  the  provisions  for  holding  stock- 
holders liable.  He  had  no  part  in  carrying  on  the  establishment,  nor  in  the 
manufacture.    He  was  a  mere  outside  agent  or  representative  of  the  corn- 
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}iany  to  bring  business  to  it,  upon  a  salary.  As  regards  the  present  question, 
his  position  was  nearer  the  position  of  an  officer  of  the  corporation  than  that 
of  a  laborer. 

The  judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Pkoctor  and  another  «.  Lewis* 
Filed  April  18, 1883 

Joint  Jadgment  cannot  be  entered  agnlnPt  several  defendants  when  serrloe  oTproeess  against  a  por- 
tion of  them  hue  neither  been  made  nor  attempted. 

CertioraH  to  justice  of  the  peace. 

James  H.  Pound,  for  plaintiff  in  certiorari,  Marcus  A,  C7iase,  for  defend- 
ant in  certiorari, 

CooLEY,  J.  The  writ  of  certiorari  in  this  case  is  issued  at  the  instance  of 
William  H.  Proctor,  and  brings  before  us  the  proceedings  in  a  case  in  whieti 
«aid  Proctor  and  Thomas  Ilaggerty  were  garnished  at  the  suit  of  Thomas 
Liewis,  as  debtors  of  Joseph  Martin  and  Isaac  Finchart,  before  Daniel  Sheehan, 
justice.  The  garnishee  summons  was  served  on  Proctor  alone,  and  witliout 
iiny  return  of  not  found  as  to  Haggerty.  The  justice  proceeded  with  the 
case,  and  Proctor  disclosed  an  indebtedness  of  himself  and  Ilaggerty  to  the 
principal  defendants  in  the  sum  of  $37.20.  On  a  subsequent  day  a  summonv<< 
to  show  cause  why  judgment  should  not  be  rendered  against  the  garnishees 
was  issued,  which  was  served  on  Haggerty  alone,  and  returned  without  any 
showing  that  Proctor  could  not  be  found.  On  the  return-day  Ilaggerty 
appear^,  and  made  various  objections  to  the  proceedings,  as  being  witliout 
jurisdiction,  but  these  were  overruled,  and  he  was  put  on  the  stand  as  a  wit- 
ness. He  then  testified  that  when  these  proceedings  were  commenced  Proctor 
&  Haggerty  were  not  indebted  to  Martin  &  Finchart  in  any  sum,  but  that  he 
himself  had  been  garnished  for  the  debt  which  Lewis  was  now  endeavoring 
to  reach,  and  had  paid  it.  The  justice  disregarded  this  evidence,  and  gave 
judgment  for  the  plaintiff.  Proctor  knew  nothing  of  these  last  proceedings 
until  it  was  too  late  to  remove  the  case  to  the  circuit  court,  but  as  soon  as  he 
heard  of  them  he  took  steps  to  remove  the  proceedings  into  this  court. 

The  proceedings  before  the  justice  were  full  of  errors,  but  we  need  consider 
only  the  entry  of  a  joint  judgment  against  two  persons,  as  to  one  of  whom 
there  was  neither  service  nor  attempt  to  make  service.  There  is  no  authority 
of  law  for  this.    The  proceedings  must  be  quashed,  with  costs  of  this  court. 

(The  other  justices  concurred!) 


Vandkrstolph  V,  Highway  Commissioner. 
Filed  April  18, 1883. 

Certiorariio  rerlew  proceedings  to  lay  out  a  highway  was  quashed  where  the  petitioner's  interest 
arose  only  from  his  being  a  tax-payer,  and  therefore  liable  to  be  called  npon  to  pay  a  trifling  portion 
of  the  tax  which  would  be  levied  to  satisry  the  appraised  damages.  His  interest  was  too  remote,  and 
the  amount  involred  was  too  small. 

Certiorari  to  highway  commissioner. 

Bdward  W,  Withey,  for  plaintiff  in  certiorari.  Shdtoin  dk  Earle,  for  defend- 
ant in  certiorari, 

Gbaves,  C.  J.  This  writ  of  certiorari  is  Drought  to  vacate  certain  proceed- 
ings to  lay  out  a  highway,  and  the  plaintiffs  title  co  prosecute  it  consists 
onl7  in  his  being  a  tax-payer  of  the  town,  and  so  potentially  liable  for  some 
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as  yet  unknown,  but  vei-y  small,  portion  of  the  tax  wherewith  to  pay  the  ap- 
praised damage  of  $275.  We  think  the  interest  is  too  remote  and  too'  indirect 
and  iudetinite  to  warrant  this  remedy,  and  that  any  sanction  of  the  proceed- 
ing would  be  an  improper  exercise  of  discretion.  Were  no  other  objection 
apparent,  the  single  circumstance  that  the  record  contains  no  evidence  of  any 
interact  in  the  plaintiff  large  enough  for  the  law  to  notice  would  be  sufficient 
to  defeat  the  writ.  The  facts  in  Campau  v.  Button,  33  Mich.  525,  are  not 
very  fully  stated  in  the  report.  But  it  will  appear  from  an  examination  of 
the  record  that  they  are  entirely  distinguishable,  and  that  case  affords  no  au- 
thority for  this. 

Writ  quashed,  with  costs  to  respondent. 

(The  other  justices  concurred.) 


Peters  d.  Fishbr. 
Filed  April  18,  1883. 

Where  »  Undlord  reeorers  potMsslon  from  hia  tenant  in  Bommary  proceedings,  and  pendinc  ap- 
peal by  the  tenant  the  term  claimed  by  him  expires,  and  the  landlord  immediately  lets  the  premises 
to  the  tenant's  wife,  the  appellant  cannot  plead  this  as  a  fact  jtuU  darraiut  amoantlng  lo  surrender 
by  himself  and  acceptance  by  the  landlord,  and  precluding  judgment  for  the  landlord  on  the  appenl. 

Complainant,  in  sammary  proceedings  to  recover  possession  of  land  from  a  tenant  who  is  found  to 
have  been  wrongfully  holding  over  when  the  proceeding  was  begnn,  is  entitled  to  judgment  for  resti. 
tntlon,  and  to  damages  and  costs;  and  if,  pending  appeal  by  the  tenants,  the  term  claimed  by  h  m 
expires  and  the  landlord  regnlns  possession,  the  landlord's  right  to  recover  damaffes  and  coetA  upoi 
affirmance  of  the  Judgment  in  his  favor  is  not  thereby  lost,  even  though  he  no  longer  req aires  process 
to  restore  him  to  possession. 

Enor  to  Wayne. 

Edward  S.  Grece,  for  plaintiff  and  appellant.  Sylvester  Larned^  for  defend- 
ant. 

CooLEY,  J.  Complainant  took  proceedings  before  a  circuit  court  commis- 
sioner to  recover  possession  of  premises  which  he  had  leased  to  respondent, 
and  which  he  claimed  respondent  was  holding  unlawfully  af t>er  the  term  tiad 
expired.  The  controversy  in  the  case  had  regard  to  the  length  of  the  temi ; 
complainant  testifying  that  the  leasing  was  from  month  to  month  only,  and 
had  been  terminated  by  notice;  while  respondent  claimed  it  was  for  a  full 
year,  which  had  not  expired  when  the  case  was  tried  by  the  commissioner. 
The  trial  of  the  commissioner  resulted  in  a  verdict  for  the  complainant,  and  re- 
spondent appealed  to  the  circuit  court,  giving  for  that  purpose  the  statutory 
bond  for  the  payment  of  such  judgment  as  might  be  rendered  on  the  appeal. 

Before  the  case  was  brought  to  trial  in  the  circuit  court,  the  year  for  which 
respondent  claimed  to  have  leased  the  premises  expired,  and  his  wife  there- 
upon applied  for  and  received  a  lease  of  the  same  premises  from  the  com- 
plainant. The  respondent  then  pleaded  this  fact  puis  daiein,  claiming  ic 
constituted  a  surrender  of  the  premises  by  himself  and  an  acceptance  by  the 
complainant,  the  effect  of  which  was  to  preclude  any  judgments  in  favor  of 
complainant  in  this  proceeding.  The  circuit  judge  took  this  view  and 
directed  a  verdict  for  respondent,  upon  which  judgment  was  entered  in  his 
favor  for  costs.  There  is  no  claim  on  the  part  of  the  respondent  that  when 
he  surrendered  possession  of  the  premises  complainant  condoned  any  wrong 
which  he  may  have  suffered  at  respondent's  hands  by  reason  of  his  holding 
over  wrongfully,  if  sncli  was  the  fact.  On  the  contrary,  he  simply  surren- 
dered the  premises,  after  by  means  of  his  appeal  he  had  succeeded  in  retain- 
ing possession  to  the  full  extent  of  his  claim  of  right.  Neither  is  there  aof 
claim  that  when  complainant  accepted  a  new  tenant  he  did  so  with  the  pur- 
pose to  abandon  any  claim  he  might  have  against  the  defendant  for  being 
kept  out  of  possession  up  to  that  time.    He  accepted  another  tenant  because 


Digitized  by 


Google 


Mich.]  JOHNSON  V.  BOSB.  ^       497 

the  alternative  was  that  the  premises  would  have  been  left  vacant,  with  no 
claim  against  the  defendant  or  any  one  else  for  rent  or  damages.  Any  rule 
of  law  which,  under  such  circumstances,  would  deprive  the  complainant 
of  his  remedy  for  previous  wrongs  if  he  undertook  to  save  himself  from  loss 
for  the  future  by  taking  and  leasing  his  land,  when  the  defendant  allowed 
him  to  do  so,  would  be  so  unreasonable  and  unjust  that  it  could  not  for  a 
moment  be  tolerated. 

The  question  at  issue  in  the  case  before  the  commissioner  and  on  the  ap- 
peal was  whether  the  respondent  was  holding  the  premises  wrongfully  when 
the  proceeding  was  begun,  if  he  was,  the  complainant  was  entitled,  not 
only  to  a  judgment  of  restitution,  but  also  to  damages  and  costs.  His  claim 
to  tliese  was  an  equitable  one  if  he  maintained  the  case  on  the  facts ;  and 
nothing  has  been  done  by  him  since  which  detracts  from  his  equities  in  any 
particular.  The  case  should,  therefore,  have  been  tried  and  determined  on  the 
merits.  It  is  true  that  if  he  recovers  he  will  not  require  process  to  restore 
him  to  possession ;  but  his  right  to  recover  his  damages  and  costs  is  unaf- 
fected by  that  circumstance.    Hebron  Church  v.  Adams,  121  Mass.  257. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 


Johnson  v.  Bosb. 
Filed  April  18, 1883. 

Undne  Inflaence  is  not  nacesgarily  to  be  presamed  from  tho  fact  that  a  man,  when  In  a  dying  con- 
ditioa,  made  a  deed  of  land  to  be  immediately  transferred  to  a  woman  who  had  been  regalarly  mar- 
ried to  b:m,  and  hud  lived  with  him  for  mnny  years  as  his  wife,  and  who,  unless  provided  for  by  him, 
woold  have  been  left  without  proper  support. 

A  decree  dividing  costs  between  the  parties  was  not  disturbed  on  afllrmaace  where  the  prevailing 
party  did  not  also  appeal. 

Appeal  from  Van  Buren. 

Crane  <fe  Breck,  for  complainants  and  appellants.  Annable  &  Fitch,  for 
defendants. 

Gaaipbell,  J.  This  bill  was  filed  by  the  heirs  at  law  of  Foster  Johnson, 
who  died  April  14, 1881,  to  set  aside  a  conveyance  made  by  him  in  his  last 
sickness  to  defendant  Bose,  who  conveyed  the  property  at  once  to  Elizabeth 
Johnson,  the  other  defendant,  who  had  been  living  with  the  deceiised 
for  16  years  as  his  regularly-married  wife,  but  upon  the  validity  of  whose 
marriage  some  question  is  raised.  The  bill  is  based  uppn  the  claim  that 
Rose  and  Mrs.  Johnson  conspired  to  defraud  deceased,  by  taking  advan- 
tage of  his  being  demented  and  incompetent  to  do  business,  or  to  know  wh:tt 
he  was  about.  A  large  part  of  the  testimony  is  devoted  to  an  attempt  to 
show  that  for  some  years  he  had  been  incompetent  to  do  business,  from  fail- 
ing powers.  This  fact  is  not  established.  We  think  there  is  no  doubt  he 
had  labored  under  no  such  failure  of  intellect. 

There  is  no  doubt,  however,  that  at  the  time  he  executed  the  deed  in  ques- 
tion he  was  very  sick,  and  so  weak  that  designing  persons  miglit  have  over- 
reached him.  But  the  testimony,  while  conflicting,  does  not  impress  us  with 
the  belief  that  he  did  not  possess  capacity  enough  to  make  the  disposition 
that  was  made.  We  are  also  satisfied  that  the  directions  to  make  the  deed 
which  he  signed  came  directly  from  himself,  and  that  the  deed  contained  his 
expressed  wishes,  and  was  signed  consciously  and  without  any  fraud  or  im- 
proper contrivance.  It  was  undoubtedly  designed  to  provide  for  his  wife,  in 
case  she  could,  as  was  probable,  get  no  adequate  support  otherwise.  His 
children  were  not  her  children,  and  there  was  every  reason  to  expect  she  would 
need  separate  and  independent  support.  Whether  she  was  in  law  his  wife  or 
v-15 — 32  (na  viii) 
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not,  she  had  been  treated  as  such  from  the  beginning,  after  a  regular  mar- 
riage, and  we  do  not  think  the  performance  of  a  moral  duty  in  her  favor  in- 
dicates weal^ness  or  fraud.  There  is  not,  as  we  think,  any  proof  of  undue 
contrivance  or  misconduct  on  her  part  or  on  that  of  the  other  persons  con- 
cerned in  the  transaction.  It  would  serve  no  good  purpose  to  discuss  these 
family  matters,  or  the  merits  of  the  various  witnesses.  We  are  satisfied  from 
the  whole  case  that  the  deed  is  valid  and  should  be  sustained.  The  court 
below  divided  the  costs — regarding  both  parties  as  responsible  for  prolixity  in 
the  testimony.  We  do  not  feel  called  on  to  change  this  decree.  Defendants 
have  not  appealed,  and  the  appeal  seems  to  have  been  honestly  taken.  The 
decree  will  be  affirmed  as  it  stands,  with  the  ordinary  costs  of  this  court. 
(The  other  justices  concurred.) 


Kennedy  and  others  «,  Bbown. 
Filed  April  18, 1883. 

Where,  on  appesl  firom  Jnstioe*!  ooart,  the  plaintiff  Is  allowed  to  amend  fate  deolantlon  by  adding 
thereto  a  oount  which  tenders  no  new  issae,  and  which  Is  not  then  objected  to,  no  error  is  committed 
to  defend  ant's  prejudice. 

A  mortgagee  bid  off  the  premises  on  forecloeore  at  a  figure  exceeding  the  amount  of  tlie  debt,  costs, 
taxes,  and  Insurance  by  about  $40.  The  mortgage  provided  for  an  attorney's  fee  of  $50.  Held,  that 
the  mortgagee  was  bound  to  pay  over  the  surplus  of  $40  to  the  sheriff  for  the  benefit  of  the  owner  of 
the  equity  of  redemption,  and  that  if  be  did  not  do  so  the  latter  could  sue  him  as  for  money  had  and 
received  to  his  use. 

A  mortgagee  who,  on  foreclosure,  bids  off  tlw  premises  at  a  sam  exceeding  the  debt  and  legal 
chiirges,  is  estopped,  at  least  in  the  absence  of  evidence,  from  claiming  that  be  did  not  bsv^to  bid  the 
surplos  sum  to  oMaIu  the  land,  and  he  cannot  repudiate  that  part  of  his  bid  as  fictitlons;  nor  can 
he  deny  that  he  is  liable  for  the  surplus  to  the  owner  of  the  equity  of  redemption,  on  the  ground  that 
he  has  not  paid  it  over  to  the  sheriff  for  the  latter's  benefit. 

Error  to  Kent. 

Kennedy  &  Thompson,  for  plaintiffs.  J.  W,  dt  0,  C,  Ransoniy  for  defendant 
and  appellant. 

Gbaves,  C.  J.  The  plaintiffs  recovered  judgment  before  a  justice  upon  oral 
pleadings.  The  justice  entered  the  substance  of  the  declaration  in  these  terms. 
**Plaintiff  declared  orally  on  the  common  counts  in  assumpsit^  also  specially 
for  a  surplus  of  money  in  the  hands  of  defendant  arising  from  the  foreclosure 
of  a  mortgage  executed  by  Oalista  Nevius  to  said  defendant,  dated  April  18, 
1879,  which  surplus  has  been  duly  assigned  to  the  plaintiifs  in  this  cause,  and 
which  said  defendant  refuses  to  pay  on  request,  etc.,  to  plaintiff's  damage 

An  appeal  was  taken,  and  on  the  fifteenth  of  March,  1882,  the  case  was  heard 
without  a  jury  and  held  for  a  decision.  But  during  the  time  it  was  so  held 
the  circuit  judge  allowed  the  plaintiffs  to  amend  by  adding  anew  count;*  and 
for  this  error  is  alleged.    This  ruling  worked  no  prejudice.    No  new  issue  was 

*The  coant  added  to  the  declaration  was  as  follows ; 

*|  For  that  whereas,  also,  before  and  at  the  time  of  the  making  of  the  promise  and  undertaking  of  the 
defendant  hereinafter  next  mentioned,  one  Oalista  Nevius  was  owner  in  fee  and  possessed  of  certain 
lands  and  premises  situated  in  said  county  of  Kent,  and  described  as  follows,  to- wit : 

"Ail  of  lots  Nos.  ^,  47,  and  60,  old  surrey,  village  of  Orandville,  Kent  county,  Michigan,  and  did 
on,  to-wit,  the  eighteenth  day  of  April,  A.  D.  1879,  make,  execute,  and  deliver  to  said  defendant  » 
certain  Indenture  of  mortgage  upon  said  premises  to  secure  to  said  delbndant  the  payment  of  the  sam 
of  $S00on  or  before  five  years  after  date  thereof,  with  interest  thereon  ut  the  rate  of  8  per  cent,  per 
annum,  paynble  annually,  and  also  providing  that  in  case  of  the  non-payment  of  said  sum  of  moaey 
or  any  part  thereof,  or  the  interest  thereon,  at  the  time  and  in  the  manner  specified  in  said  mortgase, 
then  and  in  such  case  it  should  be  lawful  for  fold  mortgagee  to  grant,  bargain,  and  sell  said  premisee 
at  public  aaction  or  vendne,  and  on  such  sale  to  make  and  execute  to  the  purchaser  a  good,  ample, 
and  sutHcient  deed  of  conveyance  In  law,  pursuant  to  the  statute  in  such  case  made  and  provided, 
and  ont  of  the  proceeds  of  such  sale  to  retain  the  principal  and  interest  of  aU  sums  then  doe,  tbe  c 
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tendered.  The  original  declaration,  as  indicated  by  the  substance,  entered  by 
the  justice  must  have  covered  all  the  material  ground  stated  in  the  amend- 
ment, and  it  was  not  objected  to.  Th/e  count  added  was  unnecessary,  and 
whether  demurrable  or  not  makes  no  difference. 

The  remaining  objection  is  that  the  judgment  is  not  supported  by  the  find- 
ings. The  recovery  was  for  $41 .82,  and  interest  from  the  date  of  the  mortgage 
sale.  The  facts  reported  show  that  Calista  Nevius  mortgaged  certain  prem- 
ises to  the  defendant  for  8800,  with  interest,  and  that  the  mortgage  contained 
the  usual  clauses  in  regard  to  insurance  and  neglect  to  pay  interest,  and  pro- 
vided also  that  as  often  as  the  defendant  should  take  proceedings  to  foreclose, 
the  mortgagor  should  pay  him  $50  as  a  reasonable  solicitor  or  attorney  fee,  in 
addition  to  all  other  legal  costs;  that  defendant  foreclosed  under  the  power 
of  sale  and  bid  off  the  property.  His  bid  was  3974.97,  being  $41.82  above  the 
debt,  costs,  taxes,  and  insurance,  and  this  sum  of  3974.97  he  claimed  as  the 
amount  actually  his  due  by  the  terms  of  the  mortgage.  The  same  sum  was 
carried  into  the  deed  as  the  true  consideration,  and  as  the  amount  which  would 
have  to  be  paid  to  effect  redemption.  JN'o  money  was  passed  on  the  sale  ex- 
cept that  defendant  satisfied  the  sheriff's  fees.  At  the  expiration  of  the  time 
for  redemption  the  defendant  received  the  deed  and  took  possession.  No  at- 
tempt to  redeem  had  been  made.  The  mortgagor  assigned  her  claim  to  the  | 
$41.82  to  the  plaintiffs,  and  they  demanded  payment,  which  was  refused. 

It  seems  to  the  court  that  the  facts  are  sufficient.  The  defendant  bid  $41.82 
more  thjin  he  was  entitled  to  claim  under  the  foreclosure,  and  by  bidding  that 
increased  amount  he  was  unable  to  get  the  property.  The  effect  was  to  make  the 
sum  of  $974.97  the  actual  and  only  consideration  for  the  land.  It  is  not  to 
be  assumed  that  the  property  would  have  been  obtained  for  anything  less.  It 
cannot  be  argued  on  this  record  that  no  others  were  ready  to  buy  at  the  same 
price,  or  that  no  bids  of  nearly  equal  amount  were  not  made.  For  all  that 
appears,  other  bidders  were  within  a  few  cents  of  him.    The  smallness  of  the 

and  eharses  of  saeh  ule,  and  an  attorney  fee  of  $60,  rendering  the  sarplos  moneys  0^  ^^7  there  should 
be)  to  the  said  party  of  the  first  part  in  said  mortgage,  her  heirs,  execators^  or  administrators. 

"And  tbereapon,  heretofore,  to- wit,  on  the  day  and  year  last  aforesaid,  at  the  city  of  Qrand  Rapids, 
in  said  county  of  Kent,  in  consideration  of  the  premises,  he,  the  said  defendant,  undertook,  and  then 
and  there  faithfally  promised  the  said  Calistn  Nevias,  that  in  case  of  foreclosare  of  said  mortgage,  and  a 
tale  of  the  premises  by  virtae  of  the  power  of  sale  therein  contained,  he,  the  said  defendant,  would  ren. 
der  tba  sarplns  moneys,  if  any  there  should  be,  after  retaining  the  principal  and  Interest  of  the  sums 
then  dne  on  said  mortKage,  with  the  costs  and  charges  of  such  sale,  to  the  said  Calista  Nevius,  her 
heirs,  executors,  or  administrators. 

'*And  the  said  plaintiffs  aver  that  afterwards,  to-wit,  on  the  nineteenth  day  of  August,  A.  D.  1880. 
ilefaalt  having  been  made  in  the  conditions  of  said  mortgage,  he,  the  said  defendant,  caused  the  prem- 
ises mentioned  in  snid  mortgage  to  be  sold  at  public  action  by  virtue  of  the  power  of  sale  in  said 
raortgafce  contained,  and  pursuant  to  the  statute  In  such  case  made  and  provided,  which  sale  was  so 
made  by  Freeling  W.  Peck,  sheritf  of  said  county  of  Kent,  by  Alonso  C.  Whltcomb,  under-sheriff. 

^^\Qd  plaintiff  further  avers  that  on  said  sale  said  defendant  bid  for  said  premises  the  sum  of  f974.97. 
and  the  same  was  thereupon  struck  off  to  said  defendant  for  said  sum  of  $974.97.  And  the  said  sheriff 
i!id  thereupon  make,  execute,  acknowledge,  and  deliver  to  said  defendant  a  deed  of  said  premises  for 
tij<*  paid  sum  of  $974.97,  pursuant  to  the  stntnte  in  such  case  made  and  provided. 

•And  the  plaintiff  In  fkct  saith  that  the  amount  so  bid  as  aforesaid,  and  for  which  said  premises  were 
M>  parcluteed  by  said  defendant  as  aforesaid,  exceeded  the  whole  amoant  then  doe  to  said  defendant 
on  said  mortgage,  including  costs  and  charges  of  said  sale,  by  the  amonnt  of,  to- wit,  $100;  and  said 
deleodsDt  thereupon  became  and  was  indebted  to  Calista  Nevius  in  the  sum  of,  to-wlt,  $100. 

"And  the  plaintiff  further  saith  that  afterwards,  to>wit,  on  or  about  the  fifth  day  of  September,  A. 
D.  1^1,  the  said  Calista  Nevius,  for  a  valuable  consideration  to  her  in  hnnd  paid,  did  sell,  assign,  and 
•^t  over  to  said  plaintiffs  all  her  right,  title,  and  Interest  in  and  to  the  aforesaid  said  sum  of  money  so 
owing  to  her  by  said  defendant  as  aforesaid,  of  which  said  defendant,  to-wlt,  on  the  day  and  year  last 
afore«iald,  had  notice. 

•*And  tlierenpon  the  said  defendant  aft0rwards,  and  on  the  day  and  year  last  aforesaid,  In  considera- 
tion of  the  premises  respectively,  then  and  there  promised  the  plaintifh  to  pay  them  the  said  sum  of 
money,  to- wit,  $100,  on  request. 

*'  Vet  the  said  defendnnt  has  disregarded  his  said  promises,  and  has  not,  although  often  requested  so 
to  do,  paid  said  smn  of  moneyi  or  any  part  thereof,  to  plaintlflfli*  damage  $100." 
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overplus  does  not  aiTect  the  question.  The  principle  is  the  same  that  it  would 
be  if  the  difference  was  a  thousand  dollars.  Having  obtained  the  property 
on  a  bid  which  the  facts  will  not  permit  him  to  say  that  others  would  uot 
have  made  in  case  he  himself  had  not  made  it,  he  is  not  at  liberty  to  repudi- 
ate a  part  of  that  bid  as  being  fictitious.  The  fact  that  he  kept  the  money  in- 
stead of  paying  it  to  the  sheriff,  as  was  his  legal  duty,  cannot  help  him.  lie 
made  himself  a  debtor  to  the  owner  of  the  equity  of  redemption  for  the  amount, 
and  he  is  estopped  from  alleging  his  neglect  to  pay  the  sheriff  as  a  reason  for 
not  being  required  to  pay  at  all.  According  to  the  facts,  he  should  have  paid 
to  the  sheriff  for  the  benefit  of  the  owner  of  the  equity  of  redemption,  and  not 
having  done  so  he  holds  the  amount  to  the  use  of  the  plaintiffs. 

The  judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 


First  Nat.  Bank  of  Constantine  v.  Jacobs  and  another. 
Filed  April  18,  1883. 

Execotion  was  levied  opon  land  in  which  the  debtor  did  not  designate  hif  homestead.  He  after* 
wardH  80ld  a  portion  of  it,  and  this  same  parcel  was  afterwards  sold  to  satisfy  the  execation,  and  wu 
bid  in  by  the  creditor.  E;jectment  by  the  execation  purcha^^r  was  resisted  by  the  former  grantee,  oa 
the  gronnd  that  the  officer  levying  execation  had  not  set  off  the  homestead,  f/e/d,  that  the  plaintiff 
in  ejectment  might  show  that  the  debtor,  after  selling  what  he  had  of  the  premises  le\ied  upon,  tud 
mortgaged  the  rest,  and  had  referred  to  it  In  the  mortgage  as  ''that  portion  occnpied  by  me  as  a 
homestead." 

Where  an  owner  of  land  exceeding  in  valae  the  statutory  homestead  does  not  select  bis  homestead, 
and,  withoat  the  concarrence  of  his  wife,  deeds  enough  of  the  land  to  encroach  upon  his  homestead 
right,  and  the  parcel  deeded  is  afterwards  sold  under  an  execation  previously  levied  upon  the  whole 
land,  his  own  grantee  cannot  resist  an  action  of  ejectment,  broaght  by  the  execation  purchaser,  on  the 
t'ronnd  that  the  execution  sale  covered  premises  belonging  to  the  homestead,  or  that  the  deed  to  him- 
self wns  not  signed  by  his  grantor*s  wife. 

A  grantee  cannot  set  up  and  rely  upon  a  homestead  right  which  his  grantor  had  not  made  specific 
for  his  own  benefit. 

The  right  of  a  wife  and  children  to  question  a  deed  of  the  homestead  will  not  be  afliBcted  by  the  r^ 
suit  of  a  suit  in  ejectment  in  which  the  wife  is  not  made  a  party,  uor  the  children  represented. 

Case  made  from  St.  Joseph. 

H,  H.  Riley  and  D.  E.  Thomas,  for  plaintiff.  Win.  L.  SUmghton,  for  de- 
fendants and  appellants. 

CooLEY,  J.  The  question  involved  in  this  case  is  one  of  homest^ead  exemp- 
tion. The  plaintiff,  in  January,  1876,  recovered  a  judgment  in  the  circuit 
court  for  the  county  of  St.  Joseph  against  Hiram  Jacobs  and  others,  and  im- 
mediately caused  execution  on  said  judgment  to  be  levied  on  a  parcel  of  land 
containing  17  33-100  acres  lying  within  the  corporate  limits  of  Sturgis,  and 
then  owned  and  occupied  by  Hiram  Jacobs,  who  was  a  married  man  and  lived 
upon  it  with  his  family.  In  March,  1877,  and  before  anything  had  been  done 
under  the  levy,  Hiram  Jacobs,  by  deed  in  which  his  wife  does  not  seem  to 
have  joined,  conveyed  all  this  land,  except  one  69-100  acres  on  which  the 
dwelling-house  was  situated,  to  Orange  Jacobs.  The  value  of  the  whole  par- 
cel levied  upon  was  about  82,600;  the  value  of  the  parcel  not  deeded  to 
Orange  Jacobs  was  about  $800.  Subsequent  to  the  deed  to  Orange  Jacobs  the 
plaintiff  proceeded  to  a  sale  under  its  levy,  and  the  parcel  conveyed  to  Orange 
Jacobs  was  sold,  and  bid  in  by  the  plaintiff.  The  smaller  parcel  was  uoi 
sold. 

No  redemption  being  made  from  this  sale,  the  present  suit  was  instituted  %o 
recover  possession.  Orange  Jacobs  is  made  defendant  with  others.  The 
defense  is  that  the  execution  sale  was  invalid,  because  the  officer  did  not  pn>- 
ceed  to  set  off  to  Hiram  Jacobs  his  statutory  homestead,  and  exempt  it  from 
sale.    The  statute  exempts  from  forced  sale  on  execution  a  homestead  '*  to  be 
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selected  by  the  owner  thereof,"  not  exceeding  in  value  $1,500.  Conip.  Laws, 
§§  6137,  6144.  When  a  levy  is  made  on  the  land  of  a  householder  whose 
liuinestead  has  not  been  selected,  and  set  apart  by  metes  and  bounds,  such 
househoider  may  notify  the  otficer  at  the  time  of  making  the  levy,  or  at  the 
time  of  advertising  the  sale,  what  he  regards  as  his  homestead,  with  a  descrip- 
tion thereof,  and  the  remainder  alone  is  to  be  subject  to  sale  under  the  levy. 
Comp.  Laws,  §  6139.  Special  provision  is  made  for  a  case  in  which  the  home- 
stead exceeds  in  value  $1,500  and  is  not  susceptible  of  division.  Comp.  Laws, 
§  6144. 

No  evidence  was  given  that  Hiram  Jacobs,  either  at  the  time  of  the  levy 
or  at  any  other  time  before  the  sale,  notified  the  officers  of  any  selection  by 
himself  of  a  homestead.  The  plaintiff  was  permitted,  against  the  objection 
of  defendants,.to  show  that  in  January,  1878,  Hiram  Jacobs  gave  a  mortgage 
to  one  Packard  of  the  land  levied  upon,  "  excepting  that  portion  heretofore 
<x)nveyed  to  Orange  Jacobs  by  deed,  hereby  intending  to  cover  only  that  por- 
tion occupied  by  me  as  a  homestead."  The  object  of  this  evidence  was  to 
show  that  Hiram  Jacobs  had  selected  as  his  homestead  the  small  parcel  not 
before  deeded.  This  evidence  was  objected  to  as  being  of  a  transaction  in  which 
the  plaintiff  was  not  concerned;  but  as  the  selection  of  a  homestead  is  to  be 
made  out  by  the  acts  of  the  party  himself,  we  think  it  admissible. 

The  deed  from  Hiram  Jacobs  to  Orange  Jacobs,  as  is  stated  above,  was  not 
signed  by  the  grantor's  wife.  The  statute  makes  any  alienation  of  the 
homestead  void,  unless  the  wife  is  a  party  to  it.     Comp.  Laws,  §  6131. 

If  a  homestead  had  been  distinctly  selected  before  this  deed  was  given,  and 
had  included  any  portion  of  the  land  so  deeded,  the  deed,  as  to  such  portion, 
might  have  been  invalid.  But,  as  we  have  seen,  such  was  not  the  case.  The 
grantor  owned  and  occupied  a  larger  parcel  of  land  than  he  could  claim  as  a 
liomestead,  and  until  he  saw  fit  to  define  what  he  would  elect  to  exempt,  no 
one  could  determine  what  part  would  be  salable  on  execution  and  what  not. 
The  deed  was  certainly  good  as  to  some  portion  of  the  land,  if  not  as  to  all, 
and  Orange  Jacobs,  the  grantee,  could  not  set  up  and  rely  upon  a  homestead 
right  of  the  grantor  which  he  had  not  seen  fit  to  make  specific  for  himself. 
If  it  be  suggested  that  the  validity  of  the  deed,  as  a  conveyance  of  all  the 
land  described  in  it,  might  be  questioned  by  members  of  the  family  of  Hiram 
Jacobs,  it  is  sufficient  to  say  that  any  right  of  theirs  to  question  it  is  unim- 
portant to  this  suit,  for  the  wife  of  Hiram  Jacobs  is  not  a  party  to  this  suit, 
nor  is  any  one  who  represents  the  rights  of  the  children.  Their  rights,  then,  if 
they  have  any,  will  not  be  affected  by  any  recovery  in  this  suit.  It  may  be 
propejr  to  remark,  however,  that  the  wife  was  a  party  to  the  mortgage  to 
Packard. 

The  judgment  in  favor  of  the  plaintiff  appears  to  be  without  error,  and  it 
will  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Millard  v.  Truax. 
Filed  April  18, 1883. 

A  morteagea  cannot  properly  Include  the  attorney  Hee  In  the  sum  for  which  sale  \n  made  on  fore- 
cloanre. 

A  moKgage  sale  is  not  necessarily  invalid  Tor  being  made  for  more  than  was  In  fact  doe;  the  ex- 
cessive cluim  becomes  Important  only  when  it  Is  attempted  to  redeem  f^om  the  sale,  and  its  impor- 
tance depends  npon  its  magnltode  or  apparent  want  ot  good  faith. 

CoartB  should  protect  debtors  ngninst  the  exnction  of  extortionate  forfeitare^,  as  by  inclading  an 
attorney  fee  of  $'jO  in  the  amount  for  which  n  mortgn^e  for  $J0'>  Is  foreclosed ;  and  on  proceedings  to 
retleem  or  otherwiiie.  it  should  grant  relief  whore  the  circurndtances  will  admit  of  it. 

Where  a  morticiicee  retains,  on  foreclosure,  any  amount  bid  for  the  property  beyond  whnt  wn^dne, 
and  doe«  not  pay  such  surplus  to  ttie  proper  officer  for  the  benefit  of  the  mortgagor  or  his  uas.gnSfthe 
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latter  can  sue  either  him  or  the  officer  to  recover  the  amoant;  and  In  a  case  where  snch  foreclosare 
had  become  absolate  and  the  parchnser  held  a  second  mortgage  and  foreclosed  it,  and  then  accepted 
a  tender  of  redemption  money,  thongh  he  claimed  absolote  title  to  the  land  and  retained  uotonl;  the 
excess  received  on  the  first  foreclosure,  bat  also  the  redemption  money  accepted  on  the  second,  the 
movtgagor'8  assignee  was  allowed  to  maintain  a  bill  to  redeem  from  the  first  foreclosnre. 

No  one  has  any  right  to  redeem  fVom  a  mortgage  who  has  no  existing  interest  In  the  land;  bui  the 
tender  of  redemption  money  is  coastrued  as  the  claim  of  such  an  interest,  and  if  the  mortgagee  re. 
celves  and  retains  the  money  tendered,  he  cannot  repudiate  the  claim. 

A  foreclosure  sale  for  iustallments  due  on  a  mortgage  Is  not  presumed  to  have  been  made  subject  to 
other  Installments. 

Appeal  from  Ingham. 

A,  L.  Millardy  for  complainant.    C,  A,  Stacy,  for  defendant  and  appellant. 

CooLEY,  J.  Complainant  in  this  case  seeks  to  redeem  from  what  is  claim e^l 
to  be  an  irregular  statutory  foreclosure  of  a  mortgage.  The  case  was  submit- 
ted  in  the  court  below  on  demurrer  to  the  bill,  and  redemption  wiis  decreed. 
The  mortgage,  as  the  bill  shows,  was  given  July  12,  1876,  by  Clark  Cuni- 
mings  to  Peter  Lowe,  upon  lands  worth  83,000,  and  was  conditioned  for  tlie 
payment  of  8200,  with  10  per  cent,  interest  in  one  year  from  date.  A  year's 
interest  was  paid  when  the  mortgage  fell  due,  but  not  the  principal.  Decem- 
ber 6, 1877,  Lowe  assigned  the  mortgage  to  defendant,  and  July  5,  1878,  de- 
fendant assigned  to  Sylvester  B.  Smith.  This  last  assignment,  however,  wjis 
not  pursuant  to  a  sale,  but  Smith  held  the  mortgage  for  defendant.  August 
10, 1878,  Smith  began  proceedings  to  foreclose  the  mortgage  by  ad  vert  iseineuL 
under  the  power  of  sale  contained  therein,  claiming  that  there  was  due  at 
that  date  8221.61.  The  mortgage  contained  a  provision  for  the  payment  of 
an  attorney's  fee  of  850  in  case  any  proceedings  were  taken  to  foreclose,  and 
this  sum  was  also  claimed  as  part  of  the  amount  due.  Xovember  8, 187S,  sale 
was  made  pursuant  to  the  notice,  and  tlie  whole  mortgaged  premises  were 
struck  off  to  Smith  for  the  sum  of  8302.46.  This  sum  included  the  850  at- 
torney's fee.  Smith  immediately  quitclaimed  to  defendant.  No  redemption 
was  made  from  this  sale,  and  in  the  winter  of  1879-80,^  the  premises  bein^ 
unoccupied,  defendant  went  into  possession,  claiming  tliem  as  owner. 

December  20, 1876,  Cummings  gave  another  mortgage  to  defendant  upon 
the  same  lands,  with  others,  for  the  sum  of  82,500,  payable  with  iustallinents  ;is 
therein  specified ;  and  in  April,  1880,  a  portion  of  the  sum  secured  thereby 
having  become  due,  defendant  took  proceedings  in  foreclosure  under  the  jk>  weV 
of  sale,  the  notice  of  sale  setting  forth  that  there  was  due  on  the  mortgage 
81,596.66,  and  the  further  sum  of  81,000,  and  interest  to  become  due.  Pur- 
suant to  this  notice  sale  was  made  of  the  mortgaged  land  in  parcels,  July  9, 
1880,  and  the  parcel  described  in  the  Urst-mentioned  mortgage  Wi\s  struck  off 
to  defendant  for  the  sum  of  850.  July  8,  1881,  complainant  and  Seth  Bean, 
who  in  the  mean  time  had  become  grantees  of  Cummings  of  the  land  covere*.! 
by  the  tii-st-mentioned  mortgage,  tendered  to  defendant  the  sum  of  855  in  re- 
demption from  the  last-mentioned  sale,  and  defendant  received  the  same,  and 
the  usual  certificate  of  redemption  was  given.  Complainant  and  said  IJeau 
then  filed  their  bill  to  redeem  from  the  first-mentioned  sale,  claiming  that  it 
was  invalid  by  reason  of  the  attorney's  fee  of  850  having  been  unlawfully  in- 
cluded in  the  sum  for  which  sale  was  made;  but  inasmuch  as  it  did  not  ixyy- 
pear  that  defendant  had  retained  this  sum  instead  of  paying  it  over  to  the 
officer  for  the  mortgagor  or  his  assigns,  the  bill  was  dismissed.  Millard  v. 
Tritax,  47  Mich.  251 ;  [S.  C.  10  N.  W.  Hep.  358.]  Bean  subsequently  deeded 
to  complainant,  and  the  present  bill  was  filed.  It  is  now  shown  that  defend- 
ant did  retain  the  850  attorney's  fee.  and  the  circuit  judge  was  of  opinion  that 
the  case  was  so  far  different  from  that  presented  by  the  former  bill  that  com- 
plainant was  entitled  to  redeem,  and  decree  permitting  redemption  was  en- 
tered. 

That  defendant  was  not  entitled  to  include  the  850  in  the  sum  for  which 
sale  was  made,  is  determined  by  cases  which  were  referred  to  when  the  fur- 
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luer  suit  was  decided.  But  a  mortgage  sale  is  not  necessarily  invalid  because 
more  is  claimed  than  is  in  fact  due,  {Klock  v.  Cronkrite,  1  Ilill,  109,)  pro- 
vided the  claim  is  in  good  faith,  (Jencks  v.  Alexander,  11  Paige,  619.)  The  exces- 
sive claim  would  be  a  circumstance,  only,  of  more  or  less  importance  accord- 
ing to  its  magnitude  or  apparent  want  of  good  faith,  if  attempt  was  made 
to  redeem  afterwards.  In  this  case  the  excess  is  shown  to  be  nearly  25  per 
centum  of  the  amount  of  the  mortgage.  A  fee  of  $50  in  a  mortgage,  \\  hich 
secures  $200  only,  is  grossly  excessive  and  extortionate,  and  it  is  not  proba- 
ble that  its  payment  is  often  deliberately  and  with  understanding  promised, 
unless  under  circumstances  which  leave  to  the  promisor  little  or  no  choice. 
.Vnd,  no  doubt,  small  estates  are  sometimes  lost  by  means  of  these  extrava- 
gant fees,  the  mortgagor  failing  to  redeem  from  the  excessive  claim,  when,  if 
only  the  debt  and  legal  costs  were  demanded,  he  would  manage  to  pay  them. 
The  courts  should  protect  debtors  against  such  wrongs,  whenever  the  circum- 
stances will  admit  of  it.  Louder  v,  Burch,  47  Mich.  109 ;  [S.  C.  10  N.  W.  Rep. 
129.] 

The  amount  of  the  unlawful  fee  was  not  included  in  the  sum  due  in  this 
case  by  mere  inadvertence  or  miscalculation,  but  was  deliberately  claimed. 
The  sale  was  made  for  it,  and  defendant  retained  the  amount  as  being  his  by 
right.  But,  as  we  held  in  the  former  case,  he  was  not  entitled  to  retain  it,  but 
should  have  paid  the  amount  over  to  the  officer  for  the  mortgagee  or  his  as- 
signs. When  thus  retaining  it,  the  only  question  in  respect  to  it  would  be, 
what  remedy 'the  law  would  give  against  him  because  of  its  retention.  The 
mortgagor's  assigns  might,  perhaps,  have  brought  suit  against  him,  or  against 
the  officer,  to  recover  the  amount;  but  instead  of  doing  so  they  proceeded  on 
the  assumption  that  the  sale  was  void,  and  asserted  their  right  to  redeem. 
Defendant  appears  to  have  denied  that  any  rights  whatever  existed  against 
him  in  respect  to  this  foreclosure,  and,  while  retaining  the  whole  amount  of 
the  bid,  took  possession  of  the  land  as  being  liis  by  absolute  title.  When, 
however,  he  proceeded  to  foreclose  on  the  second  mortgage,  and  the  assigns  of 
the  mortgagor  sisserted  a  right  to  redeem  from  the  second  sale,  defendant 
seems  to  have  made  no  objection  to  receiving  the  redemption  moneys  from 
them.  But  they  could  have  no  right  whatever  to  make  the  redemption  un- 
le-ss  they  had  some  existing  interest  in  the  land,  {Smith  v.  Austin,  9  Mich. 
465 ;)  and  the  tender  of  redemption  money  must  be  understood  as  the  claim 
<»f  such  an  interest.  The  defendant  then  received  the  redemption  money  in 
apparent  recognition  of  the  claim  under  which  it  was  paid;  but  he  then, 
while  retaining  the  money,  repudiated  any  such  claim.  His  position,  shortly 
stated,  appears  to  be  this:  He  has  made  what  he  claims  is  an  indefeasi- 
ble purchase  of  the  land,  though  the  price  included  a  sum  to  whicli  he  had  no 
crlaim  whatever;  he  has  since  made  a  foreclosure  of  a  mortgage  on  his  own 
lands  which  could  have  had  no  purpose  except  to  cut  off  rights,  tlie  existence 
of  whicli  he  denies;  he  has  received  from  one  who,  he  says,  is  a  stranger  to 
tlie  existing  title,  redemption  moneys  which  redeem  from  notliing,  and  to 
which  he,  on  his  theory  of  the  facts  and  the  law,  could  have  no  equitable 
claim  whatsoever;  and  he  proposes  to  retain,  not  only  the  land  and  the  portion 
of  the  price  to  which  he  has  no  right,  but  also  the  moneys  received  for  a  re- 
demption which  he  repudiates.  But  this  is  wholly  inadmissible.  The  circum- 
stances fully  justified  the  court  in  decreeing  redemption. 

It  b  said,  however,  that  the  unpaid  portion  of  the  second  mortgage  is  still 
a  lien  on  this  land,  and  the  decree  should  have  recognized  that  fact.  But  this 
does  not  appear.  We  cannot  presume  that  in  selling  off  a  portion  of  the 
mortgaged  premises  for  the  satisfaction  of  installments,  the  sale  will  be  m^ide 
subject  to  other  installments;  the  presumption,  if  any  were  to  be  indulged, 
would  be  the  other  way. 

The  decree  will  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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Wilson  v.  MoCrilles  and  others. 
Filed  April  18, 1888. 

Trespn6<<  wns  brought  In  jastice^s  court  on  three  counts,— two  baaed  on  the  ttatnte  npil"^  forcible 
dlopoKjiession,  and  one  at  common  law  for  damage  to  plaintiff's  goods.  The  Jary*s  verdict  was  in 
these  words :  •*  Damages  on  goods  ^27.76.  Actoal  exemplary  or  personal  damages  (20 ;  tribled,  $60.** 
HeliL,  that  this  would  sustain  judgment ;  the  assessment  of  damages  WM  sufficiently  8peci6c,  and  the 
actual  damages  sufficiently  Indicated. 

On  error  ft-om  the  affirmance  of  a  Justice's  Judgment  on  etrtiorari  the  xeyiew  is  confined  to  the 
grounds  set  forth  in  the  affidavit  for  the  etrtiorari, 

A  justice  must  construe  and  apply  the  verdict  of  a  Jnxy  reasonably,  in  the  light  of  the  proceedlngi. 

Error  to  Lenawee. 

Bean  i&  Uiiderwood,  for  plaintiff.  Millard,  Weaver  <fe  Weaver  and  D.  3. 
Morgan,  for  defendants. 

Graves,  C.  J.  The  plaintiff  recovered  before  the  justice,  and  the  judg- 
ment was  affirmed  on  certiorari.  The  action  was  trespass,  and  the  plaintiff 
set  forth  the  injury  in  three  counts.  The  first  and  second  were  based  on  the 
statute  against  forcible  dispossession,  (Comp.  Laws,  §  6372,)  and  the  third 
was  according  to  the  common  law  for  damage  done  to  the  plaintiff's  goods. 
The  jury  reported  their  findings  in  these  terms:  *'  Damages  on  goods,  ^27.75. 
Actual  exemplary  or  personal  damages,  320;  trebled,  ^&).**  The  defendants 
insisted  that  no  judgment  should  be  entered  on  this  finding  for  two  reasons: 
First,  that  under  the  counts  for  forcible  eviction  and  detention  the  jury  had 
found  exemplary  damages  which  could  not  be  trebled ;  second,  that  no  author- 
ity was  given  for  adjudging  single  damages  on  these  counts.  The  justice 
ruled  against  the  objections,  and  entered  judgment  under  tiic  first  and  second 
counts  for  360,  or  three  times  the  amount  assessed  as  '*  actual  exemplary 
or  personal  damages."  He  also  entered  judgment  on  the  common-law  count 
for  327.75,  being  the  amount  assessed  for  ''damages  on  goods."  The  whole 
recovery  was  387.75.  The  review  jn  error  is  confined  to  the  grounds  laid  in 
the  affidavit  for  the  certiorari,  and  the  above  objections  cover  everything  worthy 
of  notice. 

The  verdict  is  not  to  be  read  as  an  abstraction.  It  was  a  step  in  the  cause, 
and  the  justice  was  bound  to  construe  and  apply  it  reasonably  and  in  the  light 
of  all  the  proceedings.  When  thus  regarded  there  could  be  no  difficulty.  It 
was  a  verdict  of  320  on  the  counts  under  the  statute,  and  a  verdict  of 
327.75  on  the  other.  The  jury  took  care  to  keep  the  finding  to  be  trebled  sep- 
arate, and  in  order  to  make  it  more  certain  they  specified  the  320  as  the  find- 
ing to  be  trebled.  The  preponderating  inference  from  the  words  is  that  noth- 
ing beyond  actual  damage  was  incl  uded  in  the  320.  The  first  word  so  expresses* 
and  those  that  follow  seem  to  have  been  used  rather  as  partial  equivalents 
than  otherwise.  As  before  noticed,  the  jury  had  it  strongly  in  mind  that 
whatever  was  given  on  these  counts  would  be  trebled,  and  hence  that  a  verdict 
for  the  actual  damages,  without  more,  would  result  in  a  sufficient  infliction. 
That  the  jury  went  further  and  included  in  the  320  what  is  sometimes  called 
damages  by  way  of  mere  punishment,  and  which  are  awarded  on  public 
grounds,  and  not  because  the  plaintiff  has  any  just  title  to  them,  does  not  ap- 
pear, as  it  seems  to  us. 

No  error  is  found,  and  the  judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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Alberts  v.  Stearns. 
FUed  April  18, 1883. 

A  contract  of  employment  as  traveling  salesman  for  one  year,  vrith  a  monthly  allowance  for  travel- 
ing expenses,  and  a  yearly  salnry  to  be  raised  or  lowered  firom  a  fixed  sam  accord iag  as  sales  ex- 
•ceeded  or  fell  below  a  certain  amoant,  was  held  to  be  safficiently  made  oat  from  correspondence  in 
which  the  plaintiff  was  engaged  on  a  two-months'  trial,  to  be  employed  for  a  year,  if  satisructory,  on 
the  terms  stated,  and  from  other  correspondence,  in  which,  before  the  period  of  probation  expired,  he 
desired  Immediate  employment,  his  letter  being  acknowledged  by  a  clerk  of  the  other  party  in  the 
latter*s  name,  and  he  being  snbseqaently  recognized  and  dealt  with,  in  varloas  letters,  as  employed  on 
the  terms  mentioned. 

One  who  is  under  a  contract  of  employment  for  a  year,  and  whose  engagement  is  practically  termi. 
nated  by  his  employer  witbin  that  period,  is  entitled  to  snch  damages  as  will  make  him  good  for  the 
loss  of  his  sitaation,  if  he  has  fnlly  performed  his  obligations  and  stands  ready  to  continue  to  d(i  .^o. 

In  an  action  npon  a  contract  of  employment  as  a  salesman  at  an  annoal  salary  of  fdOJ  upon  »n  es. 
timate  of  $15,000  worth  of  goods  sold,  it  is  error,  in  charging  the  jory,  to  assume,  without  evidence, 
thftt  it  was  expected  that  the  annual  sales  would  reach  $16,000,  the  parties  themselves  having  practi- 
cally construed  tbe  contract  by  making  and  receiving  payments  in  the  rates  of  these  sums  on  the 
amount  of  actual  sales. 

Where  a  salesman  receives  a  fixed  sum  for  traveling  expenses,  and  a  salary  dependeui  upoo  the 
amount  of  his  sales,  it  is  admlsisible,  In  an  action  upon  his  contract  of  employment,  to  show  his  luck 
of  diligence  in  reduction  or  bar  of  dsmaces. 

Expressions  of  confidence  in  an  employe,  based  on  his  own  reports,  may  be  shown  In  an  action  by 
him  upon  his  contract  of  employment,  but  ttiey  do  not  estop  the  employer  from  showing  his  default, 
or  explaining  whnt  he  did  ur  neglected. 

Error  to  superior  court  of  Detroit. 

Brennan  ck  Donnelly  for  plaintiff.  B,  Y.  Sioift  and  Chas,  M,  8wlft^  for  de- 
fendant and  appellant. 

Campbell,  J.  Plaintiff  sued  defendant  for  the  balance  of  a  year's  salary 
after  his  discharge  during  the  term  of  his  alleged  employment.  In  the  court 
below  he  recovered  the  full  amount  claimed,  and  defendant  brings  error  on 
two  principal  grounds :  First,  because  he  proved  no  such  contract  as  set  up ;  and, 
second,  because  testimony  in  defense  was  shut  out.  The  contract  sued  on 
was  set  out  as  an  agreement  to  employ  plaintiiT  for  one  year  to  be  a  traveling 
salesman,  with  an  allowance  of  traveling  expenses  at  $140  a  month,  and  a  sal- 
ary of  S800  a  year,  upon  an  estimate  of  $15,000  sales,  to  be  raised  or  lowered 
according  as  sales  exceeded  or  fell  short  of  that  sum.  The  employment  was 
alleged  to  have  begun  May  17, 1881,  and  broken  off  October  27,  1881.  At 
that  time  plaintiff  had  sold  goods  enough  to  earn  at  the  rates  agreed  on  $127.1  U 
as  he  figured  it  up.  There  then  remained  between  six  and  seven  montlis  of 
the  year. 

It  appeared  from  letters  in  the  case  that  defendant  engaged  plaintiff  on  a 
two-months'  trial,  to  begin  May  17th,  and  that  if  then  found  satisfactory  the 
employment  should  be  for  a  year,  on  the  basis  of  former  letters — which  were 
aubstaatially  as  declared  on.  Before  this  trial  time  ran  out,  plaintiff  wrote,  de- 
mring  an  immediate  employment.  This  was  accepted  by  a  letter  from  a  clerk, 
^hich  seems  to  have  been  without  authority.  But  defendant  subsequently, 
by  various  letters,  recognized  and  dealt  with  plaintiff  as  in  his  employ  on  the 
terms  stated,  and  we  have  no  doubt  the  contract  was  sufficiently  made  out. 
It  is  equally  certain  that  there  was  testimony  tending  to  show  that  the  defend- 
ant practically  terminated  the  engagement  and  did  not  agree  to  new  terms 
proposed  by  plaintiff.  If,  therefore,  plaintiff  had  fully  performed  to  date  and 
-was  ready  to  perform  in  the  future,  he  was  entitled  to  such  damages  as  would 
make  him  good.  But  how  the  amount  should  be  got  at  is  an  Important  con- 
sideration. 

The  construction  put  upon  the  contract  by  the  parties  was  that  $800  a  year 
inras  merely  the  assumed  ratio,  and  not  the  actual  salary  of  plaintiff,  and 
he  was  paid  from  time  to  time  on  sales  actually  made,  which  fell  very 
jnuch  below  $15,000  a  year.     We  think  this  is  what  the  contract  meant,  and 
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it  is  evidently  wliat  the  parties  supposed  it  meant.  We  thipk,  therefore,  that 
the  instruction  which  assumed  that  $15,000  would  be  the  expected  annual 
sales,  and  $800  the  salary  for  the  whole  year,  was  unauthorized.  The  contract 
was  in  substance,  as  acted  on  by  the  parties,  the  same  as  if  $800  had  been  en- 
tirely omitted  except  in  case  sales  were  made  for  the  precise  amount  of  $15,- 
000,  and  the  salary  made  proportioned  to  the  sales  on  terms  nearly  similar. 
There  could  be  no  presumption  of  law  or  fact  that  in  the  remainder  of  the 
year  plaintiff  would  have  increased  the  amount  of  his  monthly  sales.  In  the 
absence  of  testimony  such  a  probability  could  not  be  laid  down. 

We  think  it  was  also  erroneous  to  exclude  testimony  of  plaintiff 's  lack  ot 
diligence.  The  court  below  held  that  he  was,  by  the  contract  itself,  sutli- 
ciently  mulcted  for  any  such  failure  by  the  loss  of  commissions  which  ht* 
would  have  gained  by  larger  sales,  as  practically  stipulated  damages.  Plain- 
tiff was  to  receive  $140  a  month  absolutely  for  traveling  expenses.  This  was  to 
pay  him  on  the  basis  of  continuous,  active  service  on  defendant's  behalf,  and  a 
failure  to  perform  such  services  would  be  a  distinct  breach  of  contract,  which 
would  prevent  his  suing  upon  the  contract  at  all,  and  would  leave  him  to  his 
suit  for  services  actually  rendered,  and  for  which  there  was  no  considerable 
sum  due.  Evidence  of  his  lack  of  diligence  or  his  neglect  of  duty  was  there- 
fore admissible  in  reduction  or  bar  of  his  action.  And  expressions  of  conli- 
dence  in  him,  based  on  his  own  communications,  while  admissible  for  wliat 
they  are  worth,  would  constitute  no  estoppel  against  showing  his  default,  or 
in  any  way  explaining  what  he  did  or  neglected  to  do. 

Some  other  questions  of  minor  consequence  appear  in  the  record,  but  not 
in  such  a  form  that  we  can  readily  dispose  of  them. 

Judgment  must  be  revei'sed,  with  costs,  and  new  trial  granted. 

(The  other  justices  concurred.) 


Toms  v.  Boyes  and  others. 
Filed  April  18, 1883. 

Where,  after  foreolosnre,  the  title  held  by  the  mortgagor  tarns  ont  to  have  been  iavalld,  and  be 
takes  advantage  of  a  onratlTe  act  and  obtains  a  patent  from  the  state  confirming  his  title,  the  mort. 
gagee  is  entitled  to  resort  to  equity  for  the  purpose  of  re-establishing  his  lien  and  sutisiyiog  li*- 
claims. 

Appeal  from  Ottawa. 

Bill  to  establish  lien.  The  bill  alleges  that  one  Augustus  D.Gris  wold  and  wife 
gave  a  warranty  deed  of  the  premises  in  suit  to  the  defendant  G.  Boyes,  wlio 
then  entered  into  and  still  holds  peaceable  possession,  and  who,  to  secure  :i 
portion  of  the  purchase  price,  gave  Griswold  three  notes,  secured  by  a  mort- 
gage which  Griswold  assigned  to  George  Jerome,  who,  in  turn,  assigned  it  to 
coriiplainant.  When  these  notes  had  all  become  overdue,  complainant  fore- 
closed and  bid  in  the  premises  himself,  and  there  was  a  deficiency.  The  prem- 
ises were  part  of  a  grant  from  the  state  to  the  Detroit  «&  Milwaukee  Railway 
Company,  and  the  title  conveyed  by  Griswold  to  Boyes  was  invalid ;  but  for  the 
purpose  of  validating  titles  to  lands  comprised  in  this  railway  grant  the 
legislature,  by  act  275  of  1881,  provided  that  the  purchaser  of  any  such 
lands,  who  had  made  valuable  improvements  on  them  and  continued  in  pos- 
session, have  a  patent  from  the  state  on  producing  his  deed  at  any  time  betore 
March  1,  1882,  to  the  commissioner  of  the  state  land-office,  and  paying  1^' 
cents  an  acre  to  the  state  treasurer.  Boyes  complied  with  these  tenns  and 
obtained  his  patent,  and  complainant  claims  that  his  mortgage  to  Griswold  is 
still  a  valid  lien  on  the  lands;  that  the  foreclosure  and  purchase  vested  biiu 
with  an  equitable  title  thereto,  and  that  Boyes  should  be  decreed  to  release 
all  claims  to  the  land  under  his  patent  and  convey  him  the  premises.    He  fur- 
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ther  declares  that  after  having  become  the  purchaser  in  good  faith  of  the 
notes  and  mortgage  he  found  there  was  some  dispute  as  to  the  title  to  the 
mortgaged  land,  and  he  obtained  from  William  K.  Boyes,  then  sole  trustee  of 
the  Port  Huron  &  Lake  Michigan  Railway  Company,  a  conveyance  thereof 
which  deed  he  presented,  together  with  his  foreclosure  deed,  to  the  couuais- 
sioner  of  the  land-office,  and  asked  for  a  patent,  but  that  the  commissioner  re- 
jected his  application  and  delivered  the  patent  to  Boyes.  Complainant  has 
asked  defendant  Boyes  to  quitclaim  to  him,  or  to  execute  a  new  mortgage 
for  the  balance  of  the  purchase  money  and  interest,  and  has  offered  to  release 
all  claims  for  the  use  and  occupation  of  the  premises,  and  reimburse  tlie 
amount  paid  by  defendant  to  the  state;  he  has  also  ollered  to  quitclaim 
all  his  interest  in  the  premises  to  Boyes,  and  release  the  mortgage  and  de- 
cree, if  Boyes  would  pay  the  deficiency;  but  Boyes  had  refused,  and  had  mort- 
gaged the  premises  to  the  other  defendants.  Complainant  therefore  asks 
that  Boyes  may  be  decreed  to  have  acquired  the  patent  from  the  state  in 
trust  for  him ;  that  the  premises  be  decreed  subject,  primarily,  to  the  mort- 
gage executed  by  Boyes  to  Griswold,  and  that  the  mortgages  by  Boyes  to 
Jiis  co-defendants  be  declared  fraudulent  as  against  complainant's  lieu ;  that 
the  co-defendants  be  decreed  to  release  all  claims  under  the  fraudulent  mort- 
gages, and  that  the  premises  be  sold  for  complainant's  beneQt,  and  he  be  paid 
the  sum  left  unpaid  by  the  former  foreclosure;  that  on  such  sale  the  pur- 
chasers be  decreed  to  have  acquired  the  title  conveyed  to  Boyes  under  his 
patent ;  that  complainant's  title  be  decreed  to  be  the  first  lien  on  the  premises ; 
and  that  the  debt  represented  by  the  mortgage,  with  interest  and  costs,  may  be 
paid  out  of  the  proceeds  of  the  sale  of  the  premises,  or  that  Bbyes  be  decreed  to 
convey  said  premises  to  complainant  free  from  all  incumbrances.  The  bill 
was  dismissed  on  general  demurrer. 

R.  W,  BoynUm,  for  complainant  and  appellant.  P.  H.  MoBride,  for  de- 
fendants. 

Graves,  C.  J.  This  bill  was  demurred  to  for  want  of  equity  and  dismissed. 
No  discussion  is  desirable  at  this  stage  of  the  case.  We  have  only  a  partial 
view  now,  and  we  cannot  be  certain  as  to  what  points  the  case  may  depend 
on  when  the  merits  are  fully  developed.  Any  special  observation  at  this 
time  might  possibly  mislead,  or  at  least  cause  embarrassment.  We  are  satis- 
fied that  the  bill  sets  up  equities  in  complainant,  and  that  the  jurisdiction 
cannot  be  denied.  The  decree  must  be  reversed,  with  costs,  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer  and  allow  the  defendants 
to  answer  in  30  days. 

(The  other  justices  concurred.) 


Handy  t.  Clippiert. 
Filed  April  18, 1888. 

A  sliarilPs  officer  mart  ao  execata  writs  Intrasted  to  blm  at  to  do  as  little  needlew  mischief  to  re- 
spondeat debtors  ae  poMtble ;  and  where  it  is  important  to  the  debtor's  business  to  have  the  benefit  of 
his  exemptioas.  the  officer  is  bound  to  act  promptly  in  setting  them  off  to  him. 

In  levying  ezecntlon  an  officer  has  no  right  to  seize  and  hold  the  whole  of  a  debtof's  property  to 
aatiBfy  a  debt,  which,  even  if  all  exemptions  were  allowed,  would  be  more  than  secured  by  the  re- 
mainder ;  and  if  he  thereby  preclnde  the  debtor  from  eogaging  in  hit  cnstomary  bnsiaess,  and  e\'en 
from  keeping  hoose,  his  action  is  oppressive  and  najostiflable. 

Ig  nenu  that  an  execotion  defendant  shoald  lose  no  rights  by  failing  to  demand  the  retnrn  of  gooJ^ 
taken  by  an  officer,  if  the  officer  makes  such  a  demand  Impracticable  by  absenting  himself. 

Error  to  Wayne. 

J.  W.  Doruyoan  and  C.  R.  Ford,  for  plaintiff  and  appellant  George  W,  Coo- 
mety  for  defendant. 

CooLEY,  J.  The  plaintiff,  in  an  action  on  the  case,  seeks  to  recover  of  the 
defendant,  who  at  the  time  of  the  alleged  grievances  was  sheriff  of  AVayne 
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county,  the  damages  suffered  by  her  through  the  seizure  by  one  Haubriek,  a 
deputy  of  the  defendant,  of  the  plaintiff's  household  goods/  The  evidence  of 
the  plaintiff  tended  to  show  that  in  January,  1882,  she  was  engaged  in  busi- 
ness in  Wyandotte,  Wayne  county,  as  keeper  of  a  boarding-house;  that  there 
was  at  that  time  what  the  witnesses  speak  of  as  a  business  "  panic  "  at  Wy- 
andotte, which  made  the  keeping  of  a  boarding-house  at  that  place  for  the 
time  unprofitable,  and  she  decided  to  remove  her  business  across  the  river  into 
Canada  temporarily;  that  for  this  purpose  she  packed  up  her  household  goods 
and  property  used  by  her  in  her  business,  but  that  before  she  left  with  it. 
Haubrick,  by  virtue  of  a  justice's  attachment  for  the  sum  of  J&68,  seized  upon 
all  the  goods  and  took  them  from  her  possession ;  that  the  value  of  the  goods 
was  $800;  that  when  she  found  her  temporary  arrangement  was  to  be  thus 
broken  up,  plaintiff  procured  a  house  in  Wyandotte,  into  which  she  proposed 
to  remove  witli  a  view  to  remaining  there;  that  the  levy  by  Haubrick  was 
made  January  31, 1882,  and  he  kept  the  goods  from  the  plaintiff,  allowing  her 
no  exemptions,  until  February  7, 1882,  when  the  attachment  suit  was  called 
in  justice's  court,  and  the  plaintiff  failed  to  sustain  his  action;  that  the  goods 
not  then  being  returned  to  the  plaintiff,  she  instituted  this  suit.  In  her  dec- 
laration she  counts  on  the  wrongful  denial  of  her  exemptions,  but  she  also 
claims  to  recover  the  whole  value  of  the  property  by  reason  of  the  failure  of 
the  officer  to  return  it. 

The  defense  of  the  officer  is  that  immediately  on  the  termination  of  the  at^ 
tacliment  suit  the  property  was  taken  from  his  possession  by  virtue  of  other 
writs  against  the  plaintiff,  and  that  if  it  was  finally  lost  to  the  plaintiff  it  was 
not  through  any  fault  of  his.  The  circuit  judge  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover  only  nominal  damages,  unless  she  could  show 
that  she  made  a  demand  upon  the  officer  for  the  return  of  the  goods  after  the 
attachment  suit  had  terminated.  The  officer  denied  that  any  such  demand 
was  made,  but  he  also  shows  that  it  was  impracticable ;  for  though  he  wa» 
present  in  the  justice's  court  while  the  attachment  suit  was  being  tried,  he 
"went  out  of  town  before  it  was  disposed  of.  The  circuit  judge  overlooked  the 
fact  that  the  plaintiff,  if  the  facts  are  as  she  alleges,  had  suffered  serious 
wrongs  at  the  hands  of  the  officer  before  the  attachment  suit  was  called  for 
trial.  The  levy  itself  was  grossly  excessive;  and  if  the  plaintiff  had  been  al- 
lowed all  the  exemptions  she  claimed,  there  would  apparently  have  been  ample 
property  left  to  secure  the  pretended  debt.  It  cannot  be  tolerated  that  such  a 
seizure  shall  go  unrebuked. 

The  officer  is  or  should  be  a  minister  of  justice,  not  of  oppression ;  and  he 
should  execute  every  writ  put  into  his  hands  in  such  a  manner  as  to  do  as 
little  mischief  to  the  debtor  as  possible.  To  seize  and  hold  the  whole  of  a 
debtor's  property  so  as  to  preclude  the  debtor,  not  only  from  engaging  in  his 
customary  business,  but  even  from  keeping  house,  when  the  enforcement  of 
his  process  does  not  at  all  require  it,  is  a  proceeding  which  we  cannot  think 
the  defendant  himself  would  have  failed  to  censure  if  it  had  come  to  his  per- 
sonal knowledge.  And  even  if  the  seizure  had  been  justifiable,  the  circum- 
stances were  such  as  to  demand  from  the  officer  prompt  action  in  setting  off 
the  exemptions,  for  every  day's  delay  was  an  unnecessary  injury.  And  there 
is  much  in  this  record  to  raise  at  least  a  strong  suspicion  that  the  wron^ 
which  the  officer  continued  for  a  week  he  assisted  in  perpetuating  afterwards. 
But  the  questions  on  tliis  branch  of  the  case  are  questions  of  fact. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 
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Ford  v.  Detroit  Dry  Dock  Ck). 
Filed  April  18, 1883. 

Garnishees  cannot  be  held  In  a  salt  against  joint  defendants,  if  their  disclosure  shows  an  Indebted- 
ness to  only  a  part  of  the  defendants. 

GNrnishmeat  proceedings  are  purely  statutory,  and  cannot  be  extended  by  construction. 

Relief  cannot  be  given  on  review  to  a  party  who  does  not  complain  of  <t  judgment  against  him. 

The  garnishment  law  does  not  contemplute  proceedings  to  determine  the  relative  right  of  aeyeral 
Joint  defendants,  where  some  of  them  might  be  entitled  to  contribution  from  the  others  for  au  excess 
of  property  taken  beyond  their  shares. 

Error  to  Wayne. 

Frazer  &  QaieSy  for  plaintiff  and  appellant.  George  W,  Coomer,  for  defend- 
ant. 

Campbell,  J.  Plaintiff  recovered  before  a  justice  a  joint  judgment  against 
four  defendants,  and  garnished  the  present  defendant.  An  answer  was  put 
in  admitting  indebtedness  in  small  amounts  to  a  part  of  the  defendants,  each 
individually,  but  no  joint  indebtedness  to  any  portion  or  to  all  of  them.  It 
also  relied  on  their  being  householders.  In  the  circuit  court,  to  which  the 
garnishee  case  was  appealed,  a  judgment  was  rendered  against  the  present 
defendant  for  the  excess  of  the  money  due  by  the  garnishee  beyond  the  stat- 
utory allowance  to  each  defendant  as  a  householder.  Plaintiff  brings  error, 
claiming  that  he  should  have  had  judgment  for  the  aggregate.  As  we  have 
found  nothing  in  the  statute  which  allows  garnishee  proceedings  to  reach 
property  or  debts  belonging  to  only  a  part  of  the  principal  defendants,  and 
as  it  is  manifestly  required  by  the  statute  that  the  defendant  or  defendants 
in  the  principal  suit  shall  be  the  person  or  persons  in  whose  right  the  gar- 
nishee plaintiff  is  allowed  to  prosecute  the  garnishee  defendants,  there  is  in 
our  opinion  no  foundation  for  this  complaint.  These  proceedings  are  purely 
statutory,  and  cannot  be  extended  by  construction.  It  never  was  designed, 
by  means  of  these  proceedings,  to  make  further  proceedings  necessary  to  de- 
termine the  relative  rights  of  various  defendants,  who  might  be  entitled  to 
contribution  from  their  co-defendants  for  an  excess  of  property  taken  beyond 
their  shares.  The  plaintiff  has  no  reason  to  complain  of  the  judgment,  and 
as  defendant  has  not  appealed,  it  must  be  affirmed,  with  costs  against  plain- 
tiff. 

(The  other  justices  concurred.) 


Ashman  v.  Epstetnb. 
Filed  April  18, 1883. 

An  action  of  trover  for  a  watch  pawned  by  the  plaintiff's  husband  cannot  be  taken  away  from  the 
Jury  on  the  mere  conclusion  by  the  circuit  judge  that  the  plaintiff  allowed  her  husband  to  have  pos- 
MSAion  and  appear  as  owner,  and  had  made  no  claim  for  the  watch  after  learning  that  it  was  pawned ; 
and  was  therefore  estopped  from  bringing  the  action.  The  evidence  of  her  ownership  and  of  the  el«. 
mentsof  the  alleged  estoppel  should  have  been  submitted  to  the  Jury,  under  bypotheticalinstruc- 
tions. 

Error  to  "Wayne. 

C  R,  Ford,  for  plaintiff  and  appellant.   Atkinson  &  Atkinson,  for  defendant. 

Graves,  C.  J.  This  action  was  brought  before  a  justice  for  the  alleged 
conversion  of  a  watch,  and  was  carried  up  by  appeal.  The  circuit  judge  took 
the  Ciise  away  from  the  jury,  and  ordered  a  verdict  for  the  defendant.  The 
watch  was  pawned  by  the  plaintiff's  husband,  and  the  circuit  judge  concluded 
that  she  allowed  him  to  have  possession  and  appear  to  others  as  owner;  and 
further,  that  she,  soon  after  the  watch  was  pawned,  received  notice  of  the 
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fact,  but  forbore  to  ask  the  place  and  make  known  her  claim ;  and  this,  it  was 
said,  amounted  to  an  estoppel.  Assuming  for  this  purpose  that  the  judge's 
theory  in  regard  to  an  estoppel  was  entirely  accurate,  we  cannot  agree  with 
him  that  it  was  proper  to  take  the  whole  matter  from  the  jury.  There  was 
evidence  tending  to  make  out  the  plaintiff's  ownership,  and  the  elements  of 
the  supposed  estoppel  were  neither  admitted  nor  conclusively  ascertained. 
There  was  room  for  controversy,  and  the  plaintiff  was  entitled  to  have  the 
sense  of  the  jury.  The  regular  way  to  dispose  of  the  question  was  to  submit 
the  evidence  under  hypothetical  instructions. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Marx  and  others  v.  Woodruff. 
FUed  AprU  18, 1883. 

Replevin  for  cattle  taken  damare  fea9ant  and  Impoanded,  can  only  be  brought.  In  Michigan,  under 
Com  p.  Laws,  c.  214. 

Where  defendant,  in  replerin  for  impounded  cattle,  does  not  dispute  title,  bnfc  only  claims  a  lien,  hA 
1b  not  entitled,  on  failure  of  the  action  In  replevin,  to  any  larger  recovery  betides  his  costs. 

Error  to  Wayne. 

C,  R.  Ford,  for  plaintiffs.  Stewart  &  Qalloway,  for  defendant  and  appel- 
lant. 

CooLEY,  J.  Replevin  for  a  cow.  The  suit  was  instituted  under  the  gen- 
eral replevin  law.  It  sufficiently  appeared,  as  we  think,  that  the  cow  was 
distrained  by  the  defendant  damage  feasant^  and  that  the  plaintiffs  bad 
knowledge  of  the  fact  when  they  sued  out  the  writ.  It  was  decided  in  Cam- 
pau  V.  Konan,  39  Mich.  362,  that  replevin  under  such  circumstances  could 
only  be  brought  under  chapter  214  of  the  Compiled  Laws,  which  makes  special 
provision  for  such  cases.  We  adhere  to  this  decision,  and  the  judgment, 
which  was  given  for  the  plaintiffs  in  the  circuit  court  must  be  set  aside,  with 
costs,  and  a  new  trial  awarded.  The  court  should  have  dismissed  the  (fase. 
We  think,  however,  that  as  the  defendant  did  not  dispute  the  title  of  the  plain- 
tiffs, but  only  claimed  a  lien  of  six  dollara,  he  would  not  be  entitled,  on  the 
suit  failing,  to  any  larger  recovery  besides  his  costs.  This  intimation  of  opin- 
ion ought  to  save*  further  litigation. 

(The  other  justices  concurred.) 
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Kimball  t>.  Macomber. 
Filed  April  18, 1883. 

The  respondent  in  n  crlmlnnl  case  deposited  with  his  lawyer  some  money  belonprlng  to  his  employer 
to  secare  bail.  The  lawyer  tamed  the  money  over  to  the  bondsman,  and  the  latter,  being  after- 
wards garnished  by  creditors  of  the  respondent,  paid  out  the  money  to  satisfy  their  claims,  though  he 
had  known  when  garnisho.l  that  it  was  the  money  of  the  employer.  Held,  that  he  should  have  so  die. 
closed,  and  that  In  a  suit  against  him  by  the  employer,  as  for  money  had  to  plaintiff's  nse,  he  conld 
not  set  np  the  application  of  the  money  in  payment  of  the  claims  of  the  creditors. 

An  Instroction  will  not  be  deemed  erroneous,  In  the  absence  from  the  record  of  a  material  exhibit 
H>n  which  it  is  based. 

Error  to  St.  Joseph. 

D,  E.  Thomas^  for  plaintiff.  Hotoelly  Carr  d  Barnard,  for  defendant  and  ap- 
pellant. 

Graves,  G.  J.  The  plaintiff  was  engaged  in  Ghicago  in  manufacturing 
musical  instruments,  and  a  man  by  the  name  of  Brackett  was  selling  for  him 
in  tbe  neighborhood  of  Coldwater.  For  some  reason  Brackett  took  certain  of 
these  instruments  out  of  the  possession  of  individuals  who  were  holding  them, 
and  he  was  arrested  for  larceny.  He  employed  Mr.  Wilson,  a  lawyer  of  Cold- 
water,  to  defend  him,  and  he  placed  $200  in  the  hands  of  that  gentleman  to 
l)e  pledged  as  security  to  the  defendant  to  become  bail  for  him.  The  arrange- 
ment was  made  with  the  defendant.  He  became  Brackett's  bail,  and  at  the 
same  time  Mr.  Wilson  passed  the  money  to  him  to  be  held  for  his  security.  At 
length  when  Brackett  came  to  be  examined  he  was  discharged,  but  about  that 
time  two  garnishee  suits  were  commenced  against  Macomber  to  reach  and  ap- 
propriate the  fund  and  credit  in  his  hands,  on  the  claim  that  it  belonged  to 
Brackett,  and  both  cases  went  to  judgment.  Macomber  says  that  he  paid 
the  judgment,  or  at  least  paid  the  whole  8200  on  them. 

The  plaintiff,  insisting  that  this  money  belonged  to  him,  and  that  de- 
fendant had  notice  of  it  before  final  judgment  was  rendered  against  him  as 
^^arnizihee,  proceeded  to  bring  this  action  to  recover  it  as  money  held  to  his 
use.  The  evidence  was  very  decisive  that  at  the  time  the  defendant  received 
the  money  it  was  in  truth  the  property  of  the  plaintiff ;  but  whether  the  de- 
fendant was  not  well  entitled  to  receive  and  hold  it  as  Brackett's,  and  on  the 
faith  that  it  was  his  property,  was  much  contended.  However,  the  case  was- 
not  left  to  rest  on  that  point.  The  pivot  on  which  it  was  made  to  turn  was 
that  the  defendant,  prior  to  the  time  for  showing  cause,  was  put  upon  his 
^uard;  that  it  Ivas  only  necessary  for  him  to  make  a  true  statement  of  what 
he  knew  to  the  justice,  to  protect  himself  from  loss;  and  that  his  neglect 
could  not  serve  as  a  reason  for  visiting  the  consequences  upon  an  innocent  third 
party.  Such  was  the  view  of  the  circuit  judge  on  consideration  of  the  wliole 
facts,  and  he  ruled  that  the  defendant  could  not  escape  paying  the  plaintilf, 
by  setting  up  a  diversion  of  the  money  to  the  payment  of  the  garnishee 
claims,  when  as  it  fully  appeared  that  diversion  was  chargeable  to  his  own 
negligence.  This  ruling  cannot  be  questioned,  but  must  be  considered  accu- 
rate. The  facts  on  which  it  depends  are  not  all  returned.  One  omission  is 
quite  conspicuous.  The  judge  laid  great  stress  on  a  letter  to  defendant  from 
Mr.  Wilson.  The  original  return  shows  that  such  a  letter  was  read  in  evi- 
dence, and  marked  as  an  exhibit,  but  it  is  not  found  in  the  record.  Other 
items  seem  to  be  missing.  The  effect  is  that  the  charge  cannot  be  deemed 
erroneous.  The  rulings  in  regard  to  evidence,  so  far  as  they  are  now  material, 
were  within  the  judge's  discretion. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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Williamson  and  others  v»  Haskell. 
Filed  April  18,  1883. 

Trespagfi  quare  clautum^  consistinK  In  allowing  logs  to  accumnlate  upon  the  premises  of  another  in 
consequence  of  the  choking  np  of  a  navigable  stream  npon  which  they  were  floating,  is  not  an  actioo 
for  the  obstraction  of  a  pabUc  easement  within  the  meaning  of  Comp.  Laws,  §  5250,  and  is  cognizable 
by  a  justice  of  the  peace. 

Recovery  at  law  cannot  be  groanded  upon  a  fact  not  counted  upon  as  a  ground  of  recovery  in  tbe 
declaration. 

Error  to  Huron. 

Winsor  d-  Snover  and  Wm,  T,  Mitchell,  for  plaintiffs  and  appellants.  Engle 
&  Engle,  for  defendant. 

CooLEY,  J.  This  is  an  action  of  trespass  quare  clausum.  The  charge  as 
set  oat  in  the  declaration  is  that  defendant  broke  and  entered  a  certain  close 
of  the  plaintiffs,  *<and  then  and  there  put,  placed,  and  stored,  and  caused  to 
be  put,  placed,  and  stored,  a  large  quantity  of  saw-logs  and  other  timber 
in  the  Pinnepog  river,  where  said  river  runs  through,  in,  and  upon  said 
close,  and  thereby  and  therewith  then  and  there  choked  and  filled  up  s-iid 
river,  through,  in,  and  upon  said  close,  and  kept  and  continued  to  keep  the 
said  saw-logs  and  other  timber  so  there  put,  placed,  and  stored,  witliout 
the  leave  and  license,  and  against  the  will,  of  the  said  plaintiffs,  for  a 
long  space  of  time,"  etc.  The  suit  was  begun  in  justice's  court,  and  ap- 
pealed to  and  tried  in  the  circuit  court.  The  plaintiffs  gave  evidence  tending 
to  show  that  they  occupied  the  land  in  question,  and  used  it  for  storing  siiw- 
logs  upon  for  their  own  purposes,  and  that  defendant  prevented  this  use  bj 
rtoating  down  the  river -a  large  quantity  of  his  logB,  which  were  run  upon  the 
plaintiffs'  land,  where  they  remained  for  a  long  time,  to  the  inconvenience  of 
the  plaintiffs  in  the  use  of  it.    This  w^as  the  trespass  complained  of. 

The  defendant  claimed  that  the  Pinnepog  river  was  a  public  highway,  and 
that  he  was  rightfully  using  it  as  such.  He  also  insisted  that  the  graramm 
of  plaintiffs'  complaint  was  a  disturbance  of  their  enjoyment  of  this  public 
easement,  and,  this  being  so,  the  justice's  court  had  no  jurisdiction  of  the 
ease,  (Comp.  Laws,  §  5250,)  and  consequently  the  circuit  court  took  no  juris- 
diction by  appeal.  The  circuit  judge  took  this  view,  and  the  case  was  dis- 
missed. The  judge  mistook  the  case.  The  complaint  was  not  that  the  ease- 
ment was  disturbed  or  obstructed,  but  that  defendant  occupied  the  plaintiffs' 
land  with  his  logs.  This  might,  perhaps,  have  came  to  pjiss  because  of  an 
obstruction  of  the  river;  but  the  action  is  distinctly  for  the  trespass,  and  the 
obstruction,  if  any  was  caused,  may  or  may  not  have  a  bearing  upon  it  when 
the  facts  are  developed.  It  is  certain  that  it  could  not  be  the  ground  for  re- 
covery, because  it  is  not  made  such  by  the  declaration. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  MICHIGAN. 


STETNnAtJSKR  V.  KuHN  and  others. 
Filed  April  18. 1883. 

A  pLitntlir  In  ejectment,  who  show*  title  runnlne  back  for  a  lonfc  time  tbroagh  a  Miiei  of  convey, 
ancei!  frum  person*  in  possession  as  owners,  is  presumed  to  hold  by  direct  cluim  of  title  from  the  gov- 
erniueot,  auless  deflsndants  claim  under  some  one  who  is  in  a  position  to  distorbthat  presumption. 

A  tenant  in  possession  who  has  attorned  to  a  stranger  to  the  title  is  not  entitled  to  notice  to  quit. 

A  purchaser  in  foreclosure  ousled  a  tenant  after  the  foreclosure  became  absolute,  bnttook  an  at- 
torpment.  and  nfter wards  allowed  the  tenant  to  attorn  to  a  person  whoclaimed  title  under  a  tax  lease. 
Meanwhile  the  former  owner  had  obtained  a  decree  on  a  bill  to  redeem,  and  the  purchaser  had  re. 
leawd  to  her.  //«/<<,  that  the  tenant  and  the  person  to  whom  the  second  attornment  had  been  made 
became  tret^pnsi'ers. 

Error  to  Wayne. 

Jirennan  <&  'Voniielly,  for  plaintiff  and  appellant.  Otto  Kirchner,  for  de- 
fendants. 

Campbell,  J.  This  was  an  action  of  ejectment.  Plaintiff  showed  title 
under  a  series  of  ^eeds  from  paities  in  possession  and  claiming  title,  the  last 
predecessor  in  tlie  title  being  one  Frederika  Eigenbrod,  to  whom  the  prem- 
ises were  granted  by  her  husband,  Adam  Eigeubrod.  The  latter,  in  1877, 
had  executed  a  mortgage,  which  came  to  the  hands  of  Alexis  0am pau,  who 
foreclosed  it  under  the  statute  in  1880,  the  redemption  expiring  in  May,  1881, 
provided  all  was  regular.  In  July,  1881,  Campau  procured  judgment  of  ous- 
ter ngitinst  defendant  Donohue,  who  was  then  plaiutilTs  tenant,  by  summary 
procee<Ungs  under  the  landlord  and  tenant  act.  She  then  attorned  to  Campau 
and  beciune  his  tenant.  At  that  time  a  bill  to  redeem  was  pending  in  favor 
of  plaintiff  against  Campau,  and  in  December,  1881,  a  decree  was  made  in 
her  favor  and  Campau  released.  Meanwhile,  by  Campau's  consent,  Mrs.  Don- 
ohue had  attorned  to  defendant  Kuhn,  who  claimed  to  hold  under  a  city  tax 
lease,  ^ome  evidence  was  given  of  notice  to  quit,  but  it  does  not  appear  to 
have  preceded  this  suit.    The  court  below  ordered  a  verdict  for  the  defendant. 

The  defendants  object  to  the  plaintiff's  case  that  there  are  some  omissions 
in  proof  of  the  chain  of  title  from  government.  But  plaintiff  showed  a  series 
of  conveyances  from  persons  in  possession  as  owners,  running  back  a  consid- 
erable time,  and  she  is  entitled  to  the  benefit  of  the  presumption  which  the 
law  raises  in  such  cases,  unless  defendants  claim  under  some  one  who  was  in 
such  a  position  as  to  disturb  that  presumption.  Defendants  show  no  title 
and  stand  on  the  record  as  mere  trespassers.  It  is  at  least  questionable 
whether  the  transactions  between  Donohue,  Campau,  and  Kuhn  were  not 
under  the  circumstances  tortious,  as  to  wliich  would  allow  a  recovery  against 
them  as  tenants  who  had  violated  their  duty.  But  it  is  cleiir  that  Donohue 
could  not  set  up  any  rights  as  tenant  after  attorning  to  a  stranger,  and  could 
not  be  entitled  to  notice  to  quit. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 
V.15--33  (na  ix) 
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HuRD  D.  Kaymond  and  others. 
Filed  April  18, 1883. 

A  tftx  sale  la  fatally  defectlye  if  based  on  a  Bupervlsor^s  certlAcate  that  he  hnd  estlmnted  the  prop- 
erty at  what  he  believed  to  be  the  cash  value  thereof,  a*  U  custamarp  by  otaeaMora. 

Tax  deeda  issued  to  defendant  In  ctjectment  after  the  joinder  of  issues,  if  admissible  at  all  in  defense 
to  the  action,  cannot  be  introduced  without  something  on  the  record  in  the  nature  of  a  ptenpuit  darrein 
continuance. 

The  general  rule  that  judgment  in  ejectment  is  determined  by  the  state  of  the  title  at  the  beginning 
of  suit,  is  modified  by  Comp.  Lawp.  i  6232,  which  makes  the  expiration  of  plaintifPs  title  pending  suit, 
and  before  trial,  operate  in  partial  abatement  of  the  action. 

Error  to  Barry. 

Knappan  d-  Van  Annan,  for  plaintiff.  Silas  Staffm-d,  for  defendants  and 
appellants. 

Graves,  0.  J.  This  is  an  an  action  of  ejectment  for  five  city  lots  in  Hast- 
ings. The  plaintiff  derived  title  by  purchase  under  the  foreclosure  decree 
made  in  the  case  of  Johnson  v.  Van  Velson,  reported  in  43  Mich.  208 ;  [S.  C.  5 
]Sr.  W.  Rep.  265.] 

Mrs.  Van  Velson  has  since  intermarried  with  defendant  Alfred,  and  this 
suit  is  prosecuted  to  get  possession  in  virtue  of  Kurd's  purchase  under  said 
decree.  The  circuit  judge  directed  a  verdict  for  the  plaintiff,  and  the  only  in- 
quiry now  is  whether  certain  rulings  against  titles  offered  by  defendants  are 
open  to  exception.  The  suit  was  commenced  in  December,  1880.  The  de- 
fendants relied  on  a  deed  made  by  the  auditor  general  in  March,  1878,  for 
the  taxes  of  1873,  to  David  G.  Robinson,  who  quitclaimed  to  defendant  Al- 
fred, June  14,  1880. 

The  plaintiff  proceeded  to  impeach  this  grant,  and  he  produced  for  that  pur- 
pose the  original  assessment  roll,  with  the  supervisor's  certificate  attache<l : 
**  I  do  hereby  certify  that  I  h«ave  set  down  in  the  above  assessment  roll  all  the 
real  estate  in  the  First  and  Fourth  wards  of  the  city  of  Hastings  liable  to  be 
taxed,  according  to  my  best  information,  and  that  I  have  estimated  the  same 
at  what  I  believe  to  be  the  cash  value  thereof,  as  is  customary  by  assessors, 
and  not  at  the  price  it  would  sell  for  at  a  forced  or  auction  sale ;  that  the 
within  assessment  roll  contains  a  true  statement  of  the  aggregate  value  of  tlie 
taxable  personal  estate  of  each  and  every  person  named  in  said  roll ;  and  that 
I  have  estimated  the  same  at  the  true  cash  value  as  aforesaid,  according  to  my 
best  information  and  belief."  This  proceeding  is  fatally  defective.  In  refer- 
ring to  what  is  customary  by  sissessors,  a  criterion  is  adopted  which  the  law 
does  not  recognize.  Were  it  admitted,  a  way  would  be  opened  for  very  gros^ 
evasions,  and  valuations  would  be  made  according  to  the  whim  or  caprice  of 
assessing  officers,  and  the  guide  fixed  by  the  legislature  would  be  practically 
subverted. 

The  mere  adoption  of  a  faulty  coui-se  would  of  itself  constitute  a  waiTaut, 
and  convert  usurpation  into  authority.  Clark  v.  Crane,  b  Mich.  150;  Hoyh.^- 
kamp  V.  Weeks,  37  Mich.  426;  Silsbee  v.  Stockle,  44  Mich.  562;  [S.  C.  7  N.  W. 
Rep.  160  and  367;]  Dickinson  v.  Reynolds,  48  Mich.  158;  [S.  C.  12  N.  W. 
Rep.  24;]  Van  Rensselaer  \,miithecK  7  X.  Y.  517. 

The  other  questions  connected  with  this  title  become  immaterial. 

The  defendants  further  relied  on  several  tax  deeds  issued  by  the  auditor 
general  subsequent  to  the  joining  of  issue.  They  were  offered  to  show 
Firsts  a  title  in  the  defendant  Alfred ;  and,  second,  to  disprove,  title  in  tht* 
plaintiff.  No  notice  on  the  record  had  been  given  by  plea  or  otherwise  of 
this  title.  The  court  excluded  it  on  that  ground.  The  general  rule  is  that 
the  controversy  depends  on  the  state  of  the  title  at  the  beginning  of  the  suit, 
and  that  changes  occurring  during  its  progress,  however  important  as  inci- 
dents, do  not  determine  the  result.    Snyder  v.  Hemmingway,  47  Mich.  54^; 
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IS.  C.  11  X.  vr.  ttEP.  381;]  Uemminyway  v.  prew.  Id.  554:  [S.  C.  11  X.  W. 
Hep.  382.]  But  this  is  not  universal;  and,  among  the  exceptions,  we  have 
nil  express  one  in  the  statute  where  the  right  or  title  of  the  plaintiff  expires 
4luniig  the  pendency  of  tlie  action,  and  before  trial.  Section  G232.  There, 
liowever,  the  change  does  not  operate  in  bar  of  the  action.  The  onlj  conse- 
^|iience  is  a  paiiiial  abatement. 

The  defendants  take  the  point  in  this  court  that  these  deeds  were  admissi- 
ble as  showing  an  extinguishment  of  all  other  titles,  including  plaintiff's,  dur- 
ing the  action,  and  hence  as  showing  that  the  plaintiff's  riglit  had  ex^nred 
within  the  sense  and  spirit  of  the  statute  just  mentioned.  Whatever  merit 
this  question  may  possess,  the  case  does  not  require  it  to  be  examined.  It  was 
not  considered  in  the  court  below  and  is  not  gone  into  in  the  plaintiff's  brief. 
The  deeds  were  certiinly  not  admissible  on  any  theory  as  the  case  was  situ- 
ated. If  we  admit  the  present  position  taken  by  defendants  to  be  sound, 
their  introduction  could  not  be  permitted  if  objected  to  without  something 
on  the  record  in  the  nature  of  a  plea  puis  darrein  continwmce,  Jenny  v. 
PotU,  41  Mich.  52;  [S.  C.  1  X.  W.  Rep.  898;]  Buell  v.  Irwin,  2A  Mich.  145, 
149,  and  cases. 

Tlie  result  is  that  the  judgment  should  be  affirmed,  with  costs,  and  the  cause 
remanded  for  such  other  proceedings  as  may  be  lawful. 

(The  other  justices  concurred.) 


SooTT  V,  Scott  and  others. 
Filed  April  18, 1883. 

A  statntoiy  replevin  bond,  tbongh  conditioned  on  tbe  prosecution  of  the  Roit  toefTect  and  the  retarn 
of  the  property  In  CHse  judgment  is  rendered  for  defendant,  (Comp.  Laws,  S  673'i,)  supports  an  action 
only  when  tbe  writ  of  return,  or  other  execution  issued  in  defendant's  favor,  has  been  retarned  nn- 
Mtislled,  (Id.  $  6764;)  and  the  fact  that  tbe  replevin  suit  abated  does  not,  under  tlie  statute,  give  the 
rif;ht  to  sue  on  the  bond,  even  though  the  plaintiff  retains  the  property.  The  surety's  liability  Is  fixed 
i)y  the  statute  and  cannot  be  enlarged. 

Tbe  existence  of  a  replevin  bond  does  not  preclude  the  defendant  In  replevin  rrom  resorting  toother 
reme<lle!)  against  tlie  piaintlfi;  If  the  latter  wrongfully  retains  the  goods  taken  on  the  writ. 

Krror  to  Kent. 

C.  C.  Hoioell,  for  plaintiff  and  appellant.    C,  G,  Hyde,  for  defendants. 

CooLEY,  J.  Action  upon  a  replevin  bond.  The  facts  are  agreed  upon. 
March  18, 1882,  a*writ  of  replevin  was  issued  by  D.  W.  C.  Bruch,  a  justice  of 
the  peace  of  Kent  county,  in  favor  of  the  present  defendant  Luther  W.  Scott, 
aj^ainst  the  present  plaintilt,  upon  which  writ  certain  chattels  were  taken  and 
lielivered  to  the  plaintiff  therein  on  his  executing,  with  the  defendant  Mills  as 
his  surety,  the  bond  now  in  suit.  The  writ  of  replevin  was  returnable  March 
.27, 1882,  and  was  duly  returned,  but  on  that  day  the  justice  failed  to  appear 
at  his  office  and  the  suit  abated.  The  plaintiff  in  replevin  failed  to  return  tlie 
jnoperty  which  had  been  taken  on  the  writ,  and  this  suit  was  instituted  to 
recover  its  value.  The  statute  provides  what  shall  be  the  condition  of  the 
i^plevin  bond.  It  is  that  **  the  plaintiff  will  prosecute  the  suit  to  effect,  and 
tliat  if  the  defendant  recover  judgment  against  him  in  tlie  action  he  will  re- 
turn the  same  property,  if  return  thereot'  be  adjudged,  and  will  pay  the  defend- 
ant all  such  sums  of  money  as  may  be  recovered  by  such  defendant  in  the  said 
action."  Comp.  Laws,  §  G735.  It  is  certain  that  this  replevin  suit  was  not 
proi»ecuted  to  effect,  nor  prosecuted  at  all  after  the  writ  was  issued ;  and 
though  the  plaintiff  in  that  suit  does  not  appear  to  have  been  in  fault,  there 
is  much  plausibility  in  the  contention  of  the  plaintiff  here  that  a  breach  of  the 
I'ond  hiis  occurred. 

l^»nt  the  statute  does  more  than  prescribe  what  shall  be  the  condition  of  the 
lH)nd;  it  makes  specitic  provisions  respecting  suits  upon  it.     **If  any  writ  of 
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return  or  other  execution,  issued  in  favor  of  the  defendant  in  tlie  action  sliall 
be  returned  unsatisfied  in  whole  or  in  part,  such  defendant  or  his  represent- 
atives may  have  an  action  on  the  bond  executed  by  or  on  belialf  of  the  plain- 
tiff, to  recover  against  the  obligora  therein  the  value  of  the  property  replevied, 
and  the  moneys,  damages,  and  costs  awarded  to  such  defendant."  Comp. 
Laws,  g  6764.  It  is  only,  then,  after  judgment  and  the  return  of  execution 
tluit  suit  is  to  be  brought  on  tlie  bond,  and  the  judgment  against  the  plaintiff 
in  the  suit  determines  the  amount  of  the  recoveiy.  The  bond  having  been 
given  under  this  statute,  the  obligation  of  the  surety  is  determined  by  the  stat- 
ute, and  the  fact  that. circumstances,  accidental  or  otherwise,  render  a  judg- 
ment iuii)ossible  cannot  enlarge  the  liability. 

It  is  very  truer  as  is  suggested  on  the  part  of  the  plaintiff,  that  the  bond  in 
suit  would  be  good  as  a  common-law  bond ;  and  had  it  been  given  as  such,  it 
may  be  that  a  suit  could  have  been  maintained  upon  it  under  tlie  circum- 
stances of  this  case.  But  the  bond  being  given  under  the  statute,  the  obligoi-s 
had  a  right  to  understand  that,  whether  particular  facts  would  or  would  not 
constitute  an  apparent  breach  of  its  terms,  they  could  only  be  called  upon  to 
respond  in  damages  after  judgment  rendered,  and  execution  issued  and  re- 
turned as  the  statute  provides.  This  may  seem  a  hardship,  but  it  is  one 
against  which  tike  county  can  give  no  relief.  The  existence  of  the  bond  will 
not,  however,  preclude  resort  by  the  plaintiff  to  other  remedies. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Yan  Aukik  V,  O'Connor  and  another,  Adm*rs,  etc. 
Filed  April  18,  1883. 

In  trover  against  administrators  for  merchnndise  delivered  to  their  decedent,  defendants  test'ded, 
without  objection,  that  ttieir  decedent  was  to  send  it  to  certain  dealers  for  plaintiiTs  benefit,  wiih  in- 
stractions  not  to  sell  it  at  less  than  a  stated  sum;  that  he  received  a  letter  from  the  dealers  finding 
faalt  with  the  quality  of  the  merchandise,  reporting  current  prices,  and  asking  how  to  deal  with  it; 
that  be  showed  the  letter  to  plaintifl!;  who  again  directed  that  the  merchandiae  ahonld  not  be  sold  for 
less  than  the  sum  stated,  hot  never  gave  any  orders  to  have  it  got  back.  Held^  that  as  the  case  de. 
pended  on  the  arrangements  made  on  or  after  the  receipt  of  the  goods  by  decedent,  defendant  coald 
show  the  transactions,  and  all  his  conversations  bearing  on  the  subject;  he  coald  also  show  the  re. 
port  of  prices  current  as  part  of  the  ret  gett^  and  could  show  by  decedent's  clerk,  who  received  the 
merchandise  from  plaintiff,  the  agreement  that  it  shoafd  be  sent  to  the  dealers,  who  were  todetermiae 
quality  and  price.  * 

Error  to  AVayne. 

Conelpy  May  bury  (fe  Lucking^  for  plaintiff.  Atkinson  &  Atkinson,  for  de- 
fendants and  appellants. 

Campbell,  J.  Plaintiff  sued  the  decedent  for  the  alleged  conversion  in 
May,  1880,  of  seven  cans  of  oil  of  peppermint.  The  oil  was  left  with  O'Connor 
in  two  parcels, — ^three  cases  in  July,  1877,  and  four  in  September,  1877.  The  for- 
mer was  receipted  for  as  received,  "  to  be  accounted  for  at  New  York  prices,  less 
commission."  The  latter  was  a  simple  receipt,  and  did  not  show  any  pur^Kkse 
or  condition.  It  is  agreed  that  it  was  known  the  oil  was  to  be  sent  to  New 
•  York  and  sold.  It  is  disputed  whether  it  was  sent  on  plaintiff's  account,  or 
whether  O'Connor  was  the  only  person  with  whose  conduct  plaintiff  was  con- 
cerned. The  oil  was  actually  sent  to  the  New  York  firm  of  Horner  &  Quitting, 
who  seem  to  have  failed  afterwards,  and  the  oil  was  left  in  the  hands  of  sonie 
receiver.  In  1879  plaintiff  sued  O'Connor  in  (zssumpsit,  alleging  the  transac- 
tion to  have  been  a  sale.  Being  defeated  in  this  action  he  made  a  dematicl  in 
May,  1880,  and  now  sues  in  trover  for  a  conversion  by  reason  of  non-delivery 
on  that  demand. 

Defendant,  without  objection,  testified  that  the  arrangement  was  that  lie 
should  send  the  oil  to  Horner  &  Quitting  for  Van  Aukin's  benefit  with  in- 
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^tiuctions  not  to  sell  it  ander  two  dollars  a  pound.  He  further  testified  to 
receiving  from  tliein  a  letter  finding  fault  with  the  quality  of  the  oil,  report- 
ing current  prices,  and  aslting  advice  how  to  deal  with  it;  that  he  showed 
this  to  Van  Aukin,  who  directed  hiin  that  the  oil  should  not  be  sold  uiuler 
two  dollars,  but  gave  no  orders  to  have  the  oil  sent  back,  but  that  they  should 
hold  the' oil  unless  sold  at  his  figures;  that  no  instructions  were  ever  given 
him  to  get  the  oil  back  before  the  demand  in  May,  1880,  when  O'Connor 
offered,  if  Van  Aukin  would  pay  expenses,  to  go  to  New  York  and  try  to  re- 
<;over  it.  The  court  below  refused  to  allow  the  Horner  &  Quitting  letter  to 
be  read,  and  refused  to  allow  defendant  to  show  by  O'Connor's  clerk,  who 
received  tlie  oil,  an  agreement  that  the  oil  should  be  sent  to  Horner  &  Quit- 
ting, who  were  to  determine  quality  and  price.  Plaintiff  swore  that  he  con- 
sidered the  transaction  with  O'Connor  as  a  sale  at  its  date. 

The  case  shows  that  the  real  controversy  depended  on  the  arrangements 
made  upon  or  after  the  receipt  of  the  oil  by.  O'Connor.  It  was,  therefore, 
<^ompetent  for  defendant  to  show  the  transactions  and  all  his  convei'sations 
bearing  on  the  subject.  As  the  New  York  report  formed  a  part  of  those  deal- 
ings, and  on  one  theory  of  the  case  was  a  very  important  part  of  the  res  gesta;, 
it  should  not  have  been  shut  out.  The  testimony  of  the  clerk  of  O'Connor 
was  also  very  material,  as,  if  admitted  and  believed,  it  would  have  entirely 
destroyed  plaintiff's  theory.  As  the  main  facts  were  kept  from  the  jury  we. 
4X0  not  think  it  important  to  discuss  questions  which  probably  would  not  have 
arisen  had  that  testimony  been  received,  or  would  not  have  arisen  in  their 
present  shape. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Nugent  «.  Nugent  and  others. 
Filed  April  18, 1883. 

A  womnn  deeded-land  to  one  of  her  sons  and  took  his  bond,  drawn  to  her  we^.mlnded  daughter. 
for  the  purpose  of  providing  for  the  latter.  It  was  afterwards  arranged  that  the  grantee  should  give 
his  mortgage  to  another  brother  to  secure  the  bond.  The  grantee  afterwards  sold  the  land,  or  the 
«qait7  of  redemption  therein,  to  still  another  brother,  and  the  holder  of  the  mortgage  filed  a  bill 
against  them  to  foreclose  it.  Htld^  that  the  transaction  made  complainant  a  trustee  for  the  benefit 
■of  his  sister,  and  thHt,  in  a  proceeding  to  foreclose,  the  holder  of  the  equity  of  redemption  could  not 
«Uim  that  in  this  suit  the  fund  should  be  secured  for  the  sister's  benettt,  or  that  it  should  be  enjoined 
from  passmg  into  complainant's  control. 

Appeal  from  Kent. 

James  Nugent,  in  pro,  per,;  Hughes  &  Smiley,  for  complainant.*  Taggart 
<]|  Woleott,  for  defendant  and  appellant. 

Graves,  C.  J.  The  court  below  having  granted  a  decree  for  the  foreclosure 
of  a  mortgage,  the  defendant  Emanuel,  who  bought  of  defendant  Daniel  the 
equity  of  retlemption,  appealed  to  the  court.  The  parties  are  brothers,  and 
t^e  controversy  assumes  the  color  of  a  family  contention.  The  mother,  Maiy 
Nugent,  who  is  still  living,  is  about  80  years  of  age.  Her  daughter  Cecilia, 
a  sister  of  these  parties,  is  a  single  woman  aged  about  40  years,  and  it  appears 
from  the  case  that  she  is  of  weak  mind  and  wholly  incompetent.  That  she 
is  wholly .  dependent  on  the  care  of  others  is  a  fact  which  all  parties  admit. 

On  the  tenth  of  April,  1877,  the  mother,  Mary  Nugent,  conveyed  tlie  mort- 
gaged premises  to  the  defendant  Daniel  and,  as  representing  $1,000  of  the 
purcluise  money,  she  received  from  Daniel  his  bond  to  Cecilia  for  that  amount. 
The  object  of  this  arrangement  wa»  to  make  provision  for  Cecilia,  and  the 
mother  received  the  security  because  the  daughter  was  not  qualified  to  take 
charge  of  it.  At  the  time  of  this  transaction  a  mortgage  to  accompany  the 
bond  was  drawn  up,  but  was  never  executed.  Subsequently,  and  on  the  thirty- 


Digitized  by 


Google 


518  THE    NORTHWESTERN   REPOBTEB.  [Micll. 

first  of  August  of  the  same  year,  it  was  arranged  between  Mrs.  Xugent  Hnd  her 
son  Daniel,  the  purchaser,  and  the  complainant,  that  Daniel  should  give  this 
mortgage  to  coinplainaut  on  the  oral  understanding  of  the  latter  that  h^ 
would  provide  for  Cecilia  after  the  mother's  death.  The  intention  v^as  tliat 
the  mortgage  should  represent  the  same  ;|^1,000  for  which  the  lK)nd  yfsis  exe- 
cuted. This  arrangement  was  originally  satisfactory  to  Mrs.  Nugent,  tlie  ex- 
clusive author  of  the  bounty,  and  so  far  as  we  can  judge  she  is  still  satisfied 
with  it.  The  essence  of  the  transaction  was  to  make  James  a  trustee  of  the 
fund  for  the  benefit  of  his  invalid  sister,  and  his  declarations  in  the  case  are 
apparently  sufficient  to  place  her  equity  on  pretty  high  ground. 

The  defendant  Emanuel,  who  holds  the  equity  of  redemption  and  is  the  sole 
contestant,  is  apprehensive  that  his  sister  is  in  danger 'of  being  cheated  by 
complainant  out  of  the  fund,  and  he  seeks  to  defeat  the  foreclosure,  unless 
some  provision  is  made  in  this  particular  suit  to  secure  the  fund  for  her  beiw 
efit,  or  at  least  to  enjoin  it  from  passing  under  the  control  of  complainant. 
This  contention  is  not  germane  to  the  case.  The  protection  and  administra- 
tion of  the  trust  which  Mrs.  Nugent  confided  to  complainant  are  not  witliiai 
the  scope  of  this  suit,  and  there  is  reason  for  feeling  some  doubt  whether  the 
contending  defendant  established  any  title  to  interpose  in  any  manner.  The 
face  of  the  mortgage  points  out  the  complainant  as  the  proper  person  to  sue 
fpr  foreclosure,  and  it  is  immaterial  for  our  present  purpose  whether  the  whole 
intei*est  is  absolutely  his  own,  or  whether  the  fund  is  subjeet  to  the  trust  re- 
ferred to.  In  either  case  it  would  be  regular  for  him,  so  far  as  appears,  to  render 
the  fund  available  by  getting  in  the  money.  If  the  interests  of  the  sister  are 
likely  to  be  endangered,  they  may  find  protection  in  some  proceeding  adapted 
to  the  end. 

The  decree  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


McLennan  v.  McDermid  and  another. 
•  Filed  April  18,  1883. 

Although  n  moiloo  that  a  plalntifl'shaU  elect  whether  he  wiU  go  to  the  jaiyou  the  special  coantHiit 
hid  declaration  or  on  the  common  counts  it  addressed  to  the  diacretton  of  the  trial  judge,  and  the  ex. 
ercise  of  hiH  discretion  will  not  ordinarily  be  reviewed,  when  the  judgment  is  altogether  unwarraiiteil 
by  the  evidence  or  the  iubtractlons,  jaatice  reqaire&  that  defendant  ahoald  have  the  fall  beoefft  of  all 
exceptions  taken  by  him  In  the  coarse  of  the  trial  whereby  he  sought  to  protect  himself  ngainn  such 
a  result. 

Where  a  contract,  ander  which  timber  was  to  be  delivered,  contemplated  before  acceptance  sach 
:tn  Inspection ^f  the  timber  by  a  railway  inspector  as  is  cuttonutrp,  and  the  inspector  testifies  that  it 
is  cuiftomary  to  inspect  only  at  the  place  where  the  timber  is  to  be  used,  and  that  the  timber  was  In. 
specled  at  such  place  and  part  of  it  rejected  as  not  conforming  to  the  contract,  in  an  action  to  recover 
the  eontract  price  of  such  timber,  it  is  error  to  allow  plaintiff  to  offer  evidence  to  »how  that  the  tim- 
ber delivered  corresponded  with  the  requirements  of  the  contract,  without  regard  to  the  iuspecCioit. 

Error  to  Mackinac. 

Cady  d'  Ho f  man,  for  plaintiff.  Humphrey  &  Perkins,  tor  defendants  arul 
appellants. 

CooLEY,  J.  This  suit  was  brought  to  recover  for  piles  and  other  tiinl»er 
furnished  by  plaintifl!  to  defendants  for  a  railroad  dock  which  defendants 
were  to  construct  at  St.  Ignace.  The  declaration  contains  counts  on  written 
contracts  for  the  delivery  of  timber,  ami  also  the  common  counts.  The  first 
written  contract,  omitting  tlie  attaclied  bill,  is  as  follows: 

•*  xVgreement  iiuide  this  twentieth  day  of  October,  1881,  between  Alexander 
McLennan,  of  the  tirst  part,  and  McDermid  «&  Hendrie,  of  the  second  pun. 
Wliereas,  the  said  party  of  the  first  part  agrees  to  deliver  on  the  cars  of  the  !>., 
M.  ^  M.  Uy.,  in  the  vicinity  of  Point  St.  Ignace,  Norway  pine  and  cedar  piles 
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as  per  attached  bill,  said  piles  to  be  15  incbps  at  the  butt  end  and  8  inches 
at  the  small  end,  and  of  good,  sound,  straight  timber,  subject  to  inspection  of 
D.,  M.  &  M.  Ry.  Co.'s  inspector,  it  is  further  agreed  that  all  piles  are  to  be 
delivered  in  proportionate  quantities  in  November  and  December,  1881,  and 
all  to  b#delivered  before  January  15,  1882. 

"  In  consideration  of  the  foregoing  the  said  parties  of  the  second  part  agree 
to  pay  nine  cents  per  lineal  foot  for  all  piles  delivered  on  right  of  mi  ay  to  the 
said  party  of  the  first,  monthly,  that  has  passed  inspection  between  the  fif- 
teenth and  twenty-first  of  each  month,  for  all  piles  delivered  in  the  preceding 
month,  leas  10  per  cent.,  which  will  be  retained  until  completion  of  contract. 

"  Witness  for  McLennan:  J.  Guy.  Alex.  McLennan. 

"  For  McDermid  &  Hendrie :  C.  S.  MrmRAY.     .      McDERMm  &  IIendrte." 

The  second  conti*act  consists  of  a  bill  of  timber  with  the  following  at- 
tached: "We  promise  to  pay  you  the  following  prices  for  the  above  timber: 
•514  per  M.,  b.  m.,  for  the  docl<  timber;  9c.  per  liheal  foot,  12x12  flatted  tim- 
ber; 5c.  per  lineal  foot,  8x8  flatted  timber.  All  the  above  must  pjiss  the  in-: 
spection  of  the  engineer  in  charge.  McDebmid  &  Hendrie." 

**  November  18,  188L 

On  the  trial  plaintiffs  proceed  to  show  that,  after  entering  into  the  contract, 
he  went  on  to  perf6rm  the  same  by  delivering  timber  on  the  cars  of  the  De- 
troit, Mackinac  St  Marquette  Railroad,  at  points  from  10  to  30  miles  distant 
from  St.  Ignace,  and  that  the  timber  was  tiiken  to  that  place,  where  a  portion 
of  it  was  used  for  the  dock.  Flaintiif  made  no  attempt  to  show  that  the  tim- 
ber was  inspected,  but  he  excused  this  by  giving  evidence  that  the  timber  was 
sent  forward  to  St.  Igj^ace  without  inspection,  and  he  claimed  that  the  fair 
<x>iistractlon  of  the  contract  was  that  inspection  should  have  takSn  place  at 
the  points  of  delivery,  and  that  if  this  was  in  doubt  on  the  papers,  he  was  en- 
titled to  show  by  oral  evidence  that  such  was  the  understanding.  On  this 
point  some  evidence  was  put  In  by  him  which  he  contended  favored  the  un- 
derstanding whlchhe  set  up.  The  plaintiff  further  testified  that  the  timber 
delivered  by  him  conformed  to  the  contracts,  and  he  claimed  on  this  evidence 
a  right  to  recover  the  contract  price.  All  of  this  evidence  respecting  the  con- 
formity of  the  timber  to  the  contracts,  and  the  alleged  understanding  about 
inspection,  was  objected  to  by  defendants,  but  received. 

The  defendants  gave  evidence  tending  to  show  that  the  timber  delivered  to 
them  was  inspected  by  the  inspector  of  the  Detroit,  Mackinac  &  Marquette 
Hallway  at  St.  Ignace  as  fast  as  they  had  occasion  to  use  it,  and  that  this  was 
the  customary  place  and  method  of  inspection,  and  the  inspector  refused  to 
inspect  elsewhere.  The  inspector  testified  that  he  rejected  a  considerable  por- 
tion of  the  timber  as  not  being  in  cohformlty  with  the  contracts,  and  that  the 
oulLs  were  now  lying  unused  where  they  had  been  thrown  out.  This  brief 
abstract  of  the  important  facts  brought  out  by  the  evidence  is  sufficient  for 
an  understanding  of  the  legal  questions.  The  defendants  insisted  that  tln^y 
were  liable  to  pay  only  for  such  timber  as  had  passed  inspection,  unless  other 
timber  had  been  used  by  them ;  and  they  requested  the  court  to  require  plain- 
tiff to  elect  whether  he  would  go  to  the  jui-y  on  the  special  counts  or  on  the 
common  counts.  This  request  was  declined;  and  although  the  judge  in  his 
instructions  appears  to  have  taken  substantially  the  same  view  of  tiie  rights 
of  the  parties  under  the  contracts  that  was  taken  by  the  defendants,  tiie  jury 
gave  the  plaintiff  a  verdict  under  a  basis  which  assumed  that  the  timber  de- 
livered was  in  conformity  to  the  contracts.  The  defendants  moved  for  a  new 
trial,  but  the  motion  was  denied. 

Commonly  a  motion  that  the  plaintiff  shall  elect  between  counts  is  ad- 
dressed to  the  discretion  of  the  trial  judge,  and  the  exercise  of  his  discre- 
tion will  not  be  reviewed.  Cook  v.  Fary,  43  Midi.  623 ;  [S.  C.  5  X.  \V.  JiEP. 
1054.1  But  in  this  case  it  seems  very  manifest  that  the  motion  should  either 
have  been  granted,  or  the  judge  should  have  carefully  restricted  the  recovery 
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for  timber  alleged  to  have  been  delivered  under  the  contracts  to  such  as  had 
passed  inspection.  The  grounds  for  recovery  under  the  special  counts  and 
under  the  common  counts  might  be  quite  inconsistent  with  each  other;  and 
when  the  evidence  taken  in  the  case  was  suffered  to  go  to  the  jury  as  support- 
ing a  verdict  under  either,  what  happened  in  the  case  was  a  natural  result, 
namely,  that  the  jury  gave  the  plaintiff  a  veixlict  on  a  theory  which  the  in- 
structions of  the  judge  did  not  sanction.  It  is  equally  manifest  that  under 
such  circumstances  the  verdict  for  the  plaintiff  ought  to  have  been  set  aside; 
but  here,  again,  we  are  in  the  domain  of  discretion;  and  the  trial  judge  hav- 
ing the  discretion  refused.  What  we  have,  then,  is  a  judgment  altogether 
unwarranted  by  the  evidence  or  by  the  instructions;  and  justice  i-eq>iires  that 
defendants  should  have  the  full  benefit  of  all  the  exceptions  taken  by  them 
in  the  course  of  the  trial  whereby  they  sought  to  protect  themselves  against 
such  a  result. 

The  objection  to  such  evidence  of  the  plaintiff  as  was  designed  to  show  that 
the  timber  delivered  corresponded  to  the  requirements,  without  regard  to  the 
inspection,  ought  to  have  been  sustained.  The  contracts  were  not  ambigu- 
ous, and  they  evidently  contemplated  such  an  inspection  by  the  railway  in- 
spector as  was  customary.  The  inspector  testified  that  the  custom  was  to  in- 
spect at  St.  Ignace  when  the  timber  was  used,  and  he  declined  to  inspect 
otherwise.  Plaintiff  himself  loaded  the  timber  on  the  cars  and  sent  it  forward, 
and,  as  we  gather  from  bis  evidence,  sometimes  accompanied  it  to  St.  Ignace. 
To  allow  him  under  such  circumstances  to  ignore  the  method  which  tlie  par- 
ties agreed  upon  for  determining  the  conformity  of  the  timber  to  the  contract, 
and  permit  it  to  be  passed  upon  by  a  jury  on  the  conflicting  evidence  of  wit- 
nesses, is  U>  make  for  the  parties  a  new  contract,  and  to  subject  the  defend- 
ants to  liabilities  and  contingencies  they  have  never  assented  to.  This  is  not 
to  be  permitted. 

Some  minor  questions  in  the  case  we  do  not  pass  upon,  either  because  they 
are  imperfectly  presented  by  the  record,  or  because  they  do  not  seem  to  us 
likely  to  arise  in  the  same  way  again.  Defendants  appear  to  have  used  some 
portion  of  the  culls  by  consent  of  the  plaintiff,  and  for  those  they  must  make 
payment  according  to  value.  The  judgment  must  be  reversed,  with  costs,  and 
a  uew  trial  awarded. 

(The  other  justices  concurred.) 


Feoplb  v.  BEILLlr. 
Filed  April  18, 1883. 

Pool-f)p11ing  Is  not  pnnishable  ai  the  oflfense  of  maintaininff  **a  lottery  for  disposing  of  mooey,*' 
within  llie  meaning  of  a  municipal  ordinance  against  keeping  any  "lottery,  policy,  backet-stiop, 
board  of  tntde,  or  any  other  scheme  or  place  for  drawing  or  disposing  of  money,  wheat,  orottaer  prop- 
erty within  the  city." 

Certiorari  to  recorder's  court  of  Detroit. 

Henry  M,  Duffleld  and  John  B.  Corliss,  for  the  People.  F.  A.  JUaker^  for  de- 
fendant and  appellant. 

Campbell,  J.  Respondent  was  convicted  under  an  ordinance  of  the  city 
of  Detroit,  section  8  of  which  undertook  to  punish  the  maintaining  of  any 
'<  lottery,  policy,  bucket-shop,  board  of  trade,  or  any  like  scheme  or  place  for 
drawiug  or  disposing  of  money,  wheat,  or  other  property  within  the  city." 
The  complaint  was  in  general  terms,  and  without  details  or  description  of  the 
offense  charged,  except  that  it  was  keeping  and  maintaining  ^'a  pool  for  dis* 
posing  of  money  by  means  of  wagers  on  games  of  base-ball,  horse-races,  and 
other  like  games  and  sports,"  and  maintaining  <*a  lottery  for  disposing  of 
money." 
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The  power  given  by  charter  over  various  offenses  partaking  of  tlie  raiseliief 
of  jpimbling  was  fully  exercised  by  other  sections  of  the  ordinance,  and  could 
not,  by  any  reasonable  construction,  include  pools  or  lotteries.  The  only 
remaining  power  within  the  same  class  of  mischiefs  is  that  to  ''prohibit,  pre- 
vent, and  suppress  all  lotteries  for  the  drawing  or  disposing  of  money  or  any 
other  property  whatsoever,  and  punish  all  persons  maintaining,  directing,  or 
managing  the  same,  or  aiding  in  the  maintenance,  direction,  or  managei^ent 
thereof."  Section  43.  The  offense  which  the  recorder  finds  respondent  to 
have  committed  consisted  in  what  seems  to  be  commonly  known  as  pool- 
selling,  and  the  facts  indicate  that  the  pools  were  made  up  of  amounts  bid  for 
the  privilege  of  selecting  horses  out  of  those  running  in  races,  and  of  bets 
of  as  many  as  saw  fit  to  do  so,  by  purchasing  checks  deposited  on  base-ball 
matches,  wjiere  those  who  bet  on  the  winning  combination  received  the  pool. 
Kespondent  had  nothing  to  do  with  the  races  or  matches.  That  this  is  a 
species  of  gambling  is  clear  enough,  but  whether  it  amounts  to  keeping  a 
lottery  is  a  very  different  question.  The  term  used  in  the  charter  is  the  same 
used  in  the  criminal  law  of  the  state,  and  was  undoubtedly  used,  as  the  other 
charter  language  was  used,  in  a  similar  sense. 

It  is  a  »ife  and  necessary  rule  to  construe  criminal  statutes  so  as  to  include 
what  is  fairly  and  reasonably  within  the  legitimate  scope  of  the  language, 
but  not  to  include  what  is  not  within  the  language  merely  because  it  partakes 
of  similar  mischievous  qualities.  The  legislative  authority  very  frequently 
makes  large  differences  between  the  punishment  of  wrongs  involving  many 
resemblances  in  quality,  because  the  extent  of  the  mischief  is  greater  and 
the  depravity  more  serious  in  some  than  in  others.  And  while  all  kinds  of 
gambling  belong  morally  to  one  family,  the  discrimination  between  the  sev- 
eral kinds  is  so  great  that  courts  cannot  justly  confound  them  by  construc- 
tion. Lotteries  are  made  subject  to  the  heaviest  penalties  imposed  on  any 
misdemeanor,  and  a  second  offense  is  made  a  felony.  Com  p.  Laws,  g§  7735- 
7737.  All  other  kinds  of  gambling  covered  by  the  statutes,  even  in  the  en- 
larged scope  of  the  most  recent  legislation,  have  a  maximum  punishment 
bearing  no  comparison  with  the  penalties  for  lotteries.    Laws  1877,  p.  167. 

Without  discussing  the  limits  of  legislative  power  whicli  may  be  conferred 
upon  cities  in  such  matters,  it  is  clear  that  they  have  no  inherent  power  over 
them  and  cannot  exceed  the  authority  granted. 

The  statutes  concerning  lotteries,  which  go  back  into  the  territorial  period, 
have  from  the  beginning  provided  the  same  penalty  of  S2,0U0  as  the  fine 
which  might  be  imposed.  Act  of  June  30,  1828,  (3  Ter.  St.  687.)  This  stat- 
ute, which  was  "An  act  to  suppress  private  lotteries,"  goes  more  into  detail 
than  the  subsequent  statutes,  and  shows  very  clearly  that  the  evil  aimed  at 
was  thatcliiss  of  schemes  whereby  large  numbers  of  persons  are  enticed  into 
purchasing  tickets  for  the  distribution  of  prizes  in  money  or  property  upon 
some  sort  of  drawing  or  allotment  by  chance.  It  is  also  to  be  noticed  that 
one  primary  object  was  to  punish  such  acts  as  the  assumption  of  priviloges, 
which  it  was  then  customary  to  grant  to  the  aid  of  various  public  enterprises. 
Lotteries  were  frequently  allowed  to  raise  money  for  public  improvements, 
such  as  schools,  bridges,  etc.  Thus  in  1805  four  lotteries  were  authorized 
for  the  benefit  of  the  city  of  Detroit,  shortly  after  the  destruction  of  the 
town  by  fire.  1  Ter.  Laws.  67.  Four  lotteries  were  allowed  for  the  benefit  of 
the  university  in  1817.  2  Ter.  Laws,  105.  Lotteries  were  also  authorized  In 
1829  to  secure  free  bridges  and  improved  highway  communication  between 
Detroit  and  Monroe.     2  Ter.  Tiawa,  731. 

By  the  constitution  of  1835  (article  12,  §  6)  it  was  provided  that  **  no  lot- 
tery tickets  be  allowed."  There  can  be  no  doubt  what  was  meant  by  this 
language,  and  it  cleiirly  refeiTed  to  the  chiss  of  enterprises  which  hiul  formerly 
been  lawful  if  aiithorized  by  law,  and  criminal  if  unauthorized.  The  statute 
of  1828  covered  all  such  cases  adequately,  and  remained  unchanged  until  the 


Digitized  by 


Google 


022  THE    NORTHWESTERN    REPORTER.  [Milli. 

Revised  Statutes,  of  1838,  which  introduced  the  sections  now  in  force,  ivnl 
which  has  only  been  once  amended,  in  1867.  Rev.  St.  650.  This  sertio^i 
covered  originally  two  classes  of  offenses:  First,  lotteries  as  usually  ufjiln- 
stood,  with  tickets  written  or  printed,  or  some  equivalent  device,  seciiiin-' 
shares  in  a  distribution  of  prizes;  and,  second,  distributions  by  raffling.  T!i»- 
penalty  was  unchanged.  The  reviser,  t)oth  in  his  head-notes  and  in  his  index. 
retained  the  old  idea  of  "  illegal "  lotteries,  as  simply  prohibited  offenses  a> 
against  public  jwlicy.  In  the  Revision  of  1846  (p.  685)  the  section  of  Is^ 
was  retained  without  variation.  And  in  the  subsequent  compilations  it  i< 
noticeable  that  this  offense  is  classed  in  the  same  category  with  ill^^l  bank- 
ing and  fraudulent  stock  licenses,  both  of  which  are  usually  committed  \\i 
such  a  way  as  to  involve  large  amounts  and  numerous  persons  defraude<l. 

In  1867  (Laws  1867,  p.  122)  an  amendment  was  made  inserting  after  ilie 
word  *»lottei7,'*  when  it  occurred,  the  words  **or  gift  enterprlscB,"  but  in  m> 
other  way  varying  the  substance  of  the  statute,  which  still  remains  as  tlien 
amended.  This  change  was,  no  doubt,  introduced  from. a  doubt  whether  th»' 
gift  enterprises,  which  were  then  becoming  numerous,  belonged  strictly  totll^- 
class  of  lotteries,  because  in  some  respects  conducted  in  different  ways,  .li- 
though  reaching  similar  results. 

No  one  can  compare  the  legislation  of  the  state  without  seeing  that  the  Inr- 
islature  has  found  it  desirable  to  deal  with  lotteries  differently  as  well  .-i> 
more  severely  than  with  otiier  gambling  transactions.  The  reason  is  not  dit- 
flcult  to  find.  Lotteries  generally  involve  large  sums  of  money,  or  large  pri/f^ 
of  some  kind,  and  circulate  their  tickets  in  large  numbers  in  all  parts  of  tlu- 
country.  All  classes  and  persons  of  all  ages  are  tempted  to  invest  in  tli^- 
chances  of  sudden  riches,  and  it  is  a  matter  of  histoi-y  that  the  passion  f<'r 
such  investment  has  led  to  serious  and  wide-spread  mischief.  Xo other  form 
of  gambling  operates  as  extensively  in  its  dealings  or  demoralizes  so  many 
people.  It  is  this  extensive  reach  and  not  merely  its  speeulsjitive  puriH.>M> 
which  makes  lottery  gambling  so  dangerous.  The  profits  are  so  gi^it  thnr 
small  penalties  might  not  be  etflcacious  enough  to  suppress  the  business,  and 
the  changes  of  our  own  legislation  indicate  this  by  the  successive  addition  ««t 
imprisonment  in  the  county  jail,  and  even  in  the  statO'prison,  to  the  large 
fine  first  imposed  in  1828.  It  is  not  safe  to  extend  these  serious  consequefue> 
by  construction  to  cases  which  are  not  fairly  within  the  language  of  the  « ^.n- 
stitution  and  statutes,  especially  as  the  legislature  has  made  provision  for 
much  lighter  punishment  in  those  cases  of  gambling  which  are  mow  coniinnl 
in  their  action,  and  therefore  less  likely  to  do  mischief  on  a  large  scale.  W«^ 
think  that  it  would  be  straining  the  law  to  include  such  acts  as  those  of  tli^- 
respondent  within  the  category  of  lotteries,  and  therefore  we  must  treat  t In- 
case as  one  which  has  not  been  placed  by  the  legislature  under  the  classiti<  a- 
tion  of  offenses  which  should  be  left  to  be  dealt  with  by  the  municipal  by-la w> 
and  ordinances,  as  well  as  by  state  laws.  As  already  suggested,  we  are  not 
now  required  to  discuss  the  propriety  of  such  a  delegation  of  authority,  it 
made. 

The  conviction  must  be  quashed.  We  do  not  think  it  calls  for  costs  of  u- 
versal. 

(The  other  justices  concurred.) 


People  v.  Parkiiurst. 
Filed  April  18,  1883. 

A  Mntence  of  imprisonment  exceeding  the  limit  Allowed  by  statute  ean  be  reversed  only  for  'X" 
excess,  (Comp.  Laws,  { 7998;)  but  if,  on  reversal,  tlie  proper  time  has  already  expired,  be  ixentitit^  i 
to  an  immediate  discharge. 

Error  to  Muskegon. 
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/.  /.  Van  Riper,  for  the  People.  Cook,  De  Long  &  Felloios,  for  defendant 
and  appellant. 

Per  Curiam.  The  defendant  is  in  confinement  in  the  house  of  con-ection 
at  Ionia,  under  a  sentence  for  one  year,  for  an  offense,  the  punishment  of  which 
by  statute  can  be  for  three  months  only.  Under  the  statute  (Corap.  Laws,  § 
7998)  the  judgment  should  be  reversed  for  the  excess  only;  but  as  three  months 
have  now  expired,  the  defendant  is  entitled  to  an  immediate  discharge.  Or- 
dered iiccordingiy. 


People  v.  Piper, 
Filed  April  18.  1883. 

A  mftQ  WBS  proaecnfed  for  neglect  to  aapport  his  wife,  and  a  genei^l  verdict  of  gollty  was  rendered. 
Hlsi  coanfel  aobmltted  a  reqaest  for  a  special  finding  as  to  whether  the  prisoner  was  then,  nud  for 
nboat  fonr  months  last  past  has  been,  well  and  soffioieutly  supporting  his  wlfo  aceovdlngto  bis  means, 
n od  OKch  jnror  answered  '*  Yes.'-  H€ld^  that  under  the  special  finding  there  should  haTe  been  tio  judg- 
ment on  the  general  v.erdict,  and  that  the  respondent  should  be  discharged. 

Pkr  Curiam.  The  respondent  stands  convicted  of  being^  a  disorderly  per- 
son. The  particular  charge  against  him  is  the  negieot  and  refusal  to  support 
his  wife.  There  was  a  general  verdict  of  guilty,  and  a  special  finding.  We 
think  that  under  the  special  finding  there  should  have  been  no  judgment  upon 
the  general  verdict.    Proceedings  set  aside  and  respondent  ordered  discharged. 


PBOPT.E  V.  HaWARl>. 

Filed  April  18, 1888. 

In  •  prosecntfon  for  larceny  the  pro^cating  witness  testtfled  that,  while  standing  with  her  daughter 
in  fkx>nt  of  a  store,  she  felt  some  one  taking  her  poeket-bo<^  n*oni  her  poi;ket,  and  on  turning  about 
»aw  the  accused  running  away  ;  that  she  followed  him  with  an  outcry,  and  accused  him  of  stealing  her 
pocket-book,  and  that  he  was  canght  and  denied  it,  but  thrust  upon  her  another  pocket-book,  which 
be  said  was  hers,  and  forced  a  ten-doUar  bill  oft  her  daughter  and  ran  off;  Held,  that  the  trial  Judge 
cooimltted  no  error  In  refusing  to  charge  that  there  was  noeyidence  warranting  conviction,  and  In 
8U b mittlng  the  case  to  the  jury . 

CooLEY,  J.  The  defendant  was  convicted  of  the  larceny  of  a  pocket-bodk 
from  the  person  of  the  prosecuting  witness.  The  only  error  assigned  is  that 
the  recorder  refused  to  instruct  the  jury  that  there  was  no  evidence  warrant- 
ing a  conviction.  The  evidence  of  the  prosecuting  witness  was  that  while 
standing  with  her  daughter  in  front  of  a  store  on  Woodward  avenue,  Detroit, 
she  felt  some  one  taking  her  pocket-book  from  her  pocket;  that  she  turned 
about  and  saw  the  defendant  running  away;  that  she  followed  him  up  with 
an  outcry,  and  accused  him  of  stealing  her  pocket-book ;  that  he  was  caught, 
and  denied  taking  the  pocket-book,  but  thrust  upon  her  another  pocket-book, 
which  he  said  was  hers,  and  also  upon  her  daughter  a  ten-dollar  bill,  and  ran 
off.     He  was  soon  arrested,  and  put  on  trial  for  the  larceny. 

The  recorder  committed  no  error  in  submitting  the  case  to  the  jury.  There 
was  not  only  evidence  tending  to  show  guilt,  but  it  was  very  cogent.  The 
conviction  is  afilrmed. 

(The  other  justices  concurred.) 
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Waite  V.  Mathews. 
Filed  April  25,  1883. 

Creditors  have  no  rights  as  against  property  exempt  from  execatlon,  and  the  oflScer  making  le%'7  is 
ai  much  bonnd  to  respect  anch  exemption,  where  the  property  is  that  of  a  partnership,  as  in  otLer 
cases. 

A  chattel  mortgage,  giren  in  good  faith.  Is  void  for  want  of  immediate  possession  of  the  goods,  only 
where  rlght.^  have  arisen  in  consequence,  or  injury  resulted,  in  the  interval  before  povsesslon  is  giren. 
Waiien  v.Rottman,  46  Mich.  333,  £S.  C.  7  N.  W.  Kkp.  901,]  disUngnisbed. 

Error  to  Oakland. 

H.  C.  Wisner,  for  plaintiff  arid  appellant.  Qrijfin  ct  Dickinson,  for  defend- 
ant. 

Campbell,  J.  Plaintiff  sued  defendant  in  trover  for  the  converaion  of  cer- 
tain property  on  which  plaintiff  held  two  chattel  mortgages,  made  by  the 
i\rm  of  Watson  &  Waite,  which  had  one  place  of  business  in  Oxford,  anJ  one 
in  Orion,  Oakland  bounty.  Defendant  claimed  to  have  acted  under  executions 
from  the  United  States  court  against  a  firm  of  which  the  mortgagors  were  mem- 
bers, on  judgments  upon  debts  older  than  the  mortgages,  and  the  chief  contixH 
versy  was  upon  the  validity  of  the  mortgages  as  against  the  creditors  whuiu 
he  represented. 

One  mortgage  was  made  December  14,  1878,  for  $5,000.  The  other  was 
given  December  19,  1878,  for  S555.  The  mortgages  weie  filed  in  Orion, 
December  23,  1878,  but  not  in  Oxford,  the  latter  being  the  principal  place  of 
business.  Possession  was  taken  by  the  mortgagee  in  the  latter  part  of  Decem- 
ber. An  attachment  was  sued  out  January  4,  1879,  and  levied  Jann  try  ^i. 
1879,  when  a  second  writ  wiis  also  issued  and  placed  in  defendant's  hands 
with  the  first. 

The  court  below  held  that  the  mortgages  were  absolutely  void,  as  matter  of 
law,  for  wfint  of  immediate  possession,  and  took  the  case  away  from  the  jury, 
refusing  any  recovery  for  exempt  property  as  well  as  the  rest.  So  far  as  the 
exempt  property  is  concerned,  we  can  see  no  foundation  for  any  such  ruling. 
Creditors  have  no  rights  against  exempt  property,  and  the  officer  levying  is 
bound  to  respect  it  in  the  case  of  partners  as  well  as  in  other  cases.  Skinntr 
V.  Shannon.  44  Mich.  86;  [S.  C.  6  N.  W.  Rep.  108.] 

The  other  question  was  substantiallv  decided  in  Kohl  v.  Lynn,  34  Mich. 
360.  and  Fea7-y  v.  Cumings,  41  Mich.  376.  |^S.  0.  1  N.  W.  Rep.  946,1  where  it 
was  distinctly  intimated  that,  in  order  to  justify  the  application  oi  the  stat- 
ute making  mortgages,  whether  honest  or  not,  absolutely  void  for  want  of  filing 
or  possession,  some  act  must  be  done  or  some  detriment  sustained  during  tiif 
interval.  As  against  all  such  rights  a  mortgage  without  such  possession  ui 
filing  Is  absolutely,  and  not  merely  presumptively,  void,  while  conveyances  not 
by  way  of  mortgage  are  only  presumptively  void  under  such  circumstances. 
Cooper  V.  Brook,  41  Mich.  488,  [S.  C.  2  N.W.  Rep.  660,]  and  cases  above  cite-l. 
The  case  of  Wallen  v.  Ross/nan,  45  Mich.  333,  [S.  C.  7  K.  W.  Rep.  901,]  wheie 
a  different  rule  is  claimed  to  have  been  given,  was  one  where  the  debt  was  in- 
curred subsequently  to  the  date  of  the  mortgage,  as  appears  by  the  original 
i*ecord,  the  facts  not  being  set  out  in  the  report. 

There  seems  to  be  no  good  reason  why  a  chattel  mortgage,  which  is  otluT- 
wise  honest,  should  not  become  operative  on  delivery  of  the  goods,  and  take 
effect  from  such  delivery.  If  a  party  could  make  a  new  mortgage  and  in^- 
mediate  delivery,  which  would  be  valid,  no  good  reason  is  manifest  why  one 
already  signed,  but  needing  delivery  of  the  property  to  complete  it,  should  ni»t  le 
made  complete  by  such  delivery,  where  no  one  has  obtained  rights  or  been  prej- 
udiced by  the  delay.  This  in  no  way  prevents  the  presumptions  which  tiu' 
postponement  of  delivery  create  against  good  faith,  but  leaves  the  matter  tob^ 
explained.     Any  considerable  delay  would  necessarily  lead  to  increased  suspi- 
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cionsr.  It  is  to  be  remembered  that  fiUng  in  the  pro|)er  office  is  equivalent  for 
saving  purposes  to  actual  delivery  of  property,  and  this  is  often  delayed  by 
mistake  as  to  tlie  proper  office,  or  by  other  causes  involving  no  fraud.  Rules 
so  stringent  as  to  destroy  honest  transactions  by  such  omissions  must  have  a 
reasonable  application.  The  object  of  the  statute  is  to  prevent  and  not  to  fa- 
cilitate fmud,  and  such  a  construction  as  was  adopted  below  would  not,  in  our 
opinion,  tend  to  good.  We  do  not  mean  to  decide  t  hat  creditors  who  have  actu- 
ally been  damnitied  by  reliance  on  the  title  being  clear  to  postpone  action  may 
not  be  protected.  But,  as  already  suggested,  if  a  new  mortgjige  would  be  valid 
against  them  they  cannot  be  damnified  by  the  completion  of  an  inchoate  one. 

No  other  points  seem  to  have  been  considered  below,  and  we  make  no  re- 
mark upon  the  remainder  of  the  record.  The  judgment  must  be  reversed, 
with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Rood  and  another  tj.  Hovey  and  another. 
Filed  April  25, 1883. 

A  te«tator  bequeathed  ii  li(b  eaUite  to  his  widow,  remninderto  his  children  "now  Hving,  or  who  miiy 
be  at  the  time  of  her  decease,"  to  be  equally  divided.  All  his  children  survived  him,  bnt  two  died  be. 
fore  the  widow,  nnd  one  left  a  widow  and  children.  Held  that,  under  the  policy  of  Mtchicnn  statutes 
and  decisions,  the  estate  in  remainder  veste<1  on  the  testator's  deceuse.  and  that  the  lielrs  ut  law  of  the 
deceased  son  were  entitled  to  the  nhare  of  their  ancestor. 

The  policy  of  Michigan  statutes  favors  vested  estates  nither  than  those  which  are  contingent. 

Wills  operate  from  the  tenator's  death,  and  the  estates  devised  therein  vest  at  that  time,  unless  the 
"Will  contains  some  provisions  to  the  contrary. 

Appeal  from  Lenawee. 

Bean  ct*  Undernmod,  for  complainants.  Millard,  Weaver  c6  Weaver  and  A\ 
H,  Rhoades,  for  defendants  and  appellants. 

Campbell,  J.  The  controversy  in  this  case  turns  on  the  question  whether 
under  a  will,  which  created  a  life  interest  in  lands,  the  remainder  belonged  to 
those  children  who  were  living  at  the  death  of  the  testator,  or  to  those  only 
who  survived  the  life  tenant.  Defendants  are  the  widow  and  heirs  of  one  of 
testator's  children  who  survived  him,  but  who  died  during  the  life  tenancy  re- 
ferred to.  The  will  of  Lansing  Rood  waa-executed  February  14, 1859,  and  ho 
died  in  the  following  April.  All  of  the  children  living  when  the  will  was 
made  survived  him,  and  he  had  no  posthumous  children.  He  left  a  widow, 
Ithoby  Hood,  and  five  sons, — Almond  B.,  George  U.,  lialph  M.,  Asher  B.,  and 
Albert  G.  The  widow  lived  until  March  24,  1881,  and  never  remarried.  Al- 
mond B.  died  unmarried  and  without  issue  a  few  yeius  after  his  father.  Ralph 
Rood  died  in  1879,  leaving  a  widow  and  child,  who  are  defendants.  The  com- 
plainants are  the  cither  surviving  sons.  The  will  in  question,  after  disposing 
of  the  personal  property,  made  the  following  disposition  of  the  real  estate:  "  I 
do  give  and  bequeiith  to  my  wife,  Rhoby  Rood,  all  my  real  estate,  to  be  used 
and  enjoyed  by  her  as  long  as  she  shall  remain  my  widow;  and  immediately 
after  her  decease  or  marriage,  1  give  and  bequeath  to  ray  son  Asher  B.  Rood 
.^100,  to  be  paid  him  out  of  my  real  estate.  I  give  and  bequeath  all  the  rest, 
residue,  and  remainder  of  my  real  and  personal  estate  to  my  children  now  liv- 
ing, or  who  may  be  at  the  time  of  her  decease  or  marriage,  to  be  divided  equally 
1>etween  them,  share  and  share  alike."  As  there  was  no  change  in  his  family 
before  his  death  there  is  no  difllcnlty  in  determining  who  were  meant  by  chil- 
dren "now  living,"  and  there  was  no  child  not  then  living.  But  two  of  the 
chiMi'en  then  living  afterwards  died,  and  the  question  now  raised  is  whether 
by  their  death  their  shares  went  to  their  heirs  at  law  subject  to  the  widow's 
tenure,  or  whether  the  estate  in  remainder  was  contingent  and  only  finally 
vested  in  the  three  sons  who  survived  the  widow. 


Digitized  by 


Google 


526  THE    NORTHWESTERN    REPORTER.  [MicL. 

There  can  be  no  doubt  that  the  policy  of  our  statutes  is  to  favor  vesi^^l 
estates  in  preference  to  contingent,  and  that  estates  given  to  particular  il-- 
visees  shall  always  go  to  their  heirs,  unless  a  different  purpose  is  appiirHn:. 
The  legislature  has  endeavored,  in  every  possible  way,  to  prevent  disinfient- 
ance  of  descendants,  unless  required  by  the  distinct  purpose  expressed  by  tia 
testator.  Comp.  Laws,  4346,  4347,  4349.  It  is  also  well  settled  that  unle^^ 
an  intention  appears  to  the  contrary  the  will  shall  operate  from  the  death  u: 
the  testator,  and  estates  vest  at  that  time.  Toms  v.  WilUams^  .41  Mich.  .V)2: 
[S.  C.  2  N.  W.  Bep.  814;]  Eherts  v.  EherU,  42  Mich.  404;  [S.  0.  4  K.  W.  Hfi. 
172.]  It  is  a  further  rule,  that  needs  no  authority,  that  clear  language  whicii 
conforms  to  the  general*  beneficial  policy  of  the  law  should  not  be  straim' 
for  purposes  which  are  unjust  and  unreasonable. 

We  do  not  think  it  proper  to  go  into  any  extended  discussion  of  testament- 
ary law,  because  we  have  not  been  able  to  discover  the  least  ambiguity  in  thr- 
language  of  this  will.  It  says  as  plainly  as  words  can  make  it  that  all  of  In- 
childi*en  then  living  shall  share  in  his  estate  not  otherwise  disposed  of;  tlniT 
is,  in  all  but  the  widow's  interest.  If  there  had  been  no  other  word.s  no  oiw 
could  dispute  that  their  interest  was  vested.  The  remaining  words,  *'or  wli 
may  be  at  the  time  of  her  decease,"  might  very  well  apply  to  posthuniou> 
children,  but  the  form  of  the  expression  is  not  such  as  to  indicate  an  intent  t- 
qualify  the  former  language  as  to  living  children.  The  charge  on  the  esintt 
in  favor  of  his  son  Asher,  who  was  no  more  likely  to  survive  than  the  rt^st 
is  a  slight  indication  in  the  same  direction.  There  is  nothing  in  the  rest  <•: 
the  will  favoring  the  idea  that  he  had  any  purpose  of  disinheriting  any  m 
the  offspring  of  his  children.  No  amount  of  reasoning  can  throw  much  li<rlii 
on  the  meaning  of  the  will.  In  our  opinion  the  language  used  conforms  u> 
the  general  purposes  of  the  law,  and  is  best  interpreted  by  the  general  rule^ 
before  referred  to.  We  think  that  Ralph  Rood  took  a  vested  interest,  and  thar 
defendants  are  entitled  to  succeed  to  it. 

The  decree  below  must  be  reversed  and  a  decree  renilered  in  fa\  or  of  de- 
fendants, with  costs  of  both  courts. 

(The  other  justices  concurred.) 


Chittenden  v,  Witbfxjk. 
Filed  April  25,  1883. 

Upon  examfnatlon  of  the  facts  In  this  case,  held,  (1)  that  the  estate  of  the  deceased  partner  t-.- 
no  interest  in  the  arrangement  or  lease  under  which  the  sarvlving  partner  has  continued  to  occi;-- 
certHin  premises  from  the  deaih  of  his  partner;  (2)  that  it  has  no  interest  in  the  good-will  of  the  l>i^. 
ness  connected  with  the  ase  of  the  premise.s  ynrl  of  the  farnitore;  (3)  that  It  is  not  entitled  to  a  ?h;.ri 
in  the  proAts  that  the  surviving  partner  hiiH  iieen  making  in  the  u^e  of  |be  premises  and  the  !n><  - 
Avill  iuut  the  furniture  in  question,  but  that  such  partner  must  account  to  ^  estnte  for  the  deter.'  r  i- 
tion  or  distribution  of  the  furniture,  and  for  interest  on  tlutt  amount;  and' (4)  that  it  is  not  eotiri*  ' 
to  a  compensation  in  the  nature  of  damages  sufibred  in  the  loss  of  prottts  and  the  expenses  cau:^^  i  *\ 
malcing  certain  changes  and  Improvements  in  the  premises  which  inured  to  the  benefit  of  the  *or^  u  - 
ing  partner. 

A  surviving  partner  should  not  exclude  the  executor  of  his  deceased  partner  f^om  participatiwn  ^ 
the  pnrtneriihip  tissets,  sn  far  as  he  has  occasion  to  make  use  of  them,  but  such  sarviving  partner  *^  > 
no  authority  to  set  oflf  nny  definite  portion  of  them  and  retain  any  other  definite  portion  to  him<t: 
except  by  some  act  to  which  such  executor  becomes  a  party  consenting. 

Tlie  estate  of  a  deceased  partner  cannot  chiim  an  interest  in  a  lease  which  before  his  death  it  v\.  - 
agreed  should  be  made  to  the  Hrm,  but  which  was  made  to  the  surviving  partner  alone  after  the  ^^• 
^^olution  of  the  firm  by  the  death  of  the  other  partner. 

P:irtner«hipa  are  founded  in  and  must  repose  upon  mutual  confidence  and  trust,  «nd  where  the  i»- 
fiociation  is  terminated  by  the  death  of  one  partner,  his  representative  cannot  demand  as  of  right  3<i- 
mission  to  the  business  .-is  a  partner,  becanso  tlie  unlimited  trust  and  confidence  which  the  re 'tti:- 
demands  may  not  exist  in  respect  to  him. 

Appeal  from  the  superior  court  of  Detroit. 
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f\  A.  Kent  for  complainant.  Henry  M.  Duffleld,  C.  I.  Walker,  and  Don  M. 
Vii'kiTison,  for  defendant. 

CooLEY,  J.  This  suit  involves  the  adjustment  of  partnei-ship  afTairn 
utter  the  decease  of  one  of  the  partners.  The  partnership  consisted  of  the 
roinplainant  and  Charles  S.  Witbeck.  It  was  formed  for  the  purpose  of 
i'arrying  on  the  hotel  business  in  the  Kussell  House,  in  the  city  of  Detroit, 
wiiich  was  leased  by  them  in  the  year  1864.  There  were  never  any  written 
<irtic]es  of  copartnership,  nor  was  any  period  iixed  for  the  duration  of  the  firm. 
Karh  partner  was  equally  interested  in  the  business.  The  Hussell  House 
when  they  leased  it,  belonged  to  Dr^  E.  M.  Clark,  who  died  in  the  year  1871, 
l-aving  a  will  which  made  Ashley  Pond,  James  E.  Pittman,  and  James  A. 
Brown  executors  and  trustees  of  the  estate.  Mrs.  Clark,  now  Airs.  Lane,  sur- 
vived him.  as  did  also  two  children,  William  B.  and  Frank  H.,  the  younger 
ot  whom,  Frank  H.,  would  attain  his  majority  March  17,  1873,  at  which  time 
ttie  trust  was  to  terminate,  and  the  control  of  the  estate  pass  to  the  widow  and 
sons.  The  lease  of  the  Kussell  House  to  the  partnership  expired  February  1, 
1>81.  The  lessees,  nevertheless,  continued  in  possession  after  that  time  as  be- 
iore,  and  paid  the  same  rent.  During  the  spring  of  1881,  negotiations  were 
opened  between  the  lessees  on  the  one  side,  and  Mr.  Pond,  representing  the 
trustees,  on  the  other,  which  contemplated  the  making  of  extensive  changes  in 
the  hotel,  and  a  new  lease  for  some  considerable  period  at  a  largely-increased 
lent.  An  agreement  respecting  the  changes  was  arrived  at,  and  they  were  of 
a  nature  to  interfere  very  considerably  with  the  business  of  the  hotel,  while 
not  requiring  a  suspension.*  A  proposed  lease  was  also  reduced  to  writing, 
wliiclu  in  its  main  features,  had  the  assent  of  Mr.  Pond  and  William  B.  Clark, 
))iii  was  not  submitted  to  Mrs.  Lane  or  Frank  H.  Clark,  and  they  were  igno- 
rant of  it.  It  was  assumed,  however,  that  they  would  also  assent  without 
•luestion.  The  draft  was  prepared  with  the  concurrence  of  complainant  and  of 
AVitbeck,  but  whether  in  all  its  provisions  it  had  the  assent  of  Witbeck  is  dis- 
puted. The  executors  and  trustees  wore  named  as»lessors,  and  Witbeck  and 
<  hittenden  lessees,  and  it  was  to  cover  the  period  from  its  execution  until 
1  rank  H.  Clark  should  come  of  age,  when  as  above  stated  the  management 
of  the  estate  would  pass  out  of  the  hands  of  the  trustees.  The  rent  to  be 
}»ai<l  was  81.200  per  month,  and  a  further  sum  equal  to  6.V  per  centum  on  the 
cost  ot  the  agreed  improvements  when  they  should  be  completed.  Certain  sub- 
leases were  mentioned  upon  which  no  question  arises.  The  tenth  clause  of 
the  draft  was  as  follows  : 

**In  case  either  said  Charles  E.  Witbeck  or  William  J.  Chittenden  shall  die 
>;efore  said  May  1, 1891,  said  leases  and  this  agreement,  and  all  the  rights,  in- 
terests, and  liabilities  thereunder,  shall  belong  to  and  remain  to  the  survivors 
of  them;  and  the  estate  or  personal  representatives  of  the  one  deceased  shall 
take  or  have  no  interest  or  liability  thereunder  whatsoever." 

To  this  was  appended  an  agreement  to  be  signed  by  Mrs.  Lane  and  the  two 
sons,  iigreeing  that  they  would  extend  the  lease  to  May  1.  1891.  and  by  Wit- 
l'e<k  and  Chittenden  agreeing  that  they  would  take  it  for  the  extended  period. 
It  seems,  however,  to  have  always  remained  an  open  question  between  com- 
plainant and  Mr.  Pond  whether  the  new  lease  should  be  for  five  years  or  for 
leu  years,  and  it  is  not  admitted  by  defendant  that  Witbeck  knew  of  or  as- 
sented to  the  tenth  clause  above  recited. 

That  no  lease  was  finally  executed  is  due  to  the  fact  that  by  midsummer  of 
l^Sl  the  health  of  Mr.  Witbeck  began  to  fail,  so  that  he  became  wholly  inca- 
]>acit4ited  for  business'.  July  21, 1881,  he  wjis  taken  to  an  insane  asylum,  v,iiere 
lie  remained  without  recovery  until  his  death,  January  22,  1882. 

This  sickness  and  death  created  serious  embarrassment  in  the  making  of 
improvements,  and  in  the  contemplated  future  arrangements, — Mr.  ('hittenden 
hesitating  to  take  a  long  lease  while  the  future  of  his  partner  was  so  uncer- 
tain; but  Mr.  Pond  and  Mr.  Chittenden,  having  entire  confidence  in  each  other, 
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early  came  to  an  umlerstanding  that  the  latter  would  take  a  lease  for  fiv«*  rr 
ten  years  on  the  terms  agreed  upon,  in  case  Mr.  Witbeck,  by  reason  of  his  fail- 
ure to  recover,  was  unable  to  unite  in  it,  and  the  improvements  were  con- 
tinned  and  (Completed  on  this  understanding. 

September  6,  1881,  defendant,  who  was  the  wife  of  Witbeck.  was  duly  ap- 
pointed guardian  of  his  estate  and  peraon,  and.  immediately  on  his  decease, 
she  apphed  for  and  received  letters  of  special  administration.  Witbeck  left  a 
will  which  made  his  wife  sole  beneficiary  and  executor,  and  this  will  was  pro- 
bated and  letters  testamentary  issued  February  28,  1882. 

Complainant  continued  to  manage  the  Russell  House  for  the  benefit  of  the 
partnership  for  a  year  from  the  time  when  the  lease  had  expired ;  that  is  to  say. 
until  February  1, 1882.  The  assets  or  the  partnership  at  that  time  con- 
sisted of  certain  real  estate,  bonds  and  stocks,  a  special  deposit  of  over  $18,0<X> 
in  one  of  the  Detroit  savings'  banks,  a  few  uncollected  accounts,  and  the  fur- 
niture and  supplies  of  the  Russell  House.  Some  of  this  was  probably  not 
strictly  partnership  assets,  but  it  was  owned  by  the  partners  jointly,  and  for 
the  purposes  of  this  case  it  is  not  important  to  distinguish  it. 

Immediately  after  her  appointment  as  guardian,  defendant  appears  to  have 
raised  the  question  of  the  rights  of  Witbeck  in  the  proposed  new  lease,  but 
complainant  denied  that  he  was  to  have  or  could  have  any  interest  unless  he 
recovered.  Mr.  H.  M.  DufBeld  was  then  acting  as  adviser  for  defendant,  and 
Mr.  E.  F.  CJonely  for  complainant,  and  efforts  in  the  direction  of  an  adjust- 
ment of  all  matters  between  them  were  being  made  when  Witbeck  died,  and 
were  continued  afterwards.  The  difHculties  in  making  an  adjustment  con- 
cerned the  proposed  new  lease,  and  the  losses  to  the  business  consequent  on  Uie 
disiurbance  by  the  change  in  the  building.  There  was  never  any  offer  on  the 
part  of  the  defendant  to  unite  in  the  proposed  new  le^ise,  or  to  assume  in  re- 
spect to  the  business  any  of  the  obligations  and  liabilities  of  a  partner,  but  it 
was  Insisted  on  her  behalf  that  as  the  arrangement  for  a  lejise  was  made  in 
part  for  tlie  benefit  of  Witbeck,  and  the  possession  wjis  continuing  under 
that  arrangement,  the  estate  was  entitled  to  an  interest  in  tiie  extended  term, 
and  that,  if  this  was  not  conceded,  then  the  estate  should  recover  damiiiges  fur 
the  loss  to  the  business  while  the  improvements,  the  benefits  of  which  were 
t-o  be  appropriated  by  complainant,  were  going  on  in  the  house.  Defendant 
also  claimed  that  there  was  a  valuable  good-will  belonging  to  the  business 
which  constituted  a  partnership  asset  and  should  be  taken  into  account  in  any 
settlement.  Neither  of  these  claims  was  assented  to  by  complainant.  Mean- 
time the  hotel  furniture  remained  in  the  Russell  House,  and  complainant  made 
use  of  it  in  continuation  of  the  business,  which,  after  February  1, 1882,  lie 
claimed  to  carry  on  for  himself  alone. 

Brief  reference  will  be  made  to  subsequent  nes^otiations.  In  March. 
1882,  complainant  caused  an  oflPer  to  be  communicated  to  defendant  that  he 
would  pay  her  for  the  interest  of  the  estate  in  the  paitnersiiip  and  joint 
property  the  sum  of  $50,000,  This  offer  was  declined,  in  part  apparently 
because  defendant  preferred  to  take  productive  securities  instead  of  money, 
and  she  in  turn  made  an  offer  which,  like  the  other,  led  to  no  adjustment. 
On  or  about  April  25,  1882,  complainant  made  to  defendant  two  propositions 
for  a  settlement,  the  first  of  which  was  to  give  her  the  sum  of  ^51,000,  half  in 
property  and  half  in  money,  and  the  second  contemplated  a  division  of  the 
partnership  property.  It  was  a  part  of  this  last  proposition  that  the  furniture 
should  be  appraised  by  disinterested  appraisers,  and  that  complainant  should 
take  it  and  pay  for  the  interest  of  the  estate  therein  the  sum  of  $2,500  al>ove 
the  appraisal.  Mr.  Duffield  on  behalf  of  defendant  replied,  rejecting  these 
propositions  and  making  others  on  her  part.  To  the  communication  making 
them  was  added  the  following:  "Provided  that  nothing  in  these  propositions 
is  to  be  construed  as  in  any  way  a  waiver  of  the  right  to  put  a  stop  at  any 
time  to  the  continued  use  of  the  firm  property  by  Mr.  Chittenden  for  hi 
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private  advantage,  or  her  right  to  compel  him  to  account  for  one-hutf  of  the 
profits  ariHing  from  such  past  or  future  use,  or,  in  lieu  thereof,  interest  on  the 
vahie  thereof,  as  she  may  elect."  **  I  am  further  instructed  to  inform  you  that 
Mrs.  Witbeck  is  advised  that  there  has  sufficient  time  elapsed  for  Mr.  Chitten- 
den to  have  closed  the  partnership  affairs,  and  have  consummated  a  settle- 
ment thereof,  as  was  and  is  his  duty  as  surviving  partner,  and  that  unless  the 
p;une  is  done  without  further  delay  she  will,  however  reluctantly,  be  com- 
pelled to  file  a  bill  in  chancery  to  compel  such  settlement.** 

The  result  of  these  various  propositions  was  that  a  portion  of  the  assets  of 
the  partnership  was  passed  over  to  the  defendant,  and  the  following  receipt 
given  by  her: 

"  Received  of  WiHiam  J.  Chittenden,  as  surviving  partner  of  the  late  lirm 
of  Witbeck  &  Chittenden,  the  following-describeil  property,  as  a  part  of  the 
assets  of  said  firm,  coming  to  the  undersigned  as  executrix  of  the  last  will  and 
testament  of  her  husband,  Charles  S.  Witbeck,  who  was  one  of  said  firm. 

'  This  receipt  is  given  simply  as  s^n  acknowledgment  of  having  received  the 
property  herein  described,  and  not  as  a  receipt  in  full,  leaving  the  remainder 
of  the  assets  of  said  firm  to  be  adjusted  hereafter,  as  the  rights  of  said  parties 
may  api>ear,  and  the  acceptance  of  said  articles  to  in  nowise  alter  or  change 
the  lej^al  or  etiuitable  relations  of  the  parties  as  to  the  settlement  of  the  re- 
maining affairs  and  assets  of  the  partnership. 

*'Teii  (10)  Detroit  opera-house  bJonds  of  ;|l,000eaeh ;  eighty-four  (84)  shares 
Detroit  Gas  Company  stock;  one  (1)  share  Detroit  base-ball  stock;  certificate 
cif  dejwsit  WayneCounty  Savings  Bank,  J$9,120.:39;  AVilliam  J.Chittenden's 
r.heok  for  6251,44,  being  my  one-half  of  net  income  of  real  estate,  as  per  Mr. 
0>ittenden's  account  accompanying  said  check;  also  secretary's  certificate  for 
transfer  to  me  of  four  (4)  shares,  stock  of  Board  of  Trade  Joint-stock  Building 
rompany. 
''April  29, 1882.  Haiiriet  E.  Witbeck,  Executrix. 

^'(Duplicate.)" 

This  seems  to  have  been  practically  a  settlement  of  their  controversies 
except  in  so  far  as  they  concerned  the  hotel  furniture  and  the  claims  to  an 
interest  in  the  lease,  and  to  damages  because  of  injury  to  the  business  by  the 
luakiiig  of  changes  in  the  houH^e.  Agi^eement  upon  those  claims  proving 
in  practicable,  the  complainant  filed  this  bill  for  a  final  settlement  of  the 
partnership  affairs.  The  bill  recites  briefly  the  controversies  and  claims  of  the 
parties,  and  prays  '*  that  your  orator  may  be  allowed  to  purchase  said  furni- 
ture at  an  appraised  price,  or  if  not  that  it  be  divided  one-half  to  your  orator 
ixmi  one-half  to  defendant,  or  that  if  a  sale  is  had  it  be  made  under  the  direc- 
tion of  the  court,  and  that  both  parties  be  allowed  to  bid  at  such  sale,  and 
that  such  sale  be  made  at  such  times  and  in  such  quantities  as  will  produce 
the  best  price  without  unnecessary  injury  to  your  orator;  and  that  the  claims 
of  said  defendants  against  your  orator  and  all  the  remaining  business  of  said 
partnership  be  closed  up;  and  for  such  other  and  further  relief  or  both  as  may 
be  agreeable  to  equity  and  good  conscience." 

The  defendant  answered,  and  the  case  went  to  a  hearing  on  pleadings  and 
proofs.  The  decree  ordered  a  reference  to  E.  C.  Hinsdale  as  special  master  to 
take  and  state  an  account  of  the  partnership  dealings:  ^*And  it  appearing  to 
the  court  from  the  pleadings  and  proofs  in  this  cause  that  the  complainant 
hiui  retained  a  large  portion  of  the  assets  of  the  firm  of  Witbeck  &  Chi t ten- 
fUni,  wherein  the  said  complainant  and  the  defendant's  testator  were  sole 
l^irtners,  and  has  used  them  in  the  continuance  and  carrying  on  the  hotel 
business  of  the  Russell  House  without  the  consent,  permission,  or  authority 
of  sjiid  defendants  and  for  his  own  private  gain,  and  has  made  large  profits 
therefrom,  it  is  ordered  that  he  account  for  the  same.  It  is  further  ordered 
that  said  master  take  evidence  of  the  value  of  the  services  of  said  Chittenden 
v.!.*; — 84  (no.  ix) 
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in  managing  said  hotel  business,  and  from  such  tvidence  determine  the  uauie. 
Also  that  he  take  evidence  as  to  the  value  of  the  respective  properties  of  suitl 
defendant  and  complainant  which  have  been  used  in  said  hotel  business,  and 
from  such  evidence  determine  such  values.  Also  that  he  take  evidence  as  to 
the  net  profits  of  said  hotel  business  from  said  January  31,  1882,  and  that 
after  deducting  the  value  of  complainant's  services  therefrom,  he  divide  the 
remainder  between  complainant  and  defend^uit  in  proportion  to  the  value  oi 
their  respective  interests  in  the  property  used  in  said  business." 

The  decree  denied  defendant's  claim  to  any  interest  in  the  good- will  of  the 
business  of  Witbeck  &  Chittenden;  to  the  agreement  for  a  new  lease  of  the 
hotel,  and  her  alternative  claim  to  damages  for  injury  to  the  business  pendini^ 
the  repairs  and  rebuilding.  It  appointed  John  H.  Kaple  receiver  of  the  part- 
nership assets,  with  power  to  sell  at  public  or  private  sale  in  his  discretion  on 
four  days'  notice  to  the  parties.  Kaple  accepted  this  appointment  and  cauaed 
an  inventory  and  appraisement  to  be  made  of  the  hotel  furniture  without  re- 
moving it  from  the  building. 

Both  parties  appealed  from  the  decree. 

The  claims  of  the  respective  parties,  in  so  far  as  they  concern  their  substan- 
tial rights,  have  been  referred  to  in  the  course  of  the  preceding  statement  of 
the  case,  but  they  will  now  demand  more  specific  mention.  Of  these  the 
claim  of  defendant  that  the  complainant  was  derelict  in  duty  in  not  pro- 
ceeding with  promptitude  to  a  settlement  of  the  partnership  affidrs  is  haixllj 
made  with  such  particularity  of  statement  and  specification  as  to  give  us  a 
very  clear  impression  of  the  precise  act  or  acts,  the  neglect  of  which  is  sup- 
posed to  constitute  the  breach  of  duty  complained  of.  That  complainant  h^ 
a  right  as  surviving  partner  to  settle  up  the  partnership  affairs  is  asserted. 
and  this  seems  to  be  disputed  by  no  one.  Tliis,  in  the  case  of  many  partner- 
ships,  would  involve  numerous  collections  and  the  settlement  of  complicated 
dealings  with  third  persons;  but  in  this  case  there  seems  to  have  been  almost 
nothing  of  that  sort  to  be  done,  for  the  partnership  owed  little,  and  had  but 
little  due  to  it^  and  this  record  does  not  indicate  that,  with  the  exception  of 
the  controversy  respecting  the  Bussell  House  lease,  any  dealings  with  third 
persons  were  the  subject  of  dispute  or  the  source  of  difficulty,  or  that  the  par- 
ties to  this  suit  had  any  such  dealings  in  view  when  negotiating  respecting  a 
settlement  of  the  partnership  affairs. 

The  settlement,  then,  of  the  partnership  affairs  was  limited  almost  exclu- 
sively to  an  adjustment  of  matters  between  the  surviving  partner  and  the 
estate  of  the  others ;  and  we  must  find  the  culpable  delay  of  complainant  here 
if  anywhere.  From  the  recital  of  facts  above  made  it  will  appear  that  n>u- 
tual  efforts  were  made  by  the  parties  to  bring  about  a  complete  adjustment, 
and  while  these  were  progressing  without  result,  we  cannot  say  that  one  party 
was  in  fault  rather  than  the  other  for  the  failure  in  the  negotiations,  unless, 
on  looking  into  the  propositions  and  counter-propositions,  we  find  good  faith 
clearly  m.inifest  on  the  one  side  and  a  want  of  it  on  the  other.  We  have 
looked  through  this  record  with  care  for  the  discovery  of  any  such  evidence, 
and  are  constrained  to  say  that  we  do  not  find  it.  The  parties  have  dilfere<i 
very  radically,  in  some  particulars,  respecting  their  rights;  and  in  some 
of  their  negotiations  they  have  become  very  warm  over  their  respective  con- 
tentions. We  do  not  doubt  that  each  has  believed  that  an  attempt  at  over- 
reaching was  being  made  by  the  other ;  but  the  evidence  does  not  at  all  im- 
press us  that  in  this  respect  either  party  was  justified  in  the  belief.  The  ease 
was  such  that  some  loss  was  to  be  inevitable,  and  each  party  had  very  cleH,r 
and  positive  views  as  to  where  this  loss  ought  to  fall,  and  shaped  the  respect- 
ive offers  for  a  settlement  accordingly.  If  the  delay  under  such  circum- 
stances was  faulty,  it  was  not  the  fault  of  one  party  any  more  than  of  th* 
other. 
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Bnt  it  seems  to  have  been  assumed  on  the  part  of  defendant  that  ex)mplain- 
^'int,  as  surviving  partner,  under  his  authority  to  settle  the  affairs  of  the  part- 
iiei-ship,  might  divide  and  ought  to  have  divided  the  assets;  and  complaint 
was  made  that  he  did  not  proceed  to  do  so  irrespective  of  defendant's  assent  to 
I  tie  division,  and  while,  in  fact,  she  was  expressly  withholding  her  assent.  Vif^e 
are  aware  of  no  rule  of  law  or  of  equity  that  could  have  required  of  complain- 
ant such  a  division.  Fair  dealing  undoubtedly  demanded  of  him  that  he  should 
not  exclude  defendant  from  participation  in  the  partnership  assets,  so  far  as 
she  had  occasion  to  make  use  of  them ;  but  he  had  no  authority  to  set  off  any 
<ietinite  portion  of  them  to  her  and  retain  any  other  definite  portion  to  him- 
self, except  by  some  act  to  which  she  became  a  party  consenting.  The  divis- 
ion of  property  which  was  at  length  actually  made  was  pr^isely  such  a  di- 
vision as  ought  to  have  been  made;  namely,  a  division  by  mutual  consent. 
And  though  shortly  after  Mr.  Wltbeck's  death  there  was  complaint  that  defend- 
ant had  not  supplied  the  widow  with  money  as  he  should  have  done,  we  find  the 
neglect  to  have  been  neither  very  serious  nor  long-continued,  and  we  are  not 
satisfied  of  any  want  of  good  faith.  We  therefore  come  to  an  examination 
of  tlie  legal  propositions  advanced  for  the  parties  respectively,  unembarrassed 
by  any  such  considerations  as  intentional  wrong  on  the  part  of  either  party 
might  bring  into  the  case. 

The  position  of  the  complainant  in  this  controversy  is  perhaps  sufficiently 
indicated  in  the  recital  of  facts.  With  this  is  to  be  contrasted  the  claims  of 
the  defendant;  and  as  these  are  very  clearly  and  concisely  stated  in  the  brief 
of  one  of  the  counsel,  we  copy,  from  that.  The  claims  are — (I)  That  the  estate 
has  an  interest  in  the  arrangement  or  lease  under  which  Chittenden  has  con- 
tinued to  occupy  the  premises  from  the  death  of  Witbeck ;  that  that  arrange- 
ment was  made  with  the  firm  and  for  the  firm ;  and  that  the  estate  is  entitled 
to  its  benefit.  (2)  That  it  has  an  interest  in  the  good- will  of  that  business 
i-onnected  with  the  use  of  the  premises  and  of  the  furniture.  (3)  That  it  is 
entitled  to  a  share  in  the  profits  that  Chittenden  has  been  making  in  the  use  of 
the  Russ^l  House,  and  the  good- will  and  the  furniture  in  question.  (4)  That 
at  all  events  the  estate  is  entitled  to  compensation  for  the  damages  suffered 
in  the  loss  of  profits  and  the  expense  during  such  improvements,  the  com- 
plainant having  realized  all  the  benefits  of  such  improvements. 

Those  claims  will  be  considered  in  their  order. 

1.  It  is  perfectly  true  that  the  arrangement  for  a  new  lease  of  the  Russell 
House  was  made  by  Mr.  Pond  and  Mr.  Clark  with  the  firm  and  for  the  benefit 
of  the  finii ;  but  when  it  is  said  as  a  4leduction  from  these  facts  that  the  estate 
»s  entitled  to  its  benefit,  it  becomes  necessary  to  inquire  how  and  by  what 
rules  of  law  this  follows,  and  to  get  over,  if  we  can,  certain  difliculties  that 
are  very  palpable  and  that  obtrude  themselves  upon  our  notice  on  the  most 
cursory  examination.  The  estate  is  no  part  of  the  firm,  and  never  was ;  and 
unless  it  appears  that  the  "  arrangement  (»r  lease  "  constituted  an  asset  of  the 
firm  at  the  time  it  ceased  to  exist,  it  would  seem  that  this  claim  must  fall  to 
the  ground. 

AVTiat  is  the  arrangement  or  lease?  If  it  has  any  existence  as  a  property  it 
must  be  an  interest  in  land,  not  resting  in  the  mere  will  or  caprice  of  any- 
body, but  constituting  a  right  and  capable  of  being  the  subject  of  legal  recog- 
nition and  legal  defense.  But  we  look  in  vain  in  this  record  for  evidence  of 
such  a  property  now  existing  either  in  the  complainant  or  in  any  person  or 
persons  representing  the  firm  or  either  member  of  it.  What  we  find  evidence 
of  is  an  an-angement  for  a  leasing  of  the  firm  which  was  suspended  by  reason 
of  the  Illness  of  Mr.  Witbeck,  and  which  has  never  been  carried  into  effect  to 
this  day.  A  writing  was  drawn  but  never  signed,  and  one  very  remarkable 
fact  is  that  while  this  writing  remains  in  existence  and  is  referred  to,  and 
claims  made  in  respect  to  it,  not  one  of  the  several  parties  admits  that  assent 
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was  evergiveu  to  its  terms  by  all  the  parties  who,  if  it  were  signed,  would  be 
bound  by  its  provisions. 

On  the  part  of  the  Clark  estate  one  of  the  trustees  and  one  of  the  heirs  at>- 
sente<l,  and  it  is  not  doubted  that  the  others  would  have  assented  if  spoken 
with,  but  they  liave  never  done  so  expressly,  and  their  legal  right  to  rel'ui>e 
seems  to  be  unquestionable.  Complainant  has  never  assented  to  tlie  full  term 
proposed  by  it,  but  on  the  other  hand  he  exprofisly  reserved  the  right  to  takt* 
a  shorter  term  when  he  found  he  was  likely  to  lose  the  support  and  ass ist^uice 
of  his  old  partner  in  the  business.  And  it  is  strenuously  insisted  on  behalf  ol 
defendant  that  Mr.  Witbeck  never  knew  of  and  therefore  never  assented  tu  Uh* 
tenth  clause  of  the  drafted  lease,  which  in  the  event  of  the  decease  of  one  ul 
the  partners  was  to  exclude  his  estate  from  further  interest.  If  this  lasc  cuu- 
tention  Ls  well  founded,  it  seems  very  certain  that  the  minds  of  the  parties 
never  met  upon  the  terms  of  any  lease  whatever;  for  neither  complainant  nor 
the  representatives  of  the  Clark  estate  ever  agreed  upon  a  lease  that  should 
not  contain  the  contested  tentli  clause,  and  they  also  expressly  \eft  tlie  dura- 
tion of  the  lease  for  future  arrangement,  in  view  of  a  contingency  that  thej 
did  not  discuss  with  Mr.  Witbeck.  If  this  is  disputed,  and  it  be  claimed  on 
the  part  of  the  defendant  that  the  drafted  lease,  with  the  exception  of  tlietentii 
clause,  expresses  tlie  real  agreement  of  the  parties,  and  that  complainant,  rep^ 
resenting  the  firm,  has  been  holding  possession  pursuant  to  it,  under  circuiu^ 
8tanr',es  entitling  the  firm  to  a  specific  performance  against  the  Clark  estut(\ 
the  difficulties  in  supporting  any  such  claim  on  the  proofs  would  be  found  lo 
be  multiform  and  insuperable.  For  (1)  there  is  no  evidence  that  the  partitas 
or  any  of  them  ever  agreed  upon  the  proposed  lease  with  the  tenth  clauHi- 
omitted;  (2)  there  is  nu  evidence  that  possession  has  been  held  under  IIk* 
proposed  lease  with  or  without  that  clause,  and  on  the  contrary  the  evidencit 
is  conclusive  that  the  occupation  is  under  an  oral  arrangement  between  Mi. 
Pond  and  complainant  to  which  Mr  Witbeck  never  was  a  party,  and  the  es- 
tate never  was  to  be  a  party ;  (.*{)  neither  Mr.  Witbeck  nor  any  one  on  behalf  of 
his  estate  ever  assumed  any  responsibilities  as  lessee  under  the  proposed  new 
lease,  nor  does  any  one  come  forward  now  and  offer  to  assume  any  such  re- 
sponsibility. On  the  contrary  the  claim  is  that  the  estate  has  *^an  interest" 
in  the  lease  which  complainant  must  recognize,  though  neither  the  deceiisHi 
uor  any  one  concerned  in  his  estate  was  ever  either  lessor  or  lessee  or  assignee, 
or  proposes  now  to  place  himself  in  any  one  of  these  positions.  How  can  sucli 
an  interest  exist?   Who  can  describe  or  defme  or  name  it? 

That  tiie  oral  arrangement  was  made  I^etween  Mr.  Pond  and  complainant, 
and  that  the  latter  now  has  possession  and  is  enjoying  the  advantages  ujul 
rights  of  a  le.ssee  in  the  confident  expectation  of  having  a  written  lease  and  a  le- 
gal estate  when  the  present  litigation  is  ended,  is  no  doubt  due  to  the  fact  that 
the  partnership  had  previously  been  lessee,  and  was  expected  to  continue  to  br? 
lessee  when  the  improvements  were  made.  There  is  some  plausibility,  there- 
fore, in  the  argument  that  complainant  has  taken  advantage  of  the  previou> 
relation  of  the  Hrni  to  the  premises  to  procure  a  lease  for  his  own  exclusive  bene- 
fit ;  and  the  application  of  such  cases  as  Featfiersborough  v.  Fenwick,  17  Ve6.29b. 
and  Mitchell  v.  Reed,  61 X.  Y.  123,  (S.  0. 84  X.  Y.  556,)  is  insisted  upon  with  con- 
siderable force.  If  these  and  similar  cases  are  applicable  to  the  facts  now  under 
investigation,  we  should  not  hesitate  to  apply  them ;  for  the  general  principle 
they  declare  is  not  only  one  of  law.but  of  common  honesty.  But  the  pivotal  faei 
on  which  all  such  cases  turn  is  that  there  has  been  underhand  and  secret  deal- 
ing by  one  of  the  partners  in  fraud  of  the  other,  whereby  he  has  obtained  » 
special  advantage  to  himself  during  the  continuance  of  the  partnership  whicL 
fair  dealing  required  that  he  should  have  taken  for  the  benefit  of  the  linn; 
and  equity  takes  notice  of  the  fraud  and  declares  him  trustee  for  the  firm. 
Anderson  v.  Lemon,  8  N.  Y.  236. 
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This  pivotal  fact  is  entirely  wanting  hei*e.  There  is  no  evidence  _whafcever 
that  complainant,  while  Witbeck  was  alive  and  capable  of  being  consulted, 
-ever  failed  to  disclose  the  negotiations  to  him,  or  ever  contemplated  depriv- 
ing him  of  joint  participation  in  the  lease  if  the  partnership  could  be  or 
should  be  continued.  The  opposite  of  all  this  is  fully  shown ;  the  negotiations 
were  open  and  frank,  and  we  have  every  reason  for  believing  that  complain- 
ant not  only  contemplated  but  desired  the  continuance  of  the  partnership  and 
the  renewal  of  the  lease  for  its  benefit.  But  complainant  anticipated  the  pos- 
sibility of  the  partnerahip  unfortunately  coming  to  an  end  by  the  death  or  per- 
manent disability  of  Mr.  Witbeck ;  and  all  his  negotiations  which  were  not  dis- 
closed, if  any  such  there  were,  had  regard  to  this  contingency.  But  was. there 
any  wrong  in  this  ?  If  the  parties  had  contemplated  a  dissolution  by  the  volun- 
tary withdrawal  of  Mr.  Witbeck  from  the  firm,  it  is  plain  that  there  could  have 
been  no  wrong  in  such  a  separate  arrangement  by  complainant  as  took  place 
here;  and  how  it  can  be  or  why  it  should  be  different  when  the  contemplated 
event  tliat  was  to  cause  dissolution  was  death,  is  certainly  not  very  manifest. 
What  the  separate  negotiation  contemplated  was,  not  that  the  partnership 
should  be  deprived  of  the  advantages  of  a  new  lease,  but  that  complainant 
should  have  a  new  lease  in  the  event  that  the  partnership,  without  the  fault  of 
either  party,  should  come  to  an  end,  and  for  that  reason  no  longer  be  able  to 
take  it. 

It  is  necessary  to  bear  in  mind  in  this  case  that  no  new  lease  was  actually 
made  by  complainant  during  the  existence  of  the  partnership,  and  that  all  ne- 
^tiations  during  that  period  contemplated  Witbeck  being  made  joint  lessee 
if  he  recovered,  and  partnership  continued.  The  estate  of  Witbeck  was  al- 
lowerl  without  objection  an  interest  in  the  business  up  to  the  time  of  his 
•death,  though  for  six  months  he  had  been  incapacitated  from  rendering  as- 
sistance as  a  partner.  The  controversy  concerning  the  lease  relates  altogether 
to  the  subsequent  period,  and  is  in  substance  this :  that  complainant,  by  reason 
-of  the  antecedent  relation  and  negotations,  was  under  equitable  obligation  to 
take  a  new  lease  for  the  joint  benefit  of  the  estate  and  himself.  If  this  we're 
no,  it  would  place  a  surviving  partner  under  such  circumstances  in  a  position 
and  subject  him  to  liabilities  which  could  never  have  been  contemplated  when 
the  partnership  was  formed.  Partnerships  are  entered  into  for  the  mutual 
-advantage  of  all  the  members,  and  it  is  understood  that  all  are  to  have  the 
benefit  of  the  advice,  assistance,  and  responsibility  of  their  associates,  and  while 
sharing  the  profits  are  to  share  alsp  the  losses  if  any  unfortunately  shall  occur. 
It  is  not  understood  or  expected  that  a  single  contract  will  be  made,  the  responsi- 
bility of  which  will  rest  upon  one  or  more  of  the  partners  to  the  exemption 
of  the  others,  or  that  one  shall  put  his  property  and  responsibility  at  stake 
upon  the  result  of  the  business,  and  that  the  others  shall  share  in  the  profits 
while  escaping  responsibility  for  the  losses.  But  this  is  what  in  effect  is  de- 
manded of  this  complainant.  It  is  insisted  that  he  shall  take  a  lease  in  which 
he  will  be  sole  lessee  and  solely  responsible  for  all  the  contingencies  of  depre^ 
elation  and  loss,  and  that  at  the  same  time  he  shall  account  to  another,  who 
incurs  no  risk  and  no  responsibility,  for  some  shar^  in  the  anticipated  but  al- 
together contingent  profits. 

If  the  demand  were  that  under  the  circumstances  he  should  admit  someone 
representing  the  estate  of  the  deceased  partner  to  unite  witli  him  in  the  lease 
^ind  join  as  a  partner  in  the  continuance  of  the  business,  it  would  seem  more 
reasonable;  but  even  then,  for  very  obvious  reasons,  no  rule  of  law  could 
require  assent  to  it.  Partnersliips  are  founded  in  and  must  repose  upon  mut- 
ual confidence  and  trust:  the  members  are  general  agents  for  each  other  in 
•the  business,  and  a  single  act  of  dishonesty  or  even  of  imprudence  on  the 
pairtof  one  member  may  bankrupt  them  all.  The  law  will  therefore  never 
force  a  partner  upon  an  unwilling  person;  and  where  the  association  is  ter- 
minated by  the  death  of  one,  his  representative  cannot  demand  of  right  ail- 
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mission  to  the  business  as  a  partner,  for  the  very  conclusive  reason  that  the 
unlimited  trust  and  confidence  which  the  relation  demands  may  not  exist  in 
res]^ct  to  him.  If,  therefore,  in  this  case,  defendant  had  offered  to  assume  tht; 
position  of  her  deceased  husband  in  the  proposed  new  lease  and  become  a  part- 
ner in  the  continuance  of  the  business,  complainant  would  have  been  under 
no  obligation,  honorary  or  otherwise,  to  accept  the  offer,  and  might  have 
declined  without  being  justly  subject  to  censure.  But  no  such  offer  has  ever 
been  made  by  defendant,  and  we  have  no  reason  to  suppose  she  desires  it. 
In  fact,  looking  to  her  Interest  exclusively,  the  contested  tenth  clause  of  the 
drafted  lease,  which  wiis  to  make  death  terminate  the  intei*est  of  a  partner  in 
the  lease,  and  relieve  his  estate  of  all  responsibility  in  respect  thereto,  seems 
to  be  a  reasonable  and  prudent  provision.  Without  some  such  clause  the 
estate  would  be  bound  for  the  whole  term  for  the  acts  of  a  party  over  whom 
its  representatives  could  have  no  control,  and  in  respect  to  a  contract  that 
might  be  rendered  not  only  unprofitable  but  highly  onerous  by  accidental  cir- 
cumstances, or  by  such  diversions  of  business  as  no  one  could  prevent  or  con- 
trol. But,  without  enlarging  further  on  this  branch  of  the  case,  we  give  full 
assent  to  the  conclusion  of  the  superior  court  that  defendant  has  no  interest 
in  the  present  occupancy  of  the  Russell  House,  or  in  the  proposed  new  lease. 

2.  The  second  claim  is  that  defendant  has  an  interest  in  the  good-will  of 
the  business  connected  with  the  use  of  the  Russell  House  and  the  furniture. 
By  good-will  we  suppose  must  be  intended  the  favor  which  the  management 
of  the  Russell  House  has  won  from  the  public,  and  the  probability  that  the 
old  customers  will  continue  to  give  it  their  patronage  for  the  future.  Cre^st- 
well  V.  Lye,  17  Ves.  335;  Snoioden  v.  Naahy  Hopk.  Ch.  347;  Wedderbume  v. 
Wedderburne,  2:1  Beav.  104.  This  is,  no  doubt,  of  great  value  to  the  house, 
and  must  give  it  great  advantages  over  any  new  establishment  that  might  1^ 
set  up  as  a  competitor,,  But  when  the  lease  of  Witbeck  &  Chittenden  ex- 
pired this  good-will  did  not  belong  to  them,  but  to  their  lessors,  it  attached 
itself,  not  to  the  partnership,  but  to  the  property;  and  the  lessors  were  en- 
tirely at  liberty  to  take  it  into  account  as  a  part  of  the  value  of  their  prop- 
erty when  fixing  upon  the  rent  to  be  demanded  by  them  for  the  future. 
When  a  lease  should  be  actually  granted,  the  good- will  for  the  term  would 
belong  to  the  lessees;  but  until  they  had  obtained  a  lease,  or  established  their 
right  to  one,  any  controversy  in  respect  to  good- will,  as  between  themselves, 
would  be  a  controversy  in  respect  to  something  which  belonged  altogether 
to  othera.  The  claim  of  defendant,  then,  to  an  interest  in  the  good-will  is 
inseparable  from  the  claim  to  an  interest  in  the  lease,  and  when  the  one  falls 
the  other  goes  with  it.  In  this  particular,  also,  the  conclusion  of  the  superioi 
court  was  correct. 

3.  The  third  claim  is  that  defendant,  as  the  representative  of  the  Witbeck 
estate,  is  entitled  to  a  share  in  the  profits  that  complainant  has  been  making 
in  the  use  of  the  Russell  House,  and  the  good-will  and  the  f  urnitura  This 
claim  was  sustained  by  the  decree  at  the  same  time  that  the  right  to  partici- 
pate in  the  use  and  the  good-will  was  rejected.  The  right,  then,  to  share  in 
the  profits  was  left  to  rest  solely  on  the  interest  of  the  estate  in  the  furniture. 
Surely  this  is  too  naiTOw  a  basis  to  support  the  right.  If  the  furniture  were 
of  greater  impori^ance  to  the  business  than  anything  else,  and  complainant 
bad  wrongfully  made  use  of  defendant's  share  of  it  and  reaped  profits  there- 
from, he  might  justly  be  called  upon  to  share  the  profits  with  defendant.  But 
in  this  case  the  house  was  of  more  importance  to  the  business  than  the  fur- 
niture; and  "SO  also,  probably,  were  the  services  of  the  complainant.  The 
furniture  might  at  any  time  have  been  removed  and  its  place  supplied  with- 
out serious  interruption  to  the  business.  But  the  right  of  defendant  to  de- 
mand a  share  in  the  profits  because  of  this  use  of  the  furniture,  is  withont 
substantial  equity  unless  the  use  has  been  wrongful ;  and  it  is  necessary  to 
see  whether  that  is  the  case.    In  doing  this  we  must  look  at  the  position  of 
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the  ]>artieB  when  the  use  began,  and  we  are  entitled  also  to  know  what  they 
cespectively  have  said  and  done  and  what  claims  they  have  advanced  in  re- 
spect to  it. 

We  find*  then,  that  on  February  1, 1882,  when  the  estate  ceased  to  have  any 
intereBt  in  the  business,  the  furniture  was  in  use  in  the  house,  and  negotia- 
tions were  gofng  on  between  the  parties,  looking  to  an  adjustment  of  the  con- 
troversies which  unhappily  had  arisen.  In  strictness  complainant  had  no 
right  to  make  use' of  the  furniture  for  a  single  day  in  his  piivate  business, 
.and  it  was  perhaps  his  duty  to  remove  it  from  the  house  immediately  and  to 
proeeed  to  inventory  and  divide  or  sell  it  But  did  defendant  desire  jthis  to 
be  done?  There  is  abundance  of  evidence  in  this  record  that  she  did  not.  On 
her  behalf  protests  were  interposed  to  the  continued  use  of  it  in  complainant's 
exclusive  interest,  but  this  was  apart  of  the  general  purpose  to  insist  upon  par- 
ticipation in  the  profits  of  the  business.  It  is  manifest  that  complainant  could 
not  cease  to  use  the  furniture  without  removing  it  unless  at  the  same  time  he 
ceased  to  carry  on  the  hotel ;  and  a  demand  that  he  should  do  so  and  still  leave  the 
furniture  where  it  was,  was  equivalent  to  a  demand  that  he  should  suspend 
business.  But  this  was  the  demand  that  was  made ;  and  inasmuch  lis  another 
case  is  to  be  decided  with  this,  in  the  records  of  which  tlie  fact  appears,  we 
may  properly  notice  here  that  when  after  the  decree  was  entered  tlie  com- 
plainant notified  the  defendant  that  he  should  remove  the  furniture  from  the 
hotel,  he  was  immediately  restrained  by  injunction  from  doing  so.  It  is  quite 
correct,  therefore,  to  say  that  if  complainant  had  yielded  to  the  demands 
made  upon  him — that  lie  should  cease  to  use  tlie  furniture  but  not  remove  it 
— ^the  house  must  have  been  closed.  His  use  of  it  under  such  circumstances 
bears  upon  its  face  no  evidence  of  such  intentional  wrong  as  can  justify  his 
being  charged  in  equity  as  for  profits  wrongfully  earned.  His  position  was 
peculiar  and  highly  embarrassing,  and  while  he  was  endeavoring  to  save  his 
business,  if  he  was  disposed  at  the  same  time  to  give  to  his  late  partner's  es- 
tate its  just  interest  in  the  assets,  he  should  not  be  charged  with  penalties  or 
damages  because  under  the  circumstances  he  could  not  immediately  comply 
with  all  the  technical  requirements  of  the  law ;  much  less  because  he  did  not 
comply  with  demands  when  compliance  would  destroy  his  interests  and  bene- 
fit no  one. 

What  complainant  should  account  for  is  the  deterioration  or  destruction  of 
the  furniture  while  it  has  been  used  by  him,  and  for  interest  on  the  amount. 
Nothing  further  could  be  required.  With  the  legal  questions  settled  it  would 
seem  that  the  parties  ought  to  be  able  to  adjust  all  controversies  concerning 
the  f ui-niture  by  voluntary  arrangement;  and  20  days  will  be  allowed  for 
the  endeavor.  If  this  fails,  the  receiver  may  proceed  to  sell,  in  the  mass  or 
in  parcels,  as  his  judgment  shall  dictate,  with  liberty  to  both  parties  to  com- 
pete as  purchasers. 

4.  The  fourth  claim  of  defendant  is  that  the  estate  is  entitled  to  compen- 
sation in  the  nature  of  damages  because  of  the  loss  of  profits  and  the  in- 
creased expense  consequent  upon  the  improvements  in  the  building;  the  cir- 
cumstances being  such  that  the  complainant  will  take  the  benefit  of  the 
improvements.  This  claim  is  obviously  to  be  discussed  on  an  assumption 
that  the  oral  understanding  between  Mr.  Fond  and  the  complainant  is  to  be 
carried  into  effect;  for  otherwise  it  could  have  no  basis  whatever.  We  shall 
therefore  make  that  assumption  for  the  purpose  of  determining  whether  the 
claim  can  then  have  any  foundation.  It  is  to  be  observed  at  the  outset  that 
lie  charge  of  wrong-doing  in  respect  to  the  improvements  is  made  against  the 
complainant;  but  it  is  abundantly  shown,  and  not  disputed,  that  whatever 
was  done  was  with  Mr.  Witbeck's  full  concurrence.  The  truth,  apparently, 
is  this:  That  the  time  had  arrived  when  the  good  of  the  hotel  as  a  piece  of 
property  and  a  place  of  business  required  that  the  building  should  be  en- 
larged and  improved.    All  parties  agreed  in  this;  but  the  improvements  could 
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not  be  made  without  subjecting  the  lessees  to  temporary  tnotmvenience.  aod 
to  iiouie  diminution  of  profits.  But  the  lessees  contemplated  a  renewal  •f 
their  lease:  and  the  lessors  stood  ready  to  agree  that  they  should  have  it  if 
they  would  permit  the  improvements  to  be  made.  In  view  of  all  the  circum- 
stances, and  on  a  consideration  of  their  own  probable  interest,  the  lessees  gave 
their  consents 

In  giving  this  consent,  no  doubt  each  of  the  lessees  expeeted--or  at  least  hoped 
— that  he  would  live  to  become  a  party  to  the  anticipated  new  lease,  and  that 
the  partnership  would  continue  its  business  in  the  same  place  for  another  con- 
siderable period.  Eacli  submitted  to  the  consequent  loss  in  that  hope,  and  sacri- 
ticed  to  future  expectations  an  immeiliate  advantiige.  Death,  as  to  one  of  the 
parties,  has  disappointed  the  expectations  after  the  price  for  the  expected  beue- 
Ats  has  been  paid.  And  it  remains  to  be  seen  whether  the  other  can  justly  be 
called  upon  to  make  good  the  loss  to  the  estate  of  his  late  associate. 

It  is  to  be  observed,  in  the  first  place,  that  the  losses  are  not  all  on  oue 
side.  Complainant  has  lost  his  associate  in  business,  and  all  the  benefit  of 
his  advice,  assistance,  estate,  and  credit  in  the  business.  We  luive  .no  right 
to  assume  that  this  is  an  important  loss;  the  negotiations  of  complainant 
with  Mr.  Pond  show  very  clearly  that  he  considered  it  a  great  embarassmeuL 
in  respect  to  his  future  business,  and  hesitated  to  take  alone  the  ten-yeaw' 
term  the  partnership  had  asked  for.  But,  passing  this  consideration,  it  Ls  to 
l>e  observed  further  that  the  claim  now  under  discussion  is  based  upon  a  sup- 
posed moral  obligation  on  the  part  of  complainant  to  account  for  an  additiou.il 
benefit  which  he  obtains  from  the  estate  consequent  on  the  death  of  his  part- 
iier.  J^ut  that  he  will  receive  any  such  increased  benetit  is  altogether  a  mat- 
ter of  assumption.  And  the  same  error  is  made  in  respect  to  this  part  of  the 
case  which  has  been  pointed  out  in  considering  the  claim  to  compensatiou 
for  the  good-will. 

It  is  no  doubt  true  that  the  occupation  of  the  Russell  Uouse  is  worth  more 
to  the  lessee  than  it  was  before  the  improvements  were  made.  But  it  is  also 
true  tliat  the  lessee  pays  more  for  the  use  because  of  the  improvements:  auJ 
we  cannot  assume  that  he  pays  any  less  than  the  market  value.  The  owners 
named  for  themselves  the  rent  that  they  would  exact;  and  as  rents  are  deter- 
mined by  selfish  interests  and  not  by  favor,  we  are  to  suppose  that  ihey 
exacted  what  the  use  was  worth.  If  tliey  did  so,  what  complainant  would 
get  by  the  new  lease  would  be,  not  something  having  a  present  market  value, 
but  a  place  for  business,  for  which  he  would  pay  market  value,  but  which  he 
would  perhaps  make  highly  valuable  to  himself  by  his  skill,  prudence,  applica- 
tion, courtesy,  and  foresight  in  the  future.  But  these  advantages  he  might 
supiK)se  would  be  diminished  rather  than  increased  by  the  fact  that  he  must 
manage  the  property  and  business  without  the  aid  of  the  partner  whose  fitness 
for  it  he  had  had  such  long  and  favorable  opportunity  of  observing.  No  mis- 
take could  be  greater  than  to  infer  that  because  a  proposed  lease  would  have 
a  prospective  value  for  two  persons  who  contemplated  making  use  of  it  for 
their  business,  it  would  therefore  have  twice  the  value,  or  even  any  additional 
value,  for  one  of  them.  And  certainly  to  charge  one  who  is  about  to  take  a 
lejise,  and  who  presumptively  is  to  pay  to  his  landlord  for  it  all  it  is  worth, 
with  the  payment  of  an  additional  sum  upon  the  assumption  that  his  busi- 
ness skill  and  industry  in  the  future  would  give  it  additional  value,  would  l»e 
gross  injustice.  Surely  if  by  his  business  capacity  and  energy  he  gives  value 
to  the  term,  the  consequent  profits  will  justly  belong  to  him.  There  is  no 
foundation  in  equity,  therefore,  for  this  claim.  The  case  is  of  the  same  nature 
with  thousands  which  are  happening  constantly,  where  death  disappoints 
promising  expectations.  Survivoi*s  may  or  may  not  be  bettered  or  prejiulioed 
in  their  interests  in  consequence;  but  the  happening  of  gain,  no  moi-e  tliau 
the  happening  of  loss,  can  give  rise  to  a  cause  of  action  under  such  circum- 
stances. 
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The  result  of  our  review  of  the  ca»e  is  that  the  decree  of  the  superior  court 
myst  be  modified  as  indicated^ in  i-eepect  to  the  claim  to  a  share  in  the  profits, 
and  in  all  other  particulars  must  be  afiirmed,  with  costs  to  complainant. 

(The  other  justices  concurred.)        ' 


WiTBKCK  V,  CHiTTKNUBai  and  another. 
Filed  April  25,  1883. 

CkUttndtn  v.  WUheck^  ante,  626,  between  the  Bnme  partieis,  followed  »•  to  this  case,  and  the  order 
gnuntlug  thr  injuDetloii  oyerraled,  and  the  bill  diamisaed. 

Appeal  from  superior  court  of  Detroit. 

Henry  M,  Duffleld,  C.  /.  Walker^  and  Don  M.  Dickifison,  for  complainant. 
C.  A,  Kent,  for  defendant. 

CooLKY,  J.  Pending  the  appeal  in  the  case  of  Chittenden  v.  Witbeck,  de- 
cided herewith,  ante,  526,  Chittenden  gave  notice  to  tlie  defendant  that  he  should 
remove  the  furniture  belonging  to  the  partnei*ship  from  the  Russell  House, 
where  it  w.is  th^n  in  use,  and  store  it 'elsewhere.  Witbeck  thereupon  filed 
the  bill  in  this  case,  the  purpose  of  which  was  to  restrain  such  removal.  But 
the  complainant  claims,  in  the  bill  in  this  case,  as  well  as  in  the  answer  in 
the  former  case,  (1)  that  Chittenden  was  in  the  possession  of  the  Kussell  House 
under  and  by  virtue  solely  of  his  rights  as  surviving  partner,  and  was  holding  the 
«ame  in  trust  for  the  partnership;  (2)  that  the  good-will  of  the  business  was 
partnership  property,  and  that  he  was  carrying  on  the  Russell  House  and  reap- 
ing the  benefit  of  such  good-will  in  the  same  trust;  (ij)  that  the  funiiture  in 
qnestion  was  also  partnership  property,  and  was  used  by  him  in  the  same 
trust:  (4)  that  the  value  of  this  furniture  very  largely  depended  upon  its 
being  disposed  of  in  connection  with  the  right  to  occupy  said  Russell  House 
and  the  good-will  of  the  business,  and  that  any  attempt  to  separate  said  fur- 
niture from  the  rights  of  the  partnership  to  the  occupation  of  said  hotel  and 
the  good-will  of  the  business  would  be  an  irreparable  injury. 

The  superior  court  issued  the  injunction  prayed  for,  and  defendants  ap- 
pealed. Reference  to  the  opinion  in  the  former  case  will  sufilciently  show 
tfaat  in  our  opinion  the  injunction  should  not  have  been  granted. 

7he  order  awarding  it  must  be  reversed,  with  costs,  and  the  bill  dismissed* 

|The  other  justices  concurred.) 


Paton  t>.  Langlet  and  another. 
Filed  April  25,  1883. 

Where  the  Intent  of  a  deed  ta  so  far  carried  oat,  by  operative  provisions,  as  to  ^ecare  to  beneflclaries 
-tfa0  iBtereaienlesiiCned  for  them,  the  grnntors  need  not  be  made  parties  to  a  creditor's  bill  to  set  aside 
salMieqaent  conveyaneea. 

A  deed  contained  a  preamble  reciting  that  the  grantora  desired  to  make  provision  for  the  heliv, 
Jpsue,  «nd  legal  repreMntatives  of  Willium  Paton  and  EAzabeth,  his  wife,  and  that  said  benedclaries 
«li»«ld  enjoy  the  proceeds,  rent.  Income,  and  profits  of  the  real  estate  therein  described  daring  the 
I  of  their  natnral  lives.  The  grant  itnelf  was  to  Elizabeth  Paton,  "her  successors  and  assigns, 
,  in  trust  to  and  for  the  several  a!<es,  interests,  and  parpoms  hereinafter  mentioned,**  which 
>  (1)  to  leave  the  property  and  keep  it  in  repafa*  f^om  the  proceed**;  (2)  to  ase  for  herself  daring 
iMtr  llflB,  but  if  she  became  a  widow  and  remarried  she  was  to  hold  the  property  for  the  sole  use  of  all 
tfa»  lieirH  of  William  Paton  living  at  the  time  of  his  death,  and  Ktiould  convey  to  them  in  their  due  pro. 
portions  aasoon  as  they  desired  after  coming  of  age;  and  finally,  if  her  husband  survived  her,  he  was 
to  succeed  to  her  trust.  Held,  that  the  deed  disposed  entirely  aud  :ibM>lutely  of  the  entlA  beneficial 
interest  in  the  estate;  that  Ehzabeth  Paton  held  the  position  of  a  truHtee  who  would  represent  the 
•evtate  to  the  exclusion  of  the  grantors ;  and  thnt  in  a  suit  to  avoid  the  title  for  the  fraad  of  William 
Pai«o  in  conveying  the  property  In  fraud  of  creditors,  it  was  snfllcient  to  make  William  and  Kllsa. 
tietti  Paton,  and  the  presumptive  heirs  then  existing,  defendunts  to  the  bill  withoat  also  bringing  in 
2tM  grantors. 
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Pnvvf fllon  is  *  dwtfYor  tte  "  brin  **  of  s  pwMn  inelndw  m  Mtoto  of  iabwitaaee. 

Und«tt>  Comp.  Lmti;  i  4<lti,  wlilGb  psrmita  febft  cNatioa  of  f^aebold  ostates  to  begin  at «  fotcre  <Uy, 
1^  eontjitfleat  reiii»la4«is  not  toe  nma^  wMek  daponds  on  tt»e  death  of  the  basband  of  the  Krantee 
of  the  life  eiUle,  and  on  her  own  remaniage  or  death,  as  theln  aro  lives  in  being.  Coap.  Laws. » 
4062. 

Appeal  from  Wayne. 

C.  F.  Burton  and  Alfred  Russell,  for  complainant.  Walker  ^  Walker  ami 
C,  A.  Kent,  for  defendants  and  appellant. 

Campbell,  J.  This  bill  was  tiled  by  complainant  as  heir  at  law  of  William 
Paton,  Jr.,  who  was  a  son  of  William  Paton,  Sr.,  a  former  owner  of  the  prop- 
erty in  qaektion,  which  is  land  in  Detroit.  Defendant  Langley,  who  appeals 
claims  under  a  receiver's  sale  in  a  suit  wherein  a  conveyance  made  by  Will- 
iam McHutcheon  and  wife  in  favor  of  the  wife  and  children  of  William  Patou, 
8r.,  and  his  deed  to  the  McHutcheons  was  declared  void  as  against  creditor>. 
All  the  parties  named  as  befneflciaries  in  the  deed  from  Mr.  and  Mrs. 
McHutcheon  were  made  parties  and  bound  by  the  deci-ee.  The  McHutcheons 
were  not  made  parties,  and  complainant  claims  that  the  deed  made  by  them 
was  inoperative  to  pass  more  than  a  bare  life  estate  to  William  Paton.  Sr.'^ 
wife.  Before  her  death  a  second  deed  was  made  by  the  McHutcheons,  under 
which  complainant  now  claims  title  to  a  part  of  the  premises.  Langleys 
title  is  not  disputed  as  to  certain  shares  assigned  to  him,  but  it  is  claimed  the 
receiver's  title  is  void. 

The  only  controversy,  therefore,  is  whether  by  their  deed  dated  August  17, 
1859,  the  McHutcheons  passed  the  entire  estate  at  law  or  in  equity,  or  whether 
they  retained  the  reversion.  The  deed  is  not  artificially  drawn,  and  i^equires 
some  attention  to  interpret  it.  There  is  no  difficulty  in  ascertaining  ^he  purpost^ 
for  which  it  was  made.  The  only  question  open  to  discussion  is  whether 
this  intent  was  so  far  carried  out  by  operative  provisions  as  to  secure  to  the 
beneficiaries  the  interests  designed  for  them.  If  so,  then,  under  our  statutes, 
the  failure  to  make  the  grantors  parties  to  the  creditor's  bill  would  work  no 
harm,  and  would  not  invalidate  the  decree. 

The  deed,  in  the  first  clause,  is  stated  to  be  between  the  grantors  of  the 
first  part  and  Elizabeth  Paton  of  the  second  part.  Then  follows  a  preamble 
i*eciting  that  the  grantors  desired  to  make  provision  '*  for  the  heirs  and  issue 
and  legal  representatives  of  William  Paton  and  Elizabeth  Paton,  his  wife' 
'*'  against  future  contingencies,  and  for  their  welfare,  maintenance,  support,  and 
pecuniary  condition,"  with  a  further  preamble  that  the  grantors  were  desir- 
ous that  the  said  legal  representatives,  heirs,  and  issue  '*  shall,  as  hereinafter 
excepted,  enjoy  the  proceeds,  rents,  income,  and  profits  of  the  real  estate  bere^ 
inafter  more  particularydeecrlbed,  during  the  term  of  their  natural  lives,  free 
from  the  control,  liabilities,  or  interference  of  any  person  or  persons." 

Then  comes  the  grant,  in  ordinary  form,  to  the  party  of  the  second  part  to 
have  and  to  hold,  <*  unto  the  said  Elizabeth  Paton,  her  successors  and  assigns, 
forever,  in  trust  to  and  for  the  several  usee,  interests,  and  purposes  herein- 
after mentioned."  These  were — First,  to  lease  the  property,  and  from  the 
income  to  keep  it  in  repair  and  pay  insurance,  taxes,  etc.  Second^  for  her 
own  use  during  her  husband's  life,  and  during  her  widowhood  if  surviving 
him.  In  case  of  her  remarriage  she  was  to  hold  the  property  for  the  sole 
use,  etc.,  of  "  all  the  heirs  of  said  William  Paton  living  and  having  existence 
at  the  time  of  said  William  Paton's  death,  and  shall  convey,  transfer,  and 
assign,  by  good  and  sufficient  deed  of  conveyance  and  transfer,  in  proportion 
as  each  pf  said  heirs,  and  pro  rata  as  each  of  his  said  heirs  or  their  represert- 
tatives,  shall  be  entitled  at  the  time,  as  soon  as  each  may  desire  at  the  time 
of  their  coming  of  age."  Third,  in  case  William  Paton  should  survive  his 
wife  he  *'  shall  be,  and  is  hereby,  authorized  to  be  empowered  and  appointeii 
to  act  as  trustee  in  her  place  and  stead,  and  in  behalf  of  the  before-mentioned 
vestui  que  trusty  hereby  fully  restricted  by  and  to  carry  out,  as  well  aa  she 
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might  or  could  do  as  if  personallj  present  and  alive,  all  of  said  trusts  and  for 
the  said  purposes,'*  etc. 

The  bill  after  setting  this  out  states  that  it  was  the  intention  of  the  file- 
Hutcheons  to  convey  the  fee  to  the  children  of  William  Paton,  subject  to  the  life 
estate  of  Mrs.  Paton,  and  they  had  supposed  such  to  be  the  effect  of  the  deed; 
and  that  in  1880  they  made  a  new  conveyance  in  fee  directly  to  the  surviving 
children  and  the  ]f»ue  of  those  who  were  deceased,  setting  forth  their  names 
in  full.  This  deed  sets  out  that  it  was  the  intention  of  the  former  one  to  con- 
vey the  estate  in  fee-simple  after  the  expiration  of  the  valid  trust,  but  that 
by  a  mistake  in  drafting  the  deed  it  was  ineffective.  This  last  deed  was  made 
several  years  after  the  death  of  William  Paton,  Sr.,  but  about  two  years  be- 
fore  the  death  of  Elizabeth  Paton.  That  Elizabeth  Paton  took  a  valid  inter- 
est in  her  own  behalf  is  not  questioned.  That  a  provision  for  the  ''  heirs  "  of 
a  person  includes  an  estate  of  inheritance  is  equally  clear. 

By  section  4091  of  the  Compiled  Laws  it  is  declared  that,  "  subject  to  the 
rules  established  in  the  preceding  sections  of  this  chapter,  a  freehold  estate  as 
well  as  a  chattel  real  may  be  created  to  commence  at  a  future  day."  There  is 
nothing  in  any  of  those  sections  to  interfere  with  the  purposes  of  these  deeds 
in  favor  of  the  heirs  of  William  Paton;  and  neither  the  death  of  himself,  nor 
the  death  or  marriage  of  his  wife,  would  be  events  which  could  not  be  con- 
nected with  the  vesting  of  the  remainder  in  fee.  He  and  his  wife  being  both 
lives  in  being,  the  contingency  was  not  too  remote. 

The  first  deed  contained,  then,  a  distinct  direction  that  the  children  surviving^ 
William  Paton  should  take  in  fee,  subject  to  the  estate  of  Mrs.  Paton.  Mrs. 
Paton  is  in  terms  made  a  trustee  to  convey  to  them,  if  her  interest  should  end 
during  her  life,  which  was  a  possible  contingency. 

By  section  4137  it  is  provided  that  upon  the  death  of  the  surviving  trustee 
of  an  express  trust,  the  trust  shall  not  descend  to  his  heirs  nor  pass  to  the  per- 
gonal representatives ;  but  the  trust,  if  then  unexecuted,  shall  vest  in  the  court 
of  chancery,  with  all  the  powers  and  duties  of  the  original  trustees,  and  shall 
be  executed  by  some  person  to  be  appointed  for  that  purpose  under  the  direc- 
tion of  the  court.  It  appears  to  us  that  the  deed  first  made  disposed  entirely 
and  absolutely  of  the  entire  beneficial  interest  in  the  estate,  and  that  Mrs. 
Paton  occupied  the  position  of  a  trustee  who  would  represent  the^tate  to  t he- 
exclusion  of  the  gfrantors,  no  further  act  from  whom  would  be  requisite  to 
finally  secure  the  remainder  to  the  heirs.  If  she  died  without  executing  it,  then 
the  trust  would  devolve  on  the  court  of  chancery,  and  this  the  deed  distinctly  re- 
cognizes and  provides  for  by  pointing  out  William  Paton  as  a  proper  successor. 
We  do  not  think  that  any  interest,  legal  or  equitable,  remained  in  the  grantors 
which  made  them  necessary  parties  to  a  suit  to  avoid  the  title  for  the  fraud 
of  William  Paton,  or  which  would  have  enabled  them,  by  release  or  otherwise, 
to  avoid  such  a  suit  by  submitting  to  the  charges  made.  When  William  and 
Elizabeth  Paton  were  made  defendants,  with  all  the  presumptive  heirs  then 
existing,  ^and  none  were  bom  thereafter,)  we  think  the  parties  were  sufficient 
to  authorize  the  suit  to  be  disposed  of.  We  think,  therefore,  that  the  decree 
setting  aside  the  deed  from  Paton  to  the  McHutcheons,  and  from  the  latter 
to  Mrs.  Paton,  was  operative,  and  that  Langley's  title  under  the  deci*ee  must 
prevail. 

The  demurrer  should  have  oeen  sustained  and  the  bill  dismissed.  The  de- 
cree below  must  be  reversed  and  the  bill  dismissed,  with  costs  of  both  courts. 

(The  other  justices  concurred.) 
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GKKKX.STIXE    C,  Bu KCHARD. 

Filed  April  25.  1883. 

A  cnbi net. maker  agreed  with  n  caatomer,  lit  writing,  to  lioild  for  him  •  wslnnt  eoontor.  Tiie  eus- 
tomer,  tlndiug  iliat  the  top  aud  door-paneU  were  merely  stained  wliitewood,  sued  him.  Heid,  that  im 
(  culU  not  giire  evidence  of  any  eKtrln»ic  anderstanding,  nor  show  that  it  was  eastomair  to  mm  whit** 
4*0011  In  tlie  mnnufHctiire. 

JKrror  to  Wayne. 

Weekit  d'  RandaU,  for  plaintiff.  Henry  Jf.  Duffleld,  for  defendant  and  a|)- 
pellant. 

<iKAVEs,  C,  J.  Horchard  sigreed  in  writing  to  build  for  Greenstinea  wa!- 
nuc  counter,  with  zinc-lining  cupboard  and  mirror  top,  with  mirror  plate,  for 
4!*227.5(>. 

Borchard  made  an  article  whicli  seemingly  answered  the  descnption,  ami  it 
was  delivered  and  set  up  in  (rreenstine's  saloon  and  he  paid  the  contract  prico 
for  it.  It  was  stained  and  loolced  like  walnut,  and  the  plaintiff  supposed  it  to 
}ye  of  that  wood.  But  in  the  course  of  a  week  something  fell  on  it  and  bruised 
it,  and  it  was  then  revealed  that  the  top  and  door-panels  and  some  other  parts 
were  merely  whitewood,  and  tso  stained  and  finished  as  to  resemble  walnut. 
The  plaintiff,  relying  on  defendant's  agreement  to  make  a  walnut  counter  for 
the  payment  of  theagieed  price,  contended  that  the  article  supplied,  set  up, 
and  paid  for  was  not  a  walnut  counter,  but  an  article  composed  of  difff^rent 
^nd  cheaper  materials,  and  he  brought  this  action  for  his  damages  arisinir 
from  tlie  alleged  breach.  He  recovered  .1^40,  and  error  is  brought  by  Borchaixi 
to  reverse  that  recovery. 

Tlie  case  stands  on  narrow  grounds.  The  doctrine  of  rescission  has  no  ap- 
p^lication.  The  contrac*t  is  the  foundation  of  the  action  and  the  terms  ar^ 
plain. 

The  parties  saw  lit  to  specify  in  wnting  what  it  was  to  which  they  agreed, 
and  no  extrinsic  understanding  at  the  time  could  be  admitted.  The  case  is 
the  simple  one  of  a  suit  against  the  manufacturer  for  damages,  because  an 
article  made  for  the  customer,  according  to  a  written  undertaking  to  mak<» 
one  of  a  kind  particularly  specified,  is  found,  after  delivery  and  payment,  to  be 
of  inferior  materials  and  of  inferior  value.  The  defendant  claimed  that,  under 
his  agreement,  he  was  at  liberty  to  put  in  whitewood  where  he  did  so,  and 
to  sustain  this  contention  he  offers  evidence  to  the  effect  than  it  is  usual  and 
customary  for  manufacturers,  where  customers  bargain  for  walnut  counters, 
to  make  the  panels  or  other  parts  where  it  would  be  especially  desirable  and 
important  to  have  the  wood  firm,  hard,  and  rich,  of  mere  whitewood.  The 
judge  excluded  the  evidence.  The  ruling  was  correct.  The  effect  of  such 
evidence,  if  any,  must  have  been  to  derogate  from  the  intent  of  the  plaintiff 
and  to  defeat  a  right  secured  to  him  by  the  contract. 

There  is  no  error  and  the  judgment  is  attirmed,  with  costs. 

(The  other  justices  concurred.) 


Potter  v.  Brown  and  others. 
Filed  April  25, 1883. 

A  woman  of  small  business  experience  bought  land  and  gave  back  a  pnrchase.money  mortgage  for 
part  of  the  price.  An  adverse  claim  arose  and  the  vendor  did  not  protect  her.  She  did  not  pay  her  * 
mortgage  when  it  was  due,  and  the  vendor  foreclosed,  agreeing,  hovrever,  by  parol  that  ahe  might 
make  payment  afterwards.  She  was  lea  in  possession,  cuitivating  and  improving  the  land.  f/eM 
that,  in  her  bill  for  specific  performance  of  the  parol  agreement,  she  was  entitled  to  a  decree,  which 
wotilit  be  the  same,  In  effect,  as  permitting  her  to  redeem. 

A  complaSimnt  is  not  neressjiiily  estopped  from  neeking  a  relief  that  is  inconsistent  with  positions 
th-  rt'ti  tore  t-.koii.  If  it  i»  tlefeiidunt's  fault  that  he  has  been  prnotlrally  forced  to  take  them 


Digitized  by 


Google 


Mich.]  KLINE    V.  KUNB.  541 

Appeal  fiom  EUiton. 

A\  A,Foote,  for  complainant  and  appellant.  Uuggett  <fe  Smith,  for  de- 
fendants. 

CooLFA',  J.  In  this  case  the  specltlc  performance  of  a  parol  contract  for 
the  conveyance  of  land  is  prayed.  The  land  was  purchased  by  complainant  of 
defendant  Brown,  and  partly  paid  for  in  1873.  A  deed  was  given,  and  a 
mortgage  taken  back  for  the  unpaid  purchase  moneys.  Jt  afterwards  ap- 
peared that  there  was  an  adverse  claim  to  the  land,  and  that  claim  and  the  fail- 
ure of  Brown  to  protect  complainant  against  it  has  led  to  a  large  amount  of 
litigation,  including  the  present  suit.  .  The  mortgage  was  not  paid  when  due. 
uiiil  F^rown  foreclosed  it  and  bid  in  the  land.  The  contract  now  sought  to  be 
enforced  was  made  contemporaneous  with  the  foreclosure,  ('omplainant  at 
the  time  was  in  possession  of  the  land,  and  was  left  there  cultivating  and  im- 
pro\  ing  it.  She  was  to  pay  for  the  land,  by  the  new  arrangement,  substan- 
tially what  she  was  owing  before,  with  some  small  addition  for  costs.  InSep- 
teinher,  1881,  complainant  offered  to  pay  Brown  64«)3.51,  and  demanded  a  deed, 
wiiich  Brown  refused  to  give. 

The  parties  differ  greatly  in  their  account  of  their  difliculties,  but  we  are 
satisfied  that  the  main  facts  on  which  the  complainant  relies  are  as  she  states 
them,  and  that  upon  them  she  is  entitled  to  relief.  Decreasing  specific  per- 
formance under  the  circumstances  is  in  effect  permitting  her  to  redeem;  for 
the  mortgage  was  foreclosed  on  an  understanding  with  her  that  she  might  make 
payment  afterwards.  The  embarrassments  with  her  case  arise  out  of  the  fa<ft 
tliat  the  adverse  claim  has  been  made  the  means  of  serious  difficulty  and  an- 
noyance, and  that  in  the  course  of  the  litigation  she  has  at  times  taken  posi- 
tions apparently  inconsistent  with  the  relief  she  now  seeks.  It  would  serve  no- 
valuable  purpose  to  enter  upon  an  explanation  of  the  facts  here;  it  is  enougli 
fur  ])resent  pur[K)ses  to  say  that  we  do  not  think  Brown  should  be  suffered  tt>. 
take  advantage  of  such  inconsistent  or  foolish  action  of  complainant  as  his 
original  fault  in  selling  her  a  disputed  title  has  led  her  to  take.  She  is  evi- 
dently a  woman  of  little  business  experience  and  has  not  always  been  well 
advised.  But  she  has  offered  Brown  all  we  think  he  is  in  equity  entitled  to 
demand. 

Decree  will  be  entered  that  complainant  have  specific  relief  as  prayed,  on 
making  payment  of  the  sum  above  specified,  and  that  she  recover  costs  of  both 
courts. 

(The  other  justices  concurred.) 


Kline  v.  Kline. 
Piled  April  25,  1883. 

It  eeems  thtt  in  proeeedinpi  for  dlyorco  for  sach  caaiet  as  drankflimeM  and  oraelty  between 
parties  who  are  nnrefined,  and  whose  ways  of  life  and  babtta  of  speech  ought  not  to  be  tried  by  the 
standard  of  caltlTated  people,  the  case  should  be  jadged  by  the  rales  which  respectable  persons  of 
tbe  same  condition  In  lifs  wonid  spontaneonsly  acknowledge. 

Appeal  from  Cass. 

Hotoell  i6  Carr,  for  complainant  and  appellant.  7.  X.  Sturr  and  Harseti 
/>.  Smithy  for  defendant. 

Graves,  C.  J.  For  nearly  half  a  century  these  parties  have  lived  togethei- 
In  wedlock,  and  now  in  their  old  age  an  attempt  is  made  to  procure  a  dissolu- 
tion of  the  marriage.  The  cause  comes  here  after  a  dismissal  of  the  bill  by 
tbe  circuit  judge.  The  application  is  based  on  two  grounds :  First,  that  tht*- 
defendant  has  become  an  habitual  drunkard;  second,  that  he  has  been  giiilt.v 
of  extreme  cruelty.  It  is  evident  that  the  parties  are  not  specially  refineU. 
and  that  their  ways  of  life  and  habits  of  speech  ought  not  to  l>e  tried  by  the 
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standard  of  mauiiera  and  conversation  peculiar  to  very  cultivated  paople. 
The  only  just  and  safe  coui*se  is  to  judge  of  them  by  the  rule  whidi  respecta- 
ble peraons  of  the  same  class  would  spontaneously  acknowledge.  No  doubt 
the  defendant  has  given  way  to  the  evil  habit  of  drink,  and  by  means  of  it  has 
brought  discomfort  to  his  home  and  trouble  and  sorrow  to  his  aged  wife.  Ail 
this  is  extremely  reprehensikHe  and  no  excuse  can  be  given  for  it.  But  the 
question  here  is  whether  either  of  the  alleged  grounds  of  divorce  is  well 
proved— whether  it  is  made  out  that  he  has  become  an  habitual  drunk* 
aixl  or  has  been  guilty  of  the  extreme  cruelty  charged.  And  after  a  careful 
study  of  the  record  we  reach  the  conclusion  that  the  weight  of  evidence  fa- 
vors neither,  and  that  the  circuit  judge  committed  no  error  when  he  dis- 
missed the  bill.  The  court  would  especially  lament  the  necessity  of  severing 
the  bonds  of  marriage  between  persons  so  old  and  so  long  married,  but,  of 
course,  were  the  facts  sufficient  the  unpleasant  duty  could  not  be  evaded. 

The  decree  below  must  be  affirmed. 

(The  other  justices  concurred.) 


Keyes  v.  Village  of  Maroellus. 
Filed  April  25, 1883. 

A  woman  walking  in  tUe  dark  along  a  village  Bireet  In  a  thliily'WUIed  part  of  tbe  comrnQoitj 
started  to  cross  the  road  to  go  across  the  fields,  when  sbe  feU  into  a  hole  dng  some  tlaie  before  by  chil. 
dren  close  by  a  stump  and  within  five  feet  of  one  side  of  the  road.  Hsld.  that  this  was  not  a  defect  in 
the  highway  which  the  village  anthorlties  were  boaiid  to  remedy  If  tbey  did  not  suppose  that  lbs  needs 
of  public  travel  reqnired  It,  and  that  she  coald  not  maintain  an  action  against  them. 

Public  travel  is  not  supposed  to  occupy  all  parts  of  a  coontry  hlghw»y  leading  oat  of  n  villagt, 
though  within  its  limits,  and  the  public  authorities  eannot  be  expected  to  pot  the  road  in  condition 
as  if  it  were.  So  held  where  a  woman,  in  leaving  the  pathway  at  the  side  of  snch  a  road  to  goeroas- 
lots,  fell  into  a  hole.  • 

EiTor  to  Cass. 

W,  J,  Sampson  and  Howell  ds  Carry  for  plaintiff.  L,  B,  De»  Voigfies  and 
ffarsen  D.  Smith,  for  defendant  and  appellant. 

CooLET,  J.  This  action  is  brought  under  act  244  of  1879,  to  recover  for  a 
personal  injury  occasioned  by  falling  into  a  hole  in  one  of  the  streets  of  the 
village.  The  first  section  of  the  act  provides  *<that  any  person  or  persons 
sustaining  bodily  injury  upon  any  of  the  public  highways  or  streets  in  this 
state,  by  reason  of  neglect  to  keep  such  highways  or  streets,  and  all  bridges, 
cross- walks,  and  culverts  on  the  same  in  good  repair,  and  in  a  condition  rea- 
sonably safe  and  ftt  for  travel,  by  the  township,  village,  city,  or  corporation 
whose  corporate  authority  extends  over  such  public  highway,  street,  bridge, 
/cross-wrtlk,  or  culvert  and  whose  duty  it  is  to  keep  the  same  in  good  repair, 
such  township,  village,  city,  or  corporation  shall  be  liable  to  and  shall  pay  to. 
the  person  or  persons  so  injured  or  disabled  just  damages,  to  be  recovered  in 
an  action  of  trespass  on  the  case  before  anv  court  of  competent  jurisdiction. 
Public  Acts  1879,  p.  223, 

The  street  in  which  the  injury  occurred  constitutes  a  highway  from  the  \il- 
lage  into  the  country  and  there  is  no  complaint  that  the  part  of  it  appropriated 
to  the  use  of  teams  and  vehicles  was  in  any  respect  out  of  repair.  But  the 
side  of  the  street  where  tlie  injury  occurred  had  never  been  put  in  condition 
for  use,  and  a  stump  was  left  which  would  have  constituted  an  impediment. 
By  the  side  of  this  stump  children  had  dug  the  hole  into  which  the  plaintiff 
fell,  and  it  had  remained  there  unnoticed  for  a  considerable  time.  The  street 
was  four  rods  in  width  and  the  hole  was  within  five  feet  of  one  line.  Buildings 
for  occupation  or  use  were  not  frequent  on  this  part  of  the  street.  Defend- 
ant had  been  out  to  an  evening  meeting,  and  in  returning  from  it  she  started 
to  leave  the  street  and  take  a  nearer  route  across  the  fields.  It  was  in  doing 
this  she  fell  into  the  excavation. 
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One  of  the  questions  made  upon  the  trial  was  whether  the  village  was  un- 
der obligations  to  put  &n^  keep  in  condition  for  use  that  part  of  the  street 
where  the  injury  occurred.  The  circuit  judge  held  that  it  was.  We  think 
otherwise.  It  is  evident  that  the  village  authorities  had  never  supposed  that 
the  needs  of  public  travel  required  that  the  stump  should  be  removed  and 
the  side  of  the  street  prepared  for  use  at  this  point  The  street,  though 
within  the  corporate  limits,  was  in  its  use  little  more  than  a  country  high- 
way, and  it  apparently  accommodated  the  public  travel  conveniently  and 
:^afely.  And  it  is  to  be  observed  that  plaintiff  was  not  making  use  of  the 
.street  for  the  purpose  of  travel  at  the  time  she  was  injured;  she  was  leaving 
it  to  cross  the  fields  and  fell  into  the  hole,  as  in  the  dark  she  might  have  fallen 
into  a  ditch  by  the  side  of  the  road,  or  off  the  end  of  a  bridge.  It  is  never 
expected  that  travel  will  occimy  all  parts  of  such  highway,  nor  can  there  be 
any  requirement  that  the  public  authorities  shall  prepare  for  it.  HouHird  v, 
N^h  Bridgewaier,  16  Pick.  189;  Kellogg  v.  Northampton,  4  Gray,  65; 
IHckey  v.  Telegraph  Co,  42  Me.  483;  Kelley  v.  Vonddu  Lac,  31  Wis.  179, 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 


Bbed  and  another  v.  Korthrup. 
Filed  April  26, 1883, 

A  man  bought  an  Interest  of  $600  in  a  mortgage  for  $1,000,  and  agreed  that,  in  caielof  its  prompt 
payment  when  dve,  he  woold  pay  his  assignor  $4UD  and  interest.  Bat  the  mortgaxer  refused  to  pay 
it  unless  $200  was  deducted,  and  it  appeared  that  the  property  was  only  good  for  $800,  and  that  the 
<teficleney  eonld  not  be  collected.  The  assignee  accordingly  accounted  for  only  $200.  JETsW.  in  a  salt 
for  the  rest  of  the  $400,  that  he  was  no  more  than  a  collecting  agent  for  plalntifr,  and  that  he  had  dis- 
charged his  obligation. 

Jndisment  cannot  be  rendered  in  the  circuit  court  against  a  surety  npon  an  appeal  fk-om  the  decis- 
ion of  commissioners  on  claims  agalnnt  an  estate. 

Error  to  Kent. 

John  C.  Quincy,  for  plaintiff  and  appellant.  Blair^  Kingaley  ds  Kleinhaus, 
icT  defendant. 

Campbell,  J.  This  controversy  arose  out  of  a  claim  against  James  Mor- 
timer Smith  for  a  balance  allied  to  remain  unpaid  by  him  as  holder  of  an 
assigned  mortgage,  in  which  plaintiff  was  interested  in  part.  Qn  the  ninth 
of  July,  1874,  Smith  purchased  of  plaintiff  an  interest  of  $600  in  a  mort- 
gage for  $l,Ol>0,  made  by  John  Jebb.  The  mortgage  was  thereupon  assigned 
to  Smith,  who  agreed,  in  case  of  its  prompt  payment,  to  pay  back  to  plain- 
tiff ^00  and  interest  thereon.  But  it  was  further  provided  that  if  Smith 
bad  any  delay  or  expense  in  collecting  he  should  be  paid  therefor.  When 
t.lie  mortgage  became  due  Jebb  refused  to  pay  it  unless  8200  should  be  thrown 
off.  The  court  finds  that  the  property  was  only  good  for  the  balance,  and 
that  no  deficiency  could  have  been  collected  of  him.  Smith,  in  consideration 
of  this  state  of  things,  threw  off  8200  and  collected  the  balance,  for  which  he 
accounted.  We  can  see  no  reason  why  this  did  not  discharge  Smith's  obliga- 
tion. He  was  no  more  than  a  collecting  agent  for  plaintiff  of  the  balance 
over  his  own.  interest  in  the  .mortgage,  and  did  all  that,  under  the  circum- 
stances, was  possible.  The  judgment  was  therefore  correctly  given  in  favor 
of  respondent  against  claimant.  But  the  judgment  which  was  rendered 
against  the  surety  on  the  appeal  was  not  authorized  by  law.  Willard  v. 
Fralick,  31  Mich.  431.  The  judgment  as  to  McCrath,  the  surety,  must  be 
reversed,  with  costs.    As  to  Reed,  it  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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Blood  u. 'Wbstbrook. 
Filed  April  25.  1883. 

On  review  of  a  joetlee*i  jodgmeiit  oq  eertiorttrU  tlie  droott  coort  it  conflned  to  the  grooB^  of  errot 
aet  op  tn  theaffldayit  for  the  writ  otc»rtiorarL 

One  cannot  prove  hia  aotbority  to  appear  aa  attorney  for  a  party  in*a  anit  before  a  jnatice  by  pro- 
ducing a  letter  from  a  ttiird  person  nskinK  him  to  appear;  nor  will  the  fact  that  the  third  peraon  is  him- 
eeir  a  lawyer  be  snfflclent  to  five  anthority,  if  it  does  not  distinctly  appear  that  He  is  attorney  for  tbu 
party. 

The  right  to  object  io  an  appearance  as  attorney  in  jnstioe'a  coart,  for  want  of  anthority  to  do  >^ 
is  not  waived  by  having  demanded  a  plea  before  the  qoeation  4^  adjonrament  be  conaidered. 

On  certiorari  to  a  Justice  assigning  an  error  of  law,  the  case  cannot  be  disposed  of  on  the  nsorit»,  as 
it  might  be  ou  appeal. 

Error  to  St.  Clair. 

Anei-y  Bros.,  for  plaintiff.     Oeo.  V,  N.  Lothrop,  for  defendant  and  appel- 
lant. 

(Ikaves,  C.  J.  Westbrook  recovered  judgment  before  a  justice  of  the 
pea<3e,  and  the  circuit  court  reversed  it  on  certiorari.  A  reversal  of  thelatter 
judgment  is  now  sought  on  writ  of  error.  The  circuit  court  was  confined  u^ 
the  ground  of  error  iri  the  affidavit  for  the  certiorari,  Witherapoon  v.  Cl**fj3. 
42  Mich.  484;  [4  K  W.  Rep.  209;]  Fowler  v.  D,  &  M.  Ry,  Co.  7  Mich.  7^, 
And,  as  the  ease  is  here  shaped,  the  general  question  is  whether,  in  view  of 
that  ground,  it  appears  that  the  judgment  of  reversal  is  erroneous.  The 
<rharges  of  error  in  the  affidavit  are  baaed  on  a  ruling  by  the  justice  refusing 
to  allow  John  M.  Kobertsou  to  appcitr  and  act  as  Blood's  attorney,  and  the 
final  question  is,  therefore,  whether  it  occurs  upon  the  record  that  such  rul- 
ing involved  error.  If  it  does  not,  then  the  circuit  court  erred,  and  the  jud«r- 
nie«it  given  by  the  justice  should  be  restored.  The  statute  provides  as  fol- 
lows: **  Every  plaintiff  of  full  age  may  appear  and  conduct  his  suit  or  defense 
either  in  |>erson  or  by  attorney ;  but  the  constable  who  served  either  the- 
original  or  jury  process  in  the  cause  shall  not  appear  and  advocate  for  either 
party  at  the  trial."  Comp.  Laws,  §  5304.  "  The  authority  to  appear  as  at- 
torney for  any  party  may  be  either  written  or  verbal,  and  such  authority 
siiall  be  proved  by  the  attorney,  or  other  comp>etent  testimony,  in  all  case^ 
where  requested  by  the  opposite  party,  or  where  the  opposite  party  shall  not 
appear."    Section  5805. 

in  the  case  at  bar  Westbrook  appeared  personally,  attended  by  his  attorney. 
hut  Blood  failed  to  appear  in  person.  John  M.  Robertson  presented  himself^ 
however,  as  Blood's  attorney,  and,  on  the  cause  being  called,  solicited  an  ad- 
journment on  Blood's  behalf.  The  plaintiff  contended  that  the  declaration 
must  be  riled  and  a  plea  be  put  in  by  Robertson  before  any  adjournment. 
I'pon  this  the  plaintiff  filed  his  declaration,  and  Robertson  pleaded  the  gen- 
eral issue  and  reserved  the  right  to  demand  a  jury  on  the  day  to  which  the 
cause  should  be  adjourned.  At  this  stage  of  the  case  the  plaintiff  objected 
that  Robertson  was  not  entitled  to  appear  as  Blood's  attorney  and  the  justice 
called  on  him  to  show  his  authority.  He  was  sworn,  and,  as  stated  by  the 
justice  in  his  return,  testified  that  he  had  no  direct  authority  from  said 
defendant  to  appear,  but  showed  and  read  a  letter  from  one  Dell  0.  Huntoou. 
requesting  him  to  appear  and  act  as  attorney  in  the  case  for  Mr  Blood.  The 
justice  decided  that  this  showing  was  not  sufficient  to  prove  that  Robertson 
had  authority  from  Blood.  • 

We  discover  no  error  hei^.  Mr.  Robertson  seems  to  tiave  relied  on  Hun- 
t(>on*s  letter.  But  this  could  have  been  no  more  than  hearsay  at  the  beat,  and 
it  was  not  the  evidence  which  the  statute  deems  necessary.  Fanning  v. 
TrofPbr(d(/€,  5  11111.  428;  Wilcox  v.  Clefnent,  4  l)enio,  160. 

A  statement  appears  in  the  affidavit  for  the  certiorari  that  when  Rot>ertson 
proceedeil  to  make  proof  of  his  authority  before  the  justice  he  testified  Ui»t 
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lluntoon,  whose  letter  to  him  was  bis  immediate  authority,  was  Blood's  reg- 
tihu*  attorney  iu  the  cause,  and  at  the  close  of  his  return  the  justice  says  that 
"  the  matters  occurring  in  the  cause  were  substantially  as  stated  in  the  affi- 
davit." 

It  is  now  urged,  on  the  strength  of  these  statements,  that  the  justice  adopts 
the  words  of  the  allidavit,  and  that  it  hence  appears  that  Robertson  proved  to  the 
justice  tiiat  Huntoon  was  in  fact  Blood's  regular  attorney,  and  was,  therefore, 
competent  to  empower  Robertson.  Waiviug  the  question  whether  his  being 
retained  by  Blood  would  enable  Huntoon  to  appoint  another  attorney,  and 
waiving  the  question  whether,  for  the  purpose  of  showing  evor  by  the  justice, 
it  is  competent  to  regard  the  equivocal  expression  in  the  return  as  an  adoption 
of  this  language  of  the  aftidavit,  it  is  quite  sufficient  that%he  fair  import  of 
the  whole  record  is  that  Robertson  had  no  actual  knowledge  that  Huntoon 
was  Blood's  attorney,  and  no  knowledge  except  such  as  he  obtained  from  the 
letter  which  Huntoon  had  written  to  him,  and  did  not  profess  to  have  any 
other.  The  whole  fact  rested  at  last  upon  Iluntoon's  letter,  which,  as  to  the 
point  before  the  justice,  was  mere  hearsay. 

A  further  suggestion  is  made  that  in  calling  on  Robertson  for  a  plea  before 
ronsidering  the  question  of  adjournment,  the  right  to  dispute  his  authority 
\vk\s  waived.  But  the  court  cannot  assent  to  this  position.  In  the  first  place, 
the  language  of  the  statute  is  very  broad,  and  it  has  a  wide  purpose  to  provide 
for  ascertaining  with  certainty  in  all  ca.ses  whether  any  one  assuming  to  rep- 
resent another  is  able  to  bind  him.  It  would  be  rash  to  say  that  the  putting 
in  a  plea  by  one  who  turns  out  to  have  no  authority  would  be  sufficient  to 
t:ike  away  the  force  of  the  provision.  In  the  next  pUice,  we  observe  that  the 
whole  occurred  on  the  return  of  process  and  in  the  space  of  a  few  minutes, 
:iiid  tlie  fiict  that  in  order  of  time  the  plea  was  before  the  objection  is  of  no 
l^nyitical  importance.  All  took  place  substantially  together,  and  it  would  be 
uiie  merest  tec^hnicality  to  say  that  the  right  to  object  wiis  lost  because  the  ob- 
jection was  not  first  started.  It  may  be  here  added  that  the  reference  in 
Blood's  affidavit  to  what  was  said  in  regard  to  Huntoon's  being  attorney  is 
made  on  information,  and  is  not  clear.  It  would  not  be  going  far  to  read  it 
iiii  repi^esenting  distinctly  that  the  statement  that  Huntoon  was  Blood's  at- 
torney vfsis  a  statement  drawn  from  the  letter.  Had  an  appeal  been  taken  in- 
steiul  of  the  certiorari,  the  case  might  have  been  disposed  of  on  the  merits. 

The  judgment  of  the  circuit  court  must  be  reversed,  with  eostSy  and  that  of 
the  justice  affirmed. 

(The  other  justices  concurred.) 


Bice  v.  Rice  and  others. 
Piled  April  25, 1888. 

A  probate  order  adjadglng  a  man  "  Incompetenl  to  have  tto  eare  of  Ids  propacty,**  aM4  appoiDttng 
n  goardlan  for  bim.  is  not  prima  fade  eyidence  that  he  lacks  testameatary  capacity;  nor  does  it  be. 
come  BO  by  the  recital  in  the  order  that  he  is  Insane,  if  the  petition  for  gnardlanablp  does  not  pnt  his 
•oinltr  In  issue.    Bat  such  an  order  may  be  pat  in  e^dence  as  bearing  on  his  oonditlon. 

One  who  has  capacity  to  make  a  contract  is  competent  to  make  awtU. 

A  non-profeeslenal  witness,  in  giving  hia  opinion  as  to  a  person's  sanity,  can  apeak  only  fh>m  per. 
nonal  observation ;  bat  his  opinion  Is  not  admissible  In-eridence  if  he  Aoea  not,  as  far  as  possible*  ex- 
plain to  the  Jary  the  grounds  for  It. 

In  examining  a  non-professlonal  witness  as  to  a  person's  capacity  to  ezecnte  a  will,  it  mmm  to  be 
improper  to  pat  a  hypothetical  qaestion  containing  a  confusing  number  of  elements  as  to  the  yarioai 
iiema  of  bis  property  and  the  members  of  hfs  family,  and  then  require  the  witness  to  arrive  at  a  re- 
4alt  by  comparing  the  ^stator's  appearlince  and  eonversatloa,  %a  be  bad  described  It  to  the  jury, 
with  whut  the  witness  had  known  of  him  formerly. 

Oelnsions  as  to  ''  greenbacks,"  or  to  the  eflbct  that  one  Is  holding  or  rannlDg  for  office,  or  that  his 
Y.Vy—%  (no.  ix) 
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wife  eoorted  him,  or  had  maltreated  him  after  marriage,  do  not  oeceftnarllf  render  a  man  Inconifx-i'*' 
to  mnke  a  will  If  tbejr  do  not  inflaeace  Us  provisions. 

Wills  are  not  to  bo  set  aside  merely  becaase  their  makers  were  weak  or  sometimes  foolish  or  iMkft. 
the  average  mental  capacity  of  their  nelKhbors,  or  did  aol  dispose  of  their  property  as  otben,  w 
knew  nothing  of  their  reasons,  might  think  they  ooght  to  have  done. 

The  preparation  of  a  bill  of  exceptions  by  simply  tacking  a  heading  and  a  conclnsion  to  tbe  -i' 
nograpber's  notes  of  the  testimony  is  robaked. 

Wbei-e  a  bill  of  exceptions  whh  three  times  as  large  as  it  need  have  been  to  present  atl  the  qaeftin-i 
Involved  and  appellant  prevailed,  he  was  allowed,  in  taxing  ooets,  to  laclade  only  oae-third  oTtt' 
expense  of  the  record. 

£rror  to  Kalamazoo. 

Hatoes  cfc  ^hakes^peare^  for  plaintiff.  H,  C,  Briggs  and  O.  W,  Bowtrs,  fo. 
defendants. 

CooLEY,  J.  The  writ  of  error  in  this  case  brings  before  us  the  proceediQg> 
on  the  probate  of  the  will  of  William  H.  Rice,  late  of  the  county  of  Kalam^i 
zoo,  who  died  December  3, 1880.  Plaintiff  in  error  is  his  widow  and  wa^ 
named  sole  executrix  in  the  will.  Defendants  are  his  heirs  at  law.  Tbe  >»u^ 
was  admitted  to  probate  in  the  probate  court,  but  denied  in  the  circuit  cour'- 
Two  objections  were  made  to  it  in  the  pleadings :  First,  that  Bice  w^l- 
insane  when  he  executed  it ;  and,  second,  that  it  was  obtained  from  bim  bv 
undue  influence.    This  second  objection  was  abandoned  on  the  trial. 

A  copy  of  the  will  is  given  in  the  margin,*  and  its  provisions  are  seen  to 
be  simple  and  not  obviously  unreasonable.  The  evidence  disclosed  tbe  fa^t. 
however,  that  on  the  day  of  its  execution  proceedings  were  pending  in  tbt* 
probate  court  for  the  appointment  of  a  guardian  for  Rice,  and  the  appoint 
ment  was  actually  ordered  a  few  hours  after  the  will  had  been  signed  mc 
attested.  As  these  proceedings  were  made  important  and  perhaps  coiitroi- 
ling  by  the  rulings  of  the  circuit  judge,  it  is  necessary  to  understand  exactl; 
what  they  were. 

Tbe  petition  for  the  appointment  of  a  guardian  was  made  l)y  two  of  tbt 
children  of  Rice,  and  by  a  third  person,  whose  relations  to  him  are  not  stated. 
The  petition  states  that  Rice  is  possessed  of  real  and  personal  estate,  esu- 
mated  at  ;$21,500,  and  that  he  is,  as  petitioners  believe,  *^  mentally  incompe- 
tent to  have  the  charge  and  management  of  his  property,**  and  that,  as  the} 
are  Informed  and  believe,  he  "  is  spending  and  has  expended  raunej  within 
the  last  few  days  foolishly  and  unnecessarily,  and  for  articles  and  property 
wliich  he  did  not  need,  and  paid  and  agreed  to  pay  more  than  the  same  «3.^ 

*WIX.X.  OF  WILLIAM  H.  UCE. 

In  the  nsme  of  God,  amen,  I,  WtUiam  H.  Rice,  of  the  township  of  Comstock,  in  the  coantjrof  KataK-' 
Koo  and  state  of  Michigan,  of  the  age  of  68  years,  and  being  of  soaud  mind  and  memory,  doou^^ 
pnblish,  and  declare  this  my  last  will  and  testament,  in  manner  following ;  that  Is  to  say : 

FHr$t.  I  give  and  beqnoath  to  my  wife,  Nellie  M.  Rice,  the  sum  of  $2,000;  also  my  hOQMssdiot" 
tbe  village  of  Kalamazoo,  on  Dntton  street,  No.  43. 

Second.  I  giro  and  bequeath  to  my  eon  Parley  H.  Rloe  the  north  100  acres  of  what  is  known  utf 
fwamp  land  in  the  townahip  of  Comstock,  Kalamazoo  coanty,  Michigan,  this  being  in  additioa  vtv* 
Mm  of  96,000,  including  tnterest,  that  I  have  already  advanced  to  said  Parley  H.  Rice. 

Third.  I  give  and  beqneath  to  my  son  Noah  Rice  the  west  110  acres  of  my  present  homestead. 

F\mrtn.  I  give  and  beqneath  to  my  two  grandsons,  children  of  my  deceased  son  Henry,  thett^i  ^ 
acres  otT  the  east  end  of  my  present  homestead ;  also  the  120  acres  of  land  on  the  swamp,  jost  sovt^ '' 
the  Innd  bequeathed  to  my  son  Parley. 

P^H.  I  give  and  beqneath  to  Jdhn  Lapp,  son  of  my  second  wife,  40  acres  of  land  on  section  i«wVr- 
<20,)  just  south  of  land  owned  by  W.  F.  Stillwell,  in  the  township  of  Comstock. 

Sisih.  1  desire  it  to  be  distinctly  understood  that  the  bequest  to  my  wife  is  in  addition  to  inf  ^-^ 
all  rights  of  dower  she  may  be  entitled  to  in  my  estate. 

And  /astly.  I  give  and  bequeath  all  the  rest  and  residue  and  remainder  of  my  personal  and  rrsl  K  ^ 
to  my  two  Hons  before  mentioned,  and  the  heirs  of  my  son  Henry  now  deceased,  in  equal  sii«re<s  i' 
I  hereby  appoint  my  wife,  Nellie  M.  Rice,  sole  executrix  of  this  my  last  will  and  testament:  if^^- 
revoking  all  former  wills  by  me  made. 

In  witness  hereof  I  have  set  my  hand  and  seal  this  seventh  day  of  November,  A.  D.  1>79. 

WII.LIA.V  H.BnK 
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worth."  Rice  was  notiOed  to  answer,  and  appeared  and  procured  aa  adjourn- 
ment, but  on  the  adjourned  day,  instead  of  contesting  the  application,  went 
to  the  oflSce  of  Mr.  Shakespeare,  an  attorney,  and  had  his  will  prepared  and 
executed,  and  then  went  home.  The  petitioners  appeared  before  the  probate 
judge,  and  the  order  appointing  a  guardian  was  made,  the  judge  reciting 
therein  that  it  appeared  to  him  that  Rice  was  **  insane  and  incompetent  to 
have  the  care  of  his  property."  Rice  was  at  this  time  68  years  of  age,  and 
had  been  married  to  the  plaintiff  about  three  years  and  six  months. 

The  defendants  in  this  case  contended  that  the  order  appointing  a  guard- 
ian was  prima  facie  evidence  of  the  incapacity  of  Rice  to  make  a  will,  and 
that  the  plaintiff  must  overthrow  this  pnma  facie  case  by  affirmative  evi- 
lence.  The  circuit  judge  assented  to  this  view,  and  instructed  the  jury  as 
follows:  ♦*This  determination  of  the  probate  court  is  on  the  first  view,  or 
prima  facie,  evidence  of  the  testator's  insanity  and  incapacity  to  make  a  will, 
and  shifts  the  burden  of  proof  to  the  proponents,  arid  renders  it  necessary  for 
thcra  to  establish  before  you  by  a  preponderence  of  the  evidence  that  the  de- 
ceased was  mentally  competent  to  make  a  will  at  the  time  of  the  execution 
of  the  instrument  here  proposed  for  probate."  If  the  question  of  testament- 
ary capacity  had  been  involved  in  the  application  for  the  appointment  of  a 
guardian,  and  had  been  determined  by  the  appointment,  the  circuit  judge 
would  have  been  correct  in  his  ruling.  But  in  fact  it  was  in  no  way  in- 
volved. The  substantial  averment  in  the  petition  was  that  Rice  was  men- 
tally incompetent  to  have  the  charge  and  management  of  his  property,  and 
was  wasting  it.  Insanity  was  not  alleged  or  put  in  issue,  and  the  recital  of  the 
existence  of  insanity  in  the  order  which  was  made  was  very  likely  an  inadvert- 
ent. But,  whether  inadvertent  or  intentional,  it  went  beyond  anything  to 
which  Rice  had  been  called  upon  to  answer,  and  was  of  no  force.  The  order 
Jadieially  determined  that  Rice  had  become  unfit  to  manage  his  property,  and 
it  determined  nothing  more.  But  this  is  not  inconsistent  with  testamentary 
capacity;  the  state  of  being  unfit  to  manage  property  is  not  even  inconsistent 
with  capacity  to  make  contracts;  and  the  principal  reason  for  the  appoint- 
ment of  a  guardian  often  is  that  a  party  possessing  the  capacity  and  power 
to  contract  is  employing  it  foolishly.  But  if  a  party  has  capacity  to  make  a 
contract,  and  to  bargain  in  respect  to  its  terms  with  another  who  may  be 
supposed  to  have  an  interest  in  getting  the  better  of  him,  he  must  certainly 
have  authority  to  execute,  as  his  own  voluntary  and  spontaneous  act,  a  testa- 
mentary disposition  of  his  property.  Testamentary  capacity  is  not,  therefore, 
disproved  by  the  determination  that  cause  exists  for  guardianship. 

It  follows  that  the  circuit  judge  erred  in  his  rulings  respecting  this  appoint- 
ment. It  was  competent  to  prove  it,  as  a  part  of  the  decedent's  history  con- 
tmporaneoas  with  the  alleged  testamentary  act,  and  as  throwing  light  upon 
his  actions  and  conduct  about  that  time;  but  as  an  adjudication  it  was  with- 
out important  bearing.  A  number  of  witnesses  who  had  known  the  decedent 
in  his  life-time,  and  had  seen  more  or  less  of  him  at  about  the  time  the  will 
was  executed,  but  who  were  not  medical  experts,  were  allowed  to  testify  that 
in  their  opinions  he  was  then  insane.  Some  of  them  expressed  opinions  in 
connection  with  a  statement  of  facts  upon  which  the  opinions  were  based,  and 
^me  apparently  did  not.  These  opinions  were  objected  to,  but  were  received 
op<m  the  supposed  authority  of  decisions  by  this  court.  The  cases  relied  upon 
were  evidently  misunderstood.  In  Beauhieii  v.  Cicotte,  12  Mich.  459.  501, 
opinions  by  non-professional  witnesses  were  held  to  be  admissible  when  they 
could  speak  from  personal  observation,  but  it  was  said  that  "  in  every  case 
the  witnesses  who  speak  from  their  own  observation  are  expected  to  describe, 
as  well  as  they  can,  what  has  led  to  their  conclusions,  as  well  as  their  means 
of  observation."  In  Kempny  v.  McOinnis,  21  Mich.  123,  138,  a  similar  state- 
ment is  made:  "In  the  case  of  such  professional  witnesses, — as  well  as  in  that 
of  unprofessional  witnesses,  who  are  allowed  to  give  their  opinions  only  from 
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pei-sonal  observation,— the  facts  upon  which  the  opinion  is  founded  must  bt* 
stated,  and  the  jury  must  be  left  to  determine  whether  the  facts  stated,  as  well 
as  the  opinions  based  upon  them,  are  true  or  false/' 

The  principle  of  these  cases  is  that  the  witnesses  must  explain  to  the  jury 
the  grounds  for  their  opinion  so  far  as  the  circumstances  will  admit,  and  wt* 
are  constrained  to  say  that  in  some  instances  this  was  not  done  on  this  trials 
and  that  opinions  were  received,  of  the  re^isonableness  of  which  the  jury  were 
given  by  the  facts  stated  no  means  of  judging.  This  en*or  may  have  had  an 
important  influence  in  the  case,  for  it  was  very  evident  that  some  of  the  wit- 
nesses had  no  just  conception  of  what  w  as  meant  by  insanity  or  by  testa- 
mentary capacity.  And  some  of  the  questions  had  a  plain  tendency  to  mis- 
lead them  in  this  regard.  Thus,  this  question  was  put  to  one  witness:  "Well, 
supposing  him  to  have  had  a  valuable  farm  of  160  acres  of  land,  and  some 
hundreds  of  acres  of  swamp  lands,  and  some  real  estate  in  the  village,  and  a. 
wife  and  children  and  grandchildren,  wliat  would  you  sfiy  in  your  opinion  as 
tx)  his  ability  to  plan  and  execute  a  will,  judging  from  what  you  related  to  the 
jury  as  to  his  appearance  and  conversation,  and  what  you  knew  of  him  for- 
merly?" Here  the  suggestion  to  the  witness  by  the  question  is  of  something 
complicated  and  difficult,  requiring  a  recollection  and  comprehension  of  tht? 
several  items  of  a  considerable  estate,  and  the  several  members  of  a  consider- 
able family,  and  he  is  invited  to  compare  the  man  as  he  then  was  with  the 
man  as  he  had  formerly  known  him. 

If,  under  such  circumstances,  the  witness  is  impressed  that  there  has  been 
a  great  weakening  of  mental  powers,  as  it  seems  probable  Wiis  the  case  here. 
it  will  not  be  surprising  if  he  expresses  an  opinion  unfavorable  to  nienta! 
capacity  for  the  supposed  act.  But  no  act  can  well  be  more  simple  than  tUc 
gift  of  his  property  by  an  old  man  to  the  members  of  his  immediate  family ; 
and  it  ought  not  to  l)e  considered,  by  court  or  witnesses  or  juror,  to  be  an  act 
requiring  strong  mind  or  considerable  capacity.  The  power  to  make  such  a. 
gift  becomes  an  important  protection  in  that  period  of  life  when 'incapacity 
to  labor  and  to  conduct  profiUible  enterprises  has  arrived,  and  it  is  importaut 
to  see  that  it  be  not  ttiken  away  by  en-oneous  notions  as  to  what  is  requireJ 
for  testamentary  capacity.  It  is  very  evident,  we  think,  that  some  of  the 
witnesses  in  this  case  expressed  opinions  to  the  jury  which  had  been  formed 
by  standards  altogether  incorrect  and  misleading;  and  tlie  opinions  themselves 
were  consequently  worthless. 

Much  of  the  evidence  in  the  case,  which  was  put  in  to  prove  insanity,  liad 
a  tendency  to  show  delusions  on  certain  subjects.  The  decedent,  it  is  said, 
talked  foolishly  about  *'  greenbacks;"  he  imagined  himself  a  high  federal  offi- 
cer, and  he  solicited  votes  for  an  office  when  no  election  was  pending.  But 
we  look  in  vain  in  the  will,  whose  provisions  were  dictated  \>y  himself,  for 
any  trace  of  these  delusions,  or  any  evidence  that  it  was  in  any  W4iy  indu- 
(meed  by  them.  Conceding  the  delusions,  therefore,  does  not  dispose  of  the 
will,  or  necessarily  determine  that  it  should  be  set  aside.  Frazer  v.  JeiU»H, 
42  Mich.  206;  [3  N.  W.  Rep.  882.]  The  most  remarkable  evidence  on  Uii^ 
branch  of  the  case  is  of  statements  made  by  decedent  that  his  wife  made  the 
iidvances  in  courtship,  and  that  on  one  or  more  occasions  she  inflicted  out- 
rageous personal  injury  on  him  after  marriage.  No  attempt  was,  made  to 
show  that  the  decedent  was  really  under  delusion  in  respect  to  these  iQatter> 
and  the  natural  tendency  of  the  evidence  was  to  prejudice  the  jugr  agamst 
the  plaintiff  by  leading  them  to  believe  or  to  suspect  that  she  was  an  un- 
worthy person^  and  undeserving  of  her  husband's  bounty.  But  the  exlat^»ftce 
of  a  delusion  that  his  wife  was  unworthy  of  esteem,  or  was  abusing  hiu.. 
would  be  a  singular  reason  for  setting  aside  a  gift  which  he  had  deliberatel  v 
made  in  her  favor. 

Such  errors  as  occurred  in  the  instructions  are  sufficiently  indicated  by  what 
has  been  already  said.    After  the  full  examination  of  the  general  subject  oC 
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esiamentar>'  capacity  in  the  ease  of  Pierce  v.  Pierce,  38  Midi.  412,  and  Fra- 
ctr  V.  Jeiiimn,  42  Mich.  206,  we  do  not  deem  it  necessary  to  enlarge  upon  it 
liere.  But  we  repeiit  what  we  have  said  In  substance  in  those  cases,  that  a 
will  is  not  to  be  set  aside  merely  because  the  party  making  it  was  weak,  or 
dometimes  foolish,  or  lacked  tlie  average  mental  capacity  of  his  neighboi*s,  or 
'lid  not  dispose  of  what  was  his  own  as  others  who  could  know  nothing  of 
his  reasons  might  think  he  ought  to  have  done,  nor  necessarily  because  he  was 
subject  to  delusions,  when  it  is  manifest  that  the  delusions  did  not  affect  his 
gifts.  The  case  must  go  back  for  a  new  trial,  and  the  plaintiff  in  error  must 
cecover  the  costs  of  this  court.  We  are  compelled  to  say,  however,  that  the 
record  which  has  been  brouglit  to  this  court  is  inexcusably  voluminous.  The 
bill  of  exceptions  is  apparently  made  by  simply  attaching  a  heading  and  a 
€onclusiou  to  the  stenographer's  notes,  and  it  was  at  least  three  times  as  large 
as  was  necessary  for  presenting  the  alleged  errors.  This  method  of  prepar- 
ing a  bill  of  exceptions  may  be  labor-saving  to  counsel,  but  it  is  oppressive  in 
its  expense  to  the  parties  and  it  imposes  unnecessary  labor  in  dealing  with 
tbe  case  in  this  court.  In  taxing  the  costs,  therefore,  the  plaintiff  will  be 
allowed  for  one-third  the  expense  of  the  record,  and  no  more. 
(The  other  justices  concurred.) 


Attorney  General  v.  Hane. 
Filed  April  25,  1883. 

An  appeal  In  equity  cannot  be  taken  to  tbe  BQpreme  court  onlesf  aome  one  appenn.  on  tbe  record, 
•MfespoDilMe  to  the  adTeme  party  for  coatn. 

Tbe  attorney  general  ba^  no  aothortty,  onleea  la  extraordinary  cafes,  to  proceed  at  hit  own  instance 
«a  relator  for  the  attite  to  sue  a  private  person  by  informittiou  la  chancery  to  abate  a  mill-dam  on  the 
rroDnU  of  ita  beinc  hartfal  to  health ;  snch  a  case  should  be  proaecated,  IT  at  all,  by  the  public,  and 
<«knitted  to  a  jory. 

Appeal  from  Clinton. 

«/.  /.  Van  Riper ^  C.  J,  Willett,  and  Benton  HancJiett,  for  complainant.  A, 
Hiout,  for  defendant. 

1*ER  Curiam.  This  is  an  information  in  equity  to  abate  a  mill-dam  as  in- 
jurious to  the  public  health.  It  purports  to  be  on  the  sole  intervention  of 
ihe  attorney  general,  though  prosecuted  apparently  by  private  counsel.  The 
ilefendant  pleaded  to  the  jurisdiction,  and  the  court  below  allowed  the  plea 
Hnd  dismissed  the  information.  The  attorney  general  appealed.  The  case 
bas  proceeded  without  any  relator  responsible  for  costs,  and  no  security  has 
t«en  given  on  appeal,  and  no  one  appears  here  to  represent  the  state. 

\W  are  not  aware  of  any  precedent  for  this  practice.  So  far  as  we  know, 
m  cjise  in  equity  can  be  appealed  to  this  court  without  some  one  on  the  rec- 
ord to  be  responsible  to  the  other  party  for  the  costs.  But  the  proceeding 
SQggf^ts  further  thoughts.  The  case  must  exhibit  very  remarkable  features 
U)  authorize  the  attorney  general  to  proceed  a»  relator  for  the  state  at  his 
<»wu  instance,  and  by  information  in  chancery  sue  a  private  person  to  abate  a 
loill-dam  on  the  ground  of  its  being  hurtful  to  health.  As  a  general  rule  the 
public  must  prosecute  in  such  a  case,  if  at  all,  at  the  common  law  and  afford 
the  defendant  an  opportunity  to  have  the  question  decided  by  a  jury,  and  the 
facu  must  be  extraordinary  to  admit  of  a  departure. 

We  see  nothing  here  to  justify  a  trausfei*  of  the  jurisdiction.  Appeal  dis- 
missed. 
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Porter  v.  Porter  and  others. 
Piled  April  25, 1888. 

A  tenUtor  ga^n  hfs  widow  an  estate  for  life  la  his  entire  property,  and  added  a  raaMsair  elave 
proYidioff  that  on  her  decease  it  ahoald  be  eqnally  divided  between  his  **siirvivliig  childrea.**  BeU 
that,  onder  the  rQles  of  coostroction  that  have  always  prevailed  In  Michigan,  the  will  vested  aa  eaUl« 
in  all  the  chifdrsn  anrvlving  at  bU  death,  and  that  the  heirs  at  law  of  any  child  who  died  before  tte 
widow  were  entitled  to  the  share  of  their  ancestor,  aniess  the  will  indicated  otherwise. 

Terms  nsed  in  wills  are  generally  to  be  constroed  as  haying  the  meaning  which  has  become  geaer- 
ally  accepted,  hot  tbey  are  also  to  be  construed  in  connection  with  the  rest  of  the  will. 

Error  to  Wayna 

Chas.  B.  Lothrop,  for  plaintiff.  Wilkinson,  Post  A  Wilkinson  and  JS.  T, 
Bwift,  for  defendants  and  appellants. 

Campbell,  J.  The  suit  in  this  case  is  brought  by  the  widow  of  %■ 
son  of  George  P.  Porter,  deceased,  who  died  between  the  decease  of  Geoi^ 
P.  Porter  and  that  of  Eliza  G.  Porter,  the  widow  of  George  P.  Porter,  wh© 
had  a  life  interest  in  her  husband's  estate.  The  question  is  wliether  the 
estate  given  by  George  P.  Porter  by  will  to  his  children  was  vested  or  con- 
tingent on  their  outliving  their  mother.  The  will,  after  giving  Mrs.  Eliia 
G.  Porter  an  estate  for  life  in  the  entire  property  of  the  testator,  contained 
the  following  residuary  clause:  "On  the  decease  of  my  wife,  Eliza  G.  Porter, 
I  desire  my  property  to  be  divided  equally  between  my  surviving  children. 
deducting  from  the  share  of  my  eldest  son  the  sum  advanced  to  him,  and  ap- 
pearing in  my  books  under  the  head  of  'Arthur  C.  Porter,  advancement,*  and 
also  the  sum  he  may  owe  me  on  general  account ;  and  providing  from  my  estate 
for  the  education  and  support  of  the  younger  children  until  they  respectively 
arrive  at  the  age  of  21  yeara,  before  such  distribution  I  direct  "that  the  sup- 
port of  my  younger  children  be  provided  for  during  the  life-time  of  my  wife 
from  the  devise  of  income  to  her,  and  also  their  education."  Four  chil- 
dren, Arthur,  Mary,  Gove,  and  George,  survived  their  father.  G«ofge  died 
unmarried,  and  Gove  died  leaving  a  widow  and  chiid  during  the  life  of  Mrs. 
Eliza  G.  Porter.  The  widow  of  Gove  Porter  sues  now  for  an  interest  in  her 
husband's  estate  derived  from  his  father's  will. 

The  case  falls  within  the  same  principle  as  Rood  v.  Hovey,  ante^  525.  pre- 
sented  at  an  earlier  part  of  the  term.  We  think,  on  the  rules  of  oonstrnctiOB 
which  have  always  prevailed  in  this  state,  that  immediately  on  George  F. 
Poi-ter's  death  his  children  took  vested  estates  subject  only  to  the  life  estate 
and  other  burdens  imposed  by  law  or  by  the  will.  We  can  discover  nothing 
in  the  will  indicating  any  different  intent,  as  we  do  not  think  the  purpose:*  of 
justice  or  the  policy  of  the  laws  would  be  subserved  by  attempting  to  change 
this  rule.  Wills  have  been  made  in  this  region  from  a  period  when  the  con- 
current views  of  most  of  the  authorities  from  which  we  derive  our  analogies 
agreed  on  this  interpretation.  The  statutes  have  been  during  that  interval  so 
changed  as  to  further  and  not  to  destroy  that  interpretation.  It  can  hanDy 
be  expected  that  all  minds  will  concur  in  the  same  view  as  an  orisfins' 
matter.  Neither  is  it  always  safe  to  infer  that  local  laws  and  policy  may  not 
account  for  many  of  the  conflicts  among  courts.  But  it  is  generally  tme 
that  terms  are  used  in  wills  as  they  are  used  in  other  documents,  with  Xht- 
meaning  which  has  become  generally  accepted.  It  would  be  dangerous  to  act 
on  any  other  presumption ;  and  it  would  be  dangerous  and  unjust  to  have 
fluctuating  rules. 

It  is  now  and  always  has  been  proper  and  obliging  to  give  every  will  the 
meaning  fairly  to  be  deduced  from  its  whole  terms.  The  same  words  stand- 
ing alone  may  have  a  different  meaning  than  what  should  be  given  tiiem 
when  qualifled  or  affected  by  other  parts  of  the  will.  But  there  is  nothing  in 
this  will  to  indicate  any  different  meaning,  and  we  do  not  think  we  are  called 
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on  to  change  the  law  of  tlie  state.  It  is  easy  enough  in  drawing  wills  to  fix 
the  time  of  vesting  beyond  any  peradventure.  iiut  local  law  and  reason  both, 
in  our  judgment,  favor  vested  estates,  and  subserve  justice.  If  the  rule  once 
established  seems  anreasonable  to  the  legislature  it  is  easily  changed,  and  per- 
sons drawing  wills  are  supposed  to  understand  what  they  are  doing,  and  those 
who  act  on  their  advice  take  no  greater  risks  in  these  than  in  other  cases. 

The  judgment  below  was  in  accordance  with  these  views  and  must  be  af- 
firmed^ with  costs,  and  the  record  remanded,  as  is  oostomary  in  ejectment  cases. 

(The  other  justices  concurred.) 


NOTTIK0HAM  V.  ViNOENT. 

FUed  AprQ  25,  1883. 

A  tpwfftl  flodlaff  InTf^hrinic  tlie  eonclosioB  ttutt  a  oertain  persoQ  is  Iioldtn|  ebattalt  ander  an  naex- 
plrad  lease.  Is  iseonslsteiit  with  a  geueral  yerdtet  for  the  leMors,  in  an  action  of  raplevin  brought  bj 
bioa  agaijMt  an  officer  who  had  levied  on  the  chattels  ander  an  execation  against  the  lessee,  as  It  aeg. 
atfrea  the  pfadntifPs  poeaessory  right. 

Error  to  Mecosta. 

Frank  Jbumon,  for  plaintiff.     W.  W  Carpenter,  for  defendant  and  appellant. 

Gbavibs,  J.  The  defendant  as  under-sheriff  held  an  execution  against  one 
Calvin  W.  Kottingham,  the  plaintiff*s  son,  and  took  certain  steps  to  effect  a 
levy  on  a  library  of  law  books  which  the  son  was  using.  The  plaintiff,  claim- 
ing to  own  the  books,  brought  this  suit  in  replevin  for  them  and  obtained  pos- 
session, and  on  the  trial  was  allowed  to  recover  generally.  Several  points  were 
contested.  It  was  contended  by  the  plaintiff  that  he  purchased  the  books 
from  his  son  and  leased  them  back  to  him. 

The  defendant  clain^ed — First,  that  these  dealings  were  merely  colorable  and 
In  bad  faith,  and  intended  to  defraud  the  son's  creditors;  second^  that  the  pro- 
ceedings under  the  execution  were  not  carried  far  enough  to  disturb  the  pos- 
session ;  andt  thirds  that  the  son  and  not  the  plaintiff  held  possession  and  the 
right  to  it.  Besides  what  related  to  other  questions,  there  was  evidence  to 
be  considered  by  the  jury  on  this  last  proposition.  It  appeared  from  the 
plain  tiffs  own  testimony  that  his  son  hired  the  books  from  him  for  one  year 
in  1874,  and  had  ever  since  kept  them  in  his  office  and  used  them  in  his  law 
business. 

The  jury  had  grounds  for  saying  that  the  first  arrangement  was  continued 
from  year  to  year. 

In  view  of  all  the  evidence  on  this  subject  they  were  asked  to  find  specially 
whether  at  the  commencement  of  the  suit  the  son,  Calvin  W.,  was  not  en- 
titled to  the  possession,  and  they  found  that  he  was.  As  a  foundation  for 
this  result  they  must  have  found  that  the  son  was  holding  the  books  at  hire 
for  an  unexpired  term,  and  on  that  general  hypothesis,  with  nothing  to  qual- 
ify it,  the  conclusion  was  accurate.  Hunt  v.  Strew,  33  Mich.  85 ;  Gordon  v. 
Harper,  7  Term  R.  9. 

This  finding  was  conclusive  against  the  plaintiff.  It  determined  that  he 
bad  no  possessory  right  to  warrant  replevin. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

{The  other  justices  concurred.) 
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Flsher  v.  Haxlock, 
Filed  April  25, 1883. 

Jodlci^I  notice  mt7  be  taken  of  the  general  coaree  of  bnsinem  in  the  federal  land-office,  in  that  a 
purchase  commonly'  preeedM  the  iasoe  of  a  patent  a  good  white. 

A  patent  to  pablic  landa  relatea  baok  to  the  time  when  they  were  purchased,  and  glvoa  the  pat> 
eotee  title  as  of  that  date. 

Corap.  Laws,  f  5952,  makes  a  certlflcate  of  the  purchase  of  pabllc  land  snfflclent  oTidence  of  the 
purchaser's  right  to  it  to  entitle  him  to  maintain  ejectment  for  it.  Hbid,  that  where  »  man  gave  a 
deed  ol  bargnin  and  sale,  thoagh  without  covenants,  bnt  reciting  that  he  had,  on  the  same  day,  eo- 
tered  the  land  at  the  federal  land-oliice,  persons  claiming  under  such  deed  could  maiutain  ejectment 
against  others  to  whom  he  had  sold  after  takmg  out  his  patent. 

Error  to  Eaton. 

Huggett  &  SJiriner,  for  plaintiflf.  J/.  V.  db  R.  A,  Montgomery,  for  defend- 
ant and  appellani}. 

(300LEY,  J.  This  is  an  action  of  ejectment.  The  plaintiff  in  the  declank- 
tion  alleges  his  right  to  the  possession,  but  fails  to  describe  hie  title.  Tlie 
facts  are  found  by  the  circuit  judge,  who  rendered  a  judgment  for  the  plaintiff 
upon  them.  One  error  assigned  is  that  the  ftnding  does  not  support  the  judg- 
ment. It  appears  that  the  defendant  claims  title  through  Joseph  K.  Williams. 
Williams,  on  July  28,  1836,  gave  to  Henry  liowland,  througli  whom  plaintiif 
claims,  a  deed  of  bargain  and  sale  of  the  lands,  but  without  covenants.  The 
deed  recites  that  the  grantor  had  on  that  day  entered  the  land  at  the  laud- 
t)fflce  at  Bronson,  Michigan,  as  described  in  the  duplicate  certificate  of  T.  C. 
Sheldon,  receiver.  No.  18,760,  United  States.  May  1,  1839,  a  pateat  of  the 
United  Statesi purporting  to  convey  the  same  land  to  Williams,  and  based  on 
certificate  Ko.  18,760,  was  duly  issued,  and  the  only  question  on  this  branch 
of  the  case  is  whether  Rowland,  the  previous  grantee  of  Williams,  was  enti- 
tled to  the  benefit  of  the  conveyance  made  by  this  patent*  and  whether  the 
patent  and  the  deed  constituted  tc^ther  an  affirmative  showing  of  title  in 
Aowland.    The  circuit  judge  was  of  opinion  that  they  did. 

It  is  conceded  on  the  part  ol  the  defendant  that  if  the  deed  to  Rowland  had 
contained  covenants  of  title,  the  subsequent  acquisition  of  the  title  by  Will- 
iams would  have  inured  to  the  benefit  of  Rowland  by  virtue  of  the  principle 
of  estoppel ;  the  grantor  not  being  suffered  to  assert  in  opposition  to  his  own 
solemn  assurance,  and  to  the  overthrow  of  the  title  he  had  assumed  to  convey, 
that  he  was  not  seized  of  the  land  as  he  had  covenanted.  But  it  is  said  thai 
if  one  merely  quitclaims  the  land  and  does  not  undertake  for  the  title,  a&d  ii» 
not  at  the  time  the  owner,  there  is  no  room  for  the  application  of  the  principle 
of  estoppel ;  and  while  his  deed  passes  nothing  that  he  does  uot  then  own,  there 
is  nothing  to  preclude  the  lawful  acquisition  of  the  title  to  his  own  use  after- 
wards. 

The  principle  of  estoppel  might  give  to  the  grantee  in  a  warranty  deed  the 
benefit  of  an  after-acquired  title  in  the  grantor  though  he  was  a  stranger  to 
the  title  at  the  time  the  conveyance  was  made;  but,  as  the  defendant  coatends^ 
a  mere  quitclaim  could  not  have  that  effect.  Bermeson  v.  Aikrn^  102  IlL  285. 
But  this  is  not  the  ciise  of  a  conveyance  by  one  who  was  a  stranger  to  the 
title.  Williams  asserts,  in  his  conveyance,  that  he  has  at  its  date  become  pur 
chaser  of  the  land  from  the  United  States;  and  the  patent,  when  subse(|ueiiU> 
issued,  verifies  this  assertion.  Now  we  may  take  notice  that,  according  to  th« 
general  course  of  business  in  the  federal  land-ottice,  the  purchaser  commonly 
preceded  the  patent  for  a  considerable  period  of  time;  but  the  patent,  when  is- 
sued, related  to  the  time  of  the  purchase,  and  gave  the  patentee  title  jtsof  that 
date.  Johnson  v.  Ballon,  28  Mich.  379;  Flint,  etc..  Railway  Co.  v.  (Jordan^  41 
Mich.  420.*     In  the  interval  before  the  patent  issues  the  certificate  is  made 
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by  statute '  sufficient  evidence  of  right  to  entitle  the  holder  to  maintain  ejectr 
ment.  Com  p.  Laws,  §  5952.  This  statute  was  in  force  at  the  date  of  the 
purchcuje  by  Williams,  and  hjis  remained  in  force  ever  since.  The  plaintiff, 
therefore,  needs  no  iissistance  from  the  principle  of  estoppel;  for  the  deed  to 
Rowland  and  the  acquisition  of  the  title  by  Williams  bear  the  same  date. 

It  is  said,  however,  that  these  recitals  in  the  deed  and  the  patent  are  no 
oVidence  against  the  defeudaut,  who  is  a  stranger  to  them.  But  lie  is  no 
iQore  a  stranger  to  the  recitals  than  he  is  to  any  grant  to  which  he  is  not  a 
party.  The  fact  to  be  proved  was  that  Williams  had  made  conveyance  to 
Rowland;  and  whatever  proved  it  as  against  Williams  proved  it  as  to  all  tho 
world.  It  is  contended  that  the  judgment  was  irregular  because  the  declar,ar 
tion  did  not  describe  the  plaintiff's  title.  This  was  expressly  required  by  the 
statute,  which  says  that,  except  when  the  suit  is  brought  for  dower,  the  plain- 
tiff shall  state  whether  he  claims  in  fee,  or  whether  he  ciaiuis  for  his  own  life 
or  for  the  life  of  another  or  for  a  term  of  years  or  otherwise,  specifying  such 
lives  or  the  duration  of  such  terra.  Comp.  Laws,  g  6213.  The  objection  that 
thie  declaration  did  not  conform  to  the  requirements  of  the  statute  in  this  re* 
^SHitl  was  not  taken  until  after  the  case  had  been  submitted  to  the  circuit 
jiidge  for  decision,  and  he  then  disregarded  it  and  entered  judgment  that  the 
plaintiff  was  well  entitled  to  bold  in  fee.  If  the  plaintiff  bad  then  amended, 
as  he  would  have  been  permitted  to  do,  the  record  would  have  been  without 
eitor.  Bat  as  the  plaintiff  showed  an  undoubted  title  in  fee  the  amendment 
would  be  a  matter  of  form  only  and  may  still  be  made  when  the  record  goes 
beck  for  farther  proceedings.  The  jadg ment  will  strand  affirmed,  but,  under 
ttie  circumstancea,  without  coats. 
.  ^he  other  justices  concurred.) 


BlOBBB  7K  BiGBKB. 

Filed  AprU  2&,  1883. 

A  bU!  for  Uie  spectfic  perfomunee  of  a  psrol  Agreement  to  coBTejr  luad  flafllclentir  avert  paymeal 
tA  ibe  defendaut  if  It  avere  payment  to  a  tJilrd  pereoo,  ander  the  artaiigeinent,  and  the  proofB  show 
tk«t  it  wan  ao  made  by  defeodaiit*»  direotlon  and  for  hia  beaeflt. 

The  d  apoaltlon  of  an  appelUte  coart  in  chanoery  to  be  governed  by  the  conclasione  of  a  trial  jadjze 
who  baa  heard  the  wltnesfies  examined  in  open  cocrt,  is  fortified  where  the  record  tends  to  show  that 
tto»  demeanor  of  the  witnesises  was  of  some  Importance  in  determining  what  reliance  shoald  be  placed 
cqHHi  their  statements. 

Campbell,  J.  Complainant  Hied  his  bill  to  obtain  specific  performance  of 
a  parol  agreement  to  convey  40  acres  of  land,  for  which  lie  claims  to  have  paid 
iflOO  to  John  Bigbee,  a  brotlier  of  defendant,  under  the  arrangement.  It  may 
be  remarked  here  that  if  the  agreement  is  otherwise  made  out  it  does  not  oc- 
ctir  to  us  that  this  payment  was  not  properly  averred  in  setting  out  the  con- 
tract its  a  payment  to  be  made  to  defendant  and  so  made  in  fact.  If  made  to 
John  for  his  benefit  and  by  his  direction,  it  was  in  law  a  piyment  to  defend- 
ant The  part  pei-formance  consisted,  as  alleged,  in  addition  to  this  payment, 
of  possession  and  improvements.  Upon  the  testimony  there  can  be  no  doubt 
of  the  payment  to  John,  and  none  of  sufficient  acts  of  part  performance,  in 
<?ase  there  wad  a  contract.  There  is  positive  evidence  of  the  agreement,  and 
in  our  opinion  tlie  circumstances  corroborate  it.  Defendant  himself  says 
oomplainant  was  to  have  the  use  of  the  laud,  and  on  various  occasions  acted 
•dm  if  he  had  at  least  a  valuable  interest  in  it.  Defendant's  wife  indicates  dis- 
tinctly that  the  claim  was  set  up  early,  and  that  complainant  paid  tlie  $100 
to  John  for  John's  interest  in  defendant's  land,  and  this  40  acres  was  the 
laiKl  referred  to,  which  originally  was  to  have  belonged  to  John  and  was 
practically  turned  over  by  his  cx)nsent  to  complainant.  It  was  assessed  to 
complainant  by  disfendant  when  supervisor,  as  well  as  by  other  assessing  offi- 
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cers.  There  is  some  conflict  in  regard  to  a  considerable  pari  of  the  facts,  but 
we  think  the  complainant  has  made  out  his  case  of  sufficient  proof  and  is  en- 
titled to  his  decree.  The  judge  below  who  saw  the  witnesses  and  heard  them 
testify  came  to  that  conclusion.  There  are  many  things  appearing  in  the 
minutes  which  tend  to  show  that  the  demeanor  of  the  witnesses  was  of  some 
importance  in  detennining  what  reliance  should  be  placed  on  their  state- 
ments. 

We  are  of  opinion  that  the  decree  should  not  be  disturbed,  and  it  must  be 
affirmed,  with  costs. 

(The  other  justices  concurred.) 


Begin  v.  Hendebsok. 
Filed  April  25, 1883. 

In  reviewing  utatntory  proeeediBgt  fn  chancery  to  eoforee  a  meehanleU  Hen  la  which  the  eomphda. 
ant  obtained  a  verdict,  the  appellate  eonrt  will  not  be  diapoeed  to  dlatnrb  the  resolt  where  thB  eM» 
dependa  mainly  on  the  weight  of  oral  tastimony,  and  the  teatimony  ia  IrreeoncUably  oppoaad,  aadlfea 
trial  coart  eaw  the  witaeaeea  examined. 

Appeal  from  Wayne. 

S.  13.  Babcock,  for  complainant.  B,  T.  Prentis,  for  defendant  and  appeDisL 
.  Graves,  C.  J.  Begin  brought  this  proceeding  in  chancery  to  establish  aiMl 
enforcea  mechanic's  lien  under  chapter  215  of  the  CJompiled  Laws,  as  amended 
by  various  acts,  and  especially  by  act  No.  258  of  the  legislative  session  of 
1879.  The  pleadings  consist  of  bill  and  answer,  and  all  the  material  ques- 
tions were  submitted  to  a  jury ;  and  the  court,  guided  by  their  finding,  decreed 
in  complainant's  favor  for  $131.03.    The  defendant  appealed. 

The  case  is  in  substance  this: 

In  the  fall  of  1879  the  defendant  was  constructing  a  dwelling-house  in  tlie 
(jity  of  Detroit,  and  had  got  it  nearly  completed,  and  was  occupying  a  rear 
apartment.  Complainant  was  doing  carpenter  work  for  him  at  the  time,  and 
after  some  negotiation  Begin  agreed  with  him  to  finish  up  the  remaining  carpen* 
ter  work  for  $210.  The  contract  was  reduced  to  writing  by  Mr.  Parsons,  an 
architect,  and  subscribed  by  the  parties.  The  items  to  be  done  were  not  inserted. 
The  writing  was  general,  and  merely  provided  for  whatever  was  stiU  laekii^. 
('omplaiuant  entered  upon  the  work  and  partly  performed  it,  and  was  paid 
$105,  or  one-half  the  specified  price.  At  this  stage  he  ceased  and  defendant 
employed  other  persons  to  complete  the  job. 

The  complainant  claims  that  he  performed  cei'tain  extra  work  and  tliat 
whatever  he  executed  was  perfect.  He  further  says  that  his  leaving  wa*oe- 
casioned  by  the  failure  of  defendant  to  provide  certain  materials.  The  de- 
fendant disputes  these  claims.  He  contends  that  there  was  no  extra  woft, 
and  that  a  portion  of  the  job-work  and  especially  about  some  of  the  d(X>r3  was 
done  so  badly  that  it  became  necessary  to  alter  and  replace  it.  He  also  oon- 
tends  that  no  failure  on  his  part  occurred  to  furnish  materials,  and  that  when 
complainant  left  he  voluntarily  abandoned  the  job  and  against  defendant's 
protest. 

On  all  the  essential  points  the  evidence  is  irreconcilably  opposed,  and  it 
would  be  extremely  difficult,  if  not  impossible,  for  the  court  to  proceed  upon 
it  unaided  and  reach  a  result  entirely  satisfactory.  The  court  below  had  the 
advantage  of  seeing  the  witnesses  examined,  and  also  had  the  aid  aflTorded  ttf 
the  judgment  passed  on  the  testimony  by  the  jury.  These  considerations  are 
entitled  to  great  weight  in  such  a  case— a  case  depending  mainly  on  the  value 
of  oral  testimony — and  we  are  not  prepared  to  gainsay  the  finding  and  ovar- 
turn  the  decree.     It  must,  therefore,  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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DuNiiAF  «.  Toledo  &  A.  A.  B.  Ck>. 
Filed  April  25, 1883. 

As  aeikM  ef  trMpnw  for  ratariaK  vpon  tend,  tearing  down  feaoei,  catting  down  frnlt  trees,  end 
doing  otbor  Injnry  to  tbe  reversion,  will  not  lie  by  the  owner  thereof  against  a  railroad  compaay  that 
committed  the  alleged  trespass  after  the  institation  of  proceedings  to  condemn  soch  land  for  Hs  right 
of  way,  that  were  by  the  sopreme  coart  deolared  void  fbr  want  of  proper  service  of  the  notice  re 
qntred  by  law,  when  sach  proceedincs'were,  as  provided  by  the  statate,  immediately  renewed  and  their 
validity  finally  sastained  by  the  supreme  court,  and  in  svch  sobse<iaent  proceedings  an  award  of 
damages  in  which  the  Injuries  complained  of  were  taken  into  account  was  made  to  the  owner  of  suck 
land  for  the  condemnation  and  appropriation  thereof  by  soch  railroad. 

Error  to  Oakland. 

E.  J,  Bissell  and  P.  A.  Baker,  for  plaintiff.  Baldwin  <§  Draper,  for  defends 
ants  and  appellants. 

CooLEY,  J.  Trespass  on  the  case.  The  declaration  contains  a  single  count» 
and  a  copy  is  given  in  the  margin.*  The  defense  was  that  the  acts  consti- 
tuting the  supposed  grievance  were  done  by  the  railroad  company  and  its 
servants  in  the  condemnation  and  appropriation  of  the  land  for  its  corporate- 
purposes.  On  the  trial  of  the  case  the  following  facts  were  developed:  The 
railroad  company  instituted  proceedings  In  November,  1880,  to  condemn  the 
premises  in  question  for  railroad  purposes  under  the  general  railroad  law  of 
tbe  state.  Commissioners  were  appointed  by  the  circuit  court,  who  proceeded 
to  view  the  land  and  take  testimony,  and  thereupon  made  their  report  lo  the 
court,  awarding  the  plaintiff  $300  damages.  The  report  was  confirmed  by 
tbe  court  and  the  company  deposited  the  sum  awarded  in  a  bank  at  Fontiac„ 
subject  to  the  plaintiff's  order,  and  notified  him  thereof.  The  company  also 
paid  the  costs  of  the  proceedings  and  immediately  took  possession  of  the  land, 
cut  down  trees,  removed  fences,  graded  their  road-bed,  and  laid  their  track. 
Plaintiff  removed  the  proceedings  into  the  supreme  court  by  certiorari^  and 
tiiey  were  there  quashed  for  the  re&son  that  the  service  of  notice  whereby 
they  were  begun  was  unwarranted  and  void.  See  46  Mich.  190;  [S.  C.  9  7^. 
W.  Rep.  249.]    The  judgment  was  entered  June  15, 1881.    The  present  suit 

*For  that,  whereas,  before  nnd  at  the  time  of  the  committing  of  the  srievances  by  the  said  defend, 
ants,  as  hereinafter  mentioned,  a  certain  metsaRge  and  premises,  with  the  appurtenances,  situate  in 
tbe  township  of  Lyon,  in  said  county  of  Oakland,  and  known  and  described  us  the  W.  i  of  the  E.  |  of 
tbe  S.  W.  I  of  section  twenty,  (20,)  town  one  (1)  north,  range  seven  (7)  east,  wus  In  the  possession  and 
oceopatlon  of  a  certain  parson,  to-wlt,  one  Erwin  T.  Brooks,  as  tenant  thereof,  to  the  said  plaintiff, 
the  rererslon  thereof  then  and  still  belonging  to  the  said  plaintiff  as  the  owner  of  tbe  fee,  to-wlt,  at 
the  township  of  Lyon,  In  the  said  county  of  Oakland. 

Tet  the  said  defendants,  Mrell  knowing  the  premises,  but  oontrlrlng  and  wrongftilly  and  unjustly 
intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  Interest  of 
and  In  the  said  messuage  and  premises,  with  the  apportenances,  while  the  said  messuage  and  prem- 
t^ea  were  so  in  possenidon  and  occupation  of  the  Mild  tenant,  as  such  tenant  thereof  to  the  said  plain- 
tiff, aa  aforesaid,  and  while  the  SHid  plaintiff  was  so  interested  therein,  as  aforesaid,  to-wlt,  on  the  sec- 
ond day  of  December,  1880,  and  on  divers  other  days  nnd  times  between  that  day  and  the  day  of  the 
commencement  of  this  suit,  at  the  township  of  Lyon,  In  the  said  county  of  Oakland,  wrongfully  and 
niijustly,  without  the  leave  or  license  of,  and  against  the  will  of,  the  said  plalntifl;  entered  upon  said' 
premisea  and  tore  down  and  destroyed  a  portion  of  the  fences  thereon,  and  dug  op  and  displaced  the 
soil,  and  cot  down  and  destroyed  a  large  uamber  of  fruit  trees  and  timber  trees,  to- wit,  35  apple  trees 
and  80  oak  trees  of  great  value,  to- wit,  of  tbe  value  of  $2,000,  then  growing  and  being  in  and  upon 
aaki  premises,  and  constructed  qnd  graded  a  road-bed  for  a  railway  on  and  across  said  premises,  to- 
Wtt,  At  the  town«(hlp  of  Lyon,  In  said  county  of  Oakland. 

By  means  of  which  said  several  premlMs  the  said  plaintiff  hath  been  and  Is  greatly  Injured,  prejo. 
diced,  and  aggrieved  In  his  reversionary  estate  and  Interest  of  and  in  the  said  messuage  and  premises,, 
with  the  apportenances  so  In  the  possession  and  occupation  of  the  said  ErwIn  T.  Brooks,  as  tenant 
thereof  to  the  said  plaintiff,  as  aforesaid,  to-wlt,  at  tbe  township  of  Lyon,  In  said  ooanty  of  Oakland. 

To  the  damage  of  the  plaintiff  of  $10,000^  tnd  therefore  be  brings  suit,  etc. 
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was  instituted  while  the  proceedings  upon  certiorari  were  pending  in  the 
supreme  court. 

When  decision  was  rendered  upon  the  eertiarari,  the  railroad  company  im- 
mediately instituted  new  proceedings  in  condemnation,  the  petition  for  that 
purpose  being  filed  July  ll,  1881.  The  petition  was  filed  under  section  26  of 
ihe  general  railroad  act  of  1873,  which  provides  that  '*at  any  time  after  an 
attempt  to  acquire  title  by  any  railroad  company  by  an  appraisal  of  damages 
or  otherwise,  if  it  sliould  be  found  that  the  title  thereby  attempted  to  be 
acquired  is  defective,  the  company  may  proceed  anew  to  acquire  or  perfect  the 
same  in  the  same  manner  as  if  no  appraisal  had  been  made;  and  at  any  stage 
'of  such  new  proceedings  the  court  mjiy  authorize  the  corporation,  if  in  pos- 
session, to  continue  in  possession,  and  if  not  in  possession  to  take  possession 
•of  aiul  use  such  real  estate  or  other  property  during  the  pendency  of  and  until 
the  final  conclusion  of  such  new  proceedings,  and  may  stay  all  actions  or 
proceedings  against  any  company,  or  any  oSicer  or  workman  of  such  com- 
pany, on  account  thereof,  on  such  company  paying  into  court  a  sufficient  sum, 
•or  giving  security  as  the  court  may  direct,  to  pay  the  compensation  therefor 
when  finally  ascertained ;  and  in  every  such  cause  the  party  interested  in  such 
real  estate  or  other  property  may  conduct  the  proceedings  to  a  conclusion  if  the 
<^ompany  delays  or  omits  to  prosecute  the  same:  provided,  any  railroad  com- 
])any  which  have  heretofore  entered  upon,  taken,  occupied,  and  used  any 
lands  within  this  state  for  the  purpose  of  their  road,  shall  have  the  same  right 
to  acquire  title  to  or  right  of  way  over  said  lands  so  taken  by  them  as  if  they 
had  pixxreeded  to  acquire  said  title  or  right  of  way  before  having  entered  upon 
the  same."  1  Laws  1873,  p.  510.  The  proceedings  upon  this  petition  went 
on  to  a  completion,  and  resulted  in  an  award  to  the  plaintiff  of  the  sum  of 
^350,  with  interest  from  the  time  the  railroad  company  took  possession. 

The  proceedings  were  confirmed  by  the  circuit  court,  and  the  money  depos- 
ited to  the  plaintiff's  order  as  the  court  directed.  The  plaintiff  removed  the 
order  of  confirmation  into  this  court,  where  it  was  affirmed.  See  47  Mich.  4^ ; 
]  8.  C.  II X.  W.  Rep.  271.]  During  all  the  time  from  the  first  attempted  appro- 
priation the  railroad  company  has  been  and  still  is  in  possession  of  the  land. 
After  the  second  pnx^eedings  in  condemnation  had  been  affirmed  in  this  court, 
the  plaintiff  brought  the  present  suit  to  trial,  and  recovered  a  larger  sum  as 
damages  than  the  amount  which  had  been  awarded  to  him  in  the  condemna- 
tion proceedings.  The  theory  of  the  recovery,  and  upon  which  the  circuft 
judge  submitted  the  csune  to  the  jury,  was  that  the  plaintiff,  by  the  original 
wrong  in  taking  |K>ssession  of  his  land  under  the  pretense  of  void  proceedings, 
had  acquired  a  right  of  action  for  substantial  damages;  that  this  right 
was  a  property  right  which  was  unaffected  by  the  subsequent  proceedings  to 
(rondemn  the  land;  and  that,  never  having  relinquished  or  abandoned  it,  he  was 
entitled  to  proceed  in  the  suit  for  its  satisfaction.  Bloodgood  v.  Raihodd  Co. 
18  Wend.  9;  Blodgett  v.  Railroad  Co,  64  Barb.  580;  Powers  v.  Hurmet,  57 
Mo.  136. 

There  is  no  doubt  that  a  right  in  action,  where  it  comes  into  existence  un- 
der common-law  principles,  and  is  not  given  by  statute  as  a  mere  penalty  or 
without  equitable  basis,  is  as  much  property  as  any  tangible  possession,  and 
as  much  within  the  rules  of  constitutional  protection.  Johnson  v.  Jones^  44 
ni.  142;  Hubbard  v.  Brainerd,  35  Conn.  563;  QHffln  v.  WUcox,  21  Ind.  370. 
And  there  seems  to  be  no  ground  for  disputing  that  the  plaintiff  had  such  a 
right  of  action  here.  The  railroad  company  had  taken  possession  of  his  lani. 
<;ut  down  his  trees,  and  removed  the  soil  under  pretense  of  a  judgment  whicli 
proved  to  be  utterly  void,  and  which  could,  therefore,  constitute  no  protectiim 
whatever.  And  but  for  the  subsequent  legal  proceedings,  which  appear  to 
have  resulted  in  a  regular  condemnation,  the  right  of  the  plaintiff  to  recover 
M'ould  have  been  indisputable.    But  an  inspection  of  the  declaration  will  dis- 
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«Jose  the  fiict  that  the  plaintiff  does  not  and  could  not  complain  of  a  disturb- 
ance of  possessory  rights,  for  lie  hiid  no  possession  to  be  disturbed  by  the  tor- 
tious acts.  The  trespass  was  upon  the  rights,  not  of  the  plaintiff,  but  of  bis 
tenant.  What  the  plaintiff  complaius  of  is  an  injuiy  to  his  reversionary  in- 
terest. From  the  very  nature  of  the  injury  the  damages  must  necessarily 
connect  themselves  with  the  land,  for  they  are  continuous,  and  extend  indefi- 
nitely into  the  future. 

Had  the  plaintiff  sold  the  land  to  a  third  person,  his  right  to  recover  from 
the  rdilroad  company  would  have  remained  unaffected,  for  the  injury  was 
alre^uly  Intiicted,  and  the  injurious  consequences  which  had  resulted  or  were 
likely  to  result  would  be  taken  into  account  in  determining  tlie  price.  Mc- 
Fculden  v.  Johnson^  72  Pa.  St.  335.  But  in  this  case  the  railroad  itself  proceeds 
to  condemn  the  reversion  to  its  own  use,  and  in  doing  so  takes  and  pays  for 
the  plaintifTs  interest  according  to  its  value  before  the  wrongful  acts  were 
committed.  The  new  and  regular  proceedings  are  a  substitute  for  the  first 
;uid  wrongful  proceedings;  and,  so  far  as  the  wrongful  acts  worked  an  injury 
to  the  land,  the  consequences  are  by  the  new  proceedings  appropriated  to  and 
taken  and  borne  by  the  company  itself.  The  plaintiff  ceases  to  have  any  re- 
version to  which  continuous  injury  can  attach,  and  his  previous  right  of 
action,  so  far  as  it  looked  to  the  future  and  was  continuous,  has  ceased  to  ex- 
ist, for  the  reason  that  by  the  necessary  effect  of  the  condemnation  proceed- 
ings it  has  been  estimated  and  taken  into  account,  and  the  plaintiff,  by  the 
payment  made,  has  been  satisfied  for  it.  It  is  true,  as  is  urged  on  behalf  of 
the  plaintiff,  that  this  is  taking  from  him  a  property  right  against  his  will ; 
but  it  is  not  taking  it  without  compensation.  Condemnation  proceedings 
usually,  but  not  always,  apply  to  tangible  property ;  it  is  never  any  objection 
to  them  that  intangible  lights  are  necessarily  taken,  provided  remuneration  is- 
lawf  uUy  assessed  and  paid. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  awarded. 

(The  other  justices  concurred.) 


Wood  r.  Losey. 
Filed  April  25,  1883. 

Whetber,  when  a  Rarnishee  who  hns  disclowd  and  paid  over  Is  saed  by  an  assignee  of  the  principal 
debtor,  he  cannot  show  that  the  assignment  was  Invalid  as  against  the  creditors  who  had  garnished 

An  infant  sued  for  the  price  of  goods  does  not  have  the  burden  of  showing  that  they  wore  not  neceg. 
«iarie^  and  the  plaintiff  cannot  make  ont  his  case  without  showing  that  they  were,  whether  defendant 
nss&mefi  such  harden  or  not. 

An  infant  saed  for  the  price  of  a  horse  sold  to  him  showed  that  his  sole  bosiness  was  to  carry  on  his 
nM>ttier-in-law'8  farm  for  one-third  of  the  prodnce,  and  that  she  was  to  famish  all  the  teams,  tools,  and 
nnplements.  Hrld^  that  this  showed  that  the  horse  was  not  a  **  necessary  "  for  which  ho  was  liable ; 
and  it  was  error  to  give  the  jnry  to  nnderstand  that  it  was  the  necessity  of  the  horse  to  the  farmini; 
bofliness,  mstead  of  to  his  part  in  it,  that  fixed  his  liability. 

Error  to  Jaickson. 

Hammond,  Barkworth  dk  Smith,  for  plaintiff.  A,  B.  Haynes,  for  defend- 
ant and  appellant. 

Campbell,  J.  Defendant  was  sued  for  the  price  of  a  horse  sold  him  by 
Bmery  Wood,  a  brother  of  plaintiff,  who  claimed  as  assignee.  The  suit  was 
brought  before  a  justice  while  the  defendant  was  an  infant,  and  this  appears  of 
record.  He  was  still  an  infant  when  the  judgment  rendered  against  him  by  the 
justice  was  appealed.  Judgment  was  rendered  against  him,  £dso,  in  the  circuit 
eourt  for  Ingham  county.  It  appeai*ed  that  defendant  had  been  garnished  by 
a  creditor  of  Emery  Wood,  and  had  paid  the  money  over.  But  in  the  present 
suit  this  was  not,  so  far  as  appears,  established  to  have  been  before  som  e 
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notice  of  the  assignment.  Defendant  was  also  prevented,  by  the  ruling  of 
the  coiii-t,  from  showing  fraud  in  tlie  assignment.  If  the  case  could  stAiid 
unreversed  upon  the  other  matters,  we  should  wish  to  consider  whether  ;t 
garnishee  who  has  disclosed  and  paid  over  money  to  creditors  would  not  \ye 
entitled,  when  sued  on  the  same  debt,  to  show  that  the  assignment  was  not 
valid  2is  against  the  creditors  who  garnished  him,  and  who  had,  if  it  w^ 
fraudulent,  a  right  to  complain  themselves  of  the  assignment.  While  we  do 
not  find  ourselves  called  on  to  pass  upon  this  allegation  of  error,  we  do  not 
wish  to  have  it  understood  that  it  Is  regarded  as  unfounded.  We  leave  it  for 
future  consideration. 

We  think  the  jury  was  clearly  misled  by  the  course  taken  below  on  the  sub- 
ject of  infants'  contracts.  While  the  court  in  the  charge  did  undoubtedly 
charge  that  the  plaintiff  must  show  the  horse  to  have  been  a  necessity  to  the 
defendant,  the  force  of  this  was  destroyed  by  the  other  charges  and  refusals 
to  charge.  The  plaintiff- -although  the  defendant  appeared  only  as  an  infant 
and  his  infancy  was  admitted — made  no  attempt  to  do  any  more  than  prove 
the  sale  of  the  horse  as  if  made  to  a  person  of  full  age.  When  he  rested  he 
had  made  out  no  cause  of  action.  If  he  recovered  at  all  it  could  only  be  because 
the  defendant  (who  was  very  unnecessarily  called  on  by  whoever  represented 
his  interests  to  show  by  way  of  defense  what  the  law  presumed  in  his  favor) 
made  out  a  clear  case  of  necessity.  The  fact  that  the  defendant  assumed  the 
burden  did  not  in  any  way  exonerate  plaintiff  from  making  out  a  full  case  of 
actual  necessity.  The  burden  did  not  cease  to  be  the  plaintiff's  burden.  De- 
fendant showed  that  he  was  carrying  on  his  mother-in-law's  farm  for  a  third 
of  the  produce,  and  that  she  was  to  furnish  all  the  teams,  tools,  and  imple- 
ments.    He  had  no  other  business. 

This  showed  quite  clearly  that  the  horse  was  not  necessary  for  defendant, 
and  the  court  should  not  have  refused  to  so  charge.  By  refusing  this  charge, 
and  by  giving  the  jury  to  understand,  as  we  think  they  could  not  fail  to  un- 
derstand, that  it  wiis  the  necessity  for  the  farming  business,  and  not  the  ne- 
cessity for  the  defendant's  part  in  it,  that  would  make  him  liable,  they  were 
led  to  a  verdict  which  has  no  testimony  to  sustain  it.  We  have  had  some 
doubt  whether  we  could  properly  grant  a  new  trial  upon  the  reversal,  the 
defendant  was  not  brought  into  the  case  so  as  to  be  impleaded  in  the  way  tlie 
statute  points  out.  The  guardian  does  not,  on  the  original  record,  appear  to 
have  been  properly  appointed,  and  he,  and  not  the  defendant,  had  charge  of 
the  original  defense  and  appeal.  We  are  strongly  inclined  to  regard  the  whole 
proceedings  as  too  defective  to  l)ear  investigation.  Defendant  did  not  assign 
error  on  this  point,  but  it  is  open  on  the  record,  where  the  issues  indicate  error, 
and  may  stand  in  the  way  of  any  future  judgment  for  plaintiff.  As  the  bst 
signments  of  error  now  stand,  we  shall  reverse  the  judgment,  with  costs  of 
both  courts  up  to  this  time,  and  allow  a  new  trial,  if  the  plaintiff  sees  fit  to 
incur  the  risk. 

(The  other  justices  concurred.) 


Iron  Cliffs  Co.  c.  Beechbb. 
•  Filed  April  27.  1883. 

An  InDtroment  exeonted  for  tbe  benefit  of  specified  creditors,  «nd  porportlng  to  cniiTey  property  to 
certain  personii,  who  were  also  creditors,  on  their  express  agreement  to  sell  it  and  pay  the  debts  ts 
far  as  the  proceeds  would  go,  and,  if  there  shonhl  be  any  enrplas,  pay  other  debts  and  sell  back  to 
the  grantors  any  unsold  property  in  case  they  should  ftirnish  money  within  a  year  to  pay  ctt  the»- 
cnred  debts,  is  not  a  chnttel  mortgage,  but  a  deed  in  trust  vesting  trustees  with  absolute  title  aad 
right  of  sale  nnttl  the  trust  purposes  ahould  be  accomplished. 

Error  to  Marquette. 

Ball  d-  Hanscom,  for  plaintiff.    F.  O,  Clarke  for  defendant  and  appellant. 
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Campbell,  J.  This  was  an  action  of  replevin  for  an  engine,  which  plain- 
tiff claimed  under  a  sale  from  Ball  &  Owen,  who  held  a  paper,  the  character  of 
which  is  disputed  by  defendant,  who  insists  it  was  a  chattel  mortgage  and 
void  as  against  creditors  for  want  of  record  or  change  of  possession.  The 
character  of  the  instrument  is  the  only  matter  now  in  dispute.  If  not  a  mort- 
gage plain  tiff  *s  title  should  prevail.  The  instrument  was  dated  November 
%^  1877,  and  executed  by  the  Pacific  Rolling  Mill  Company  for  the  benefit  of 
several  creditors.  It  purported  on  its  face  to  convey  this  with  other  property 
to  Biill  &  Owen,  a  firm  of  attorneys  at  Marquette,  who  had  a  personal  claim 
and  also  had  charge  of  other  claims,  upon  the  express  agreement  of  the  grant- 
ees to  sell  the  property  on  the  best  terms  they  could  get  and  pay  the  debts 
named  as  far  as  the  proceeds  would  go,  the  grantors  agreeing  to  pay  any  defi- 
ciency. Provision  was  also  made  for  paying  certain  other  debts  if  there 
Bhould  be  any  surplus,  and  for  selling  back  to  the  grantors  any  unsold  prop- 
erty, if  they  should  within  a  year  furnish  money  to  pay  off  the  secured  debts. 
It  is  impossible  to  treat  this  document  as  a  mortgage.  It  provided  for  and 
required  sales  to  be  made  absolutely,  and  not  upon  any  defeasance.  The 
gnuitees  were  trustees  to  sell,  and  that  was  their  primary  duty.  The  pro- 
visions concerning  any  surplus  were  no  more  than  would  be  proper  in  relation 
to  the  resulting  trust  which  would  belong  to  the  grantors  after  the  debts  were 
extinguished.  The  transfer  must  be  considered  as  a  plain  and  express  con- 
veyance in  trust,  vesting  tlie  trustees  with  an  absolute  title  and  right  of  sale 
anfcil  the  trust  purposes  were  accomplished. 

The  court  below  took  this  view  and  the  judgment  must  be  affirmed,  with 
eests. 

(The  other  justices  concurred.) 


DtTBFiSE  V,  Abbott. 
Filed  April  27, 1883. 

9tM  eonrt  eannot  refute  to  submit  proper  qnestioiis  to  a  jury  fbr  speelal  flndlni^  beoanae  ft  la 
«1ahned  the  paniee  have  agreed  oa  tbe  facts,  onless  such  agreement  is  made  a  matter  oC  record. 

Wben  a  resldaary  legatee,  who  has  given  bond  for  the  payment  of  debts  and  legacies,  extends  the 
tUBO  of  payment  of  sach  legacies  by  giving  notes  therefor  and  taking  receipts  for  payment  withont 
the  assent  or  procurement  of  the  sureties  on  his  bond,  the  sureties  are  discharged  fjrom  liability. 

Wbere  a  legatee,  who  is  a  minor,  accepts  a  note  of  the  residuary  legatee  in  payment  of  a  legacy  doe 
ber  and  such  note  falls  due  before  she  Is  of  age,  unless  she  snbseqnently  ratifies  the  same  the  sureties 
«a  the  bond  of  the  resldaary  legatee  are  not  discharged. 

Error  to  Wayne. 

Frazer  <fe  Gates^  for  plaintiff.  Alex.  D.  Fowler,  for  defendants  and  appel- 
lants. 

Campbell,  J.  Recovery  was  had  below  against  John  McKeown  as  prin- 
dpiU,  and  respondents  as  sureties,  on  his  bond  as  executor  and  residuary  lega- 
tee of  John  T.  McKeown,  deceased,  for  legacies  left  to  Sophia  and  Kate 
Xjantz.  The  defense  rested  chiefly  on  the  ground  of  dealings  which  discharged 
the  sureties.  There  are,  however,  some  preliminary  questions  to  be  noticed. 
The  objection  that  the  present  suit  should  have  been  by  scire  facias,  on  the 
footing  of  a  former  judgment,  for  the  penalty  of  the  same  bond,  woiild  have 
prevailed  if  properly  taken,  but  it  is  not  raised  by  the  pleadings.  Defend- 
ants asked  that  several  very  important  questions  should  be  submitted  to  the 
jury  for  special  findings.  A  portion  of  these  the  court  declined  to  submit,  not 
l^ecause  improper,  but  because  the  judge  said  the  parties  both  agreed  on  the 
fitcts.  There  was  no  such  agreement  on  the  record,  and  reference  Wfts  had  to 
eome  sup|K>sed  or  actual  understanding  on  the  trial  in  presence  of  the  jury. 
Tliis  was  evident  error.  The  object  of  having  special  findings  is  to  know 
what  are  the  rights  of  tlie  parties,  and  to  liave  them  spread  upon  the  record. 
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Whether  the  jury  draw  their  conclusions  from  the  preponderance  of  evidence, 
or  from  admissions  in  open  court,  can  make  no  difference  as  to  the  necessity 
of  having  the  facts  declared  on  the  record.  Until  this  is  done  the  facts  cars- 
not  be  regarded  as  settled.  It  would  seem  very  strange  if,  when  a  paity  \u 
open  court  should  admit  his  adversary's  case,  that  iadmission  before  the  jury 
could  be  held  as  exempting  them  from  rendering  a  verdict,  so  thnt  a  judg- 
ment might  be  given  upon  it.  But  such  a  holding  would  be  no  more  inct>r- 
rect  in  principle  than  one  which  should  for  similar  reasons  prevent  a  findinjj 
on  any  part  of  the  case.  This  same  question  was  decided  in  Horhough  v. 
Ckott,  33  Mich.  241. 

The  facts  relied  on  as  discharging  the  sureties  were  that  on  October  2(i, 
1877,  the  executor  delivered  to  each  of  the  legiitees  now  suing  a  promissory 
note  for  the  amount  of  her  legacy,  payable  in  two  years  from  date.  Both  leg- 
acies had  then  become  due,  and  it  was  his  duty  to  pay  them,  inasmuch  as  the 
will  required  their  payment  within  two  years,  and  the  testator  died  and  tho 
will  was  proved  before  October  20, 1875.  The  probate  court  has  no  power  to 
extend  the  time  for  paying  legiicies  when  the  residuary  legatee  gives  bond 
to  pay  debts  and  legacies.  Such  a  bond  puts  an  end  to  the  administration  in 
its  ordinary  course,  and  the  debts  and  legacies  become  personal  charges 
against  him.  When  these  notes  were  given  Sophia  Lantz  was  of  age,  bat  Kate 
was  not.  It  was  not  lawful  to  deal  with  the  principal  in  sucli  a  way  as  to 
change  the  terms  of  his  liability,  without  the  consent  of  the  sureties,  and  they 
were  discharged  if  any  such  dealing  took  place  without  their  assent  or  pro- 
curement. Tliere  is  nothing  in  the  Record  showing  this  atssent.  The  proofe 
show,  and  it  seems  to  be  conceded,  that  Sophia  and  Kate  both  accepted  notes 
and  gave  receipts,  which  were  turned  over  to  the  sureties,  who  are  interested 
in  having  the  debts  canceled. 

We  can  see  no  legal  reiison  for  holding  Sophia  to  be  entitled  to  be  relievei 
on  account  of  any  supposed  mistake/of  iaw.  If  "the  sureties  had  contributeJ 
to  deceive  or  overreach  her,  the  case  might  be  different.  But  they  cannot  be 
held  responsible  for  the  conduct  of  McKeown,  assuming  that  the  settlement 
was  IJTOuglit  abouir  by  rfeliance  on  his  advice.  The  law,  however  l>ardly  it  may 
result  in  particular  cases,  must  hold  parties  to  the  oonseqnences  of  their  dt^ 
liberate  acts.  The  note  which  she  accepted  whs  given  for  the  legaey  and  ex- 
tended time  on  it  two  years.  A  court  has  no  right  to  censure  sureties  foi  fn* 
sisti ng  on  their  legal  rights,  and  it  was  error  to  so  deal  with  the  case  as  to 
authorize  or  induee  the  jury  to  disregard  their  rights  or  to  deiil  with  Mc- 
Keo wn's  acts  as  if  the  sureties  were  in  any  way  responsible  for  them.  While 
sympathy  is  naturally  given  to  young  women  who  have  been  honestly  or 
dishonestly  induced  to  accept  payment  in  doubtful  securities,  it  is  not  per- 
missible to  hold  innocent  persons  responsible  to  them  for  such  oonseqnences. 
Kate  stands  in  a  different  position.  She  had  no  power  to  extend  the  time  for 
paying  her  legacy,  and  she  did  not  become  of  age  until  after  the  note  given  to  her 
became  due.  Unless,  therefore,  she  did  some  act  after  she  came  of  age  ex- 
tending time  or  in  some  other  way  changing  McKeown's  liability,  she  is  not 
baiTed  of  her  action.  Inasmuch  as  the  note  in  her  hands  was  past  due  when 
she  came  of  age,  we  do  not  see  how  time  was  extended  by  retaining  it,  ii»r 
why  it  should  be  held  to  be  payment  unless  so  treated  in  fact. 

It  was  claimed  that  she  was  a  party  to  a  transaction  whereby  a  deed  of 
lands  was  accepted  in  payment  or  in  security  for  an  extension  of  the  two  leig- 
acies.  Whether  she  consented  to  any  such  arrangement  is  a  question  of  faci 
which  it  belonged  to  the  jury  to  determine.  But  we  think  the  charge  to  the  jury 
open  to  the  criticism  that  it  pressed  upon  them  too  strongly  the  judge's  view 
of  tlie  facts.  It  is  to  be  regretted  that  the  suit  was  brought  in  its  present  foriiu 
as  it  makes  some  confusion,  inasmuch  as  the  interests  of  the  parties  are  hut 
joint,  and  it  is  quite  possible  their  rights  may  not  be  governed  by  the  aanve 
rules.    On  the  present  record  the  errors  apply  to  the  whole  case,  but  their  in- 
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it^rests  should  be  kept  separate  in  any  verdict  that  may  be  rendered  hereafter 
in  case  of  a  recovery  for  either  of  them. 

We  do  not  refer  to  separate  questions  not  likely  to  arise  again.  For  the 
erroni  mentioned  the  judgment  must  be  reversed,  with  coBts  of  this  court, 
and  a  new  trial  granted. 

(The  other  justices  concurred.) 


By  AN  V.  Fraliok. 

Filed  April  27, 1883. 

Wbere  a  deelaratfon  hi  ni  Mtion  by  s  motber  for  the  sedactlon  of  her  adoK  daughter  allegefl  ibat 
5he  ia  folly  aiiUiori«ed  by  aakl  daagbter  to  briog  soeb  acUoD,  and  ecDtalna  no  aTerment  of  loss  of 
^errices,  aoeb  aotioD  mnat  beeooaidered  aa  atatotory,  and  no  eyidenco  of  any  damage  auafcained  by 
tlM^  motbor,  by  reason  of  tbe  aedoctlon  of  tbo  daagbter,  is  admissible. 

C^ase  made  from  Kent. 

Loomu  A.  Miller^  for  plaintiff  and  appellant.  Champlin  A  More,  for  de- 
fendant. 

CooLEY,  J.  This  action  is  brought  for  the  alleged  seduction  by  the  de- 
fendant of  the  plaintiff's  danghter.  The  decls^ration  is  given  in  the  margin."*" 
rhe  case  coming  on  for  trial,  counsel  for  the  plaintiff  in  his  opening  to  the 
juiy  stated  that  the  suit  was  brought  for  the  recovery  of  such  damages  as 
8he  had  suffered  by  tbe  seduction  of  the  daughter,  and  proceeded  to  call  a 
wituef».  Counsel  for  the  defendant  thereupon  objected  to  the  introduction  of 
any  evidence  on  this  view  of  the  case,  and  insisted  that  the  declaration  was 
framed  for  the  recovery  under  the  statute  of  the  damages  suffered  by  tbe 

^NOBAB  RTAJT  V.  HSXRT  FrAUCK. 

ICttu  Oounfy,  m.s  Morab  Ryan,  of  said  coanty.  plaintiff  berein,  by  Loomift  A.  Miller,  ber  attorney, 
bt-ing  foUy  auiborized  so  to  do  by  ber  daughter  Mary  A.  Ryan,  comes  into  this  eoart  and  complains 
vt  Henry  Fralick,  defendant  berein,  being  iii  custody,  etc.,  of  a  plea  of  trup^n  on  the  com. 

Kor  that  whereas  tbe  said  defendant,  contriving  and  unjustly  intending  to  injure  t^e  said  plaintifi; 
lieretoTore,  to-wlt.  on  the  twenty-fifth  day  of  July.  A.  D.  1876,  and  on  divers  otiier  days  and  times 
ihereafler,  and  prior  to  tbe  first  day  of  November,  A.  D.  1S76,  at,  to-wlt,  tbe  city  of  Gmnd  Rapids,  in 
^id  eOB«ty,  Mdoeed,  debaacbed,  and  carnally  knew  Mary  A.  Ryan,  daughter  of  tbe  plaintiff,  who 
was  Lben  of  full  age,  t«wwit,  of  the  age  of  22 years,  and  whose  father  was  then  dead,  by  means  of  which 
»4id  premises  saiU  plaintlil  baa  suffered  great  wrong  and  injui^,  to  iter  damage  $j(l,O0a 

\nd  for  that  wbereaa,  also,  before  and  at  the  time  of  tbe  committing  of  the  said  grievance  herein 
Rfxt  mentioned,  at,  to-wit,  the  city  of  Grand  Rapids,  In  the  county  of  ^ent  aforesaid,  the  plaintiff, 
being  ilieii,aa  now,  a  widow  and  an  invalid,  without  means  of  supporting  herself,  had  a  danghter, 
Mary  A.  Ryan,  whoae  father  was  then  dead,  and  who  resided  with  the  plaintiff  and  greatly  assisted 
Ur  in  sopportlngand  mainUlning  herself  and  family,  yet  the  said  defendant,  well  knowing  tbe  prem. 
•^•c  but  contriving  and  unlawfully  intending  to  injure  tbe  plaintiff,  on,  to-wit,  the  twenty-tiftb  day 
i>f  July,  A.  D.  1876,  and  at  divers  other  times  before  the  first  day  of  November,  A.  D.  1876,  at,  to-wit, 
tb^  City  of  Grand  Rapids,  In  said  coanty,  falsely  and  wrongfully  represented  to  the  said  Mary  A. Ryan, 
wbo  was  then  of  tbe  age  of  22  years  and  unmarried,  and  fully  competent  to  marry,  that  he  was  then 
t  wldoirer  and  nnmarried,  and  In  consideration  of  tbe  promise  of  said  Mary  A.  to  marry  him  on  rr. 
qaest,  be,  tto  aatd  dalbodant,  promised  to  marry  the  said  Mary  A.  Ryan  vrlthtn  a  reasonable  time 
iherealter. 

Tfant  the  said  Mary  A.,  so  confiding  In  the  said  promises  of  tbe  defendant  so  Aade  to  ber,  and  often 
«ad  aanny  times  repeated,  and  alao  oonfldlng  In  his  earnest  professions  ef  love  and  alfeetion,  and  bia 
oft-repeated  asauraneea  thht  be  would  faithfully  keep  and  fulfill  his  said  promises,  and  at  his  urgent 
wttclftatleii  and  xeqaeat,  by  reason  of  bla  tald  promlsea  to  marry  her,  and  ftilly  relying  on  tbe  same, 
did  at  Jengtli  yleki  tebia  sollefUttonB  and  deslies.  and  permH  tbe  said  defendant  to  have  illieit  sexual 
iQter^oane  with  hsr,  and  be,  the  said  defendant,  did  then,  by  reason  of  bis  saM  promises,  pledges, 
and  protearion  so  made  aa  aforesaid,  have  illieit  sexual  intercourse  with  tbe  said  Mary  A.  Ryan,  and 
lid  sednee  and  debauch  ber,  and  the  said  Illieit  intercourse  was,  during  the  next  ensuing  three 
moutba,  many  times  repeated,  and  each  time  under  a  renewed  promise  of  marriage.  By  reason  of 
which  said  premises  the  aald  plalnUff  haa  been  greatly  injured,  to  her  damage  $60,000^  and  thersfore 
she  brtnpa  suit. 

▼  J5— 86  (na  ix) 
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daiigbter  herself.  The  court  took  tliis  view  of  the  declnratioii,  and  after 
giving  leave  to  the  plaintilf  to  amend — which  was  not  accepted — directeil  a 
verdict  for  defendant.  The  only  question  now  is  whether  the  declaralion  \s 
properly  framed  for  the  recovery  by  the  mother  on  her  own  behalf. 

The  statute  provides  that  ^^  it  shall  not  be  necessary  in  any  action  on  thecra^so 
for  seduction  hereafter  to  be  brought  to  allege  in  the  declaration  or  to  prove 
on  the  trial  any  loss  of  service  in  consequence  of  such  seduction;  but  If  tltt* 
female  seduced  be  a  minor  at  the  time  of  the  seduction,  the  action  may  l>e 
brought  by  her  father,  mother,  or  guardian;  and  if  such  female  be  of  full  age 
the  action  may  be  brought  t>y  her  father  or  any  other  relative  who  shall  be 
authorized  to  bring  the  same."     Comp.  Laws,  §  6195. 

By  the  next  section  it  is  made  unnecessai*y  to  allege  or  prove  that  the  per- 
son seduced  was  the  servant  of  the  plaintiff,  and  seotioa  6197  prorides  tiuit 
'*  the  two  last  sections  shall  not  be  so  construed  as  to  prevent  any  person  eu- 
titled  to  the  services  of  the  person  seduced  from  maintaining  anaetion  for  the 
loss  of  service  or  other  damage  sustained  by  him  in  consequence  of  the  seduc- 
tion." 

It  is  apparent  that  the  pleader  had  the  statute  in  view  in  framing  this  dec- 
laration, for  the  recital  of  authorization  by  the  daughter  would  be  idle  oa 
any  other  supposition.  But  it  is  contended  on  the  plaintifiTs  behalf  that  that 
recital  may  be  treated  as  surplusage,  and  the  declaration  is  then  good  at  tlid 
common  law  as  a  declaration  by  the  mother  upon  her  own  injury.  Hancock 
V.  Willioite,  1  Duv.  3  IS.  It  will  be  observed,  however,  upon  an  examination 
of  the  declaration,  that  the  grievance  which  was  the  supposed  basis  of  the 
common-law  action,  namely,  the  loss  of  service^  is  nowhere  alleged  in  it.  Th^ 
daughter  was  of  full  age,  residing  with  the  invalid  mother,  and  giving  her  »«- 
sistance;  but  the  relation  of  master  and  servant  is  not  averred,  aor  is  any  loa^i 
of  service,  or  even  of  what  presumptively  in  the  case  of  an  adult  child  was 
voluntary  assistance,  alleged  or  suggested.  Taking  this  fact  in  connection 
with  the  recital  of  the  daughter's  consent  to  the  action,  whieh  is  without 
meaning  unless  the  action  is  statutory,  we  are  not  left  in  doubt  that  the  ao 
tion  is  brought  under  the  statute  for  the  daughter's  injury.  The  defendant 
had  a  right  to  so  understand  it ;  and  even  if  it  were  possible  to  support  the  de^ 
laration  as  in  common  law,  if  there  were  no  such  statutory  action,  it  woukl  not 
be  allowable  to  do  so  when  the  declaration  so  unmistakably  suggests  ihe  stat- 
utory action,  and  no  other. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Lymburner  0.  Jenkinson. 
Filed  April  27, 1883. 

Where  a  defendant  objects  that  a  retnrn  of  "  perspual  servioe  "  on  *  tBiikinone  in  nm  actloa  belbroe 
JosUce  of  the  peace  is  falee  and  takes  a  special  appeal  to  the  circait  coart,  it  is  not  error  for  Unejadctt, 
on  the  return  of  ttie  jAstice  that  the  officer's  retura  was  in  due  form  and  that  he  was  not  aware  of  any 
anlawrulness  In  it,  to  overrule  the  special  appeal  and  order  the  oaee  to  stand  for  hearing  on  tiw 
merits. 

It  would  seem  that  a  special  appeal  from  a  jnatiee  of  tho  peaoe  is  intended  toroaoh  only  the  daei«> 
ions  aeiually  made  hj  the  Justice,  or  which  are  necesaariisr  Involved  in  his  action^  and^hat  an  error  is 
fact  most  be  rectified  hy  some  other  proeeaa. 

The  purpose  of  an  affidavit  for  appeal  ia  to  bring  the  oaae  into  the  circuit  court  and  to  indicate  tb? 
qnertions  for  consideration  in  that  courU  and  it  i;9  not  evidence  of  the  facts  recited  fbr  any  oth«r  par- 
pow  thnn  to  secure  a  return  of  the  justice  of  the  pence. 

Where  tlie  return  miide  shows  a  judgment  apparently  correct,  aU  special  assignments  of  error  stun-l 
disproved  and  must  be  overrnled,  and  the  cn!«  directed  to  stand  for  trial  on  the  merits. 

Errors  and  irregularities  not  objected  to  in  the  court  below  will  not  bo  considered  on  appenl. 
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Wh«re  parties  take  appeals  fo*-  the  correction  of  fanlta  which  can  be  easily  and  inexpensively  cor- 
rected withoat  tbem,  they  will  be  entitled  in  the  appellate  court  to  deinnnd  nothing  that  they  do  uol 
^bow  nil  anqoestionable  right  to,  and  all  Jast  Intendments  will  favor  the  correctness  of  judicial  ac» 
tioe. 

Error  to  St.  Clair. 

Oluulwiek  &  Cline,  for  plaintiff.  B,  C.  Farrand^  tot  defendant  and  appe- 
lant. 

C001.KT,  J.  This  case  originated  in  justice's  court,  and  was  begun  by  sum- 
rnoiis,  which  was  returned  personally  served.  The  defendant  did  not  appear 
on  the  return-day,  and  the  plaintiff  proved  his  case  and  took  judgment.  The 
defendant  took  a  special  appeal  to  the  circuit  court,  and  assigned  in  his  affi- 
davit as  reasons  therefor  that  the  officer's  return  of  personal  sei:vice  was  false; 
that  *^the  only  service  made  of  said  summons  by  the  constable  who  had  and 
returned  same  was  made  by  leaving  with  the  clerk  of  deponent  at  deponent's 
office,  in  the  absence  of  deponent,  what  purported  to  be  a  copy  of  sum- 
mons in  said  cause,  and  deponent  did  not  appear  in  said  cause."  The  justice 
made  return  to  the  appeal,  and,  in  answer  to  the  error  assigned,  stated  that 
the  officer's  return  of  service  was  in  due  fonn,  and  that  he  was  not  aware  of 
any  untruthfulness  in  it.  Thus  the  error  assigned  ap{)ears  to  be  an  error 
in  fact.  When  the  case  was  called  for  hearing  in  the  circuit  court,  it  seems 
to  have  been  submitted  on  the  affidavit  and  return,  and  the  circuit  judge 
overruled  the  special  appeal,  and  ordered  the  case  to  stand  for  hearing  on  the 
merits.     This  order  is  the  first  error  assigned  in  this  court. 

It  is  contended  on  the  part  of  the  plaintiff  that  a  special  appeal  is  not 
adapted  for  the  trial  of  errors  of  fact,  and  is  not  provided  for  such  errors. 
The  statute  respecting  such  appeals  provides  that  'Mn  case  there  shall  be  any 
objection  to  the  process,  pleadings,  or  other  proceedings,  and  the  decision  of  the 
Justice  thereon,  which  would  not  be  allowed  to  bo  made  on  the  trial  of  the  ap- 
peal, the  same  may  be  set  off  specifically  in  the  affidavit,  (Comp.  Laws,  §  5432,) 
and  the  justice  is  required  to  return  copies  of  all  processes,  returns,  plettdings, 
and  affidavits  upon  which  any  process  issued  or  motion  was  made,  and  so 
much  of  the  evidence  and  proceedings  as  may  be  necessary  fully  to  exhibit 
the  questions,  motions,  and  decisions  made  and  presented  in  such  cause." 
The  inference  is  very  strong  from  this  language  that  a  special  appeal  is  to 
reach  only  the  decisions  actually  made  by  the  justice,  or  which  are  neces- 
sarily involved  in  his  action ;  and  such  was  the  view  expressed  by  Mr.  Justice 
CiiRisTlANCY  in  Chaffee  v.  Thomas,  5  Mich.  53.  57.  See  Wris/ht  v.  Russell, 
19  Mich.  346.  If  this  is  correct,  an  error  in  fact  must  be  rectified  by  some 
other  process.  But  whether  this  is  so  or  not  is  immaterial  now.  The  spe- 
cial appeal  appears  to  have  been  submitted  to  the  circuit  judge  on  the  jus- 
tice's return,  upon  a  claim,  apparently,  that  the  affidavit  for  appeal  proved 
the  fact  alleged  until  disproved.  But  there  is  no  foundation  for  any  such 
claim.  The  purpose  of  the  affidavit  is  to  bring  the  case  into  the  circuit  court, 
and  to  indicate  the  questions  for  consideration  in  that  court,  and  it  is  not 
evidence  of  tlie  facts  recited  for  any  other  purpose  than  to  secure  a  return. 
If  the  return,  when  made,  shows  a  judgment  apparently  correct,  the  general 
rule  is  that  all  special  assignments  of  error  stand  disproved ;  and  if  iissign- 
ments  of  error  of  fact  are  admissible,  the  rule  must  be  the  same,  at  least  to 
this  extent;  that  the  burden  of  showing  error  when  it  does  not  appear  by  the 
return  must  be  upon  the  party  alleging  it.  The  affidavit  does  not  prove  it, 
and  when  the  case  is  submitted  upon  the  affidavit  and  the  return,  there  is  no 
alternative  but  to  do  what  the  judge  in  this  case  did,  overrule  the  special 
assignments  of  error,  and  direct  the  case  to  stand  for  trial  on  the  merits. 

When  this  order  was  made  the  defendant  refused  to  take  part  in  the  sub- 
sequent proceedings,  and  a  jury  was  called  who  heard  evidence  and  assessec'. 
the  plaintiff's  chimages.  The  trial  by  jury  is  now  assigned  for  error.  But  th" 
defendant  was  present  in  court  by  his  attorney  and  took  no  objection.     11^ 
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was  simply  standiug  by  and  watching  the  proceedings,  consenting  to  nothing, 
but  pointing  out  no  errors.  We  cannot  permit  him  to  point  out  mere  irregu- 
larities now.  They  should  have  been  brought  to  the  attention  of  the  court 
at  the  time,  in  order  that  the  judge  might  avoid  or  obviate  them.  And  this 
leads  us  to  remark  that  the  defendant  has  apparently  been  pursuing  the  same 
policy  all  the  way  through.  He  does  not  pretend  in  his  affidavit  for  appeal 
that  the  summons  served  upon  his  clerk  was  not  brought  to  his  attention  im 
due  season ;  and  if  it  was,  and  he  failed  to  object  to  the  service  in  the  justice's 
court,  his  appeal  was  entitled  to  no  favor.  If  parties  take  appeals  for  the 
correction  of  faults  which  can  be  easily  and  inexpensively  corrected  without 
them,  they  will  be  entitled  in  the  appellate  court  to  demand  nothing  that  they 
do  not  show  au  unquestionable  right  to ;  and  all  just  intendments  will  favor 
the  correctness  of  judicial  action. 

The  only  substantial  error  appearing  in  this  record  is  that  the  circuit  ooort 
rendered  two  distinct  judgments ;  one  for  costs  on  the  special  appeal,  as  if 
that  were  a  distinct  suit  by  itself,  and  another  for  damages  and  costs  on  the 
merits.  But  no  error  is  assigned  upon  this,  and  the  case  will  stand  affirmed^ 
with  costs  to  the  plaintiff. 

(The  other  justices  concurred.) 


Stoffeb  «.  Stoffeb. 
Filed  April  27, 1883. 

Wbera  a  wife,  after  living  with  her  boRbnnd  a  little  over  a  month,  avowed  her  pvrpon  to  toave  taikar 
and  never  live  with  him  again,  and  the  husband  opposed  sauh  separation  and  tried  to  prevent  it  wtU- 
eot  aaccesii,  and  on  her  leaving  gave  her  S600  as  demanded,  and  took  a  release  from  her  of  claiaii  ope* 
hia  property,  the  husband  may,  after  three  years,  obtain  a  divorce  on  the  groand  of  deaertUm. 

Appeal  from  Eaton. 

Sagpndarph  &  Powers,  for  complainant  and  appellant. 

Peb  Cubiam.  Divorce  is  prayed  in  this  case  for  the  cause  of  desertiomi 
The  facts  appear  to  be  that  the  parties  were  married  when  the  one  was  5^ 
and  the  other  60  years  of  age ;  that  after  living  together  a  little  more  than 
a  month  the  defendant  avowed  her  purpose  to  separate  from  her  husband  an^ 
never  live  with  him  again ;  that  he  was  opposed  to  the  separation  and  ende^iv- 
ored  through  a  friend  to  prevent  it  without  success ;  that  delendant  demanded 
money  from  him  when  she  went  away,  and  that  he  gave  her  $500,  in  returs 
for  which  she  gave  him  a  release  of  claims  upon  his  property.  The  separatioi 
took  place  more  than  three  years  before  the  bill  was  filed,  and  the  parties  have 
never  lived  together  since.  If  the  separation  had  been  by  voluntary  arrange- 
ment, the  living  apart  in  pursuance  of  it  could  not  be  called  desertion.  Bat 
in  this  case  it  ai^)ears  that  the  separation  was  forced  upon  complainant  against 
his  desire.  The  provision  he  then  made  for  his  wife  was  made  in  pursuance 
of  peremptory  demands,  and  probably  to  avoid  litigation;  and  we  Incline  to 
hold  that  it  should  not  preclude  the  redress  he  seeks.  We  can  hardly  say  that 
the  original  fault  was  mutual ;  and  though  the  case  is  undefended,  there  is  n« 
evidence  of  collusion. 

The  prayer  of  the  bill  will  therefore  be  granted* 
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Clark  v,  Dunlap. 
Filed  April  27,  1883, 

tn  an  sction  of  raplerln  before  a  recorder,  acttog  as  justice  of  the  peaee,  the  recorder  neglected  to 
Much  hia  sfgnatore  tothe  Jarat  on  the  afUdavit,  and  neglected  to  reqaire  the  surety  on  the  bond  to 
jasttfy  te  writing.  Tte  defendant  appeared,  joined  Issne,  and  adjonrned  the  eanae  from  time  to  time 
utthont  mnking  any  objection  whatever  to  the  writ.  Heid^  tliat  he  lud  sabmltted  to  the  Jurisdiction 
and  waived  all  right  to  set  aside  the  writ. 

Error  to  Sfaiawaasee. 

MeBride  it  Miner,  for  plaintiff.     Watson  A  Chandler^  for  defendant. 

Per  Curiam.  Clark  sued  Dunlap  in  raplevin  before  the  recorder  of  ("o- 
ranna,  the  latter  acting  as  a  justice  of  the  peace.  The  recorder  neglected  to 
attach  his  signature  to  the  jurat  on  the  affidavit,  and  neglected  also  to  require 
the  suFetj  to  the  bond  to  justify  in  writing  as  provided  by  the  statute.  Act 
NFo.  188,  Laws  1879.  The  writ  was  made  returnable  on  the  eighth  of 
June  and  was  returned  personally  served.  The  property  was,  however,  not 
taken  on  the  wnt.  The  parties  appeared  on  the  return-day  and  joined  issue, 
and  the  cause  was  then  continued  from  time  to  time  until  the  seventeenth  of 
August,  the  last  continuance  being  on  stipulation.  No  objection  had  been 
taken  to  the  proceedings.  But  on  that  day,  and  when  the  case  was  ready  for 
trial  before  a  jury,  the  defendant  moved  to  quash  the  writ  on  the  ground  that 
tiie  bond  was  not  approved  as  provided  by  statute.  The  motion  w^as  d(v 
nied  and  the  parties  thereupon  tried  the  cause  on  the  merits,  and  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  S20,  and  the  recorder  entered  judg- 
ment on  it. 

The  defendant  took  a  special  appeal  and  the  circuit  court  quashed  the  writ, 
with  costs  against  the  plaintiff,  on  the  ground  that  the  affidavit  and  bond 
were  void.  We  are  not  able  to  concur  in  this  view.  As  no  property  was 
taken  on  the  writ  the  action  was  merely  personal  and  was  substantially  a  case 
of  trover.  By  appearing  and  joining  issue  and  adjourning  the  cause  from 
time  to  time  without  any  objection  whatever  the  defendant  submitted  to  the 
jurisdiction  and  waived  all  right  to  set  aside  the  writ. 

The  judgment  quashing  the  writ  must  be  revemed,  with  costs,  and  the  case 
will  stand  for  trial  in  the  circuit  court  on  the  merits. 
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SUPREME  COURT  OF  IOWA. 

IjQWRiA^  and  others  r.  Shannon  and  oltoxi. 
Piled  April  17,  1883. 

A  homestmd  may  be  claimed  by  a  family  la  lands  of  the  hatbnnd,  as  agaiiist  Us  eredlUm,  t 
tbe  hasbaod  and  wife  own  contlgaoos  tracit  of  land,  and  oooapy  the  two  tracts  ra  a  homestead,  wA 
the  dwelling-hoase  on  the  Jalid  of  the  wife. 

Where  the  right  of  homestead  attaches  to  tbe  land  of  the  hasband,  a  sale  made  by  the  sheriff,  oAdor 
an  execDtlon  aguin9t  him,  without  platting  thAname,  as  demanded  by  the  wife.  Is  inyalid. 

Where  tbe  father  Is  dend  or  has  dlAnppenred,  and  if  living  has  not  waived  his  homestead  righto  la 
land,  a  claim  and  demand  made  by  the  wife  to  the  sheriff  operates  for  the  benefit  of  the  flsntty  aatf- 
fectually  ns  if  mnde  by  the  hasband  and  father. 

In  tin  action  by  the  purchaser  at  a  sherift'^s  sale,  under  sach  circnmstances^to  recover  the  laadfrea 
the  minor  children,  they  may,  by  cross.bill.  attack  tbe  validity  of  the  sale  and  sheriff's  deed. 

Appeal  from  Black  Hawk  circuit  court 

The  material  tacts  in  the  case  are  as  follows: 

Michael  Woods  and  Catherine  Shannon  were  married  in  1865.  At  the  time 
of  the  marriage  Catherine  Shannon  was,  by  a  former  marriage,  the  mother  of 
Mary  Shannon  and  Archibald  Shannon,  who  were  then  minors.  After  the 
said  marriage  there  was  born  to  the  parties  thereto  three  children,  who  are 
now  minors.  In  October,  1874,  Michael  Woods  disappeared^  and  from  that 
time  to  the  present  has  never  been  heard  from  by  his  family  or  friends,  and 
they  do  not  know  whether  he  is  dead  or  alive.  When  Woods  left  his  home 
he  was  the  owner  in  fee  of  63  acres  of  land,  and  Catherine  Woods,  his  wife, 
was  the  owner  in  fee  of  60  acres  of  land  adjoining  the  land  of  her  husband, 
and  which  she  acquired  before  her  said  marriage.  Both  of  said  tracts  wert) 
used  and  occupied  as  one  farm  by  the  said  parties,  and  from  whieli  tiiey  so^ 
ported  themselves  and  family.  The  dwelling-house  in  which  they  lived  was 
situated  on  the  part  of  the  farm  owned  by  Catherine  Woods,  but  the  Und 
belonging  to  her  was  barren  and  much  of  it  untillable,  and  for  that  reason  that 
portion  of  the  farm  be!o.)ging  to  said  Michael  constituted  the  chief  means  of 
support  of  the  family.  Neither  of  said  parties  ever  had  the  homestead  in  said 
premises  platted  or  set  apa.rt  as  provided  by  law. 

After  Michael  Woods  disappeared  the  said  Catherine  remained  upon  said 
farm  with  her  children,  and  supported  them  from  the  proceeds  thereof  until 
her  death,  which  occurred  in  July,  1877.  After  the  disappearance  of  Michael 
Woods,  one  Milks  commenced  an  action  against  Woods  and  sued  out  an  at- 
tachment, and  caused  the  same  to  be  levied  upon  the  said  land  of  Michael 
Woods,  and  served  said  Woods  with  notice  of  the  action  by  leaving  a  copy  with 
said  Catherine,  and  on  such  service  a  judgment  was  recoveretl  and  special  ex- 
ecution was  awarded  for  the  sale  of  the  land.  Catherine  Woods,  being  then  in 
possession,  gave  written  notice  to  the  sheriflP  that  she  claimed  a  homestead 
right  in  the  lands  levied  upon,  and  made  a  written  demand  that  he  should 
cause  to  be  platted  to  her  and  set  apart  as  a  homestead,  that  part  of  said  land 
now  claimed  by  the  plaintiff.  The  sheriff  disregarded  said  demand  and  notice, 
and  sold  the  land  to  the  plaintiff,  who  purchased  the  same  with  full  knowledge 
of  "such  facts." 

This  action  was  brought  to  recover  the  land  of  said  minor  children,  and  these 
facts  having  been  submitted  to  the  court  by  the  averments  of  the  answer  and 
cross-bill,  to  which  there  was  a  demurrer  by  the  plaintiff,  the  court  held  that. 
the  sheriff's  sale  was  valid  and  the  said  facts  constituted  no  defense  to  tbe 
action.     Defendants  appeal. 

Boies  d'  Couchf  for  appellants.     C  E.  RansieTi  for  appellee. 
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RoTimocK,  J.  1.  In  addition  to  the  foregoing  facts  it  should  be  stated 
that  the  defendants  in  their  cross-bill  ilsked  that  the  sheriff's  sale  and  deed 
be  set  aside,  and  the  defendant's  title  be  quieted,  etc.  We  deem  it  proper  to 
say  this  much  in  response  to  that  part  of  the  appellee's  argument  in  which 
it  is  olmnied  that  the  sheriff's  sale  and  deed  cannot  be  attacked  in  a  collateral 
proceeding.  Tjion  the  issues  presented  the  defendants  by  their  crossrbill  at- 
tack the  sale  in  as  direct  a  manner  as  if  they  had  by  motion  sought  to  set  it 
aside  before  the  deed  was  made. 

2.  The  principal  question,  and,  indeed,  as  it  appears  to  us  the  only  question. 
Id  the  case  is  this:  May  a  homestead  be  claimed  by  a  family  in  lands  of  the 
'husband  as  against  tlie  creditors  of  the  husband,  wh^e  the  husband  and 
wife  own  contiguous  tracts  of  land  and  occupy  the  two  tracts  as  a  homestead, 
with  the  dwelling-house  on  the  land  of  the  wife?  And  we  may  as  well  pro- 
ceed to  the  merits  of  the  question  at  once,  for  the  demand  made  by  Catherine 
Woods  to  the  sheriff,  that  the  land  in  controversy  should  be  set  off  and  in* 
eluded  in  the  homestead,  was  just  as  valid  a  demand,  so  far  as  that  question 
is  Involved,  as  it  Michael  Woods  had  been  present  and  demanding  the  same 
thing.  **The  owner,  or  the  husband  or  tvt'fey  may  select  the  homestead  and 
cause  it  to  be  marked  out  and  platted,"  etc.  Code.  §  19i)8.  And  if  the  right 
of  homestead  attached  to  the  land  of  Michael  Woods*  a  sale  made  by  the  sheriff 
without  platting  the  same  wtis  invahd.     Rowly  v.  White,  46  Iowa,  680. 

It  should  further  be  siuted  that  it  is  (jharged  in  the  cross-bill  that  Michael 
.  Woods  is  dead,  or  that  it  lie  be  still  living  he  has  not  at  any  time  in  any 
maiuker  waived  his  houiestejul  rights  in  the  land  in  controversy.  These  facts 
dispose  of  any  (;laim  which  can  be  made  that  the  defendants,  his  children,  can 
nuike  no  claim  to  homestead  rights.  The  claim  and  demand  made  by  the 
wife  to  the  sheriff  operated  for  the  benefit  of  the  family  as  effectually  as  it 
made  by  the  husband  and  father. 

We  come  then  to  the  merits  of  the  controversy.  If  the  dwelling-house  of 
the  family  had  been  located  upon  the  land  in  controversy  there  would  be  no 
jgiuestlon  of  the  homestead  right  as  claimed  by  the  defendants.  Hut  because 
the  dwelling-house  is  upon  the  land  of  the  wife,  it  is  maintained  that  the 
bomestead  cannot  be  made  to  embrace  any  part  of  the  husband's  laud.  It  is 
true  that  section  1994  of  the  Code  provides  that  •*  the  homestead  must  em- 
brace the  house  used  Jis  a  home  by  the  owner  thereof,''  etc.  But  the  term 
**owner"  cannot  have  much  force  in  determining  this  question,  because  owner- 
ship, as  between  husband  and  wife,  is  not  a  material  question  in  determining 
.homestead  rights.  The  homestead  is  exempt  from  judicial  sale  "whether 
pwned  by  husband  or  wife,"  and  either  may  make  the  homestead  selection. 
Code.  §§  1988,  1998.  And  it  may  embrace  "different  lots  and  tracts,  if  they 
are  contigtious.    Section  1995. 

Now  it  appears  to  us  it  is  entirely  immaterial,  so  far  as  the  right  of  the 
creditors  are  concerned,  whether  the'  legal  title  to  the  homestead  be  in  the 
husband  or  the  wife,  or  whether  one  of  them  liolds  the  legal  title  to  one  tract 
and  the  other  to  another  tract.  The  material  inquiry  is,  what  are  the  metes 
and  bounds  of  the  homestead,  as  a  homestead,  and  there  is  nothing  in  the 
statute  requiring  that  the  title  thereto  should  be  in  either  the  husband  or 
wife.  The  object  of  the  law  is  to  sectire  to  the  family  a  homestead  exempt 
•  from  judicial  sale,  and  to  attain  this  end  regard  is  had  to  what  particular 
40  acres  of  the  farm  is  the  homestead,  rather  than  to  the  question  wliether  the 
"legal  title  to  this  part  or  that  is  in  the  husband  or  wife.  We  think  the  de- 
matrer  to  the  answer  and  cross-bill  should  have  been  overruled.    Reversed. 
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HiNTBAOEB  V.  KiENE  aad  another. 
FUed  April  17,  1883. 

When  the  actton  of  a  citfooaiusil  ghoald  appear  of  record  fn  a  book  kept  for  the  purpose  of  allow 
iog  their  proceedings  as  provided  by  law,  the  absence  of  all  record  of  a  levy  of  a  special  tax  for  a  aide, 
walk  in  a  book  contalniog  the  record  of  the  proceedings  of  the  coancU  outy  be  safficient  evidence  to 
overcome  the  prima/meie  evidenee  of  a  tax  deed  purporting  to  be  exeeated  In  pnrsQAnce  of*  tax  sale 
made  for  sach  special  tax. 

Where  it  is  contended  that  the  record  of  such  levy  might  have  been  made  ta  a  **  miante-book,**  which 
IS  not  a  book  provided  for  by  law,  but  a  mere  private  memorandnm*  it  is  not  necessary  U»  show  that 
such  book  does  not  contain  a  record  of  the  levy. 

A  paper  purporting  to  be  a  resolution  of  the  city  council,  snd  alleged  to  be  indorsed  by  the  city  re- 
corder as  **  adopted,"  is  not  such  a  record  as  the  law  provides,  and  is  not  evidence  of  the  action  of 
the  council. 

Where  defendant  testifies  that  he  is  the  owner  of  a  lot  sold  for  n  special  tax,  and  no  objectiop  Is  In- 
terposed, this  is  sufficient  to  make  out  a  prima  facie  case  and  allow  him  to  dispute  the  validity  of  the 
fax  deed.     Brand*ifr.  fiarrUon  Co.  50  Iowa,  169.  followed. 

Appeal  from  Dubuque  circuit  court. 

Action  to  quiet  title  to  lot  245  in  the  city  of  Dubuque.  The  plaintlffl  clainui 
under  a  tax  deed  executed  to  him  by  the  treasurer  of  the  city  of  Dubuque  in 
pursuance  of  a  tax  sale  purporting  to  be  made  upon  a  special  tax  for  laying  a 
plank  sidewalk  in  front  of  the  lot.  The  defendant  Eaene  claims  to  be  the 
owner  in  fee-simple  of  the  south  half  of  the  lot,  and  the  defendant  Zumhoff 
of  the  north  half.  They  both  deny  the  validity  of  the  tax  sale,  and  deny  that 
there  was  ever  any  levy  of  the  alleged  special  tax,  and  they  ask  that  their 
respective  titles  be  quieted*  Decree  waa  rendered  for  the  defendants.  The 
plaintiff  appeals. 

Robinson  df  Powers^  for  appellant.  Fmke  dk  Lyon  and  McCeney  ifr  (fDon^ 
nell,  for  appellee. 

Adams,  J.  The  plaintiff  introduced  in  evidenoo  a  tax  deed  which  purported 
to  be  executed  in  pursuance  of  a  tax  sale  made  for  a  special  tax  levied  in 
1868.  The  deed  thus  introduced  became  by  statute  prima  facie  evidence  that 
the  levy  was  made  as  therein  recited.  So  far  there  is  no  controversy.  After 
the  introduction  of  the  tax  deed  by  the  plaintiff  the  defendants  introdaeed 
evidence  for  the  purpose  of  showing  that  no  levy  was  in  fact  made.  The  con- 
trovei-sy  arises  upon  the  question  as  to  whether  the  defendant's  evidence  was 
suflicient  to  establish  such  fact. 

If  the  levy  was  made,  t  he  action  of  the  city  council  in  making  it  should  ap* 
pear  of  record  in  a  book  kept  for  the  purpose  of  showing  the  proceedings  of 
the  city  council  in  the  office  of  the  city  recorder.  City  Charter,  §  12, 
Laws  1857;  Revised  Ordinances  of  1861.  It  may  be  that  the  absence  of  all 
record  of  a  levy  would  not  conclusively  show  that  none  was  made.  But  ab- 
sence of  the  record  of  a  levy  is  a  circumstance  tending  to  show  that  none  was 
made,  and  it  may  be  sufficient  to  overcome  the  prima  facie  evidence  of  the 
deed.  Early  Y.^WhitUngham,  43  Iowa,  167.  It  is  true  that  the  proof  that 
certain  books  do  not  show  a  record  of  a  levy  would  not  necessarily  be  suffi- 
cient evidence  that  there  is  no  record.  It  would  not  be  sufficient  if  the  books 
produced  were  mutilated,  {Boston  v.  Savery^  44  Iowa,  654;)  or  if  the  books 
produced  did  not  appear  to  be  authentic  or  sufficiently  identified,  {Genther  v. 
Fuller,  36  Iowa,  606;)  or  if  for  any  reason  there  was  ground  for  supposing  that 
there  might  be  other  books.  In  the  case  at  bar  a  book  was  introduced  which 
appears  without  question  to  be  the  record  of  the  proceedings  of  the  city  coun- 
cil for  the  year  1868.  The  plaintiff  himself,  indeed,  relies  upon  this  book  in 
part.  It  shows  certain  action  of  the  council  in  relation  to  the  sidewalk  in 
question.  But  there  is  no  pretense  that  it  shows  a  levy  of  the  special  tai- 
The  plaintiff  insists  that  t]»ore  is  no  sufficient  evidence  that  it  does  not.  But 
we  think  that  there  is.     The  recorder  testified  in  sulistance  tliat  he  had  made 
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awi  examination  and  found  no  record  of «  levy.  It  is  true  his, attention  appears 
to  huve  been  confined  to  the  yeax  1868,  and  it  is  suggesled  that  perhaps  there 
was  a  levy  made  before  that  time.  But  the  deed  recites  no  levy  except  aa 
Hijule  in  1868,  and,  what  is  more,  the  proceedings  shown  by  the  book,  and  re- 
lied upon  in  part  by  the  plaintiff,  were  had  in  1868,  and  were  proceedings 
preliminary  to  a  levy.  We  think  that  there  was  sufficient  evidence  of  the  absence 
of  tlie  record  of  a  levy  to  raise  the  presumption  that  there  was  no  levy,  and 
to  overcame  the  prima  fcuiie  evidence  of  the  deed.  We  ought,  perhaps,  to  say 
in  this  connection  that  the  plaintiff  contends  that  there  was  evidence  show- 
ing that  there  was  another  book  which  might  have  contained  the  record  of 
the  levy,  and  which  book  was  not  produced  and  does  not  appear  to  have  been 
examined.  The  book  referred  to  is  called  a  minute-book.  But  this  minute- 
book  does  not  appear  to  be  a  book  provided  for  by  law,  but  to  be  in  the  nat- 
ure of  a  private  memorandum.  It  was  not  necessary,  we  think,  to  show  that 
sach  book  did  not  contain  a  record  of  the  levy. 

Tlie  plaintiff  contends,  however,  that  there  was  some  affirmative  evidence 
of  a  levy  aside  from  the  deed.  A  cei*tain  paper  wa^  introduced  in  evidence 
.purjwrting  to  be  a  resolution  dated  November  10,  1868,  aud  declaring  that  a 
tax  of  $5.90  is  levied  upon  the  lot  in  question  to  pay  for  a  sidewalk.  On  the 
back  of  the  paper  was  written  the  word  "  adopted."  *  Evidence  was  introduced 
iihowing  that  the  word  ''adopted*'  was  in  the  handwriting  of  one  Glab,  who  was 
c;Uy  recorder  at  that  time.  But  in  our  opinion  this  paper  was  not  competent 
evidence.  It  was  introduced  as  a  record  of  the  proceedinj^  of  the  council. 
Bat  it  was  not  such  record  as  the  law  provides,  to  say  nothing  of  its  want  of 
flue  authentication.  It  is  said,  however,  by  the  plaintiff  that  even  if  the  fact 
la  that  he  has  no  title,  he  is  nevertheless  entitled  to  a  decree  that  he  has  title, 
because  the  defendants  have  failed  to  prove  that  they  or  those  under  whom 
tbey  hold  had  title  at  the  time  of  the  tax  sale.  This  position  is  based  upon  a 
provision  of  statute:  **No  person  shall  be  permitted  to  question  the  title  ac- 
quired by  a  treasurer's  deed  without  first  showing  that  he,  or  the  person  under 
whom  he  claims  title,  had  title  to  the  property  at  the  time  of  the  sale."  Code, 
$  897 ;  Kevision,  §  784.  Under  this  provision  it  was  doubtless  the  plaintiff's 
right  to  insist  that  the  defendants  should  not  be  allowed  to  introduce  evidence 
3t8»ii1ing  his  tax  title  without  first  introducing  evidence  sufficient  to  show 
primn  facie  that  they  or  those  under  whom  they  claim  were  the  legal  or  equi- 
table owners  of  the  property  at; the  time  of  the  sale. 

On  this  point  both  the  defendants  testified  that  they  were  the  owners  of  the 
property  claimed  by  them  respectively.  This  testimony  was  admitted  with- 
out ol>jection,  and  was,  we  think,  under  the  ruling  in  Braiiderf  v.  Harrison 
(Jo,  50  Iowa,  169,  sufficient  to  make  ap7*f ma/a(?ie  case.  In  tlmtcase  the  court 
.siaid :  *^  It  is  urged  that  the  plaintiffs  did  not  show  by  proper  evidence  that 
l*ey  were  the  owners  of  the  land  upon  which  the  tax  was  levied.  They 
were  permitted  to  siate,  under  oatli,  that  they  were  the  owners,  and  were  not 
required  to  produce  record  evidence.    This,  we  think,  was  sufficient. 

Borne  other  questions  are  presented,  but,  in  the  view  which  we  have  taken 
.<9<  the  case,  the  consideration  of  them  is  unnecessary. 

In  our  opinion  the.  decree  of  the  circuit  court  must  be  affirmed. 


Martensen  z?.  Chicago,  R.  I.  &  P.  E.  Co. 
Filed  April  17,  1883. 

As  tYie  factfl  In  thiR  cam  show  wilhoat  qnestion  th^fe  the  plaintiff  aeedleml/  pat  Wmwlflii  ii  duBftiw 
•«iM  place,  and  that  no  one  except  himAelfis  to  blame  for  the  conseqaences,  he  is  not  dntUled  to  reooTSV 
tOft  the  iatdry  complained  of  by  reason  of  the  negligence  of  the  railroad  company. 

Appeal  from  Pottawattamie  circuit  court. 
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Tills  is  an  action  to  ret^over  damages  for  a  personal  injury.  There  Wi4s  a 
tria?l  by  jnry ,  and  a  verdict  and  judgment  for  the  defendant.    Plaintiff  appeals. 

Mynster  dt  Adanis,  for  appellant.  Wright  &  Baldwin  and  Wrig?^  Cnm- 
mings  &  Wright,  for  appellee. 

lloTOROCK,  J.  The  plaintiff,  a  laborer  in  the  employ  of  the  defendant^  was 
in  a  stock  car  spreading  sand  which  had  been  thrown  in  the  car.  While  be 
was  in  the  car  thus  employed,  it  was  attached* to  an  engine  and  put  in  motion 
to  be  taken  to  the  stock-yards.  While  it  was  in  motion,  the  plaintiff  climbed 
out  of  the  car  and  stood  upon  what  is  c^led  the  oil-box,  which  is  a  kind  of  cov- 
ering for  the  end  of  an  axle  of  a  car,  and  maintained  himself  by  holding  on  to 
the  slats  above.  While  in  this  position,  the  train  moved  along  to  a  switcb 
and  was  reversed,  and  it  ran  backward  upon  another  track.  While  moving 
upon  this  last  track  the  train  passed  a  freight  platform  and  plaintiff  was  struck 
by  some  '*  running  boards,'*  which  projected  beyond  the  edge  of  the  platform, 
and  thrown  under  the  wheels  and  injured.  These  running  boards  are  mov- 
able, and  are  used  to  bridge  over  the  space  between  the  cars  and  the  platform 
in  order  to  load  and  unload  freight.  The  plaintiff  claimed  that  he  was  in- 
jured by  the  negligence  of  the  defendant  in  permitting  the  "  running  boardi" 
to  remain  projecting  beyond  the  platform,  and  also  by  the  negligent  operatioa 
of  said  train.  The  plaintiff,  in  his  testimony,  stated  that  when  he  climbed  on 
the  ontside  of  the  car  the  speed  of  the  train  had  been  reduced  in  order  to  make 
the  switch,  and  that  he  intended  to  get  off  at  the  switch,  but  that  the  train 
did  not  stop  to  enable  him  to  do  so,  and  that  he  remained  in  his  position  staad- 
ing  on  the  oil-box  past  the  platform  where  he  was  injured.  In  addition  to 
tlie  general  veixlict,  the  jury  answered  certain  inten*ogatories  which  the  coart 
propounded  at  the  instance  of  the  parties.  Those  asked  by  the  plaintiff  w«re 
as  follows: 

**/ni.  1.  At  what  rate  of  speed  was  defendant's  train  with  the  stock  car  in 
question  manning  on  the  evening  when  plaintiff  was  injured?  Atis.  About 
four  miles  per  hour.  Tnt  2.  How  long  did  defendant's  train  ordinarily  stop 
in  making  the  No.  1  switch?  -4.  From  one  to  two  minutes?  Iiit.  3.  l>i«l 
the  train  in  question  stop  at  said  switch  on  this  occasion  as  they  ordinarily 
did?  A,  Yes.  Int.  4,  Is  the  oil-box  in  question  a  safe  place  to  ride  on  the 
car  in  question  while  being  operated  in  said  yard  ?  A.  No.  Int.  5.  Would 
tlie  plaintiff  have  been  in  any  danger  in  riding  on  said  oil-box  on  said  car 
had  it  not  been  for  the  running  board  projecting  beyond  the  platform?  A. 
Yes.  Int,  6,  Did  the  plaintiff  act  with  ordinary  care  and  prudence  in  at- 
tempting to  get  off  said  train  at  said  switch?  A,  No.  Int  7.  Did  plaintiff 
have  reasonable  cause  to  believe  that  he  would  be  able  to  get  off  said  car  at 
said  switch?  A.  Yes.  Int  8.  If  said  train  had  stopped  the  usual  time  at 
said  switch,  would  plaintiff  have  been  able  to  get  off  with  safety?     A,  Teai" 

T!)e  questions  asked  at  the  instance  of  the  defendant  were  as  follows: 

**QneMlo7i  1.  Was  the  plaintiff  in  the  stock  car  when  tlie  train  started  from 
the  sand  pile  ?  Amffoer.  Yes.  Q,  2.  Did  the  train  to  which  said  stock  car 
was  attached  run  from  the  said  pile  on  track  No.  4  up  to  and  on  track  No.  1  * 
A,  Yes.  Q.  8.  Did  said  train  stop  on  track  No.  1  between  one  and  two  min- 
utes while  making  the  switch  from  track  No.  4  thereon?  A.  Yes.  Q,  4.  Did 
track  No.  1  lead  west  from  the  switch  to  defendant's  stock-yard?  A.  Yea. 
Q,  5.  Did  the  train,  after  being  switched  from  track  No.  4  to  track  No.  1. 
start  west  on  said  track  towards  defendant's  stock-yard?  A,  Yes.  Q.  ^ 
Did  plaintiff  know  that  said  train  was  going  from  the  sand  pile  to  defendant's 
stock-yard  to  be  reloaded  thereat?  A.  Yes.  Q,  7.  Was  the  plaintiff  ftmiiliar 
with  the  tracks,  buildings,  platform,  stock-yard,  and  appurtenances  in  and 
about  defendant's  yard  where  the  accident  occurred,  and  the  manner  of  swit^~ 
ing  cars  therein  ?    A.  Yes." 

Counsel  for  appellant  complain  because  they  were  not  permitted  by  the 
court  to  prove  that  it  was  common  and  usual  for  employes  to  ride  ou  fcbe  oil- 
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box  of  tbe  cars  while  perfomiifig  yaixl  work,  and  tliiit  it  was  a  rule  of  defend- 
ant to  permit  parties  woiicing  in  their  yard  to  ride  on  what  is  known  as  tiie 
oil-box.  Wittiout  determining  wliether  or  not  an  unnecessary  and  dangerous 
custom  may  in  any  case  be  relied  upon  as  excusing  an  injured  party  from  the 
charge  of  oontributory  negligence,  we  think  the  ruling  upon  this  evidence 
was  oonect  f<x  two  reasons:  (1)  The  offei^  evldenoe  would  not  have  shown 
that  it  was  customary  for  employes  to  ride  on  an  oil-box  while  passing  a  plat- 
form in  close  proximity  to  the  car.  The  jury  found  that  the  plaintitt'  was  in 
danger  in  his  position  upon  the  car,  even  if  the  *'  running  boards "  had  not 
been  projecting  beyond  the  platform :  The  evidence  shows  that  the  space  be- 
tween the  oar  and  the  platform  was  from  14  to  18  inches.  (2)  The  plaintiff 
claims  that  he  intended  to  get  off  at  the  switch  because  it  was  nearer  the 
point  he  intended  to  go  after  leaving  the  train,  and  the  Jury  have  found  that 
the  train  stopped  at  the  switch,  and  that  plaintiff  could  have  left  the.  car  with 
safety  at  that  point.  It  therefore  appears  that  remaining  on  tiie  car  and  rid- 
ing past  the  platform  was  wholly  unnecessary,  and  that  plaintiff  was  per- 
forming no  duty  to  the  defendant  in  so  doing. 

The  plaintiff's  counsel  complain  of  the  instructions  given  by  the  court  to 
the  jury,  and  of  the  refusal  to  give  instructions  asked  by  the  plaintiff.  Under 
the  facts  in  this  case,  we  do  not  think  it  necessary  to  enter  upon  any  discus- 
sion as  to  the  law  governing  the  right  of  the  parties.  We  think  the  facts,  as 
the  plaintiff  claims  them  to  be,  show,  without  question,  that  he  needlessly  put 
himself  in  a  dangerous  place,  and  that  no  one  except  himself  is  to  blame  for 
the  consequences. 

Tbe  idea  that  the  employes  on  the  engine  saw  him  in  his  perilous  position 
and  made  no  effort  to  avert  the  accident  is  not  well  founded.  The  jury  might 
possibly  have  found  that  the  fireman  saw  him,  but  there  was  no  evidence  that 
he  saw  the  projecting  running  boards.  The  plaintiff  himself  did  not  see  them. 
Affirmed* 


LUEHRSMANN  V.  HoiNGS,   ExCCUtor,  OtC. 

Filed  April  17, 1883. 

•An  eXftifilniiUofi  of  the  efrldetice  In  this  cum  is  hUd  to  support  the  verdict. 

Where,  in  a  suit  against  an  executor,  he  testiaes  In  his  own  l>ehair,  tbe  plaintiff  Is  not  a  competent 
-witness  on  that  acconnt  to  testify  as  to  personal  transactions  between  himself  and  the  decedent. 
Section  3939,  Code. 

Appeal  from  Clinton  circuit  court. 

This  is  a  proceeding  to  establish  a  claim  against  the  estate  of  Herman 
Kahle,  deceased,  which  claim  consists  of  two  promissory  notes  which  were 
executed  by  Kahle  in  his  life-time.  The  defendant  pleaded  that  the  notes 
were  without  consideration,  and  that  they  had  been  paid  by  Kahle.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant.    Plaintiff  appeals. 

W,  C  Grohe  and  L,  A,  Ellis,  for  appellant.    A.  R.  Cotton,  for  appellee. 

UoTHuocK,  J.  1.  It  is  contended  in  argument  that  the  verdict  is  not  sus* 
tained  by  the  evidence.  We  think  otherwise.  A  careful  examination  of  the 
entire  evidence  leads  us  to  the  conclusion  that  the  jury  were  fully  warranted 
in  finding  that  the  notes  hatl  been  paid  by  Herman  Kahle,  the  maker. 

2.  The  defendant,  the  executor,  testified  to  certain  transactions  between 
the  decedent  and  the  plaintiff.  The  plaintiff  was  also  a  witness,  and  certain 
objections  to  his  testimony  were  sustained  because  the  facts  sought  to  be 
elicited  were  in  the  nature  of  personal  transactions  between  himself  and  the 
decedent,  and  of  which  the  plaintiff  was  not  a  competent  witness  under  sec- 
tion 36^9  of  the  Code.  It  was  sought  by  the  testimony  of  the  plaintiff  to 
prove  that  the  notes  in  controversy  had  not  been  paid  by  Kalile.    Questions 
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in  various  forms  were  asked  the  witness,  the  answers  to  all  of  which  would 
necessarily  involve  personal  transactions  between  the  plaintiff  and  the  dece- 
dent It  is  claimed  that  the  testimony  was  competent,  becanse  the  execator 
was  examined  as  a  witness  in  liis  own  behalf.  In  answer  to  this  position  we 
deem  it  sufficient  to  say  that  the  plaintiff  was  not,  by  any  of  the  rulings  com- 
plained^of,  deprived  of  tlie  right  to  testify  fully  in  relation  to  any  transaction 
or  communication  concerning  which  the  defendant,  the  executor,  testified, 
and  under  the  provisions  of  section  3689  of  the  Code  he  was  not  a  competent 
witness  to  any  other  such  transaction  or  communication. 

*S.  Exceptions  were  taken  to  the  instructions  given  by  the  court  to  ttie 
jury,  and  to  the  refusal  to  give  certain  instructions  asked  by  the  plaintiff. 
We  do  not  deem  it  necessary  to  set  out  tliese  objections.  Xhey  are  ingenious 
and  some  of  them  are  plausible,  but  they  fail  to  convince  the  mind  that  the 
court  erred  in  any  material  respect  in  the  rulings  complained  of.  Indeed,  it 
appears  to  us,  looking  at  the  whole  record,  that  the  case  was  tried  and  sent 
to  the  jury  in  an  exceptionally  unobjectionable  manner.     Affirmed. 


ShILLITO  v.  8AMPSON. 

riled  April  18,  1883. 

When  no  prejudice  Is  shown  as  resnltiag  ftom  the  ruling  of  the  court  in  excluding  erfdence,  aiid  ii 
does  not  appear  from  the  abstract  what  was  to  be  proved  or  what  the  answer  would  be.tt  wlU  aol  Be 
presumed  tliat  It  was  prejudicial. 

Where  the  abstract  fails  to  show  what  it  was  expected  to  prove  byerldence  that  has  been  ezcladed 
bfthe  court.  It  will  not  be  presumed  that  the  ruling  was  prejudicial. 

Where  the  defense  pleaded  Is  that  the  contract  upon  whtch  the  action  fa  based  was  rescinded  b^  an 
agreement  between  defendant  and  a  copartner  of  plaintiff,  acting  for  the  firm,  the  assent  nf  plaintiff 
to  snch  rescission  cannot  be  shown  by  proving  that  snch  copartner  stated  that  the  plaintiff  had  eoa- 
«ento<l  tliereto. 

Where  the  court  attutru  the  existence  of  a  fact  upon  which  an  Instruction  is  based,  and  omit  to  di- 
rect tlie  jury,  under  proper  instructions,  to  find  sucli  fact  before  applying  the  rule  of  law  in  snch  in. 
!«tmction  to  the  case,  the  Judgment  will  be  reversed. 

Appeal  from  Buena  Yista  circuit  court. 

Action  to  recover  for  services  rendered  under  written  contract  in  estab- 
lishing the  business  of  a  creamery.  There  was  a  judgment  upon  a  verdict 
for  plaintiff.     Defendant  appeals. 

Robinson  d;  Milchrist,  for  appellant.    Lot  Thomas  for  appellee. 

Beck,  J.  1.  Tlie  petition  alleges  that  plaintiff  and  one  Froelich,as  copart-. 
ners,  entered  into  a  contract  with  defendant  to  canvass  among  farmers  and 
secure  from  them  contracts  for  cream,  to  be  furnished  for  use  at  defendants 
creamery ;  that  under  this  contract  the  plaintiff  rendered  certain  services,  and 
while  in  the  employment  defendant  discharged  him  and  peimitted  him  to  do  no 
more  work  connected  with  the  business,  and  that  subsequently  the  copart- 
nei-ship  existing  between  defendant  and  Froelich  was  dissolved,  and  plaintiff 
acquired  by  transfer  the  interest  of  the  other  partner  in  the  claim  against 
defendant.  As  a  special  defense  it  is  pleaded  by  defendant  that  the  contract 
upon  which  the  action  was  based  was  annulled  and  set  aside  by  an  agreement 
made  between  defendant  and  Froelich,  acting  for  the  firm. 

2.  Froelich  was  a  witness  in  plaintiffs  behalf,  and  upon  the  cross-examination 
was  asked  whether,  at  a  certain  time,  he  did  not  have  a  conversation  with  a 
person  named,  wherein  he  stated  that  plaintiff  had  consented  to  the  cancella- 
tion of  the  contract  with  defendant.  Upon  objection  by  plaintiff,  the  witness 
was  not  permitted  to  answer  the  question.  This  ruling  is  the  ground  of  de- 
fendant's first  objection. 

The  abstract  before  us  fails  to  show  what  plaintiff  expected  to  prove  by  the 
answer  to  the  question,  ,or  what  reply  he  expected  to  elicit  from  the  witness. 
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As  no  prejudice  is  shown  resulting  from  the  ruling  of  the  court,  under  j\  fa- 
uiiliHr  rulei  we  cannot  imagine  the  testimony  that  would  have  been  given  and 
thus  presume  prejudice.  Jenks  y.KnotU  Mexican  Silver  Mining  Co.  12  N. 
W.  Kep.  588. 

3.  The  defendant  offered  to  prove,  by  a  witness  introduced  in  his  behalf, 
that  Froelich  stated  the  plaintiff  had  consented  to  the  rescission  of  the  contract. 
This  statement  was  made  before  the  dissolution  of  the  partnership.  The  evi^ 
dence  was  properly  excluded.  Its  purpose  was  to  establish  plaintiff's  assent 
to  the  rescission  of  the  contract  by  showing  that  his  partner  had  made  state- 
ments to  that  effect.  The  evidence  is  clearly  hearsay;  and  besides,  the  state- 
ment of  Froelich  as  to  the  words  or  acts  of  the  plaintiff  would  nut  alone  bind 
plaintiff  if  his  assent  to  the  rescission  of  the  contract  be  necessary  to  its  va- 
lidity. 

4.  The  court  directed  the  jury  that  Froelich  could  not,  for  the  iirm,  enter 
into  an  agreement  with  defendant  to  rescind  the  contract.  This  instruction 
is  supported  by  plaintiffs  counsel  upon  the  consideration  that  as  the  business 
to  be  done  under  the  contract  constituted  all  the  business  of  the  firm,  and  the 
sole  purpose  of  its  existence,  it  was  not  competent  for  one  partner  to  destroj' 
or  terminate  the  business  of  the  firm,  and  thus  work  its  practical  dissolution. 
The  statement  of  the  conclusion  of  law  here  made  may  possibly  be  correct. 
tSee  Leib  v.  Pierpont,  12  N.  W.  Kep.  544.  But  the  case  does  not  demand  the- 
application  of  the  rule.  The  fact  upon  which  the  proposition  Is  based,  namely, 
that  the  business  of  the  firm  was  exclusively  confined  to  the  prosecution  of 
business  under  the  contract,  is  not  shown  by  undisputed  testimony,  or  by  ad- 
missions of  the  parties.  On  the  other  hand,  there  was  evidence  tending  to^ 
sAtow  the  contrai-y.  If  the  rule  of  the  instruction  be  correct,  which  we  need 
not  now  determine,  the  court  erred  in  assuming  the  existence  of  the  fact  upon 
which  the  instruction  was  based,  and  in  omitting  to  direct  the  jury,  under 
proper  instructions,  to  find  it,  before  they  should  apply  the  rule  to  the  case. 
For  this  error  the  judgment  of  the  circuit  court  is  reversed. 


Heath  and  others  v,  Des  Moines  So  St.  L.  B.  €k>.  and  others. 
Filed  April  18,  1883. 

An  ordln«nee  of  a  city  coancil  aathorized  a  railroad  company  toconstraet  a  switch  **od,  over,  and 
nlong"  certain  alleys  named,  and  "* along"  a  certain  other  alley,  //e/d,  that  the  omlssioa  of  the 
words  **  on  and  over  '*  did  not  restrict  the  railroad  company  in  its  use  of  the  last-named  alley,  and 
cofnpel  them  to  construct  their  road  by  the  side  of  sach  alley  on  private  property  over  which  the  city 
tuul  no  control. 

Tbe  doty  of  keeping  alleys  open  and  trw  ftrom  nnlsanoes,  imposed  upon  cities  by  section  BST  of  the 
Code,  does  not  apply  to  snoli  obstmctlons  as  a  city  is  specially  empowered  to  anthorlae,  and,  conm- 
qnently,  does  not  prevent  a  city  ttom  authorising  the  nse  of  its  alleys  by  a  railroad  company,  ns  pro- 
vided by  section  464. 

Since  the  adoption  of  section  46i  of  the  Code,  which  requires  both  the  consent  of  the  city  authorities 
nnd  the  payment  of  damages  to  the  parties  injured,  this  court  cannot  restrain  a  railroad  company 
mm  proceeding,  under  the  statute  and  authority  eonferred  by  city  ordinance,  to  appropriate  an 
sllegr  by  the  oonstrnctlon  of  Its  track  along  the  same.  I>moU  v.  C.  ^  y.  W.  Ry.  Ce.  46  Iowa,  3S9,  dis.. 
tiagaisbed. 

A  city  council  have  no  authority  under  the  statute  to  devote  tha  streets  and.alleys  of  a  city  to  a 
railway  track  for  the  private  benefit  simply  of  an  individual. 

Appeal  from  Polk  district  court. 

The  plaintiff  Heath  is  the  owner,  of  lots  4  and  5».  block  20,  situated  between' 
Foarth  and  Fifth  streets  in  the  city  of  Des  Moines,  west  side.  Between  these 
lots  there  is  an  alley,  16  feet  wide,  running  east  and  west.  On  lot  4,  north 
of  the  alley,  is  plaintiff's  elevator;  on  lot  5,  south  el  the  alley,  is  his  oat-meal 
miH,  having  a  capacity  to  manufacture  30,000  barrels  of  oat-meal  per  i^nnum; 
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and  in  which  there  is  a  large  amount  of  expensive  machinery.  August  4, 187D, 
the  city<30uiicil  granted  to  the  said  plaintiff  the  right  to  lay,  maintain,  and  o|>er- 
ate  a  side  track  or  switch  from  some  point  on  the  Chicago,  Rock  Island  &  Pacitic 
Railroad^  between  Fourth  and  Fiftii  streets,  along,  over,  and  across  pai-ts  of 
Jots  6  and  7,  block  25,  and  the  alleys  running  through  the  same,  and  between 
lots  4  and  5  in  block  20,  to  plaintiff's  said  buildings.  The  grant  so  made  was 
<iccepted  by  the  plaintiff  on  the  next  day,  and  a  portion  of  said  side  track  has 
been  laid,  but  what  portion  or  how  much  the  record  does  not  discloee.  On 
the  twenty-first  day  of  March,  1881,  the  city  council  passed  an  ordinance,  tlie 
portion  of  wiiich  material  to  tliis  controversy  is  as  follows:  *'That  the  right 
of  way  be  and  is  hereby  granted  to  the  Des  Moines  &  8t. -Louis  Kiiiiroad  (Com- 
pany, or  its  assigns,  through  the  city  of  Des  Moines,  on,  over,  along.  u{)on,  and 
across  the  following  streets  and  alleys,  to-wit."  The  ordinance  proceeds  to 
authorize  the  defendant  to  construct  its  road  on,  over,  and  along  certain  alleys, 
crossing  certain  streets  named,  and  thence  along  the  south  alley  between  Court 
avenue  and  Vine  street,  crossing  certain  streets,  including  West  Fourth  and 
West  Fifth  streets,  across  all  north  and  south  alleys,  and  thence  weste^rly  an 
the  alley  between  Cherry  street  and  Vine  street. 

Acting  under  the  authority  conferred  by  this  ordinance,  the  defendant,  the 
Des  Moines  &  St.  Louis  Railroad  Company,  was  about  to  locate  its  track  on 
the  alley  between  plaintiff's  buildings,  and  to  h^ve  a  sheriff's  jury  proceed  to 
assess  the  damages  which  should  be  paid  to  the  plaintiff  therefor.  Thereupon 
the  plaintiff  commenced  this  action  for  an  injunction,  praying  that  defendanU^, 
and  each  of  tiiem,  and  their  employes  and  attorneys,  may  be  enjoined  froin 
entering  upon  said  alley,  or  proceeding  to  assess  the  damages,  and  from  in  any 
way  asserting  or  exercising  any  right  to  lay  a  track  thereon.  The  defendant 
answered,  the  plaintiff  replied,  affidavits  were  filed,  and  on  the  twenty-second 
day  of  Xovember,  1881,  an  injunction  was  ordered  as  prayed,  and  was  served 
upon  the  defendants  on  the  twenty-third  day  of  November.  On  the  twenty- 
second  day  of  Xovember  the  defendants  gave  notice  of  an  appeal,  and  on  the 
twenty-third  day  of  November  they  filed  an  appeal  bond,  which  was  duly  ap- 
proved. On  the  twenty-eighth  day  of  November,  1881,  the  defendants  moved 
the  court  for  an  order  directing  the  clerk  to  recall  the  writ  of  injunction,  ami 
that  plaintiffs  proceed  no  further  under  said  writ,  which  motion  the  court 
overruled.  From  this  ruling  of  the  court  the  defendants  appealed,  November 
30,  1881. 

Parsons  (fc  Rwmells,  for  appellants.  Wright,  Cummins  d'  Wright,  for  ap- 
pellees. 

Day,  C.  J.  1.  The  plaintiff  insists  the  ordinance  in  question  does  not  con- 
fer upon  the  defendant  railroad  company  any  authority  to  construct  its  line 
of  road  upon  the  alley  between  the  plaintiff's  lots,  and  claims  that  the  only 
authority  conferred  is  to  construct  its  road  by  the  side  of  the  alley,  at  Wie 
point  in  question.  The  ordinance  authorizes  the  defendant  to  construct  its 
road  along  the  alley  in  question.  In  other  portions  of  the  ordinance  the  de^ 
fendant  is  authorized  to  construct  its  road  oti,  otjer,  and  along  certain  alleys. 
It  is  claimed  that  this  change  of  language  is  significant,  and  must  have  been 
employed  with  a  purpose.  We  think,  however,  that  the  words  "  <mi,  over,  ami 
along"  were  all  employed  synonymously  in  this  ordinance.  The  words  "on  " 
and  **  over,' '  as  here  employed,  are  clearly  synonymous.  The  word  **  along  "  dow 
not  necessarily  mean  by  the  side  of.  We  say  "  the  troops  marched  along  the 
highway,"  by  which  we  mean  that  they  raaiehed  on  or  oi»r,  not  by  the  sld<> 
of,  the  higliway.  We  cannot  think  that  tiie  city  council,  by  the  change  of 
phi*aseology,  intended  to  authorize  the  defendant  to  construct  its  road  by  the 
side  of  the  alley,  on  private  property  over  which  the  city  had  no  control. 
We  rather  think  that  the  three  words  were  employed  as  synonyms,  and  thjrt 
the  dropping  of  two  of  them  in  the  part  of  the  ordinance  in  question  pos- 
sesses no  significance  whatever. 
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2.  It  is  claimed  by  the  appellee  that  if  the  ordinance  gives  the  power  to 
occupy  this  alley,  the  council  exceeded  its  authority  in  passing  the  ordinance. 
In  support  of  this  position,  counsel  refer  to  the  following  provisions  of  the 
Code: 

*'  Sec.  464.  The  council  shall  also  have  power  to  authorize  or  forbid  the  lo- 
cation or  laying  down  of  tracks  for  railways  and  street  railways  on  all  streets, 
Hileys,  and  public  places. 

••Sec.  527.  The  city  council  shall  have  the  care,  preservation,  and  control 
of  all  public  highways,  bridges,  streets,  alleys,  public  squares,  and  commons 
within*  the  city,  and  shall  cause  the  same  to  be  kept  open  and  in  repair,  and 
free  from  all  nuisances. 

•*  Sec.  1262.  Any  such  corporation  may  raise  or  lower  any  turnpike,  plank 
road,  or  other  highway,  for  the  purpose  of  having  its  railway  cross  over  or 
under  the  same,  and  in  such  case  said  corporation  shall  put  such  highway,  as 
Hoon  as  may  be,  in  as  good  repair  and  condition  as  before  such  alteration  at 
such  place  of  crossing.*' 

It  is  insisted  that  section  527  of  the  Code  requires  the  council  to  keep  all 
alleys  open  and  in  repair,  and  that  no  authority  can  be  conferred  under  section 
464  to  lay  a  railway  track  in  an  alley,  if  it  will  have  the  effect  to  close  the  alley 
for  the  purposes  contemplated  in  its  dedication,  so  that  it  cannot  be  kept 
open.  It  is  evident,  however,  that  this  process  of  reasoning  would  nullify  so 
rnuch  of  section  464  as  empowei-s  the  council  to  authorize  the  laying  of  u 
railway  track  in  an  alley,  for  the  width  of  alleys  in  all  of  our  cities  is  such 
that  the  construction  and  operation  of  a  railway  therein  must  interfere,  to  a 
greater  or  less  extent,  with  the  ordinary  use  of  the  alley.  Tliese  sections 
must  be  so  construed,  if  possible,  as  to  give  force  and  effect  to  both.  This 
may  be  done  by  holding  that  the  duty  of  keeping  the  alleys  open  and  free 
from  all  nuisances  applies  to  all  obstructions,  except  those  w^hich  the  city  is 
specifically  empowered  to  authorize.  The  protection  to  the  owner  of  adjoin- 
ing property  is  found  in  other  provisions  of  section  464,  which  provides  that 
•*  no  railway  track  can  thus  be  located  and  laid  down  until  after  the  injury  to 
the  property  abutting  upon  the  street,  alley,  or  public  places  upon  which  such 
railway  track  is  proposed  to  be  located  and  laid  down,  has  been  ascertained 
and  compensated  in  the  manner  provided  for  taking  private  property  for 
Avorks  of  internal  improvement  in  chapter  4  of  title  10  of  the  Code  of  1873." 

The  appellee  further  relies  upon  section  1262  of  the  Code,  and  insists  that  it 
is  unreasonable  to  provide  that  a  railway  cannot  cross  over  or  under  a  higli- 
way  without  putting  it  in  as  good  repair  and  condition  as  before,  and  at  the 
same  time  authorize  it  to  pass  longitudinally  over  an  alley  in  such  way  as  to 
render  its  after  use  by  the  public  utterly  valueless.  The  answer  to  this  posi- 
tion is  found  in  the  fact  that  under  section  1321  of  the  Revision,  for  which 
•section  1262  of  the  Code  is  substituted,  a  railway  could  be  constructed  over 
or  across  a  highway  without  authority  of  the  city  council  or  the  payment  of 
damages,  whereas  now,  under  section  464  of  the  Code,  a  railway  can  be  con- 
structed lengthwise  upon  a  street  or  alley  only  by  the  authority  of  the  city 
council  and  the  payment  of  danuiges  to  the  lot-owners.  The  theory  of  the 
law  is  that  the  necessity  of  obtaining  permission  from  the  city  council  to  oc- 
-eupy  the  alley,  and  of  compensating  adjoining  owners  for  damages  inflicted, 
will  operate  as  a  sufficient  check  upon  the  company. 

3-  It  is  insisted,  however,  that  if  section  464  empowers  the  city  council  to 
jMithorize  the  construction  of  a  railway  track  upon  an  alley,  and  the  council. 
by  the  passage  of  the  ordinance  in  question;  intended  to  confer  upon  defend- 
ant the  right  to  construct  its  railway  upon  the  alley  between  tlie  plaintiff's 
mill  and  elevator,  the  present  case  is  a  proper  one  for  the  court  to  exercise  its 
suitable  control  to  prevent  the  abuse  of  the  power,  under  the  doctrine  reo- 
<»gnized  in  C,  N.  dr  S.  Ry,  Co.  v.  Mayor,  36  Iowa,  299,  and  Daois  v.  C\  &  N-. 
H^  Hi/.  Co.  46  Iowa,  389. 
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This  doctrine  of  equitable  control  originated  from  the  constrnction  wliicb 
had  been  placed  upon  section  1321  of  the  Revision,  that  a  railroad  might  occupy 
a  street  lengthwise  without  the  consnnr  of  the  city  or  the  payment  of  dam- 
ages. The  doctrine  has  no  application  to  section  464  of  the  Code,  whicii  re- 
quires both  the  consent  of  the  city  and  the  payment  of  damages.  Under  Uie 
exercise  of  ilie  right  of  eminent  domain,  the  defendant,  upon  the  payment  of 
damages  occasioned,  might  appropriate  the  plaintiff's  mill  or  elevator,  or  lM>th 
of  them.  A  court  of  equity  could  not  restrain  the  defendant  from  such  ap- 
propriation. Upon  what  principle,  then,  can  a  court  of  equity  restrain  the  de- 
fendant from  proceeding  under  the  statute,  and  the  authority  conferretl  by 
the  city  ordinance,  to  appropriate  the  alley  between  the  elevator  and  mill? 
The  plaintiff  will  be  compensated  in  the  damages  which  the  defendant  must 
pay  for  the  injury  which  it  inflicts.  If  the  appropriation  of  the  alley  renders 
the  mill  and  elevator  useless,  this  fact  must  be  considered  as  an  element  of 
damage. 

It  is  said,  however,  that  this  court  recognizes  the  right  to  exercise  equita- 
ble control  after  the  adoption  of  section  464  of  the  Code,  in  the  case  of  DaoU 
V.  C.  cfe  N.  W,  Ry,  Co.  46  Iowa,  389.  That  case  arose  in  the  city  of  Council  Bluffs, 
which  was  operating  under  a  special  charter,  and  at  a  time  when  section  464  of 
the  Code  did  not  apply  to  such  cities.  See  Acts  of  Eighteenth  Qeneral  Assembly, 
«.  96.  Many  authorities  have  been  cited  by  appellee  as  to  the  right  of  a 
railroad  company  to  occupy  the  streets  in  a  city  with  its  tracks,  but  we  think 
that  question  is  determined  in  this  state  by  the  provisions  of  section  464  of  the 
Code.  Whether  under  the  provisions  of  this  section  the  city  council  could 
sunender  a  street  entirely  to  the  nse  of  a  railroad  company,  is  not  presented 
in  this  case.  The  difference  between  the  uses  of  a  street  and  of  an  alley  t» 
apparent  to  all,  and  needs  only  to  be  suggested. 

4.  Appellee  insists  that  the  plaintiff  had  a  prior  grant  from  the  city  to  lay 
a  track  or  switch  upon  the  alley  to  his  elevator  and  mill,  and  that  this  prior 
grant  cannot  be  interfered  with  by  any  subsequent  grant  to  the  railnxid 
company.  Reliance  is  placed  upon  Clark  v.  Blackmail,  47  N.  Y.  150.  1b 
that  case  it  was  not  decided  that  the  city  council  had  power  to  autliorize  the 
streets  of  a  city  to  be  occupied  by  a  railroad  track  for  tlie  benefit  of  private 
property  or  its  owners.  It  was  expressly  held  that  that  question  was  not  iu 
the  case.  See  page  156.  It  was  found  that  the  track  had  been  laid  by  the 
Grand  Ti'unk  and  New  York  Central  Railroads,  and  that  a  very  considerable 
business  as  common  carrriers  for  a  great  number  of  persons  was  earned  od 
by  these  companies  over  said  track.  In  this  case  the  track  has  not  been 
completed,  and  the  evidence  does  not  show  how  much  has  been  constructed, 
nor  that  any  portion  of  the  track  has  been  laid  in  the  alley  in  question.  We 
ciinnot  find,  from  the  case  as  presented,  that  when  constructed  it  can  be  used 
for  any  other  purpose  than  the  conducting  of  the  private  business  of  the 
plaintiff.  We  do  not  think  the  statute  confers  upon  the  city  council  author- 
ity to  devote  the  streets  or  alleys  to  a  railway  track  for  the  private  benefit 
simply  of  an  individual. 

In  oar  opinion  the  injunction  was  improperly  granted.    Reversed. 


If  AOKEY  «.  SWARTS. 

Filed  April  17,  1883. 


Orx"  who  Rccepto  a  iwft  and  roakefl  no  eotnp  Hint  of  lt«  or'iHmentatloii  aoI  being  te  eoaftirmltjt* 
the  order  under  which  it  w«s  made,  and  doM  not  o/Rnr  to  retom  It,  cannot  refaae  to  pny  for  it  siiaplj 
beoaoM  it  wa«  not  painted  aa  agi«ed.  AUUitn  ▼.  VtMgH*n,  40  Iowa,  481,  and  BtMmm  ▼.  aumvu  # 
Iowa,  418,  foUowed. 

Appeal  from  Hardin  drcoit  court. 
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The  plaintiff  alleges  in  his  petition  that  the  defendant  ordered  of  plaintiff 
a  f}re-proof  safe,  at  the  price  of  $85;  that  plaintiff  shipped  to  defendant  the 
siife  called  for  by  said  order;  and  that  defendant  has  failed  to  pay  the  price 
thereof.  The  order — a  copy  of  which  is  set  out  in  the  petition — calls  for  a 
safe  with  fancy  Japanese  painting,  bouquets  on  sides,  mortar  on  outside  of 
door  for  drug-store,  and  name  on  one  drawer.  Tlie  answer,  among  other 
things,  alleges  that  the  safe  delivered  does  not  correspond  with  the  order  as 
to  painting,  in  that  there  are  no  bouquets  on  the  sides,  and  no  mortar  On  the 
outside  door.  The  reply  alleges  that  the  defendant  received  and  accepted  the 
s^fe  without  notifying  plaintiff  of  any  defects,  and  without  returning  or  offer- 
ing to  return  the  safe,  and  that  he  thereby  waived  all  defects.  The  cause 
same  on  for  trial  to  a  jury,  and  when  the  plaintiff's  testimony  was  introduced 
ttie  court,  on  motion  of  the  defendant,  withdrew  the  cause  from  the  jury,  and 
rendered  a  judgment  against  the  plaintiff  for  costs.  The  plaintiff  appeals. 
The  cause  involves  less  than  8100,  and  is  reviewable  here  only  on  the  ques- 
tions certified  by  the  trial  judge. 

JS.  if.  Weaver^  for  appellant.  T.  H.  Milner  and  W,  V.  Alien,  for  appellee. 
Day,  C.  J.  The  judge  recites  in  Mh  certificate  that  the  plaintiff  intro- 
duced evidence  tending  to  prove  the  contract  or  order  as  set  out  in  the  peti- 
tion ;  that  upon  said  order  the  safe  was  shipped  to  the  defendant  and  re- 
ceived by  him  on  or  about  November  20,  1880;  that  the  safe  delivered  to 
defendant  was  of  the  name,  kind,  and  desewption  called  for  by  the  order, 
except  that  there  was  no  evidence  Jis  to  whether  said  safe  was  or  was  not 
{xiihted  with  fancy  Japanese  painting,  bouquets  on  sides,  or  mortar  on  the 
otitside  door;  that  on  the  twentieth  of  November  and  thirteenth  of  Decem- 
ber defendant  wrote  to  plaintiff  acknowledging  receipt  of  safe,  and  that  he 
complained  to  plaintiff  because  the  safe  was  not  provided  with  an  inside 
door,  and  because  the  wood-work  was  not  properly  made,  but  did  not  mention 
or  notify  plaintiff  of  any  defect  in  the  painting  or  ornamentation,  nor  that 
aiiqh  painting  or  ornamentation  was  not  in  conformity  to  the  order,  and  did 
nrtt  return,  or  offer  to  return,  the  &afe  to  the  plaintiff.  As  pertinent  to  these 
facts  the  trial  judge  certified  for  our  determination  five  questions  of  law,  all 
of  which,  so  far  as  applicable  to  the  issues  in  this  case,  are  sufiiciently  an- 
swered by  our  determination  of  the  first  question  of  law  certified,  which  is 
as  follows:  **  Under  the  issues  in  this  case,  and  the  foregoing  statements  of 
the  testimony,  was  it  error,  as  a  matter  of  law,  for  the  court,  at  the  conclu- 
sion of  plaintiff's  evidence,  to  sustain  defendant's  motion  to  withdraw  the  case 
from  the  jury,  and  render  judgment  against  the  plaintiff  for  costs,  because  it 
did  not  appear  that  the  safe  delivered  to  defendant  conformed  to  the  order  in 
respect  to  such  painting  and  ornamentation  ?*' 

The  position  of  the  defendant  is,  and  the  view  of  the  court  seems  to  have 
l>€*en,  that  as  the  plaintiff  set  out  in  his  petition  the  order  for  the  safe,  and 
alleged  that  he  shipped  the  safe  called  for  by  said  order,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  safe  shipped  complied  in  all  re- 
.spects  with  the  order,  and  that,  under  the  allegations  of  the  petition,  the 
plaintiff  cannot  show  that  the  defendant  waived  a  compliance  with  the  terms 
of  the  order  as  to  painting. 

According  to  the  strict  rules  of  pleading,  a  party,  in  a  suit  upon  a  contract 
with  which  he  has  not  fully  complied,  should  allege  in  his  petition  the  fail- 
tire,  and  the  facts  constituting  a  waiver.  In  an  action  upon  a  contract,  a 
party  cannot,  under  an  allegation  of  performance,  prove  facts  in  excuse  of 
performance.  Fauble  v.  Davis,  48  Iowa,  462.  The  defendant  in  this  case 
alleged  the  failure  in  his  answer,  and  the  plaintiff  alleged  the  waiver  in 
Ills,  reply.  No  question  was  made  in  the  court  below  as  to  the  regularity  of 
the  manner  in  which  the  issue  was  formed,  and  no  question  as  to  the  plead- 
ings bas  been  certified  to  this  court.  The  evidence,  so  far  as  we  can  deter- 
V.15— 37  (no.  ix) 
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mine,  was  admitted  without  objection  and  its  effect  mWt  now  be  determineil 
without  reference  to  the  pleadings.  The  case,  considered  in  the  light  most: 
favorable  to  the  defendant,  involves  simply  the  question  whether  the  defend- 
ant, having  accepted  the  safe,  and  made  no  complaint  of  its  ornamentation, 
iior  offer  to  return  it,  can  refuse  to  pay  for  it  simply  because  it  was  not 
painted  with  fancy  Japanese  painting,  and  with  bouquets  on  sides  and  mor- 
tar on  the  outside  of  the  door.  That  the  defendant  cannot,  under  the  circum- 
stances, named  above,  refuse  to  pay  for  the  safe,  is  sustained  by  tlie  following 
authorities:  Allison  v.  Vaughan,  40  Iowa,  421;  Heishorn  v.  Stetoart^  4*J 
Iowa,  418.  It  is  not  shown  that  the  defendant  offered  any  proof  that  the  safe 
was  of  less  value,  as  delivered  than  it  would  have  been  if  ornamented  as  re- 
quired in  the  order.  The  case  does  not,  therefore,  present  the  question  as  to 
whether  the  defendant  oould,  as  an  offset  to  the  price,  recover  the  damages 
sustained  by  the  failure  to  exactly  fill  the  order.  We  are  clearly  of  opinion 
that  the  court  erred  in  withdrawing  the  case  from  the  jury  and  entering  a 
judgment  for  the  defendant.    Keversed. 


Otto  «.  Doty  and  others. 
Filed  April  18,  1883. 

Splritanllsm  has  never  been  held  to  be  insanity. 

The  allegation  or  undue  influence  in  this  case  is  not  sustained  hj  the  evidence. 

Where  It  is  alleged  that  the  probate  of  a  wili  in  the  stnte  where  the  testator  die  J  was  not  ralld  be. 
cause  of  a  want  of  legal  notice  to  the  parties  interested,  it  tnuat  be  afflrmatively  shown,  either  that 
there  was  a  want  of  notice,  or  that  such  notice  was  necessary. 

Aa  the  mode  of  procedure  in  the  courts  of  another  state,  in  a  case  where  they  have  Jarirdictton,  will 
be  presume.1  to  be  roxular,  the  fact  that  n  will  probated  In  another  state  was  proved  by  only  one  of 
the  subscribing  wit nesnen  cannot  afli^ct  the  probate. 

As  the  title  of  the  devisee  vests  at  the  death  of  the  teatator,  he  may  Institute  an  action  for  posae^Hton 
of  land  devised  boforo  probate  of  the  will,  but  to  be  evidence  of  title  such  will  must  have  been  pro. 
bated  before  it  is  otiered. 

Evidence  that  a  grantee  received  a  deed  from  some  one  after  the  death  of  the  grantor  does  not  show 
H  delivery  of  f*uch  deed. 

Aa  the  evidence  In  this  case  fails  to  sustain  the  claim  of  defendant  that  he  had  become  tbeeqai. 
table  owner  of  the  land  in  controversy  by  purchase  and  payment,  the  decree  in  favor  of  piaintUTis 
affirmed. 

Appeal  from  Story  district  court. 

Action  to  obtain  possession  of  a  tract  of  land  in  Story  county.  Both  plain- 
tiff and  defendants  claim  under  one  J.  R.  Doty,  now  deceased.  The  plaintiff 
claims  as  devisee  of  J.  li.  Doty.  The  defendant  J.  W.  Doty  claims  under  an 
alleged  deed  of  the  land  from  J.  R.  Doty.  He  claims,  also,  in  case  the  de&\ 
should  be  found  invalid,  as  tlie  equitable  owner  by  purchase  and  payment;  and 
in  case  it  should  be  found  that  he  is  not  a  purchaser,  he  claims  as  father  and 
heir  of  J.  R.  Doty.  The  defendants  dispute  the  validity  of  the  will,  and  the 
plaintiff  disputes  the  validity  of  the  deed,  and  disputes  also  J.  W.  Doty*s  pur- 
chase. The  artion  was  tried  as  in  equity,  and  a  decree  was  rendered  for  the 
plaintiff.     The  defendants  appeal. 

Joh7i  L.  ISten^ns  and  /.  L.  Dana,  for  appellants.  F.  D.  Thompson  and  Dyer 
d'  Fitchpatnck^  for  appellee. 

Adams,  J.  J.  R.  Doty  died  in  September,  1877,  in  Memphis,  Tennessee. 
The  day  before  he  died  he  made  the  will  in  question,  whereby  he  bequeathed 
and  devised  all  his  property  to  the  plaintiff,  Mrs.  Josephine  Otto,  then  residing 
in  Louisana,  but  now  in  Wisconsin.  He  left  no  wife  nor  children.  He  had 
formed,  as  the  evidence  shows,  a  very  strong  attachment  to  Mrs.  Otto,  a  widow, 
and  had  made  to  her  a  proposal  of  marriage.  The  defendants  aver  that  the 
testator  was  a  monomaniac  on  the  subject  of  religion,  and  also  that  the  execu- 
tion of  the  will  was  obtained  by  undue  influence. 
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Evidence  was  introduced  showing  ttiat  the  testator  was  a  spiritualist,  and 
entertained  many,  if  not  all,  of  the  views  peculiar  to  that  sect.  We  see  no 
other  evidence  of  insanity;  and  spiritualism,  so  far  as  we  are  aware,  has  never 
been  held  to  be  insanity.  The  allegation  of  undue  iutluence  is  equally  un- 
ftupported.  The  plaintiff  was  not  with  the  testator  at  the  time  he  died,  nor 
at  any  time  during  his  last  sickness.  Nor  does  it  appear  that  any  communi- 
4'ation  took  place  between  them  in  regard  to  his  property,  nor  that  she  ever 
4*ncouraged  any  affection  on  his  part  which  he  migiit  not  lawfully  cherish. 

An  objection  is  made,  however,  by  the  defendants  that  the  will  was  never 
duly  probated.  To  justify  the  decree  it  was  necessary  tliat  it  should  appear 
that  the  will  had  been  duly  probated  in  the  circuit  court  of  Story  county.  To 
justify  probate  in  such  court  it  should  have  appeared  that  it  had  beeu  duly 
probated  in  Tennessee,  where  it  was  executed,  and  where  the  testator  died. 
The  evidence  shows  that  the  will  had  been  probated  in  the  circuit  court  of 
i-ytory  county,  but  the  defendants  iusist  that  it  had  not  been  properly  probat-ed, 
and  they  set  up  such  fact  in  a  cross-petition,  and  ask  that  the  court  set  aside 
the  probate.  They  claim  that  they  bring  themselves  under  section  2853  of 
the  Code,  which  contemplates  that  where  a  foreign  will  is  probated  in  this 
state  the  probate  may,  for  sufficient  cause,  be  set  aside  by  an  original  action. 
Precisely  for  what  cause  the  statute  does  not  point  out.  The  probate  of  a 
will  might  be  set  aside  so  far  as  it  concerned  real  estate  in  this  state  if  not 
executed  in  accordance  with  the  law  of  this  state.  Lyiich  v.  Miller,  hi  Iowa, 
516;  [S.  C.  6  N.  W,  Rep.  740.] 

The  foreign  court  could  not  be  supposed  to  have  made  any  adjudication 
upon  such  a  question.  Whether  the  foreign  adjudication  should  be  deemed 
conclusive  in  respect  to  the  testator's  testamentary  capacity,  or  in  respect  to 
the  absence  of  undue  influence,  we  need  not  determine.  The  defendant's  alle- 
gations in  respect  to  a  want  of  such  capacity,  and  in  respect  to  undue  inrtu- 
VI I  CI',  are,  as  we  have  seen,  not  sustained  by  the  evidence.  Whether  the  rec- 
ord of  the  Tennessee  court  is  duly  authenticated  we  need  not  determine,  be- 
cause no  objection  is  made  to  the  authentication.  The  only  objections  made, 
iiside  from  undue  influence  and  want  of  testamentaiy  capacity,  pertain  merely 
to  the  mode  of  proceeding  in  the  Tennessee  court.  The  objections  are  thai 
the  will  was  probated  without  notice  to  the  parties  interested,  and  upon  ex- 
nmination  of  only  one  of  the  subscribing  witnesses.  As  to  the  alleged  want 
of  notice  we  have  to  say  that  it  is  not  shown  affirmatively  either  that  there 
was  a  want  of  notice,  or  that  notice  was  necessary.  The  authenticated  copy 
of  the  record  introduced  shows  the  will,  and  the  action  of  the  court  in  probat- 
ing the  same.  Possibly  the  evidence  is  not  conclusive.  But  it  is  the  evi- 
dence, we  think,  contemplated  by  the  statute,  (Code,  §  2351;)  and  if  so  it  is 
sufficient,  in  the  absence  of  any  evidence  to  the  contrary. 

The  fact  that  the  will  was  proved  by  only  one  of  the  subscribing  witnesses 
cannot  affect  the  probate.  It  would  at  most  be  a  mere  irregularity,  and  wo 
cannot  assume  that  it  was  even  that.  On  the  contrary,  where  the  courts  of  a 
sister  state  have  jurisdiction  their  mode  of  procedure  will  be  presumed  to  bo 
regular.     Ward  v.  Baker,  16  Kan.  31. 

We  reach  the  conclusion,  then,  that  there  is  no  valid  objection  either  to  the 
^vill  or  the  probate  thereof.  It  is  objected  by  the  defendants,  however,  that 
the  iidmission  of  the  will  to  probate  in  the  cfrcuit  court  of  Story  county  was 
too  late.  This  action,  it  seems,  had  already  been  commenced.  The  defend- 
aot's  theory  is  that  at  the  time  the  plaintiff  compienced  her  action  she  had  no 
cause  of  action.  But,  in  our  opinion,  the  most  that  can  be  said  is  that  at 
that  time  she  merely  lacked  the  means  of  proof.  Her  title  vested  at  the  death 
of  the  testator.  To  prove  it,  however,  it  was  necessary  for  her  to  put  in  evi- 
dence the  will;  and  to  do  that  it  was  necessary  that  it  should  be  probated, 
not  only  in  Tennessee,  but  in  lo^va.  We  think'that  it  was  sufficient  that  the 
•will  had  been  so  probated  at  the  time  it  was  offered  in  evidence.    Possibly 
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the  plaintiff,  in  setting  out  an  abstract  of  her  title,  sliould  have  shown  therein 
that  the  will  had  been  probated  in  the  circuit  court  of  Story  county.  Whether 
she  did  so  show  does  not  appear,  nor  is  it  material.  It  is  sufficient  to  say  that 
no  objection  was  raised  for  want  of  propel:  abstract  of  title,  and  if  there  was 
such  want  it  could  not  affect  the  decree. 

We  come  now  to  inquire  as  to  whether  the  defendant  J.  W.  Doty  acquired 
the  legal  title  to  the  land  by  re<ison  of  the  alleged  conveyance.  On  this  point 
evidence  was  introduced  by  the  plaintiff  tending  to  show  that  the  deed  was 
forged.  But  so  far  as  the  question  as  to  the  legal  title  is  concerned  it  might 
be  conceded  that  the  deed  is  genuine.  It  would  not  have  the  effect  to  p^iss 
the  legal  title  unless  it  was  delivered.  The  delivery  set  up  by  the  defend- 
ants in  their  cross-petition,  and  upon  which  they  rely,  was  not  made  until 
Kebruaiy,  1878.  The  deed  was  received  by  the  defendant  J.  W.  Doty,  in 
that  month,  from  some  one  through  the  mail.  But  that  was  not  a  delivery 
by  the  grantor,  for  he  had  died  the  year  previous. 

There  remains,  then,  only  to  be  considered  whether  the  defendant  J.  \V. 
Doty  had  become  the  equitable  owner  by  purchase  and  payment.  The  testi- 
mony relied  upon  by  the  defendants  to  show  that  he  had  consists  of  the  alleged 
declarations  of  J.  R.  Doty.  They  are  in  effect  that  he  had  sold  the  land  to 
his  father,  J.  W.  Doty,  and  received  his  pay  therefor.  But  in  our  opinion, 
according  to  the  preponderence  of  the  evidence,  such  sale  did  not  take  phu^e. 
If  the  deed  was  genuine,  J.  R,Doty  might  have  looked  upon  the  execution  of 
it  without  delivery,  as  a  completed  sale,  and  might  have  spoken  of  it  as  sufli. 

As  to  what  the  character  of  the  transaction  was,  we  have  to  say  that  it  U 
shown,  we  tliiuk,  in  part  by  the  testimony  of  oneLoomis,  the  officer  whotot>k 
the  acknowledgment  of  the  deed.  He  appears  to  have  been  wholly  disinter- 
ested, and  one  of  the  most  reliable  witnesses  who  testitieil  in  the  case.  IT« 
testified  that  at  the  time  of  the  acknowledgment,  October,  1874,  J.  R.  Doty,  or 
some  person  claiming  to  be  J.  R.  Doty,  stated  that  the  grantee  had  advaneetl 
him  money,  and  would  pay  him  three  or  four  hundred  dollars  more  on  the  de- 
livery of  the  deed.  In  connection  with  this  testimony  we  have  the  testimony 
of  one  Richard,  showing  that  the  money  advanced  luid  been  advanced  by  way 
of  loan.  Richard  testified  that  J.  R.  Doty  ^'  told  him  that  he  let  his  fattier 
liave  the  land  for  some  money  he  had  borrowed  of  him."  We  think,  then,  that 
if  the  deed  was  not  forged  it  was  executed  with  the  design  of  delivering  it  as 
a  mortgage  to  secure  one  or  more  loans  already  made,  and  one  yet  to  be  made, 
but  that  the  transaction  was  never  completed.  Several  circumstances  tend  to 
support  this  view.  The  deed  was  not  recorded  until  April,  1878,  and  did  not 
come  into  the  grantee's  hands  until  February  of  that  year.  J.  R.  Doty  con- 
tinued to  pay  the  taxes,  and  J.  W.  Doty,  in  a  letter  to  J.  R.  Doty  in  Decemher, 
1875,  speaks  of  the  land  as  J.  R.  Doty's. 

If  it  were  shown  that  J.  W.  Doty  advanced  money  upon  the  strength  of  an 
agreement  on  the  part  of  J.  R.  Doty  to  make  a  mortgfige,  possibly  J.  W.  Doty 
might  be  held  to  have  an  equitable  lien;  but  we  think  that  the  evidence  does 
not  show  such  advancement.  There  is  certainly  no  evidence  that  the  money 
])roviously  advanced  was  advanced  upon  the  strength  of  such  an  agreement, 
and  if  there  is  any  evidence  that  money  was  advanced  at  the  time  of  the  exe- 
cution of  the  deed,  it  is  very  slight,  and  overcome,  we  think,  by  the  proven  con- 
duct of  the  parties. 

In  our  opinion  the  decree  of  the  district  court  must  be  affirmed. 
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Barnes  v.  Fox. 

Filed  April  18,  1883. 

Where  no  notice  of  the  presentntioa  of  a  petition  Tor  ft  road  la  ^iven,  and  no  consent  of  the  land- 
ownem  Ih  obtuined,  the  coart  ncquires  no  jnriadiction. 

A  road  cannot  be  regarded  n%  eiitHblished  until  it  han  a  definite  location. 

Where  there  wafi  no  originai  establishment  of  a  roud  becanae  of  defects  in  the  proceedings,  a  resur. 
xey  citnnot  cure  such  delects,  as  the  only  purpose  o:'  snch  resnrvey  is  to  ascertain  the  location  of  a 
rond  ali-eady  legally  established,  and  mnke  a  record  of  the  s>ime. 

The  evidence  in  this  case  is  not  sufHcient  to  shonr  that  the  ruad  in  qnestion  was  established  by  pre- 
scription. 

Appeal  from  Black  Hawk  circuit  court. 

Tiie  defendant  is  road  supervisor.  The  plaintiff  brings  this  action  to  enjoin 
liim  from  opening  an  alleged  road.  There  was  a  decree  for  the  defendant. 
The  plaintiff  appeals. 

Charles  A  Bishop,  for  appellant.    James  L.  Husted,  for  appellee. 

Adams,  J.  1.  The  first  question  is  as  to  whether  tlie  alleged  road  was  ever 
duly  established.  The  facts  pertaining  to  its  alleged  establishment  appear  to 
be  as  follows:  In  November,  1854,  a  petition  was  presented  to  the  county 
judge  of  Black  Hawk  county,  signed  by  John  King  and  otliers,  asking  for  the 
establishment  of  a  road.  On  the  petition  the  county  judge  made  an  indorse- 
uient  in  these  words:  **The  request  of  the  above  petition  is  granted  and  the 
road  established  accordingly,  to  be  marked  out  by  the  petitioners  or  at  their 
expense."  The  defendant  relies  upon  this  indorsement  as  showing  an  order 
establishing  the  road  in  question. 

No  notice  was  given  of  the  presentation  of  the  petition,  and  the  plaintiff 
insists  that  the  court  acquired  no  jurisdiction.  He  also  insists  that  tlie  court 
could  not  establish  a  road  in  advance  of  its  being  marked  out,  and  even  if  it 
could,  that  the  roful  never  was  in  fact  marked  out  and  hence  never  was  estab- 
Ushed-  One  other  question  is  suggested  by  the  record,  though  not  presented 
in  argument,  and  that  is  as  to  whether  the  road  as  described  in  the  petition 
for  its  establishment,  and  upou  which  the  indorsement  was  made,  intersected 
the  piaiiitiff^s  land.  The  defendant  introduced  in  evidence  a  certified  copy  of 
the  petition,  and  according  to  it  the  road  petitioned  for  does  not  appear  to  in- 
tersect the  plaintiff's  land.  The  description  of  the  road  is  as  follows:  "  Com- 
mencing at  the  N.  W.  corner  of  section  22,  township  87,  range  11  W.,  and 
running  south  on  section  line  one  and  one-lialf  miles  to  quarter-section  post 
between  sections  27  and  28;  from  thence  in  a  south-westerly  direction  on  near- 
est and  most  suitable  ground  to  quarter  post  between  sections  28  and  33,  in 
township  87,  range  12  W."  The  plaintiff's  land  is  the  N.  J  of  the  N.  W.  J 
of  section  33,  and  the  S.  E.  \  of  the  S.  W.  \  of  the  S.  W.  J  of  section  28,  town- 
ship 87,  range  11  W.  The  roiid  described  would  run  diagonally  from  the 
quarter  post  between  sections  27  and  28,  in  township  87,  range  11,  a  little  over 
six  miles,  to  quarter  post  between  sections  28  and  33,  in  township  87,  range  12 
W.,  and  unless  considerably  deflected  from  a  straight  line  would  ru'i  north 
of  the  plaintiff's  land.  The  alleged  road  which  the  defendant  is  seeking  to 
open  runs  on  the  section  line  between  sections  28  and  33,  township  87,  range 
11.  Looking  at  the  defendant's  evidence  as  above  set  out  it  would  appear 
that  the  alleged  road  sought  to  be  opened  was  not  only  never  established,  but 
never  petitioned  for. 

What  the  petitioners  in  fact  petitioned  for  it  is  impossible  to  determine  to 
our  entire  satisfaction.  We  are  inclined  to  think  that  what  they  intended  to 
petition  for,  and  perhaps  did  petition  for,  was  a  road  commencing  as  above 
described,  and  running  as  above  described,  to  quarter  post  between  sections  27 
and  28;  thence  in  a  south-westerly  direction  on  the  nearest  and  most  suitable 
ground  to  a  quarter  post  between  sections  28  and  S3;  thence  west  on  section 
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liiie  to  intersect  county  road  between  sections  25  and  36,  in  township  87,  range 
12.  We  say  so  because  the  abstract  shows  that  the  defendant  intixMiueed  in 
evidence  a  certified  copy  of  the  record  of  the  county  court,  and  that  record 
pui-ported  to  contain  a  copy  of  the  petition,  which  contained  the  detjcription 
last  above  set  out. 

AVhether  the  certified  copy  of  the  original  petition,  or  the  certified  copy  of 
what  purports  to  be  a  record  of  the  original  petition,  should  prevail  as  evi- 
dence, we  need  not  determine.  No  question  of  this  kind  has  been  presented 
by  counsel  for  either  party;  and  basides,the  case  may  properly  enough,  we 
think,  be  disposed  of  upon  other  groimds. 

A  road  cannot,  in  the  nature  of  things,  be  regarded  as  established  until  it 
has  a  definite  location.  The  diagonal  portion  of  this  road  never  had  such  lo- 
cation.  The  order  contemplated  that  it  should  thereafter  be  marked  out  by 
the  petitioners.  But  this  was  never  done.  This  portion  of  the  road,  then, 
was  cei-tainly  not  established.  Tiie  other  parts  were  descdbed  as  riinning  ou 
section  lines.  Whether  if  the  whole  liad  been  described  as  running  on  section 
lines,  and  the  same  order  had  been  made  providing  that  it  should  be  marked 
out  by  the  petitioners,  and  it  never  was  marked  out,  it  could,  nevertheless,  be 
deemed  established,  we  need  not  determine.  The  road  was  an  entirety.  A» 
such  it  was  petitioned  for,  and  as  such  the  court  attempted  to  establish  it. 
!N^o  one  contemplated  that  a  part  at  each  end  was  to  be  established,  while  an 
essential  link  necessary  to  connect  those  parts  was  wanting.  Without  at* 
tempting  to  demonstrate  that  a  result  could  not  properly  be  held  to  have  been 
reached  which  was  not  contemplated  by  any  one,  it  is  sufficient  to  say  that  in 
this  case  the  court,  as  it  appears  to  us,  did  not  acquire  jurisdiction.  We  have 
already  seen  that  no  notice  of  the  presentation  of  the  petition  was  given. 
This  was  certainly  fatal,  unless  there  was  a  consent  of  the  land-owners,  and 
lelinquishment  of  right  of  way.  The  defendant  claims  that  there  was.  The 
petition,  indeed,  shows  that  the  land-owners  did  consent  to  the  establishment  of 
the  road  prayed  for,  and  relinquished  the  right  of  way.  Whether  that  was. 
sufficient  to  give  the  court  jurisdiction,  without  notice,  to  establish  such  road, 
we  need  not  determine.  The  court  certainly  could  establish  only  such  road 
as  was  substantially  the  road  prayed  for.  There  was  no  consent  to  any  other, 
and  no  relinquishment  of  right  of  way  for  any  other.  Those  residing  upon 
the  east  and  west  line  needed  the  diagonal  part  to  enable  them  to  reach  the 
north  and  south  line,  and  conversely.  The  consent  was,  of  course,  given  with 
the  understanding  that  the  diagonal  part  was  to  be  established,  if  any;  and 
without  the  establishment  of  that  part  we  cannot  hold  that  there  was  a  oon^ 
sent.  Now,  in  the  absence  of  both  consent  and  notice,  the  court  had  no  juris- 
diction, and  it  follows  that  the  order  was  void. 

2.  The  defendant  relies  in  part,  however,  upon  proceedings  which  were  had 
subsequently.  In  1877  there  was  a  so-called  resurvey  of  the  road.  The  petition 
for  the  resurvey  stated  that  the  records  of  the  road  were  defective.  A  com- 
missioner was  appointed  who  surveyed  a  road  and  reported  the  same  as  "  com- 
mencing at  a  point  where  the  Cedar  Rapids  &  Cedar  Falls  road  crosses  the 
section  line  between  25  and  36,  in  township  87,  range  12  W.,  fifth  P.  M. ;  thence 
running  east  on  the  section  line  to  where  the  said  section  line  reaches  the 
west  bank  of  the  Cedar  river  between  sections  28  and  33,  township  87,  range  11 
W.  of  fifth  P.  M."  The  commissioner's  report  was  approved  by  the  boa^  ot 
supervisors,  and  the  road  thus  surveyed  was  ordered  established.  This  road, 
as  we  understand,  intersects  the  plaintiff's  land,  and  is  the  road  sought  to  be 
opened.  But  if  there  was  no  original  establishment  of  the  road,  as  we  hold^ 
the  proceedings  for  a  resurvey  were  misconceived  and  without  foundation. 
It  is  not  the  office  of  such  proceedings  to  cure  original  proceedings  which  were 
fatally  defective.  Their  purpose  is  to  ascertain  the  location  of  a  i*ojmI  already 
established,  and  make  a  record  of  the  same.  Cai-y  v.  Weitzenant^  52  Iowa,  S61 ; 
LS.  0.  3  N.  W.  Rep.  709;]  Blair  v.  Boesch,  13  N.  W.  Rep.  663. 
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3.  The  defendant  contends  that  the  road  was  established  by  prescription. 
Considerable  testimony  was  introduced  upon  this  point,  but  it  is  not  sufficient 
we  think  to  show  prescription. 

We  tbinlc  that  the  plaintiff  was  entitled  to  an  injuncti&n,  and  that  the  court 
erred  in  dismissing  his  petition.    Reversed. 


MuLROY  V,  Chuschman  and  another. 
Filed  April  18, 1883. 

The  aetting  apart  and  oatng  aa  a  place  for  the  burial  of  the  dead  by  a  rollfctoaa  corporation  of  half  an 
acre  in  the  corner  of  a  40-acre  tract  of  land  owned  by  them,  cannot  exempt  the  whole  40  acrea  ttom 
taxation  onder  aeetlon  797  of  the  Code. 

Appeal  from  Warren  district  court. 

This  is  an  action  at  law  to  recover  possession  of  land.  The  amoant  orig^ 
inally  in  controversy  was  40  acres.  The  case  was  before  us  and  was  revers^ 
on  a  former  appeal.  See  52  Iowa.  238;  [S.  C.  3  N.  W.  Rep.  72.]  The  cause 
beiiig  remanded,  the  plaintiff  amended  his  petition,  alleging  that  he  is  entitled 
to  the  immediate  possession  of  the  property  in  dispute,  except  one  acre  in  a 
.square  form  in  the  north-east  ootrner  thereof.  The  plaintiff  derives  his  title 
through  a  tax  sale  in  1868  for  the  unpaid  taxes  of  18(37.  The  defendant  does 
not  deny  the  regularity  of  the  proceedings  under  which  the  tax  deed  was  exe- 
«;uted,  but  alleges  that  the  legal  title  was  in  the  bishop  of  the  Catholic  church, 
lor  the  special  use  and  benefit  of  the  Catholic  congregation,  and  that  the  land 
was  used  as  a  place  of  burial  for  the  dead,  and  was  not  subject  to  taxation. 
The  cause  was  tried  to  the  ouxrt,  and  judgment  »was  rendered  that  the  plain- 
tiff be  put  in  possession  of  said  land,  with  the  exception  of  one  acre  in  ihe 
north-east  corner  thereof.  The  defendants  appeal.  The  material  facts  are 
stated  in  the  opinion. 

Cole  dt  Cole,  for  appellants.  H,  McNeil,  Barcfxft,  €Hven'i&  MeCanghan,  and 
TadhuaUer  c&  Sctrimem,  for  appellee. 

Pay,  C.  J.  The  court  submitted  a  finding  of  facts  of  which  the  defendants 
make  no  complaint.  These  facts  show  that  James  Callanan  had  a  tax  deed 
for  the  land  in  cotiArovery,  and  that  on  the  twenty-ninth  day  of  June,  1876,  he 
rande  a  quitclaim  deed  therefor  to  the  plaintiff,  and  that  at  the  time  of  the  sale 
of  said  land  for  taxes,  tlie  equitable  title  at  least  was  held  by  Bishop  Hennessy 
for  the  use  of  the  Catholic  church.  The  remainder  of  the  facts  material  to 
this  controveisy  are  as  follows:  "A  small  portion  of  the  nortli-east  corner  of 
.said  land  has  been  used  as  a  place  for  the  burial  of  the  dead — less  than  one- 
half  of  an  acre;  that  some  persons  have  been  buried  there  more  than  20 
years,  and  their  gi'aves  remain.  Siiid  burial-place  has  been  fenced  on  the  east 
and  on  the  north  sides  thereof,  by  ttie  owners  of  the  adjacent  land,  inclosing 
their  lands,  and  some  posts  have  been  set  partly  around  the  other  sides  of 
said  place  of  interment,  but  no  boards  were  nailed  un  said  posts,  and  no  other 
fence  was  made  around  said  graveyard,  except  that  the  whole  tract  of  land 
Jirst  above  described  has  been  fenced.  The  whole  of  said  tract  of  land  was 
uninclosed  until  about  six  years  ago,  and  was  prior  to  that  time  unoccupied 
and  unused  for  anything,  except  as  above  stated,  tuid  except  that  some  veal's 
ago  some  grass  was  cut  on  it.  On  or  about  1874  the  wliole  of  said  tract  of 
land  was  inclosed  with  a  fence,  and  most  of  it  was  used  for  farming  pur- 
poses. The  evidence  does  not  show  that  any  of  the  otticers  of  said  church 
ordered  said  posts  to  be  set  where  they  were,  nor  that  any  ofiicer  of  said  cinirch 
ordered  tlvat  said  land  should  be  put  in  cultivation,  nor  that  any  ofiicer  of  said 
church  in  any  affirmative  manner  gave  his  consent  to  have  said  land  used  for 
farming  purposes,  but  the  members  of  the  church  in  charge  of  the  property 
did  rent  it  out  for  farming  purposes.    I  find  from  the  evidence  that  tlie  ofti- 
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cers  of  said  church  must  have  known  about  the  setting  of  said  posts  where 
they*were,  and  about  the  land  being  used  for  farming  purposes."  Upon  these 
facts  the  court  fouqd  that  all  of  the  land,  except  one  acre  in  the  north-east 
corner,  was  subject  to  taxation.  The  defendants  insist  that  the  court  should 
upon  these  facts  have  held  as  a  conclusion  of  law  that  the  whole  40  was  ex- 
empt from  taxation. 

Section  797  of  the  Code  provides  that  grounds  of  religious  institutions,  and 
societies  dpvoted  solely  to  the  appropriate  objects  of  these  institutions,  not  ex- 
ceeding 640  acres  in  extent,  not  leased  or  otherwise  used  with  a  view  to  pe- 
cuniary profit,  and  public  grounds,  including  all  places  for  the  burial  of  the 
dead,  are  not  to  be  taxed.  Now,  while  the  facts  show  that  the  tract  in  ques- 
tion was  owned  by  a  religious  society,  they  do  not  show  that  it  was  devoted 
to  the  appropriate  objects  of  such  society.  Indeed,  so  far  as  the  facts  found 
show,  the  land,  with  tlie  exception  of  the  small  poition  used  for  the  burial  of 
the  dead,  was  devoted  to  the  same  objects,  and  held  for  the  same  purposes,  as 
if  it  had  been  held  by  an  individual.  The  land  cannot  be  exempted  from  tax- 
ation upon  tlie  ground  that  it  was  devoted  solely  to  the  appropriate  objects  of 
a  religious  society.  The  facts  show  tliat  only  about  one-Iialf  an  acre  in  the 
north-east  corner  of  the  tract  was  set  apart  as  a  place  for  the  burial  of  the 
dead.  Surely  the  setting  apart  of  half  an  acre  in  the  corner  of  a  40-acre 
tract  as  a  place  for  the  burial  of  the  dead  cannot  exempt  the  whole  40  from 
taxation.    Affirmed. 


Perkins  v,  Evans  and  others. 
Filed  April  18, 1883. 

Wbere  a  public  officer  knowingly  makes  a  false  record,  and  a  person  Is  injured  In  a  transacUoii  by 
naion  of  the  fact  that  tils  agent  charged  with  the  whole  business  pertaining  to  the  transaction  is  de. 
ceiyed  by  the  record,  the  law  will  treat  the  principal  as  deceived,  in  tlia  absence  of  evidenee  to  tbe 
eontrary,  and  hold  such  officer  responsible. 

The  rnltngs  of  the  court  below  in  exclnding  certain  testimony  offired  to  show  knowledge  on  the  part 
of  the  agent  because  not  sufficiently  definite  as  to  time,  are  sustained. 

Appeal  from  Carroll  district  court. 

This  action  was  brought  upon  the  official  bond  of  the  defendant  Evans  as 
auditor  of  Ida  county.  The  plaintiff  alleges  that  he  purchased  a  tract  of  land 
in  that  county  which  had  been  sold  for  taxes;  that  at  the  time  of  his  purchase 
the  said  Evans  had  made  an  entry  upon  the  record  of  tax  sales  in  his  office 
showing  that  the  land  had  been  redeemed;  that  the  land  had  not  in  fact  been 
redeemed,  and  that  the  entry  showing  that  a  redemption  had  been  made  was 
false,  as  Evans  well  knew;  that  the  plaintiff  purchased  the  land  relying  upon 
the  entry  as  correct,  and  was  deceived  thereby,  and  was  compelled  to  redeem 
the  land  at  an  expense  of  8445.29.  There  was  a  trial  to  a  jury,  but  the  court 
gave  the  jury  a  peremptory  instruction  to  render  a  verdict  for  the  plaintiff 
for  the  amount  paid,  and  interest  at  6  per  cent,  from  the  time  of  payment. 
A  verdict  and  judgment  were  rendered  accordingly.    The  defendants  appeal. 

O.  D,  Ooldsmitfty  for  appellants.    7.  H,  Drabelle,  for  appellee. 

Adams,  J.  1.  The  allegation  as  to  the  fact  of  the  false  entry  appears  to  be 
proven  beyond  dispute.  The  defendants  contend,  however,  that  the  evidence 
fails  to  show  that  the  plaintiff  was  deceived  by  it.  The  purchase  was  not 
made  by  the  plaintiff  personally.  One  Scott  acted  as  his  agent  in  the  pur- 
chase, and  transacted  the  whole  business  for  him.  Scott  had  knowledge  of 
the  entry,  and  in  making  the  purchase  relied  upon  it  as  being  correct.  As  to 
whether  the  plaintiff  had  any  personal  knowledge  of  the  entry  or  not  there 
was  no  evidence  whatever.  The  defendants  contend  that  such' being  the  fact 
the  plaintiff  cannot  recover.  But  in  our  opinion  their  position  cannot  he 
sustained.     We  think  that  where  a  public  officer  knowingly  makes  a  false 
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record,  and  a  person  is  injured  in  a  transaction  by  reason  of  the  fact  that  his 
agent,  charged  with  the  whole  business  pertaining  to  the  transaction,  is  de- 
ceived by  the  record,  the  law  will  treat  the  principal  as  deceived,  in  the  absence 
of  any  evidence  to  the  contraiy.  It  is  true  that  proof  of  a  want  of  knowledge 
on  the  part  of  an  agent  may  not,  under  all  circumstances,  be  sufficient  to 
show  want  of  knowledge  on  the  part  of  the  principal.  It  may  not  be  suffi- 
cient where  a  negotiable  promissory  note  is  purchased  through  an  agent. 
Frank  v.  Blake,  13  N.  W.  Kep.  50.  But  there  is  no  analogy  between  such 
case  and  the  case  at  bar. 

2.  The  evidence  shows  that  the  plaintiff's  agent,  Scott,  employed  one  Wil- 
son to  procure  an  abstract  of  title.  The  defendants  introduced  as  a  witness 
one  Burns,  and  asked  him  a  question  in  these  words:  "Did  you  inform  Mr. 
Wilson  in  any  manner,  or  do  you  know  of  his  having  any  information,  in  re- 
lation to  this  lienV  If  so,  what  was  that  information  V"  The  plaintiff  ob- 
jected to  this  question,  and  the  objection  was  sustained.  The  defendants  con- 
tend that  the  court  erred  in  sustaining  the  objection.  But  it  will  be  seen 
that  if  the  witness  had  been  allowed  to  answer  the  question,  and  had  an- 
swered it  favorably  for  the  defendants,  it  would  properly  have  shown  nothing 
in  regard  to  the  time  when  the  information  was  communicated.  The  defend- 
ants asked  Burns  another  question,  which  was  in  substance  as  to  whether  he 
had  any  conversation  with  Wilson  in  May  and  June,  1878,  in  relation  to  tiixes 
on  the  land,  and  what  the  convereation,  if  any,  was.  This  question  was  ob- 
jected to  by  the  plaintiff,  and  the  objection  was  sustained.  The  defendants 
contend  that  in  this  the  court  erred.  But  we  cannot  say  that  the  defendants 
were  prejudiced.  The  evidence  shows  that  Wilson  was  employed  June  19, 
and  delivered  the  abstract  June  21, 1878.  The  conversation,  if  in  May,  might 
have  been  even  before  the  false  entry  was  made;  and,  if  in  June,  after  the 
abstract  was  delivered. 

We  see  no  error,  and  the  judgment  must  be  affirmed. 


Hammonb  and  another  v.  Hale  and  others. 
Filed  April  18, 1883. 

Defeodants,  being  tndebtod  to  plRintiAi  on  Rn  open  accoont,  iold  oot  their  boslness  to  M.,  who  It 
was  Agreed  Bhoald  nssurae  and  pay  such  accoor.t,  and  In  parsaance  of  luch  agreement  certain  pay- 
ments were  made  on  the  account  by  M.  and  his  administrator.  Held,  that  the  acooant  was  closed  as 
against  defendants  by  snch  agreement,  that  it  did  not  thereafter  exist  as  a  "continaons,  open,  current 
account."  and  that  the  credits  of  the  payments  made  by  M.  were  not  Items  of  account  within  the 
meaning  of  section  2531  of  the  Code,  from  ttie  date  of  which  the  statute  of  limitations  would  besln  to 
run,  bnt  that  the  statute  of  limitations  began  to  run  against  such  account  in  fayor  of  defeiidunls  from 
the  date  of  the  agreement. 

Appeal  from  Wapello  circuit  court. 

Action  upon  an  account  for  flour  sold  by  plaintiffs'  assignors  to  defendants. 
The  cause  was  tried  without  a  jury,  and  judgment  rendered  for  defendants. 
Plaintiffs  appeal. 

Moore  &  Hammond^  for  appellants.     William  McNetU  for  appellees. 

Beck,  J.  1,  The  defendants,  among  other  defenses,  pleaded  the  statute  of 
limitations.  The  last  item  of  the  account  is  of  the  date  March  2,  1875. 
There  are  two  credits  upon  the  account, — one  of  $50,  cash  paid  April  30, 1875, 
and  the  other  of  $12.06,  cash  paid  June  11,1877.  The  evidence  establishes 
the  facta  to  be  that  between  the  dates  of  the  last  item  of  the  account  and  the 
first  credit,  defendants,  ceasing  business,  sold  their  stock  in  trade  to  one 
Mitchell,  who  undertook  to  pay  the  indebtedness  incurred  in  their  business, 
and  that  the  first  credit  is  for  a  payment  made  by  Mitchell,  and  the  second 
for  a  payment  made  after  his  death  by  his  adminstrator,  the  account  having 
been  filed  by  plaintiffs  as  a  claim  against  Mitchell's  estate.    There  is  evidence 
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tending  to  show  that  after  tlie  sale  by  defendants,  they,  Mitchell  and  plaintiffs, 
agreed  that  plaintiffs  were  to  look  alone  to  Mitchell  for  payment. 

2.  The  circuit  court,  upon  these  facts,  held  that  the  payujents  should  not  be 
entered  as  a  part  of  the  account,  so  as  to  require  it  to  be  regarded  as  running 
and  continuing  to  the  date  of  the  last  credit.  The  conclusion  of  the  circuit 
court,  in  our  opinion,  is  correct.  The  payments  were  made  ia  pursuance  of  a 
contract  with  Mitchell,  and  under  this  contract  he  became  bound  to  pay  plain- 
tiffs and  was  indebted  to  them.  This  indebtedness  did  i)ot  rest  upon  the 
account,  but  upon  his  obligation  to  pay  defendants'  debt.  The  payments  wem 
made  in  discharge  of  this  indebtedness.  The  account  was  closed  when  Mitch- 
ell assumed  its  payment.  The  payments,  while  they  operated  to  discharge 
defendants'  debt  pro  tanto,  were  not  credits  thereon  in  the  sense  of  the  wortl 
when  used  in  reference  to  current  and  open  accounts.  ^Mitchell  was  not  agent 
of  defendants  when  he  made  the  payments,  but  acted  for  himself  in  the  pay* 
nient  of  his  own  debt.  The  same  remark  may  be  made  of  the  administrator. 
The  transaction  is  simply  this:  Defendants  were  indebted  on  the  account  to 
plaintiffs ;  they  sold  out  and  quit  business,  arrangin^t  to  pay  plaintiffs  by  means 
of  Mitchell's  undertaking  to  discharge  their  debt.  It  is  plain  that  the  account 
was  then  closed,  and  that  it  did  not  afterwards  exi^t  as  a  **  continuous,  open, 
current  ticcount,"  contemplated  by  Code,  §  2531.  Mitchell's  payments  upon 
his  own  indebtedness  operated  as  payments  pro  tanto  upon  the  account 
against  defendants,  which  had  ceased  to  be  "continuous,  open,  and  current" 
They  are  not  items  of  the  account  from  the  date  of  which  the  statute  of  lim- 
itations begins  to  run,  under  Code,  §  2531.    Affirmed. 


Paton  and  others  o.  Baker. 
Piled  AprU  19, 1883. 

Ai  a  partner  who  takes  the  title  to  partnerahip  property  In  bis  own  name  U  In  fliot  a  tmste*  for  hia 
other  partners,  whether  he  is  described  in  the  deed  as  trustee  or  not  is  immaterial ;  and  where  prop^ 
erty  is  conveyed  to  one  partner  in  payment  of  a  debt  due  the  firm,  with  the  nnderstanding  that  sach 
partner  shall  seU  the  same  as  soon  as  possible,  a  sale  and  convey  aAce  tbereof,  by  an  agent  to  whom 
soch  purtner  has  given  a  power  of  attorney  to  sell  and  convoy,  are  valid,  and  bind  the  firm. 

Appeal  from  Appanoose  circuit  court. 

The  plaintiffs  claim  to  be  the  equitable  owners  of  certain  real  estate,  mtd 
by  tlieir  petition  tliey  seek  to  set  aside  and  cancel  certain  conveyances  thereof 
to  tlie  defendant.  The  defendant  claims  to  be  tiie  legal  and  equitable  owner 
of  tlie  land.     There  was  a  decree  for  the  defendant,  and  plaintiffs  appeal. 

Stiliis  ct  Beaman,  for  appellants.  Tannehill  &  Fee  and  V&rmillon,  Hayn&t 
i6  VtrmlUon,  for  appellee. 

RoTHROCK,  J.  In  the  year  1871,  Thomas  C.  Paton,  William  Paton.  J. 
Langmire.  A.  G.  Agnew,  and  W.  A.  Paton,  the  plaintiffs  herein,  were  engaged 
in  the  dry  goods  business  in  the  city  of  New  York  in  the  partnership  name  of 
Paton  &  Co.  Walter  J.  Crook,  of  Baltimore,  Wiis  indebted  to  said  partna  • 
ship  ill  the  sum  of  about  812,000.  Crook  failed  in  business  and  became  in- 
solvent, and  to  pay  the  debt  he  owed  said  partneraliip  he  conveyed  the  land 
ill  controversy  and  otlier  lands  to  A.  G.  Agnew,  on^  of  said  partnership  firm. 
So  far  as  tlie  record  before  us  shows,  the  deed  was  an  ordinary  conveyance,  ex- 
cepting that  the  word  "trustee"  was  inserted  therein  immediately  after  the 
name  of  the  grantee.  There  was  no  reservation  of  any  right  in  the  land  by 
Crook,  and  the  deed  conveyed  to  Agnew  the  full  title  of  the  property.  The 
conveyance  was  taken  to  Agnew  instead  of  all  the  members  of  the  firm,  for 
convenience  in  conveying  and  selling  the  land,  and  it  was  understood  that  tlw 
lands  were  to  be  put  in  the  market  for  sale. 

In  1874,  the  land  being  still  unsold,  Agnew  executed  to  one  La  Force,  of 
Ottumwa,  Iowa,  a  power  of  attorney  authorizing  him  to  sell  and  convey  the 


Digitized  by 


Google 


Iowa.]  PATON   V.  BAEEB.  587 

same.  In  tho  same  year  La  Force  sold  and  conveyed  the  laud  in  controversy 
to  the  defendant.  The  sale  was  consummated  by  tlie  making  of  two  deeds; 
one  for  30  acres,  in  which  the  consideration  expressed  was  :^4r)0.  This  was  a 
<leeil  contaiuing  covenants  of  general  warranty.  The  other  was  a  quit<;laLm 
deed  to  80  acres,  which  included  the  30  acres,  for  an  expressed  consideration 
of  8100.  The  defendant  paid  the  purchase  money  in  full,  and  part  of  it  was 
remitted  by  La  Force  to  the  plaintiflTs  agent  in  Philadelphia,  and  was  after- 
wards paid  by  him  to  the  plaintifTs.  J-a  Force  sold  the  other  land  and  made 
default  in  payment  to  the  plaintifTs  and  absconded. 

The  plaintiffs  insist  that  the  conveyances  to  the  defendant  sliould  be  can- 
celed because  Agnew  held  the  land  in  trust  for  the  other  plaintiffs,  and  had 
no  power  to  sell  tlie  same  without  their  consent,  and  had  no  power  to  author- 
ize 1^  Force  to  sell  and  convey,  and  that  the  defendant  was  charged  by  the 
recoixl  of  the  trust  deed  with  notice  of  the  rights  of  the  plaintiffs  other  than 
Agnew,  and  is  not  an  innocent  purchiiser. 

.  It  is  further  claimed  that  the  land  was  worth  $1,200,  and  that  the  consider- 
ation paid  therefor  was  grossly  inadeijuate.  Evidence  was  taken  upon  the 
question  as  to  whether  the  individual  members  of  Paton  &  Co.  had  notice  or 
consented  to  the  sale  of  the  lands  in  the  manner  in  which  they  were  sold,  and 
the  court  by  its  decree  required  the  defendant  to  pay  to  one  of  the  plaintiffs 
the  sum  of  $74,  and  to  another  $57,  and  made  these  amounts  Uens  upon  the 
land.  This  must  have  been  on  the  theory  that  Agnew  had  no  power  to  sell 
and  convey  without  the  knowledge  aud  consent  of  his  copartiiers,  and  tliat  the 
two  to  whom  the  allowance  was  made  had  no  knowledge  of  aud  did  not  consent 
to  the  sales.  The  defendant  does  not  appeal,  and  is  content  with  the  decree  as 
it  is.  In  the  view  we  take  of  the  case,  we  do  not  deem  it  material  to  deter- 
mine whether  the  plaintiffs  consented  to  the  sale  or  had  knowledge  thereof. 
Indeedt  we  think  the  decree  of  the  court  confirming  the  defendant's  title  may 
be  sustained  by  conceding  all  of  the  facts  claimed  by  the  plaintiffs. 

As  we  have  seen,  the  partnership  of  Paton  &  Co.  took  the  title  of  this  laud 
in  payment  of  a  debt  due  to  the  firm,  aud  with  the  purpose  of  disposing  of  it 
as  soon  as  a  purchaser  could  be  found.  The  firm  continued  in  active  busi- 
ness until  after  the  land  was  purchased  by  the  defendant.  The  partnership 
received  part  of  the  consideration  for  the  land.  We  do  not  regani  it  as  ma- 
terial whether  or  not  they  knew  that  the  money  received  was  part  of  the  pur- 
chase money.  It  is  well  settled  that  when  land  is  purchased  with  partner- 
ship funds  and  intended  to  be  used  for  partnership  purposes,  it  is  to  be  treated 
{IS  personal  assets  of  the  partnership.  '*  Real  property  held  by  a  partnership 
is  to  be  r^arded  as  the  property  of  the  firm,  as  to  the  creditors  and  all  persons 
dealing  with  it."  fferlnt  v.  Rankin,  41  Iowa,  35,  and  authorities  cited. 
Another  rule  equally  well  settled  is  that  one  partner  may  bind  his  copart- 
ners by  any  contract  made  within  the  scope  of  the  partnership  business.' 
Story,  Partn.  §  322.  And  one  partner  is  presumed  to  consent  to  all  the  acts 
of  his  partner  within  the  scope  of  the  business  of  the  firm.  Boardman.  v. 
Adams,  5  lowji,  224.  Now,  if  the  word  "  trustee"  had  not  been  used  in  the 
deed  to  Agnew,  of  course  the  conveyance  to  the  defendant  would  have  been 
valid,  because  there  is  nothing  in  the  record  to  show  that  the  defendant  had 
actual  notice  that  the  plaintiffs,  other  than  Agnew,  luul  any  equity  in  the 
land. 

But  appellants  contend  that  defendant  was  charged  by  the  record  of  the 
deed  and  power  of  attorney  with  notice  that  Agnew  was  a  mere  trustee,  and 
witliout  any  power  to  sell.  But  we  have  seen  that  the  land  was  held  for  sale, 
and  if  the  defendant  had  made  inquiry  as  to  the  nature  of  the  trust,  it  is  to 
be  presumed  that  he  would  have  learned  the  truth,  which  was  that  the  hind 
was  partnership  assets,  and  as  to  creditors  and  others  dealing  with  the  firm 
it  was  the  same  as  personal  property  of  the  firm.  Every  partner  who  holds 
the  legal  title  of  partnership  real  estate  holds  the  same  in  trust  for  the  ben- 
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efit  of  the  firm,  and  the  trust  created  by  this  deed  is  not  enlarged  or  limited  by 
the  use  of  the  word  "  trustee  "  in  the  deed.  If,  then,  the  land  is  to  be  treated 
as  personal  property  lield  by  the  firm  for  sale,  any  member  of  the  firm  could 
have  made  a  contract  of  sale  for  the  benefit  of  the  firm  which  would  liavt* 
been  binding  upon  all  the  other  members,  and  upon  which  a  specific  perform- 
ance could  have  been  enforced,  because  it  would  have  been  a  contract  within 
the  scope  of  the  partnership  business.  Suppose  a  partnership  should  take  a 
horse  or  any  other  personal  chattels  in  payment  of  a  partnership  debt  witli 
the  purpose  of  selling  the  property  as  soon  as  a  purchaser  could  be  found. 
No  one  would  claim  that  a  purchaser  of  such  property  having  notice  that 
it  belonged  to  the  partnership  would  be  required  to  make  his  contract  of  pur- 
chase personally  with  all  the  members  of  the  firm.  The  control  and  disposi- 
tion of  partnership  real  estate  is  not  different,  only  that  the  partner  in  whom 
the  legal  title  is  vested  must  convey  to  a  purchaser  to  make  his  title  com- 
plete; and  if  one  member*  can  make  a  valid  sale,  surely  the  one  who  holds 
the  legal  title  may  authorize  another  to  make  the  sale  and  conveyance.  H 
will  be  remembered  that  Agnew  did  not  make  t!ie  power  of  attorney,  and  (iid 
not  effectuate  the  conveyance,  for  any  purpose  outside  the  scope  of  the  part- 
nership, as  for  the  purpose  of  paying  his  individual  debt  or  the  like.  AVe 
think  these  views  are  based  upon  principles  which  cannot  be  successfully 
assailed.  The  commercial  and  financial  business  of  this  country  is  largely 
transacted  by  partnerships,  and  their  business  requires  that  it  should  be  trans- 
acted with  as  little  circumlocution  as  is  consistent  with  the  rights  of  the  in- 
dividual partners  and  with  the  public.  They  ought  not  to  be  allowed  to  take 
advantage  of  an  improvident  contract  made  by  one  of  their  members,  when 
the  contract  is  within  the  scope  of  the  partnership  business.  It  is  clainaed 
that  the  purchase  price  of  the  land  was  grossly  injulequate.  It  is  sufficient 
to  say  that  it  is  not  shown  that  the  defendant  practiced  any  fraud  in  making 
his  purchase.  It  seems  that  he  acted  in  entire  good  faith,  and  it  does  noi 
appear  that  Agnew  or  his  attorney  was  mentally  incompetent  to  contract. 
We  think  the  decree  of  the  circuit  court  must  be  affirmed. 


Gould  and  others  v.  Hurto  and  others. 
Filed  April  19, 1883. 

Whero  the  court  below  had  no  jurisdiction  of  the  subject-matter  of  an  action  or  of  the  parties 
thereto,  such  objection  may  be  raised  for  the  first  time  in  the  supreme  eonrt. 

Upon  an  examlnntion  of  the  evidence  in  this  case  it  appears  that  the  transfer  of  certain  property-  to 
defendants  was  not  Intended  as  a  fnind  on  the  other  creditors  of  the  vendee,  but  was  simply  intended  I 
to  sec  are  defendants  fi'om  loss,  and  that  they  are  not  responsible  to  the  other  credltora  oi'  tbe  v«MNe 
to  a  greater  extent  than  the  valne  of  the  goods  transferred  exceeded  the  Indebtedness  of  the  vendor  to 
them. 

Appeal  from  Scott  circuit  court. 

The  defendant  S.  H.  Hurto,  on  the  twenty-eighth  of  October,  1881,  was  en- 
gaged in  the  grocery  business  in  the  city  of  Davenport.  He  owned  and  op- 
erated two  stores  or  business  stands  in  different  parts  of  the  city.  On  the  day 
above  named  he  made  a  bill  of  sale  to  his  co-defendants,  John  Lambert  anil 
John  Hurto,  by  which  he  conveyed  to  them  all  the  merchandise  in  his  t\v.. 
stores,  the  delivery  wagons  and  horses  used  in  the  business,  and  all  his  book- 
accounts  and  notes,  and  all  other  property  owned  by  him  except  such  as  wa:^ 
exempt  from  execution.  The  purchasers  took  possession  of  the  property*  an^l 
formed  a  partnership  styled  Lambert  &  Ilurto.  and  continued  the  buslue>>. 
The  plaintiffs,  who  are  creditora  of  S.  H.  Hurto,  immediately  commeiiceil  ;sr- 
tions  in  attachment  and  caused  John  Lambert  and  John  Hurto  to  be  j^ar- 
nished.     Afterwards  the  plaintiffs  liled  a  petition  in  equity,  in  which  they 
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claimed  that  tbe  sale  of  Ihe  property  was  fraudulent  as  to  the  creditors  of  S. 
H.  Hurto,  and  that  the  transaction  was  not  an  absolute  sale,  but  was  in- 
teuded  by  the  parties  thereto  **  to  be  only  a  security  and  lien  in  the  nature  of 
a  chattel  mortgage,  and  was  made  and  taken  under  a  secret  agreement  and 
nuderstanding  between  said  defendants  tliat  the  surplus,  after  paying  the 
hoiia  fide  and  unfictitious  indebtedness  intended  to  be  secured  thereby,  de- 
rived from  the  sale  and  conversion  of  said  property,  sliould  be  paid  over  to  S. 
EI.  Hurto,  or  held  for  his  use  and  benefit  and  paid  out  under  his  directions, 
<iud  that  said  security  was  made  in  the  form  of  an  absolute  transfer  of  the 
property,  so  as  to  put  it  in  the  power  of  John  Hurtoand  Lambert  to  turn  over 
the  surplus  of  said  property  to  8.  H.  Ilurto  and  place  the  same  beyond  the 
reach  of  his  creditors,  and  was  so  made  and  done  with  intent  to  hinder,  delay, 
and  defraud  his  creditors." 

It  is  also  averred  in  the  petition  that  at  the  time  of  the  said  pretended  sale 
some  of  the  creditors  of  S.  II.  Hurto  were  pressing  liim  for  payment  of  their 
claims,  which  was  known  to  John  Hurto  and  Lanibert.  The  prayer  of  the 
petition  was  that  upon  the  final  hearing  the  said  bill  of  sale  be  set  aside,  and 
tbe  property  or  the  proceeds  thereof  be  applied  to  tlie  satisfaction  of  the  at- 
taciiment  liens  of  tlie  plaintiffs,  and  for  general  equitable  relief. 

The  defendants  John  Hurto  and  Lambert  by  their  answer  denied  the  allega- 
tions of  the  petition,  and  averred  that  the  sale  of  the  property  was  absolute 
and  in  good  faith  upon  their  part.  The  attachment  suits  proceeded  to  judg- 
ment against  S.  H.  Ilurto,  and  after  such  judgments  were  obtained  the  plain- 
tiffs amended  their  petition  by  averring  that  fact. 

The  cause  was  tried  to  the  court  as  an  equitable  action,  and  a  decree  was 
entered  declaring  the  sale  of  the  goods  to  be  fraudulent  as  against  the  plain- 
tiffs, and  judgment  was  rendered  for  them,  and  against  John  Hurto  and  Lam- 
bert, for  their  claims,  amounting  in  the  ^iggregate  to  $786.45.  The  defendants 
John  Hurto  and  Lambert  appeal. 

Stewart  d'  White,  for  appellants.    Martin,  Murphy  &  Lynch,  for  appellees. 

HoTHROCK,  J.  1.  We  have  in  this  case  an  action  in  equity  in  which  the 
plaintiffs,  as  creditora  of  S.  II.  Hurto,  seek  to  set  aside  and  annul  a  sale  of  his 
j^ersonal  property  to  his  co-defendants  upon  the  ground  that  such  sale  was 
made  to  hinder,  delay,  and  defraud  the  plaintiffs  and  other  creditors.  It  is 
well  understood  that  the  usual  proceeding  in  such  cases  is  the  levy  of  an  at- 
tachment by  the  creditore,  a  replevin  of  the  goods  by  the  purchaser,  and  the 
tiial  of  the  action  in  replevin  determines  the  right  of  the  parties;  and  the 
present  action,  to  say  the  least,  is  a  novelty. 

In  a  supplemental  aigument  filed  by  counsel  for  appellants  we  are  asked  to 
dispose  of  the  case  upon  the  ground  that  the  court  below  had  no  jurisdiction 
to  entertain  and  try  the  action.  The  question  is  for  the  first  time  raised  in 
this  court,  and  in  a  supplemental  argument,  and  it  is  claimed  that  a  want  of 
jurisdiction  may  be  raised  at  any  time.  It  is  correct  that  where  a  court  has 
no  jurisdiction  of  the  subject-matter  of  the  action,  or  of  the  parties  thereto, 
the  objection  may  be  raised  for  the  first  time  in  this  court.  Cerro  Gordo  Co. 
V.  Wright  Co.  13  X.  W.  Rep.  645.  But  in  this  case  the  circuit  court  had  full 
jurisdiction  of  the  parties.  It  also  had  jurisdiction  of  the  subject  of  the  action, 
which  was  a  controversy  between  the  parties  as  to  whetlier  the  sale  of  the 
^oods  was  or  was  not  fraudulent.  The  form  of  the  action  to  test  this  ques- 
tion did  not  pertain  to  the  jurisdiction  of  the  court.  An  error  as  to  the  kind  of 
3)roceedings  adopted  will  not  cause  the  abatement  or  dismissal  of  the  action. 
<Jode,  §  2574,  When  the  plaintiffs  amended  their  petition  in  the  attachment 
proceedings  they  averred  therein  that  their  attachment  liens  were  then  in  full 
force  and  virtue  as  alleged  in  the  original  petition.  The  defendants  did  not 
answer  this  amendment,  and  the  record  does  not  show  that  any  objection  what- 
ever was  made  to  the  form  of  the  iiction  by  demurrer,  motion,  or  otherwise. 
^Ve  think  the  objection  now  made  comes  too  late. 
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2.  Counsel  for  both  plaintiffs  and  defendiints  have  elaborately  argued  the 
case  upon  the  merits.  This  evidence,  as  is  usual  in  such  cases,  is  quite  volu- 
minous. We  have  examined  the  whole  record  with  care,  and,  without  enter- 
ing upon  a  discussion  of  the  evidence  in  detail,  we  think  the  following  facts 
are  fairly  established : 

S.  H.  Hurto  had  been  engaged  in  the  grocery  business  for  several  years. 
John  Hurto  is  his  father,  and  John  Lambert  is  also  a  relative.  John  Hurto  ami 
Lambert  are  advanced  in  life,  and  have  little  knowledge  of  business  affairs. 
They  had  some  property,  and  their  names  being  good  security  in  bank  they 
were  endorsers  for  S.  H.  Hurto,  on  bank  paper,  for  about  S4,40d.  He  was  abu 
indebted  to  his  father  in  the  sum  of  about  $500  or  $600  for  borrowed  mouey. 
and  to  Lambert  in  a  small  amount.  Marietta  Hiirto,  his  wife,  held  a  chattel 
mortgage  on  the  goods  for  the  sum  of  $700,  being  for  money  borrowed,  and 
Van  Pattern  and  Marks  held  anotlier  chattel  mortgage  upon  the  goinls  amount- 
ing to  several  hundred  dollars.  S.  H.  Hurto  was  also  indebted  in  a  consider- 
able amount  to  other  general  creditors,  and  he  was  pressed  for  payments  which 
he  could  not  make.  In  this  condition  of  his  affairs  he  called  in  his  father  and 
Lambert,  and  stated  to  them  that  he  could  not  pay  his  debts,  and  offered  to 
secure  them  by  chattel  mortgage  or  otherwise. 

On  consultation  it  was  agreed  that  John  Hurto  and  Lambert  should  pur- 
chase the  goods,  and  the  sale  was  closed  up  at  once,  and  on  the  night  of  Octo- 
ber 28, 188L  The  consideration  for  the  purchase  was  the  discharge  of  the 
indebtedness  to  the  purchasers  and  the  payment  of  the  bank  debts,  the  chat- 
tel mortgages,  a  small  amount  due  to  the  clerks  in  the  stores,  some  back  rent 
of  the  stores,  and  some  other  small  items.  The  goods  were  worth  about  $8,000. 
and  the  debts  released  and  assumed,  as  near  as  we  can  estimate  them  from 
the  evidence,  was  $6,750.  The  court  found  that  the  sale  was  a  fraudulent 
transaction.  We  do  not  tiiink  this  finding  is  supported  by  the  evident^. 
Whatever  fraudulent  intention  or  purpose  may  have  been  in  the  mind  of  S. 
H.  Hurto,  we  do  not  think  that  there  was  any  participation  in  any  fraudulent 
intent  by  the  other  defendants.  As  a  matter  of  fact  they  did  not  know  that 
S.  H.  Hurto  was  indebted  for  any  other  amounts  than  the  chattel  mortgages, 
the  bank  debts,  and  their  own,  and  the  other  small  amounts  they  agreeii  to 
pay.  It  is  said,  however,  that  they  should  have  ascertained  his  financial  con- 
dition by  inquiry.  If  they  had  been  volunteers,  and  not  bona  flde  creKMlovi 
there  would  be  much  force  in  this  argument. 

But  it  is  claimed  that  Jis  to  the  bank  debts  they  were  not  creditors:  thai 
their  liability  was  only  contingent.  It  is  true  that  they  were  not  creditors 
in  the  sense  that  they  had  rights  of  action  against  8.  H.  Hurto,  but  they 
were  advised  that  he  was  unable  to  pay  his  debts,  and  they  had  the  undoubie.l 
right  to  protect  themselves  in  good  faith  on  their  liability  as  his  sui^ties.  Ir 
will  be  seen  from  the  above  statement  that  the  property  purchased  was  wort' 
about  $1,250  in  excess  of  the  price  agreed  to  be  paid.  It  is  charged  that  tl-r 
sale  was  fraudulent  because  the  parties  thereto  agreed  that  the  surplus  slioui  I 
be  held  by  John  Hurto  and  Lambert  in  secret  trust  for  S.  H.  Hurto,  in  fnm  I 
of  his  other  creditors.  We  do  not  think  this  claim  is  supported  by  the  evi- 
dence. Taking  all  of  the  evidence  together,  the  impression  made  upon  t'.i 
mind  therefrom  is  that  John  Hurto  and  Lambert  were  honestly  seeking  t- 
protect  themselves  from  loss  by  the  insolvency  of  8.  H.  Hurto.  They  took  tlw 
goods  without  knowing  their  exact  value,  and  without  knowing  exactly  what 
they  would  be  liable  for.  They  did  not  buy  upon  speculation,  but  merely  tv 
save  themselves  from  loss.  They  repeatedly  stated  after  the  transaction  thai 
if  there  was  any  surplus  after  saving  themselves  harmless,  it  would  go  Uy  tb- 
other  creditors,  and  we  think  that  under  the  evidence  this  should  be  held  to  \^ 
the  nature  of  the  transaction.  The  defendants  should  be  held  liable  to  the 
other  creditors  in  the  sum  of  $1,250  and  no  more. 
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As  the  amount  of  the  judgments  in  this  case  is  less  than  that  amount,  the 
finding  we  make  will  noc  lead  to  a  reveraal  of  the  case.  But  we  think  it  is 
due  to  the  defendants  that  they  should  be  exonerated  from  the  charge  of  fraud, 
and  that  they  should  not  be  embanassed  by  such  a  finding  in  any  other  litiga- 
tion which  may  grow  out  of  this  transaction.    Affirmed. 


Beldek  V,  Hann  and  others. 
Filed  April  19,  1883. 

'Hie  blank  Indorsement  of  r  promisgory  note  by  the  payee  creates  th3  uime  liability  from  the  In- 
dorser  to  the  indorsee  as  if  it  was  in  fall.  Bot  the  contraci  of  Indorsement  is  very  diflferent  from  a 
contract  of  gaaranty,  and  the  holder  of  a  note  with  a  blank  indorsement  by  the  payee  cannot  change 
the  obligation  of  the  indorser  by  writing  a  contract  of  guaranty  over  the  name  of  the  payee  without 
his  knowledge  or  consent.  Sach  guaranty  is  void,  and  the  Indorser  is  still  entitled  to  notice  of  non- 
payment and  protest  as  an  Indorser. 

Appeal  from  Guthrie  circuit  court. 

This  action  involves  the  liability  of  the  defendant  Spain  upon  a  blank 
indorsement  upon  a  promissory  note.  The  court  below  held  thai  the  defend- 
ant was  not  liable,  and  plaintiff  appeals. 

H.  E,  Long,  for  appellant.    No  appearance  for  appellee. 

KoTHROc'K,  J.  Tiie  amount  in  controversy  is  less  than  $100,  and  the  case 
comes  to  us  upon  the  following  questions  certified  by  the  learnetl  judge  of  the 
circuit  court: 

»*  (1)  Where  a  party,  the  payee  in  a  promissory  note,  sells  said  note  and 
places  his  name  in  blank  upon  the  back  thereof,  and  afterwards  a  written 
f^aranty  is  written  over  said  signature  upon  the  back  of  said  note  without 
the  consent  or  knowledge  of  the  payee  or  indorser,  is  said  guarantor  or  party 
entitled  to  notice  of  non-payment,  notice  of  protest,  etc.,  as  an  indorser? 

"(2)  Does  the  assignee  or  indoi-see  of  a  promissory  note,  or  one  to  whom  same 
has  been  sold  and  indorsed  in  blank  and  afterwards  a  guaranty  of  payment 
is  written  over  said  indorser's  name,  have  the  right  under  the  law  to  place 
over  said  indoi"ser*s  signature,  without  his  knowledge  or  consent,  tlie  follow- 
ing words,  "  guaranty  payment  at  maturity  to  bearer,"  and  will  same  hold 
bald  indorser  as  a  guarantor  of  the  contract  ? 

"  (3)  By  said  words  being  placed  over  said  signature  does  the  law  set  forth 
by  sections  2089,  2090,  2091, of  the  Code  of  1873,  govern  such  indorsement? 

**  (4)  When,  after  a  blank  indorsement  is  made  upon  a  promissory  note,  an 
absolute  guaranty  is  without  his  knowledge  or  consent  written  over  the  sig- 
nature of  said  indorser,  and  due  diligence  has  been  used  by  tlie  holder  of  said 
note  at  maturity  in  the  iristitution  and  prosecution  of  suit  apjainst  the  princi- 
pal in  the  note,  and  the  evidence  showing  no  damage  has  resulted  to  the  in- 
dorser, is  the  party  guarantying  payment  of  said  note  liable  thereon  without 
notice  of  non-payment,  etc. 

••  Signed  in  open  court  this  twelfth  day  of  May,  1882. 

[Signed]  **S.  A.  Callvekt,  Judge/* 

It  is  well  understood  that  the  blank  indorsement  of  a  promissory  note  by 
the  payee  creates  the  liability  of  an  indorser  as  understood  in  the  law-merchant. 
8uch  indorsement  creates  the  same  liability  from  the  indorser  to  the  indorsee 
as  if  it  were  in  full.  Bean  v.  Bn'ggs,  1  Iowa,  488.  But  the  contract  of  in- 
dorsement is  very  diiferent  from  a  contract  of  guaranty,  and  the  holder  of  a 
note  with  a  blank  indorsement,  by  the  payee,  has  no  legal  right  to  change 
the  obligation  of  the  indorser  by  writing  a  contract  of  guaranty  over  the 
name  of  the  payee  "without  the  knowledge  or  consent  of  the  payee." 

What  the  rights  of  the  parties  may  be  to  show  by  parol  the  real  contract 
entered  into  by  the  indorser  need  not  be  considered  here,  because  no  such 
question  la  certified  to  ub.    We  are  required  to  determine  the  questions  certi- 


Digitized  by 


Google 


692  THE    NORTHWESTERN    REPORTER.  [lowa. 

fled,  and  not  quastions  of  fact  or  law  in  the  case  which  are  not  certified,  ami 
we  cannot  consider  the  question  as  to  tlie  riglits  of  the  parties  upon  a  guar- 
anty upon  a  chattel  mortgage,  given  to  secure  this  note,  as  we  are  requesieU 
to  do  by  counsel.  Taking  these  questions  as  they  are  certified  we  answer 
unhesitatingly,  as  did  the  court  below,  that  the  guaranty  written  over  defend- 
ant's name,  without  his  knowledge  or  consent,  was  void.    Allirnieil. 


Graham  r.  McCSeocii. 
Filed  April  19,  1883. 

As  the  iiitfti'uctfon,  under  the  pecnlinr  facts  of  this  case,  presented  a  correct  role  of  law,  and  Ihejvry 
rendered  a  general  verdict  in  conflict  with  such  instruction,  it  was  error  in  the  court  below  to  over, 
rale  the  motion  to  set  sach  verdict  aside. 

Appeal  from  Winneshiek  district  court. 

Action  at  law.  There  was  a  judgment  upon  a  verdict  for  plaintiff.  De- 
fend  ant  api>eais. 

ir.  E.  Akers  and  Willett  cfe  Wiliett,  for  appellant.  Brown  &  Portinan^  for 
appellee. 

Be(;k,  J.  1.  The  petition  is  in  two  counts.  The  first  declares  upon  a  con- 
tract under  which  plaintiffs  rendered  services  to  defendant  in  buying  and 
shipping  live-stock.  It  alleges  that  plaintiff  was  employed  for  a  specified 
time,  and  before  its  expiration,  without  fault  on  his  part,  he  was  discharged 
from  furtlier  services,  and  that  defendant  without  cause  refused  to  perform 
his  contract.  Tlie  second  count  claims  to  recover  the  reasonable  value  of 
services  rendered  by  plaintiff  for  defendant,  and  for  money  paid  out  and  ex- 
pended at  the  request  of  defendant.  The  answer  denies  all  allegations  of  the 
petition,  and  ])leads  payment  for  all  services  rendered  by  plaintiff. 

2.  There  was  evidence  tending  to  support  the  first  count  of  the  petition, 
showing  that  the  plaintiff  was  employeil  for  a  specified  time,  and  that  he  was 
discharged  before  its  expiration,  but  without  any  objection  on  his  part.  As 
applicable  to  this  evidence,  the  court  gave  an  instruction  in  the  following  lan- 
guage: **(13)  If  you  find  that  a  contract  for  a  definite  period  wits  made  with 
plaintiff,  and  that  afterwards  the  plaintiff  was  discharged  without  objection  on 
his  part, — that  is,  if  the  contract  was  mutually  rescinded  by  the  parties, — ^then, 
of  course,  j)laintiff  c^mnot  recover  on  that  contract  for  services  afterward  ren- 
dered, nor  damages  for  a  breach  of  the  contract.  But  if  it  is  not  mutually  re- 
scinded, then  defendant  was  originally  liable  on  it  and  he  is  yet"  The  in- 
struction must  be  regarded  as  the  law  of  the  case,  which  the  jury  were 
required  to  follow  without  determining  upon  its  correctness.  We  may, 
however,  remark  that,  under  the  peculiar  facts  of  the  cJise,  which  need  not  be 
heie  recited,  it  presents  a  correct  rule. 

3.  The  eviden(;e  shows  without  contradiction  that  plaintiff,  when  he  was 
discharged  from  defendant's  employment,  made  no  objection  thereto,  and  made 
no  offer  or  claim  to  continue  in  defendant's  employment.  This  is  the  purport 
of  his  own  evidence,  and  no  witness  testifies  to  anything  different.  Under  ihe 
rule  of  this  instruction  plaintiff  ought  not  to  recover  for  the  bieach  of  the 
contract  by  reason  of  his  discharge,  and  the  jury  ought  not  to  have  rendered 
a  verdi(!t  in  his  favor  for  any  damages  resulting  therefrom.  The  verdict  is 
general,  and  it  is  impossible  for  us  to  say  that  it  does  not  include  such  dam- 
ages. It  ought  to  have  been  set  aside  upon  defendant's  motion,  for  the  reason 
that  it  is  in  conflict  with  the  instructions  of  the  court. 

4.  Other  questions  in  the  case  need  not  be  discussed.  Several  objections  are 
urged  to  instructions,  many  of  which  are  more  in  the  nature  of  criticisms 
upon  their  language  than  of  complaint  against  the  legal  principles  they  an- 
nounce. For  the  error  of  the  court  in  overruling  the  motion  to  set  a£ide  the 
verdict  on  the  ground  above  pointed  out,  the  judgment  is  reversed. 
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Thomas  v.  Gibbons  and  others. 

Filed  April  19, 1883. 

A  delH  which  hiis  yat  to  orifriniUd  can  not  properly  b«  ^atd  to  be  r  debt  which  li  to  "  become  doe**' 
within  the  meaDlog  ql  section  2976  of  the  Code,  and  ar  such  be  subject  to  garnJahment. 

Appeal  from  Jefferson  district  court. 

The  plaintiff  having  obtained  a  judgment  against  the  defendant  Gibbons^ 
garnished  the  defendant  tlie  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. The  answer  of  the  garnisliee,  upon  being  taken,  showed  that  Gibbons 
at  the  time  of  the  garnishment  was  employed  by  the  garnishee  as  a  brakeman, 
and  that  there  was  due  him  at  tlie  time  of  the  garnishment,  for  wages  then 
earned,  $(J.70,and  that  the  garnishee  owed  him  no  other  debt  at  that  time  due 
or  to  become  due.  The  answer,  however,  showed  that  Gibbons  continued  in 
the  employ  of  the  garnishee  and  earned  other  wages  after  the  garnishment,  to 
the  amount  of  about  $144.  The  court  refused  to  charge  the  garnishee  for  such 
otlier  wages,  and  rendered  judgment  for  only  $9.70.     The  plaintiff  appeals. 

Ratclif  &  McCoy ^  for  appellant.    /.  R,  McCrackin,  for  appellee. 

Adams,  J.  The  question  presented  arises  upon  the  construction  of  section 
2975  of  the  Code.  The  garnishee  is  required  not  to  pay  any  debt  due  or  there- 
after to  become  due.  As  to  the  meaning  of  the  words  **debt  due"  there  can 
be  no  doubt.  The  question  is  as  to  the  meaning  of  the  words  '^debt  there- 
after to  become  due."  The  plaintiff  contends  that  the  word  •*  debt "  Jis  used  is 
not  restricted  to  a  debt  then  existing,  but  may  also  mean  any  debt  Which  may 
thereafter  originate.  But  a  debt  which  has  yet  to  originate  cannot  properly, 
we  think,  be  said  to  be  a  debt  which  is  to  become  due.  Of  such  a  debt  noth- 
ing can  properly  be  predicated.  The  words  "  to  become  due  "  are  set  out  against 
the  word  "due,"  and,  like  it,  are  used  to  de.*  cri  ►e  the  word  *•  debt,"  which  must 
mean  a  subsisting  debt.    Huntington  v.  Rii  Ion,  43  Iowa,  517. 

We  think  that  the  court  correctly  refused  to  charge  the  garnishee  for  a  debt 
which  had  no  existence  at  the  time  of  the  garnishment.    Affirmed. 


State  of  Iowa  v.  Smith. 
Filed  April  19,  1883. 

An  affidavit  In  a  criminal  case,  stating  that  defendant  wag  informed  that  the  cam  would  not  be  tried 
at  A  certain  term,  and  that  the  district  attorney  had  no  intention  of  calling  it  for  trial,  bat  dejilred  its 
cootlnoance,  and  that  the  witnesses  for  the  state  were  not  present  nntll  the  day  before  the  affldarit 
was  made,  does  not  show  sofiicient  grounds  for  a  continuance.       ^ 

Appeal  from  Greene  district  court. 

The  defendant  was  indicted  for  the  crime  of  obtaining  property  under  false 
pretenses.  Verdict  and  judgment  having  been  rendered  against  him,  he  ap- 
])eal3  to  this  court. 

No  appearance  for  appellant.    Smith  McPherson,  Atty.  Gen.,  for  the  State. 

Adams,  J.  The  defendant,  as  we  infer,  filed  a  motion  for  a  continuance. 
The  record  shows  that  a  motion  for  a  continuance  was  overruled.  But  no 
motion  is  set  out,  nor  is  there  anything  to  show  upon  what  ground  a  contin- 
uance was  asked,  except  an  affidavit  made  by  the  defendant.  That  affidavit 
shows,  in  substance,  that  the  deffendant  was  informed  by  some  one,  it  does 
not  appear  by  whom,  that  the  case  would  not  be  tried  at  that  term,  and  that 
the  <listrict  attorney  had  no  intention  of  calling  it  for  trial  that  term,  but  de- 
sired its  continuance.  It  also  shows  that  the  witnesses  for  the  state  were  not 
present  until  the  day  before  the  affidavit  was  made.  It  is  manifest  that  this 
V.15— 38  (no.  ix) 
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affidavit  does  not  show  sufficient  ground  for  a  continuance,  and,  this  being  all 
the  ground  sliown,  we  have  to  say  that  the  motion  appears  to  have  been  prop- 
erly overruled. 

The  defendant  moved  for  a  new  trial  on  the  ground  that  the  verdict  is  not 
suppoited  by  the  evidence,  and  is  contrary  to  the  law.  No  evidence  is  set  out 
except  the  evidence  before  the  grand  jury.  The  instructions  are  set  out  and 
appear  to  us  to  be  correct.    We  see  no  error.    Affirmed. 


GwYNN  V.  DtrFFiELD  and  others. 
Filed  April  20. 1883. 

Where  a  person  negllfrenlly  gtres  another  poison  for  the  purpose  of  bein^  swallowed-by  htan,  and 
stbe  poison  is  swallowed  by  him  and  prodnces  injary,  the  person  negligently  giving  the  poison  is 
guilty  of  a  tort  nnd  is  liable  for  the  injury,  unless  the  injured  person  was  also  gnllty  of  negli^^nce 
which  contributed  to  the  injary. 

Uuderthecircainsiancesof  this  case  the  general  exception  that  the  plaintiff  in  an  action  for  tort 
may  recover,  notwithstanding  his  own  negligence,  if  the  defendant,  after  seeing  the  danger,  did  not 
use  ordinary  care  to  avoid  it,  should  not  liave  been  applied,  and  the  instruction  given  by  the  court 
on  that  point  was  erroneous  and  the  judgment  must  be  reversed. 

Bscx,  J.,  dissenting. 

Appeal  from  Page  circuit  court. 

The  defendants  are  partners  engaged  in  business  as  apothecaries.  The 
plaintiff  brings  this  action  to  recover  of  them  i^5,000  as  damages  alleged  to 
have  been  sustained  by  reason  of  their  negligence  as  apothecaries.  They 
pleaded  a  general  denial.  There  was  a  trial  to  a  jury,  and  verdict  and  judg- 
ment were  rendered  for  the  plaintiif.    The  defendants  appeal. 

Hepburn  cfe  Thummel  and  James  McCabe,  for  appellants.  Clark  c§  -Par#f- 
low,  C.  S,  Keenan,  and  Davi^  <&  Hexton,  for  appellee. 

Adams,  J.  The  injury  was  caused  by  reason  of  the  plaintiff's  taking  au 
overdose  of  belladonna.  He  went  into  the  defendants*  drug-store  and  helpeil 
himself  to  what  he  supposed  was  a  dose  of  the  extract  of  dandelion.  Unfor- 
tunately the  jar  from  which  he  helped  himself  contained  belladonna,  and  whitt 
he  took  wa8  an  overdose  of  that  drug.  He  avers  that  the  defendants  sold 
him  the  dose  in  question  for  the  extract  of  dandelion.  He  also  avers  that 
they  gave  it  to  him  for  the  extract  of  dandelion,  and  also  that  he  took  it 
under  their  direction,  and  under  their  representation  that  it  was  the  extract 
of  dandelion.  He  introduced  very  little  evidence,  if  any,  tending  to  show- 
that  the  defendants  sold  him  the  dose.  But  he  showed  circumstances  froui 
which  the  jury  was  justified,  if  they  believed  the  evidence,  in  finding  that  X.\w 
defendants  consented  to  his  having  the  dose  as  a  gift.  In  addition  to  this  he 
showed  beyond  controversy  that  the  defendants  were  guilty  of  negligence. 
He  showed,  also,  that  belhidonna  is  a  poison,  and  that  injury  resulted  to  him 
from  taking  it. 

Now  the  law  is  clear  that  where  a  person,  whether  an  apothecary  or  not. 
negligently  gives  another  person  poison  for  the  purpose  of  being  swallowefl 
by  him,  and  the  poison  is  swallowed  by  him  and  produces  injury,  the  perswm 
negligently  giving  the  poison  is  guilty  of  a  tort,  and  is  liable  for  the  injury. 
unless  the  injured  person  was  also  guilty  of  negligence  which  contributed  to  tht* 
injury.  The  principal  question  presented,  and  the  only  one  which  we  deem 
it  necessary  specifically  to  determine,  is  one  which  arises  upon  an  instruction 
given  by  the  court  on  the  subject  of  contributory  negligence.  Tliecourt  gavo 
the  general  rule  in  respect  to  the  effect  of  contributory  negligence  on  the  par: 
of  the  person  injured,  and  so  far  tiiere  is  no  complaint  by  either  party.  But 
the  court  went  further  and  gave  an  exception  to  the  rule,  which  may  pro|»- 
erly  enough  be  given  in  some  cases,  but  for  which  the  defendants  con  ten  a 
that  there  is  in  this  case  no  warrant  in  the  evidence.  The  exception  given, 
stated  in  a  general  way,  is  the  familial*  one  that  the  plaintiff  in  an  action  for 
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tort  may  recover,  notwithstanding  his  own  negligence  contributed  to  the 
injury,  if  the  defendant,  after  seeing  the  danger  of  injury,  did  not  use  onlinary 
care  to  avoid  it.  Morris  v.  C  B.  rf-  Q.  B,  Co.  45  Iowa,  29;  Weymire  v.  WoJfe^ 
o2  Iowa,  53a ;  [S.  C.  3  N.  W.  Rep.  54i.] 

In  determining  whetlier  the  court  erred  in  giving  the  instruction  we  shall 
liave  occasion  to  notice  the  peculiar  language  used,  and  shall  also  have  occa- 
.sion  to  refer  to  the  undisputed  facts  touching  the  question  of  negligence. 
The  court  instructed  the  jury  that  if  they  found  that  the  injuries  complained 
of  were  contributed  to  by  the  plaintiff  he  could  not  recover,  **  unless  it  was 
further  shown  by  him  that  his  fault  or  neglect  or  carelessness  or  wrong  was 
known  to  the  defendant,  and  that  the  defendant  could  have  prevented  the  in- 
juries complained  of  by  the  exercise  of  reasonable  care  after  those  facts  had 
become  known."  The  language  used,  it  will  be  seen,  is  not  clear.  That  the 
ttourt  intended  to  give  the  ordinary  rule,  as  stated  in  the  cases  above  cited, 
there  is  no  doubt.  But  the  use  of  the  word  "  wrong,"  in  the  connection  in 
which  it  was  used,  leads  us  to  suspect  that  the  court  intended  to  add  some- 
thing to  the  ordinary  rule.  The  idea  to  be  expressed  was  the  plaintiff's  dan- 
*/er^  or,  what  is  the  same  thing  under  the  circumstances,  the  plaintiff's  7^7^^'- 
genae,  producing  danger.  If  the  court  intended  nothing  more  than  that,  the 
wortls  "fault  or  neglect  or  carelessness  or  wrong"  were  not  happily  chosen. 
We  have  to  say,  therefore,  that  it  rather  appears  to  us  that  in  the  use  of  the 
woi*d  **  wrong  '*  the  court  had  in  mind  something  different  from  negligence  pro- 
ducing danger, — something  which  might  be  expressed  by  the  word  "trespass," 
or  possibly  by  the  word  "  theft."  If  so,  then  the  court  intended  to  instruct  the 
Jury  that  if  the  plaintiff  lyas  guilty  of  trespass  or  theft,  and  such  trespass  or 
theft  beciime  known  to  the  defendants,  and  they  did  not  after  such  knowledge 
nse  ordinary  care  to  prevent  the  injury,  they  would  be  liable  notwithstanding 
the  plaintiff's  negligence.  But  it  will  be  seen  at  once  that  they  might  have 
discovered  the  plaintiffs  wrong  of  that  kind  without  discovering  that  he  was 
in  any  danger;  and  unless  they  discovered  his  danger  there  is  no  ground  for 
the  exception  to  the  rule  in  respect  to  the  effect  of  the  plaintiff's  contributory 
negligence.  But  in  no  view  can  the  instruction  be  sustained.  The  plaintiff 
predicated  his  right  to  recover  upon  the  theory  that  he  took  the  drug  with  the 
defendant's  consent,  and  by  that  he  must  stand  or  fall. 

Proceeding,  then,  upon  that  theory,  let  us  inquire  what  are  the  undisputed 
facts  respecting  the  subject  of  negligence.  Taking  the  evidence  of  consent 
as  showing  what  the  plaintiff  claims  that  it  does,  the  facts  are  as  follows: 
The  plaintiff  went  to  the  jar  containing  belladonna  and  took  out,  on  the  point 
of  his  knife,  what  he  thought  was  a  dose  of  the  extract  of  dandelion,  and  called 
tlie  attention  of  one  of  the  defendants  to  it,  and  asked  if  that  was  a  proper 
dose;  and  the  defendant,  supposing  that  it  was  the  extract  of  dandelion,  told 
the  plaintiff  that  the  amount  on  his  knife  was  a  proper  dose,  and  thereupon  the 
plaintiff  took  it.  The  jar,  it  appears,  was  properly  labeled,  and  the  plaintiff's 
negligence,  if  any,  consisted  in  not  discovering  that  the  jar  contained  bella- 
donna. There  is  no  pretense  that  he  could  not  read.  The  only  excuse  for 
liim  was,  so  far  as  we  can  discover,  that  the  defendant,  whom  he  consulted 
in  regard  to  the  size  of  the  dose,  had  just  miule  the  same  mistake.  He  had 
just  taken  from  that  jar,  as  the  plaintiff  had  seen,  a  portion  of  its  contents 
to  fill  an  order  for  the  extract  of  dandelion,  given  by  "the  plaintiff,  and  was 
doing  up  the  package  when  the  plaintiff  proceeded  to  help  himself  to  a  dose 
from  the  jar  as  above  set  forth.  There  is  not  the  slightest  evidence  that  the 
defendant  discovered  the  plaintiff's  danger.  The  jury,  then,  should  have  been 
instructed  without  qualification  that  if  the  plaintiff  was  guilty  of  negligence 
<*ontributing  to  the  injury  he  cannot  recover.     Reversed. 

Bec^k.  J.,  dmentintf.  The  conclusion  reached  in  the  foregoing  opinion  ap- 
pears to  me  to  be  based  upon  an  incorrect  interpretation  of  the  rule  of  law,  and  in 
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ray  opinion  works  great  injustice.  The  facts,  briefly  stated  in  language  other 
than  that  used  by  Mr.  Justice  Adams,  are  these:  The  defendants  are  apoLhe- 
^  caries,  to  whom  the  plaintiff  applied  for  medicine.  In  the  presence  of  plain- 
tiff, and  under  his  observation,  they  tilled  the  prescription  with  a  poison 
taken  from  a  jar  properly  labeled.  But  it  does  not  appear  that  the  label  in- 
dicated that  the  contents  of  the  jar  were  poisonous.  While  defenrlants 
were  putting  up  the  drug,  plaintiff,  in  their  presence  and  under  their  observa- 
tion, took  from  the  jar  a  part  of  its  contents,  equaling  in  quantity  a  dose  of 
the  medicine  lie  had  ordered.  He  asked  defendauts  if  the  quantity  was  a 
proper  dose,  and  they  informed  him  it  was.  Thereupon  he  swallowed  it,  and 
suffered  from  it  great  injury. 

Defendants  were  negligent  in  putting  up  the  contents  of  the  jar  for  the 
medicine  ordered  by  plaintiff,  and,  in  the  absence  of  contributory  negligejice 
on  the  part  of  plaintiff,  would  have  been  liable  to  plaintiff  bad  betaken  a  dose 
of  the  orug  prepared  by  them.  Defendants*  negligence  consisted  in  not  know- 
ing at  the  time,  or  failing  to  remember  or  observe,  that  the  jar  contained  poi- 
son. It  is  not  claimed  that  they  intention  ally  substituted  the  poisonous  drug 
for  the  medicine. 

It  is  held  in  the  foregoing  opinion  that  the  jury  might  have  found  that 
plaintiff  was  negligent  in  failing  to  discover,  from  the  label  on  the  jar,  the 
poisonous  character  of  its  contents.  But  I  am  unable  to  discover  grounds  for 
holding  him  guilty  of  negligence  at  all.  It  is  not  shown  that  he  knew  that 
jar  contained  poison,  or  that  if  he  had  read  and  observed  the  label  he  woaUl 
have  understood  it  contained  poison,  or  that  he  had  any  knowledge  of  its  con- 
tents, or  that  the  name  of  the  drug,  if  read,  would  have  warnecl  him  of  its 
poisonous  qualities.  Surely  the  most  careful  man,  under  the  same  circum- 
stances, would  have  taken  the  contents  of  the  jar  to  be  the  medicine  he 
ordered.  The  defendants  were  bound  to  know  the  contents  of  the  jar,  and  its 
nature  and  cliaracter.  The  plaintiff,  in  the  exercise  of  the  highest  care,  whs 
justified  in  relying  upon  defendants'  knowledge  of  the  contents  of  the  jar,  ami 
upon  their  act  in  taking  a  part  of  it  as  a  representation  that  it  was  the  nie.li- 
cine  he  ordered.  However,  as  the  question  of  plaintiff's  negligence  was  made 
an  element  of  the  case  in  the  court  below,  it  may  be  considered  here.  I 
will  concede,  therefore,  for  my  present  purpose,  that  plaintiff  was  negligent. 
The  case  under  this  view  is  this:  Defendants  were  negligent  In  putting  up 
the  poison  instead  of  the  medicine,  thus  directing  plaintiff  to  the  same'  jar 
from  which  the  drug  was  taken,  and  representing  its  contents  to  be  the  nieili- 
cine  ordered.  This  is  conceded  on  all  hands.  'Plaintiff  was  negligent  in  fail- 
ing to  observe  that  the  contents  of  the  jar  was  a  poison.  This  is  claimed  in 
the  foregoing  opinion,  and  I  concede  it  for  the  purposes  of  the  case.  The 
rule  of  the  instruction  quoted  in  the  majority  opinion  is  that  defendants  are 
liable,  notwithstanding  plaintiff's  contributory  negligence,  if  they  disco  .-ei-etl 
it,  and  could  have  avoided  the  injury  by  the  exercise  of  i"«asonable  care.  This 
instruction  is  held  in  the  foregoing  opinion  to  be  inapplicable  to  the  Ccise,  for 
the  reason  that,  as  is  alleged,  **  there  is  not  the  slightest  evidence  that  the  de- 
fendant discovered  the  plaintiff's  danger." 

In  the  first  place,  it  will  be  observed  that  the  rule  of  the  instruction,  which 
is  a  fair  expression  of  the  law,  does  not  contain  the  condition  thkt  defendants, 
to  be  liable,  must  know  of  plaintiff's  danger.  They  must  know  of  his  ne'jV- 
f/eiice — a  very  different  thing.  But  I  will  waive  this  inaccuracy  of  expression. 
and  concede  for  my  present  purpose  thnt  defendants,  to  be  liable,  must  appear 
to  have  known  of  plaintiff's  negligence  and  danger.  Now  they  did  know  both. 
This  fact  is  admitted  in  the  foregoing  opinion  in  holding  them  to  be  nei^U- 
gent.  If  they  did  not  know,  or  the  law  will  not  presume  they  knew,  that  ilu* 
jar  contained  poison,  tliey  were  not  negligent  in  serving  plaintiff  with  it-» 
contents.  Their  knowledge,  or  presumed  knowledge,  of  the  contents  'tf  tht* 
jar  is  the  only  element  which  made  their  act  negligiMit.    They  must   l»-. 
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charged  with  the  knowleilgeof  the  contents  of  the  jar  by  reason  of  their  em- 
ployment. Tliey  were  apothecaries,  and  the  law  required  that  tlrey  should 
know  poison  from  medicine,  and  know  what  packages  in  their  store  contained 
]X)ison  and  what  contained  medicine.  They  cannot  be  heard  to  deny  their 
knowledge  of  these  things.  All  that  can  be  said  is  that  at  the  time  they  were 
putting  up  the  poison,  and  plaintiff  was  taking  it,  they  had  forgotten  or  did 
not  have  in  mind  the  character  of  the  contents  of  the  jar.  The  act  was  done 
by  them,  not  from  a  want  of  knowledge,  but  a  heedless  inattention  next  to 
criminality.  To  speak  the  most  mildly  of  the  act,  it  was  not  done  thiough 
ignorance,  but  through  forgetf  ulness.  Would  an  engineer  or  a  conductor  of  a 
railway  train,  who  through  inattention,  or,  if  you  please,  forgetf  ulness,  uses 
one  signal  for  another,  or  misreads  or  forgets  the  train  table,  or  mistakes  the 
liandsof  his  watch,  be  excused  on  the  grounds  of  ignorance  for  injuries  result- 
ing from  these  causes?  Surely  not.  And  it  ought  not  to  besaid^n  excuse  of  the 
act  of  an  apothecary  in  giving  poison  instesid  of  medicine,  that  he  did  not  know^ 
what  he  was  doing.  In  the  case  before  us  defendants  did  know  just  what 
they  were  doing — they  did  know  the  jar  contained  poison;  but,  through  crim- 
inal inattention,  they  failed  to  exercise  the  knowledge  they  possessed.  I  am 
very  sure  no  one  will  claim  otherwise.  This  position  is  admitted  in  the  fore- 
going opinion  where  it*is  held  that  defendants  were  negligent. 

This  point  being  established,  the  conclusion  of  the  argument  is  reacheii.  If 
defendants  are  chargeable  with  knowledge  when  contemplating  their  own  act 
of  putting  up  the  poison  instead  of  medicine,  they  must  be  charged  with 
know^ledge  of  plaintiff's  act  when  he  did  the  same  thing.  If,  when  they  took 
the  drng  from  the  jar,  they  knew  it  was  poison,  or  are  chargeable  as  knowing 
it,  they  must  be  charged  with  the  same  knowledge  wheq  they  saw  plaintiff 
take  it.  It  would  be  absurd  to  say  tliat  the  same  rule  does  not  apply  t'>  each 
act.  They  knew  plaintiff  was  negligent  when  he  took  the  poison  from  the 
jar,  for  they  are  chargeable  with  negligence  for  the  same  act.  Forgelfulness 
or  inattention  prevailed  in  both  cases,  and  will  not.be  excused  in  either.  They 
pointed  out  to  defendant  the  jar  by  taking  the  poison  from  it  themselves.'  It 
surely  will  not  do  to  say  that  they  did  not  know  it  contained  poison.  And  it 
will  not  do  to  say  that  they  did  not  "  discover  plaintiff's  danger,"  when  they 
saw  him  about  to  swallow  a  drug  which  they  knew  to  be  poison. 

In  my  opinion  the  judgment  of  the  circuit  court  ouglit  to  be  atfirmed. 


Hammer,  Adm'r,  etc.,  v.  Chicago,  E.  I.  &  P.  B.  Co. 
Filed  April  20,  1883. 

An  R  petHlon  In  an  action  for  a  personal  injury  oaght  not  ordinarily  to  be  divided  Into  coantu,  In 
thin  c-ine  tiie  order  directing  snch  division  whs  improper. 

Wbcre  a  general  verjdlct  Is  set  nside  and  a  judgment  entered  the  other  way  upon  f^peclal  findings, 
the  Inconsistency  between  the  general  verdict  and  special  findings  should  be  so  distinct,  and  tiiespe- 
clal  findings  should  be  so  explicit,  us  to  lead  to  tl.e  conclnsion  that  under  them  no  judgment  coald  be 
aathorlzed  nnder  the  Kenersl  verdict. 

In  view  ot  the  character  of  the  special  findings  In  this  case,  the  evident  dltncalty  of  the  jnry  In  com- 
prehending the  nature  of  the  interrogatories  and  the  pleadings,  and  the  fact  that  an  appellate  court, 
except  upon  the  plainest  and  clearest  error,  will  not  reverse  an  order  granting-a  new  trial,  the  case  will 
be  allowed  to  stand  for  a  new  trial  below,  and  the  judgment  and  rulings  of  the  lower  court  ufiirmed. 

Appeal  from  Tolk  circuit  court. 

This  is  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate, 
which  was  caused  by  being  run  over  by  a  train  of  cars  operated  by  defend^ 
ant*s  employes.  -  Decedent  was  what  is  denominated  in  the  pleadings  an  "  as- 
sistant brakeman,"  and  he  came  to  his  death  by  attempting  to  uncouple  the 
train  wjiile  it  was  in  motion.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  fur  the  plaintiff,  which  was  set  aside  and  a  new  trial  ordered.    The 
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plaintiff  appeals  from  this  order  aud  from  certain  rulings  upon  the  pieadtngs. 
The  defendant  appeals  because  the  court  refused. to  enter  up  a  judgmeDt  for 
the  defendant  upon  certain  special  findings  of  tiie  jury. 

Parsons  ct  Runnells,  for  appellant.  Wright,  Cummins  d-  WrigkU  for  ap- 
pellee. 

EoTHBOOK,  J.  1.  The  wrongs  complained  of  consisted  in  the  alleged  neg- 
ligence of  the  defendant's  employes  in  operating  their  train ;  and  the  facts  set 
forth  in  the  petition  constituted  biit  one  cause  of  action.  It  is  difficult  to 
determine  from  the  abstract  of  the  pleadings  the  precise  form  of  the  petition 
at  any  stage  of  the  proceedings.  We  incline  to  think,  from  an  examination 
of  the  abstract  and  from  the  statements  made  by  counsel  in  argument,  that 
before  any  attack  was  made  upon  the  petition  by  the  defendant,  it  oontained 
two  counts,  and  that  the  court  upon  the  defendant's  motion  oi*dered  the  counts 
to  be  divided  at  a  different  place  from  the  division  made  by  the  pleader.  Why 
this  was  done  we  are  unable  to  discover,  and  whether  the  plaintiff  was  preju- 
diced thereby  we  cannot  determine.  Then  there  was  a  motion  made  to 
strike  out  the  second  count,  which  was  sustained.  A  motion  to  require  the 
plaintiff  to  divide  the  first  count  was  sustained,  and  a  motion  to  strike  oat 
certain  allegations  of  the  petition  was  sustained. 

The  necessity  for  all  these  motions  is  not  apparent  in  the  abstract,  and  it  is 
marvelous  that  there  should  have  been  so  much  difficulty  in  presenting  to  the 
court  a  plain  case  for  a  personal  injury.  Why  there  should  have  been  any 
statement  of  two  groups  of  facts  in  separate  counts  we  cannot  discover,  and 
the  petition  does  not  state  any  reason  therefor.  Counsel  for  defendant  claims 
that  much  of  this  trouble  arose  from  the  fact  that  the  pleaders  persisted  in 
setting  forth  evideivce  in  the  petition  instead  of  the  issuable  facts  in  his  case* 
and  that  this  was  done  that  counsel  might  read  the  pleading  **  again  and  ai^n 
liefore  the  jury,"  with  voice  modulated,  with  a  good  degree  of  impressivenesi. 
We  think  the  court  did  not  err  in  the  orders  striking  out  parts  of  the  plead- 
ing, because  the  parts  stricken  out  were  in  no  sense  necessary  to  the  mainte- 
nance of  the  action.  And  as  we  have  come  to  the  conclusion  that  there  must 
be  a  retrial  of  the  cause  for  other  reasons,  we  leave  this  petition  with  tlie  sim- 
ple remark  that  a  petition  in  an  action  for  a  personal  injury  ought  not,  ordi- 
narily, to  be  divided  into  counts,  and  that  defendant's  motion  requiring  the 
first  count  to  be  divided  should  not  have  been  sustained.  The  motion  and 
the  ruling  appear  to  have  been  on  the  theory  that  an  allegation  that  defend- 
ant's employes  were  negligent  in  the  first  instance,  and  that  they  were  n^ligent 
in  not  taking  proper  steps  to  protect  decedent  against  the  peril  after  it  was 
discovered,  should  be  stated  in  two  counts.  This,  we  think,  was  wholly  un- 
necessary, but  whether  it  was  any  prejudice  to  the  plaintiff  we  are  unable  to 
determine.  The  fact  that  in  the  face  of  all  this  confusion  in  the  pleadings 
the  jury  found  a  verdict  for  the  plaintiff,  would  rather  indicate  that  the  plain- 
tiff was  not  prejudiced  by  any  ruling  upon  the  pleadings. 

2.  As  has  already  been  stated,  the  decedent  attempted  to  uncouple  the  cars 
while  they  were  in  motion.  There  was  a  flat  car  loaded  with  lumber  next  to  the 
tender  of  the  engine,  and  the  attempt  was  made  to  pull  the  pin  and  uncouple 
this  flat  car,  and  thus  separate  the  engine  from  the  other  cars  composing  the 
train.  The  plaintiff  claimed  that  the  decedent  was  ordered  by  the  engineer  to 
(^ome  down  from  the  top  of  the  car  and  pull  the  pin  and  separate  the  train. 
As  applicable  to  this  and  other  facts  in  the  case,  the  court,  at  the  instance  of 
the  defendant,  submitted  to  the  jury  certain  interrogatories,  which,  with  the 
answers  thereto,  are  as  follows : 

"  (1)  Did  the  brakeman,  Ham  mer,  know,  before  he  attempted  to  uncouple  tl»e 
tender  from  the  train,  that  the  train  was  to  stop  at  Colfax,  and  that  the  engine 
was  to  take  water  there?  Answer.  Yes.  (2)  Did  the  brakeman,  Hammer, 
know  that  it  was  the  intention  of  the  engineer  to  stop  said  tr^iin  before  it 
reached  the  mouth  of  the  passing  switch?    A,  Yes.     (4)  At  what  speed  was 
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the  train  moving  when  Hammer  passed  iu  between  the  tender  and  the  car, 
and  attempted  to  uncouple  the  tender  from  the  car?  J.  About  four  mile8» 
(5)  Whs  it  unusually  hazardous  aud  dangerous  for  the  brakeman.  Hammer, 
to  attempt  to  so  uncouple  the  tender  from  the  train  while  it  was  in  motion  Y 
A.  Xo.  (6)  Was  it  unusually  hazardous  and  dangerous  for  the  brakeman^ 
Hammer,  to  attempt  to  so  uncouple  the  tender  from  the  train  while  it  wa» 
luoving  at  the  rate  of  speed  that  you  shall  determine?  A,  No.  (10)  Did 
Fireman  Ferigo  see  Hammer  at  the  time  he  fell  between  the  cars?  A.  Yes. 
(11)  Did  the  fireman,  s^  he  saw  Hammer  fall,  say  to  the  engineer,  <'  Billy  is 
killed/'or  that  in  substance?  .1.  Yes.  (12)  Did  the  engineer  instantly,  upon 
hearing  this  explanation,  reverse  iiis  engine  and  put  on  steam  V  A .  Yes.  (15) 
Are  you  able  to  determine  from  the  evidence  at  what  point  of  tlie  dist:ince 
4>ver  which  the  train  ran  after  Hammer  fell,  he  received  the  fatal  injury  ?    A, 

The  defendant  filed  a  motion  for  a  judgment,  notwithstanding  tlie  general 
verdict,  upon  the  ground  that  the  special  findings  were  inconsistent  with  the 
general  V3rdiet,  and  that  the  special  findings  show  that  the  defendant  was 
not  chargeable  with  negligence,  and  show  tliat  decedent  was  guilty  of  con- 
tributory negligence.  At  tlie  same  time,  and  subject  to  this  motion,  the  defend- 
ant filed  its  motion  in  arrest  of  judgment  and  for  a  new  trial.  The  motion 
for  jndgraait  for  defendant  was  overruled,  und  the  motion  for  a  new  trial 
was  sustained.  The  rulings  upon  these  motions  were  made  in  general  terms, 
without  specifying  the  grounds  tliereof.  Afterwai-ds  the  plaintiff  filed  a  mo- 
tion to  vacate  the  order  setting  iiside  the  general  verdict,  and  granting  a  new 
triaU  and  iu  case  the  order  be  not  vacated  that  it  be  modified  so  as  to  s'low 
the  grounds  upon  which  it  was  sustained.  Upon  this  motion  the  following 
ruling  was  made:  Now,  on  this  day,  this  cause  coming  on  to  be  heard  on 
the  motion  of  plaintiff  to  vacate  and  set  aside  the  order  heretofore  made 
lierein,  to-wit,  on  the  sixteenth  day  of  January,  1882,  sustaining  the  defend- 
ant's motion  for  a  new  trial,  and  the  court  having  inspected  the  records  sus- 
tains said  motion,  and  it  is  ordered  that  the  entry  on  said  ruling  be  set  aside 
and  modified  as  hereinafter  shown;  to  which  ruling  defendant  at  the  time 
excepted;  and  thereupon  it  is  ordered,  as  a  substitute  for  said  order  so  set 
aside,  that  the  said  motion  of  defendant  for  a  new  trial  be,  and  the  same  is 
hereby,  sustained,  as  to  the  first,  second,  third,  and  fourth  grounds  thereof;  to 
which  ruling  plaintiff  at  the  time  excepted ;  and  as  to  the  remainder  of  said 
motion  the  same  is  by  this  court  overruled;  to  whicli  ruling  the  defendant 
ait  the  time  excepted;  said  defendant  at  the  same  time  also  objecting  to  divid- 
ing said  motion  by  its  ruling,  and  excepting  to  the  net  of  such  division,  as 
well  as  the  overruling  of  the  portion  of  said  motions  so  overruled. 

The  grounds  therein,  numbered  1,  2, 3,  and  4,  are  as  follows :  "  (1)  The  gen- 
eral verdict  of  the  jury  is  inconsistent  with  the  special  findings  returned  by 
the  jury;  (2)  the  special  findings  of  the  jury  show  a  state  of  facts  deduced 
from  the  evidence  negativing  the  general  verdict;  (3)  the  special  findings 
ahow  the  act  complained  of  in  the  count  upon  which  the  verdict  is  bjused  not 
to  have  been  negligent;  (4)  the  special  findings  show  that  the  deceased  was 
not  ordered  by  the  engineer  to  perform  an  unusually  hazardous  or  dangerous 
lurt,  while  the  general  verdict  finds  the  order  to  perform  such  act  was  negli- 
j^eutly  given." 

From  the  foregoing  statement  it  will  be  seen  vthat  the  plaintiff  contends 
tluit  the  special  findings  are  not  inconsistent  with  the  general  verdict,  and 
the  defendant  contends  they  are  not  only  inconsistent,  but  that  they  so  unmis- 
takably show  an  absence  of  negligence  on  the  part  of  the  defendant  as  to  re- 
quire that  judgment  to  be  entered  against  the  plaintiff.  Section  2809  of  the 
Code  provides  that  "when  the  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  controls  the  latter,  and  the  court  may  give  judg- 
ment accordingly."    Under  this  provision  of  the  law  we  think  that  as  the 
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court  fouiKl  that  the  general  verdict  and  the  special  findings  were  inconsist- 
ent, and  the  special  findings  negatived  the  general  verdict  and  show  that  the 
act  complaineKl  of  in  the  count  upon  which  the  verdict  was  based  was  not  neg- 
ligent, it  would  seem  to  follow  that  under  the  law  defendant  was  entitled  to 
h  judgment.  But  the  plaintiff  insists  that  the  court  was  not.  warranted  in 
finding,  from  the  interrogataries  and  answers  thei*eto,  that  there  was  such  in- 
consistency between  tlie  general  verdict  and  the  special  findings  as  is  set  forth 
in  these  grounds  of  the  motion.  Indeed,  it  is  insisted  tliat  tliere  is  no  incon- 
sistency whatever,  and  that  for  that  resison  there  should  have  been  a  judg- 
ment on  the  general  verdict. 

It  must  be  admitted  that  where  a  general  verdict  is  set  aside  and  a  judgment 
entered  the  other  way  upon  S{>ecial  findings,  the  inconsistency  should  be  84» 
distinct  and  the  special  findings  should  be  so  explicit  as  to  lead  to  the  con- 
clusion that  under  them  no  judgment  could  be  authorized  upon  the  general 
-  verdict.  In  this  case  the  court  took  the  middle  ground,  and  held  in  effecc 
that  although  the  verdict  and  special  findings  were  inconsistent,  yet  that  no 
judgment  could  be  entered  upon  the  latter.  Now,  in  view  of  the  character  of 
these  special  interrogatories,  and  especially  those  numbered  5  and  6,  an 
answer  to  which  either  arfirmatively  or  negatively  might  be  claimed  to  be  in- 
consistent with  a  general  verdict  foV  the  plaintiff,  and  in  view  of  the  fact  that 
the  jury  >vere  in  such  a  state  of  confusion  with  reference  to  these  interroga- 
tories and  to  the  state  of  the  pleadings  that  they  twice  called  for  further  instruc- 
tions upon  these  points,  which  were  given  to  them,  and  regiird  being  had  to  the 
fact  that  appellate  courts  should  not,  except  upon  the  plainest  and  clearest  error, 
reverse  an  order  granting  a  new  trial,  we  have  concluded  to  allow  the  case  to 
stand  for  a  new  trial  in  the  court  below.  We  have  said  that  either  an  affirm- 
ative or  negative  answer  to  the  interrogataries  numbered  5  and  6  raiglit 
be  claimed  to  be  inconsistent  with  the  general  verdict.  Answered  as  tliey 
were,  they  imply  that  the  engineer  was  not  negligent  in  ordering  decedent  to 
uncouple  the  cai*s,  because  the  act  ordered  to  be  done  was  not  unusually  dan- 
gerous or  hazardous.  If  answered  in  the  affirmative,  it  could  with  equal  pro- 
priety be  claimed  that  if  unusually  hazardous  and  dangerous  the  decedent 
should  not  have  undertaken  it,  and'because  he  did  he  was  guilty  of  contritm- 
tory  negligence. 

We  think  the  court  was  not  required  to  enter  a  judgment  for  the  defend- 
ant upon  these  findings.  Our  conclusion  is  that  the  judgment  and  rulings  of 
the  court  should  be  affirmed  upon  both  appeals.    Afiirmed. 


Httbbard  u.  Hoao  and  others. 
Filed  April  20,  1883. 

Evidence  In  this  ease  examined,  and  held  not  to  sastaln  the  allegation  of  Inaantty. 

Appeal  from  Hamilton  circuit  court. 

The  plaintiff,  Bebecca  J.  Hubbard,  brings  this  action  as  custodian  of  her 
insaue  husband,  Harrison  Hubbaixl,  to  procure  the  restoration  of  a  bond  for 
a  deed  surrendered  by  Hubbard  to  the  defendant  John  H.  Hoag  after,  as  is 
alleged,  he  became  insane.  The  defendants  deny  that  Hubbard  was  insane. 
The  court  dismissed  the  plaintiff's  petition,  and  she  appeals. 

/.  H.  Bradley y  for  appellant.    Chase  d:  Chase,  for  appellee. 

Adams,  J.  The  bond  in  question  was  surrendered  in  June,  1880,  but  at 
what  time  in  June  the  evidence  does  not  show.  During  the  summer  Hub- 
bard began  to  give  quite  unmistakable  indications  of  aberration  of  mind.  He 
continued  in  business,  however,  until  near  the  close  of  summer,  when  his 
condition  became  such  as  to  necessitate  his  withdrawal.    He  was  taken  to  a 
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Ijospital  for  the  insane  in  February,  1881,  and  in  July,  1881,  the  plaintiff  was 
appointed  his  guardian.  Between  the  time  of  the  surrender  of  the  bond  and 
the  time  when  the  plaintiff  was  appointed  guardian,  the  land  in  question  had 
increased  in  value,  and  had  become  worth  considerably  more  than  the  amount 
due  on  the  bond. 

The  question  presented  is  as  to  whether  Hubbard,  at  the  time  of  making 
the  contract  of  surrender,  was  incapable  of  making  such  contract.  While 
upon  this  question  there  is  some  conflict  of  evidence,  we  have  to  say  that  we 
think  that  Hubbard's  incapacity  is  not  proven.  Hubbard's  residence  is  in  the 
county  of  Marshall.  For  some  years  previous  to  liis  insanity  he  followed  the 
occupation  of  a  herdsman.  He  was  employed  by  his  neighbors  to  take  their 
cattle  to  the  less-settled  county  of  Hamilton  and  herd  tliem  during  the  sum- 
mer upon  unoccupied  land.  In  1879  he  seems  to  have  formed  the  plan  of 
changing  hfs  residence  to  Hamilton  county.  With  this  view,  as  we  infer,  he 
purchased  in  that  county  the  80  acres  of  land  in  question,  paying  6150  down 
and  giving  his  two  notes  for  the  balance,  each  for  i$300,  payable  respectively 
September  1,  1880,  and  September  1,  1881,  and  took  a  bond  for  a  deed.  Not 
being  ready  to  remove  upon  and  occupy  the  land,  he  leased  it  for  the  season  of 
1880  to  the  defendant  Hoag.  On  the  eleventh  day  of  May,  18^0,  he  started  from 
Marshall  county  on  his  usual  annual  herding  expedition,  gathering  his  herd 
far  th«  most  part,  it  appears,  as  he  proceeded  on  his  way.  The  earliest  indi- 
<;ation  of  insanity,  as  claimed  by  the  plaintiff,  occurred  at  this  time.  Hub- 
bard was  asked  by  his  father  how  many  cattle  he  expected  to  have,  and 
answered  that  he  expected  a  thousand,  whereas  he  obtained  more  than  that  the 
first  day,  and  about  eighteen  hundred  in  all.  Afterwards,  as  he  proceetled 
with  his  herd,  he  came  to  a  railroad  and  stopped  his  herd  until  an  expected 
train  l»ad  passed,  exhibiting,  as  is  said,  undue  timidity  lest  he  should  not  have 
time  to  get  his  herd  across.  At  other  times,  it  is  said  that  he  gave  contra- 
dictory orders,  and  exhibited  a  moroseness  which  had  not  been  noticed  before. 
He  was  troubled,  it  is  said,  with  sleeplessness,  and  had  an  undue  anxiety  about 
his  herd,  believing  sometimes  that  a  considerable  number  haid  strayed  and  be- 
come lost,  when  in  fact  tliey  had  not. 

We  cannot  detail  all  the  facts  relied  upon.  Some  of  them  do  not  neces- 
sarily indicate  insanity,  and  according  to  the  preponderance  of  the  evidence 
we  think  that  he  was  not  insane  as  early  as  the  surrender  of  the  bond.  There 
is  no  pretense  that  the  slightest  indication  was  noticed  earlier  than  the 
eleventh  day  of  May,  and  what  is  claimed  as  an  indication  given  upon  that 
day  is,  to  our  mind,  of  no  importance  whatever.  Nor  can  we  attach  any 
importance  to  Hubbard's  timidity  about  attempting  to  cross  the  railroad  in 
advance  of  an  expected  train.  There  is  no  evidence  as  to  how  soon  the  train 
was  expejted,  nor  how  long  it  takes  to  cross  with  such  a  herd,  nor  what 
unforeseen  delays,  if  any,  were  liable  to  occur.  Hubbard  was  an  experienced 
herdsman.    His  employes,  who  testified  to  his  timidity,  it  may  be  were  not. 

We  think  that  the  most  that  can  be  said  in  regard  to  his  mental  condition 
at  the  time  he  surrendered  the  bond,  is  that  lie  had  begun  to  be  affected  with 
despondency.  It  seems  not  improbable  that  he  was  passing  consciously  under 
the  shadow  of  his  impending  malady.  He  had  lost  his  desire  to  use  the  land 
in  question  as  a  home  or  of  following  the  business  of  a  herdsman.  He  had 
evidently  become  impressed  with  the  importance  of  curtailing  his  business 
:iiul  setting  his  affairs  in  order.  He  was  not,  it  is  true,  very  greatly  in  debt, 
but  we  infer  from  the  evidence  that  he  could  not  conveniently  meet  his 
maturing  obligations  without  creating  new  ones  by  resorting  to  loans,  and 
especially  if  be  were  obliged  to  relinquish  business.  He  showed  a  great 
desire  to* relieve  himself  from  liabilities.  This  may,  of  course,  have  been  the 
result  of  insanity,  but  the  evidence,  we  think,  does  not  quite  warrant  us  in 
this  conclusion.  It  is  quite  as  easy  to  believe  that  his  desire  to  relieve  him- 
self from  liabilities  was  in  view  of  'what  he  may  have  realized  or  apprehended, 
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conceived  in  the  exercise  of  the  soundest  judgment.  By  the  transaction  by 
which  the  bond  in  question  was  surrendered,  he  canceled  at  once  more  than 
half  of  his  obligations,  and  while  we  think  that  the  land  was  worth  some- 
what more  than  the  amount  due  on  it,  it  was  not  worth  greatly  more,  ami 
according  to  the  testimony  of  several  witnesses  it  was  worth  but  very  little 
if  any  more.  The  surrender  could  not  be  said  to  have  indicated  insanity  if 
Hubbard  had  been  in  the  easiest  of  circumstances.  There  is  no  evidence  that 
Hoag  desired  that  the  bond  should  be  surrendered.  On  the  other  hand,  it  is 
shown  that  he  preferred  the  money  to  the  land.  He  tried,  after  the  surrender, 
to  get  Hubbard's  father  to  take  the  land,  and  pay  what  Hubbard  had  agreed 
to  pay. 

.  The  witnesses  who  testified  to  Hubbard's  insanity  in  the  early  part  of  the 
summer  are  greatly  outnumbered  by  those  who  testified  to  his  sanity.  Some 
of  the  latter,  it  is  true,  did  not  see  much  of  him  during  the  time  in  question, 
but  others  did,  and  were  intimately  associated  with  him.  One  of  the  wit- 
nesses called  for  the  plaintiff  saw  HubbaL-d  nearly  every  day,  and  did  not  no^ 
tice  any  change  in  his  mental  condition  until  the  middle  of  July.  It  is  true 
that  this  witness  seemed  to  think  that  Hubbard  was  insane  when  the  bond 
was  sun-endered,  but  it  is  evident  that  he  did  not  know  when  it  was  surren- 
dered, but  supposed  that  was  after  the  middle  of  July.  Not  only  did  Hub- 
bai-d's  neighbors  intrust  him  with  1,800  catUe,  but  his  employes,  who  com- 
prise most  of  the  witnesses  who  testified  to  his  insiinity,  allowed  him  to  assave 
sue!)  trust  without  an  intimation  to  the  cattle-owners,  so  far  as  the  evidence 
shows,  that  Hubbard  was  not  worthy  of  such  trust  until  after  the  transac- 
tion sought  to  be  set  aside.  What  is  more,  he  dischai'ged  every  duty  to  the 
cattle-owners  with  marked  fidelity  and  success. 

We  think  that  the  court  did  not  err  in  dismissing  the  plaintiffs  petition. 
Affirmed. 


CuRRT  t>.  Board  of  Supervisors  of  Deoatur  Co.  and  another. 
Filed  April  20, 1883. 

Pertfoiifl  derflinfi;  with  a  railwAf  company  may  reaaoDably  supposo  that  the  pretident  of  the  compaoy 
lias  aatUority  to  mnke  representations  as  to  the  location  of  the  line,  and  if,  by  representations  as  to 
where  nuch  line  will  be  located,  he  procares  fiabscriptlons  or  the  vote  of  a  tax,  and  such  line  ia  not 
so  located,  although  sach  representations  were  not  intentionally  false  on  his  part,  the  company  ar» 
boanU  thereby,  and  the  collection  of  such  subscriptions  or  taxes  may  be  enjoined. 

The  mle  which  grants  relief  only  opon  a  representation  which  is  known  to  be  false,  is  applicable 
only  in  actions  at  law.    It  has  no  place  in  cases  cognisable  in  equity. 

As,  before  defendant  had  graded  its  road,  notice  was  glTOn  that  the  tax  would  be  contested  on  itaa 
ground  of  fraud  and  Talse  repreaeusations,  the  defensie  of  laches  cannot  be  sustained. 

Appeal  from  Decatur  district  court. 

The  plaintiff,  a  resident  and  tax-payer  of  Franklin  township,  in  Decatur 
county,  Iowa,  for  himself  and  other  tax-payers  of  said  township,  brings  this 
fiction  to  enjoin  the  collection  of  a  5  per  cent,  tax  voted  in  said  township 
on  the  thirteenth  day  of  September,  1879,  to  aid  in  the  construction  of  th«^ 
Missouri,  Iowa  &  Nebraska  Bailroad.  The  case  was  tried  in  August,  Ifci^l. 
and  a  decree  was  entered  enjoining  the  collection  of  said  taxes  as  ])niyefl  for 
in  the  petition.  The  railway  company  appeals.  The  facts  appear  in  the 
opinion. 

A.  J,  Baker  and  Haroej/  dk  Youngs  for  appellant.  Stewart  Bros,  and  Bul- 
lock &  Huffman^  for  appellee. 

Day,  C.  J.  The  evidence  is  quite  voluminous  and  is  very  conflicting.  We 
cannot  undertake  to  do  more  than  to  set  forth  the  facts  which  seem  to  us  to 
be  established  by  the  preponderance  of  the  testimony.  Prior  to  the  yeai-  lb7i«. 
the  Missouri,  Iowa  &  Nebraska  lisiilway  Company  had  constructed  and  in 
operation  a  line  of  railroad  from  Keokuk  to  Corydon,  the  purpose  of   the 
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company  being  to  construct  its  roud  westward  to  some  point  on  tlie  Mi^soul'i 
river.  In  1879  the  company  determined  to  commence  tlie  extension  of  it» 
road  westward  from  Corydon  30  miles,  and  in  pursuance  of  this  purpose 
caused  two  routes  to  be  surveyed.  One  of  these  lines  ran  througlt  Benton 
and  Clay  townships,  in  Wayne  county,  and  High  Point,  Woodland, ('enter,  I)e- 
nitur.  Grand  Kiver,  and  Richland  townships,  in  Decatur  county.  The  other 
line  ran  through  Benton  and  liichmond  townships,  in  Wayne  county,  and 
<Jan!en  Grove,  Franklin,  Long  Creek,  and  Kifhland  townships,  in  Decatur 
county.  One  of  these  routes  l>ecame  known  as  the  Leon  route,  and  the  other 
its  tlie'  Garden  Grove  route.  The  object  of  the  company  was  to  procure  local 
.lid  on  one  of  these  routes  by  the  voting  of  taxes  and  by  private  subscriptioa 
sufficient  to  grade,  bridge,  and  tie  the  road. 

The  survey  on  the  Garden  Grove  route  passed  through  section  16,  in  Frank- 
lin township,  witiiin  one-half  mile  of  the  center  of  the  township.  On  the 
eighth  day  of  September,  Ave  days  before  the  election  was  held  in  Franklin 
township,'  Gen.  F.  M.  Drake,  the  president  of  the  Missouri,  Iowa  &  Ne- 
i^raska  Railroad  Company,  made  a  speech  in  the  interest  of  the  tax  at  Prairie- 
ville,  in  Long  C*reek  township,  at  wliich  many  of  the  voters  of  both  Long 
Creek  and  Franklin  townships  were  present.  In  this  speech  he  said  in  sub- 
stance that  if  the  road  was  constructed  through  those  townships,  the  survey- 
ing was  all  done  except  straightening  up  the  line  a  little,  and  that  the  road 
would  not  be  varied  from  the  line  already  surveyed  more  than  100  feet.  He 
also  said  that  he  had  no  authority  to  locate  the  line;  that  this  would  be  done 
by  the  board  of  directors,  when  the  various  results  were  reported  to  them; 
but  from  the  whole  testimony  we  think  tbat  what  he  said  was  likely  to  be 
understood,  and  was  understood,  by  his  hearers  as  a  statement  that  he  had  no 
autliortty  to  decide  between  the  Garden  Grove  and  Leon  routes.  The  election 
in  Franklin  township  was  held  on  the  thirteenth  day  of  September,  1879,  at 
which  68  votes  were  cast  "for  taxation,"  and  55  votes  were  cast  "against 
taxation." 

Soon  after  the  tax  was  voted  a  surveying  party  was  sent  out,  which  sur- 
veyed a  new  route,  called  the  Humeston  route.  The  survey  on  this  line 
merely  passes  through  the  northern  side  of  Franklin  township.  On  the 
twelfth  day  of  March,  1880,  a  resolution  was  passed  by  the  board  of  directors 
of  the  Missouri,  Iowa  &  Nebraska  Railroad  Company  as  follows:  "  That  the 
lx)ard  of  directors  recommend  that  the  road  from  Coi-ydon  west,  30  miles,  be  lo- 
'•atel  either  by  Garden  Grove  or  Humeston,  or  by  what  is  called  the  *  north 
line,'  and  express  their  preference  in  favor  of  the  latter,  and  that  the  president 
and  chief  engineer  be  authorized  to  determine  the  final  location  of  the  road 
between  Garden  Grove  and  the  north  line."  Pursuant  to  this  resolution,  the 
road  was  located  and  constructed  upon  the  Humeston  route.  The  depot  for 
Franklin  township  is  within  100  feet  of  the  north  line  of  the  township,  nine 
miles  from  some  of  the  tax-payers  of  the  township,  and  but  little  nearer  to 
others  than  a  depot  before  existing  on  the  Chicago,  Burlington  &  (iuincy  Rail- 
road. The-  evidence  shows  that  voters,  more  than  enough  to  have  changed 
the  result,  were  induced  to  vote  for  the  tax  by  the  representation  of  Drake 
that  the  road  would  be  constructed,  if  at  all,  through  the  township  on  the 
line  of  the  then-existing  survey,  and  that  they  would  have  vote<l  against  the 
lax  if  they  had  known  that  the  road  would  have  been  constructed  on  its  pres- 
ent line. 

We  do  not  find  from  the  evidence  that  Mr.  Drake  made  a  reprcseiitatitm  in 
his  speech  which  he  knew  to  be  false,  for  the  purpose  of  influencing  voters  to 
authorize  the  tax.  Upon  the  contrary,  we  are  inclined  to  believe  from  the 
testimony  that  he  thouglit  the  road,  if  it  should  be  constructed  through  Frank- 
lin township  at  all.  would  be  built  substantially  upon  the  line  then  surveyed. 
But  the  rule  which  grants  relief  only  upon  a  representation  which  is  known 
to  be  false,  is  applicable  only  in  actions  at  law.    It  has  no  place  in  cases  cog- 
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nizable  in  equity.  *^  Whether  the  party  thus  misrepresenting  a  material  faet 
knew  it  to  be  false,  or  made  the  assertion  without  Icnowing  whether  it  were 
true  or  false,  is  wholly  immaterial,  for  the  affirmation  of  what  one  does  not 
know  or 'believe  to  be  true  is  equally,  in  morals  and  law,  as  unjustifiable  as 
the  affirmation  of  what  is  known  to  be  positively  fialse;  and  ^ven  if  the  party 
innocently  misrepresents  a  material  fact,  it  is  equally  conclusive,  for  it  oper- 
ates as  a  surprise  and  imjwsition  upon  the  otiier  party."  1  Story,  Eq.  Jur.  § 
,  193.     See,  also,  Wlloox  v.  Iowa  Wesleyan  University^  32  Iowa,  367,  (374.) 

The  proposition  to  vote  a  tax  in  aid  of  a  railroad  partakes  more  of  the  nat- 
ure of  a  contract,  conferring  reciprocal  rights  upon  the  respective  parties, 
than  of  a  itiere  ordinary  election,  and  hence,  if  the  electors  have,  through 
fraudulent  representations,  been  induced  to  impose  upon  themselves  a  tax,  a 
court  of  equity  will  .grant  them  relief.  Upon  this  branch  of  the  case  we  adopt 
the  reasoning  and  conclusion  of  Beck,  C.  J.,  in  the  case  of  Smith  v.  Moles,  38 
Iowa,  25.  It  is  insisted  that  Air.  Drake,  as  president  of  the  company,  hail  no 
implied  power  derived  from  his  offline  to  act  as  agent  of  the  corporation,  but 
that,  like  other  agents,  he  must  derive  his  authority  from  the  board  of  directr 
ors.  This  may  be  conceded  when  the  president  of  a  corporation  undertakes 
to  bind  the  company  by  his  contracts.  But  persons  dealing  with  a  railway 
company  may  reasonably  presume  that  the  president  of  the  company  has  au- 
thority to  make  repra<ien  tat  ions  as  to  the  location  of  the  line,  and  if  by  rep- 
resentations of  that  chanicter  he  procures  subscriptions  or  the  vote  of  a  tax, 
the  company  cannot  accept  the  aid  and  repudiate  the  representations.  See 
Ctistar  v.  Titiis^oille  Gas  Co,  ^^i  Pa.  St.  386;  1  St^ry,  Eq.  Jur.  193«,  and  caises 
cited.  It  is  further  insisted  that  the  plaintiff  is  estopped  from  asserting  the 
invalidity  of  the  tax  on  the  ground  of  his  laches.  The  plaintiff  brings  the 
action  not  only  in  behalf  of  bimself,  but  in  behalf  6f  other  tax-payers  of  tue 
township  too  numerous  to  mention.  It  appeal's  from  the  evidence  that  before 
the  defendant  had  done  any  grading  in  Franklin  township  notice  whs  given 
F.  M.  Drake,  president  of  the  defendant  railway  company,  that  the  tax-pay- 
ers of  Franklin  township  would  contest  the  tax  voted  by  them  on  thegix*iiiid 
of  fraud  and  false  representations.  The  defendant  cannot  claim  that  \w  (»b- 
jection  to  the  tax  was  made  until  the  benefits  of  the  road  were  secured.  We 
do  not  think  the  plaintiff  is  estopped  from  insisting  upon  the  objtsuUoii  now- 
urged.  * 

The  judgment  is  afiirmed. 


GiLLOOBY  V.  Chicago,  M.  *  St.  P.  Rt.  Co. 
Filed  April  20.  1883. 

The  ceriiflcAte  reqaired  by  the  eLitate  to  glye  this  coart  Jurisdiction  in  nppoaU  involving  to««tb«a 
$100  must  present  qneatlons  of  law  aR  diKtinguifthed  from  questiom*  of  fact,  and  mu6C  p«iatoat  tte 
ispecfflc  questions  of  law  to  be  determine<l  withoat  miuglinK  them  with  questions  of  fact. 

Whether  the  decision  of  the  conrt  below  is  correct,  ^'  in  view  of  the  evidence  in  the  case,"  caunot  be 
determined  when  the  abstntct  falls  to  show  that  all  the  evidence  is  before  toe  conrt. 

Appeal  from  Clinton  circuit  court. 

Action  originally  commenced  before  a  justice  of  the  peace  to  recover  for 
hay  burned  by  fire  set  out  by  an  engine  on  defendant's  road.  The  amount 
claimed  is  899.  Upon  an  appeal  by  defendant  to  the  circuit  court  a  jutlg- 
ment  was  rendered  upon  a  verdict  for  869.40.  Defendant  now  appeals  to  t4iis 
court. 

K.  W.  Wheeler,  John  W.  Carey,  and  D,  8.  Wegg,  for  appellant.  Cotton  d- 
Wolfe,  for  appellee. 

Beck,  J.  1.  The  amount  in  controversy  in  this  ca.se  being  less  than  8100,  the 
cause  cannot  be  heard  in  this  court  except  upon  a  certificate  of  the  court  beh*w, 
showing  questions  of  law  upon  which  it  is  desirable  to  have  the  opinion  ul 
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the  supreme  court.  Code,  g  3173.  Under  this  statute  the  circuit  court  gave  a 
certificate  in  the  following  language:  "The  attorney  of  the  defendant  in 
writing  submitted  to  the  court  and  the  counsel  of  the  plaintiff,  before  the  ar- 
gument of  the  case  commenced,  the  special  inteirogatories  that  are  alleged  to 
have  been  requested  by  counsel  of  the  defendant  in  their  bill  of  exceptions, 
and  that  each  and  all  of  said  special  interrogatories  so  asked  were  refused  by 
the  court  and  so  retained  from  the  jury;  that  the  court,  upon  its  own  motion 
after  the  argument  of  counsel  and  without  submitting  the  same  to  counsel 
of  either  party,  when  the  charge  to  the  juiy  was  made,  submitted  to  the  jury 
the  special  interrogatories  alleged  in  defendant's  bill  of  exceptions  to  have 
been  submitted  by  the  court  to  the  jury ;  to  all  of  which  the  defendant  then  and 
there  duly  excepted.  Was  the  action  of  the  court  error,  in  view  of  the  evidence 
in  this  case  ?  Should  a  new  trial  be  granted  ?"  This  certificate  is  not  a  com- 
pliance with  the  statute  and  our  prior  decisions,  and  does  not,  therefore,  author- 
ize us  to  determine  the  case. 

2.  The  certificate  ought  to  present  ''a  question  of  law  as  contradistinguished 
from  a  question  of  fact,"  {Kiemeff  v.  Adarns,  40  Iowa,  31 ;)  and  it  must  point 
out  the  specific  questions  of  law  to  be  determined,  which  are  not  to  be  mingled 
with  questions  of  fact.  City  of  Centerville  v.  Drake,  12  N.  W.  Bbp.  594;  King 
V.  Derby,  61  Iowa,  11 ;  Fitch  v.  Flynn,  11  N.  W.  Rep.  649;  Hetison  v.  C.  d-  If. 
W.  Ry  Co.  13  N.  W.  Rep.  735. 

It  will  be  observed  that  in  order  to  pass  upon  the  questions  contemplated  by 
the  certificate  we  would  be  required  to  determine  questions  of  fact.  The  cer- 
tificate, therefore,  mingles  questions  of  fact  and  of  law.  It  is  apparent  that  a 
number  of  questions  may  be  covered  by  the  certificate,  yet  those  which  it  was 
deemed  desirable  to  be  determined  here  are  not  specified. 

3.  But  if  we  could  wai  ve  the  objection  to  the  consideration  of  the  case  above 
pointed  out,  there  is  another  which  forbids  us  to  take  cognizance  of  the  ques- 
tions presented  by  the  certificate.  We  are  requested  by  the  certificate  to  de- 
termine whether  the  decision  of  the  court  below,  **in  view  of  the  evidence  in 
the  ease,"  is  correct.  The  question  contemplates  the  consideration  of  all  the 
evidence  in  passing  tliereou.  But  the  abstract  fails  to  show  that  we  have  all 
the  evidence  before  us,  and  an  amended  abstract  filed  by  the  plaintiff,  which 
is  not  denied  by  defendant,  shows  that  all  the  testimony  is  not  in  this  court. 

We  reach  the  conclusion  that  the  case  is  not  in  a  condition  for  decision  by 
this  court.    The  judgment  of  the  circuit  court  must  be  affirmed. 


State  of  Iowa  -o,  Wilmoth. 
Filed  April  20,  1883. 

When  there  is  no  showing  in  the  abstract  of  a  notice  of  nppeal  or  ft  statement  that  an  appeal  was 
talcen,  the  appeal  will  be  liismisaed. 

Appeal  from  Keokuk  district  court. 

Pbr  Curiam.  The  defendant  was  convicted  of  burglary,  and  the  case  has 
been  submitted  to  us  with  a  motion  by  the  attorney  general  to  dismiss  on 
the  ground  that  the  abstract  contains  no  showing  that  the  appeal  was  taken. 
We  find  the  facts  to  be  as  alleged  in  the  motion.  There  is  no  showing  of  any 
notice  of  appeal,  nor  is  there  even  a  statement  that  an  appeal  was  taken. 

The  motion  must  be  sustained,  and  an  order  entered  dismissing  the  appeal 
and  striking  the  case  from  the  docket. 
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SUPREME  COURT  OF  NEBRASKA. 


BlTRNHAM  V.  DOOI.ITTLE. 

Filed  February  8, 1883. 

The  equity  of  redemption  In  mortgpiged  or  pledged  persomil  properly,  even  after  condition  broken. 
Is  sttch  an  interest  a«,  in  this  state,  may  be  reached  by  attachment  before  judgment,  and  by  gamisli. 
ment  after  jodgment  in  aid  of  execntion. 

il^rror  from  Lancaster  county. 

W,  F.  Severance,  for  plaintiff.    S.  J.  TuHle,  for  defendant. 

Lake,  C.  J.  This  petition  in  error  presents  two  questions:  Firsts  was 
the  motion  to  quash  the  summono  in  gainishment  properly  overruled?  &ef^ 
ond,  was  the  plaintiff  in  error  rightly  held  as  garnishee?  The  first  of  these 
questions  might  well  be  disposed  of  by  applying  a  rule  of  pi-actice  that  a  vol- 
untary appearance  is  a  waiver  of  all  defects  in  the  original  process.  CrowtV 
V.  Galloway,  3  Neb.  215 ;  Kane  v.  People,  4  Neb.  509.  Or  it  might  be  disposed 
of  under  the  rule  of  the  statute  that  *'  no  proceedings  against  such  garnishee  or 
garnishees  sh^U  be  quashed,  or  such  garnishee  or  garnishees  discharged,  by 
reason  of  any  informality,  or  irregularity  merely,  of  the  affidavit  or  summon^ 
provided  for  in  this  article."  Section  247,  Comp.  St.  p.  563.  But  we  prefer  u» 
place  our  decision  upon  the  ground  that  the  summons  was  regularly  issued, 
and  technically  sufficient  to  give  the  court  jurisdiction  of  the  person  of  the 
garnishee,  even  under  the  most  technical  rule  of  procedure.  The  objection  Uy 
the  summons  was  simply  that  the  ''  affidavit  on  which  the  proceeding  is  based 
is  insufficient  in  not  establishing  that  the  garnishee  has  property  of,  or  is  in- 
debted to,  defendant;  and  that  *  *  *  it  is  not  entitled  in  any  court,  pn«- 
ceeding,  or  cause." 

This  objection  is  based  in  part  upon  the  supposition  that  to  properly  insti- 
tute a  proceeding  of  this  kind  the  affidavit  must  necessarily  show  that  th«^ 
person  to  be  summoned  has  property  of  the  judgment  debtor  in  his  possessii»ii 
or  under  his  control,  or  is  indebted  to  him,  and  that  a  statement  of  mere  heii^/\ 
without  more,  will  not  answer.  Referring  to  the  statute,  however,  we  Ami 
that  nothing  further  is  required  to  be  stated  than  that  the  judgment  creditor 
"has  good  reason  to  and  does  believe  that  any  person  or  corporation  (naming; 
them)  have  property  of  and  are  indebted  to  the  judgment  debtor."  Upon  the 
filing  of  an  affidavit,  stating  such  belief,  it  is  provided  that  the  proper  offiier 
"shall  issue  a  summons,  as  in  other  cases,  requiring  such  peraon  or  corponi- 
tion  to  appear  in  court  and  answer  such  interrogatories  as  shall  be  pn*- 
pounded  to  him,  it,  or  them  touching  the  goods,  chattels,  rights,  and  credit^  ol 
the  said  judgment  debtor  in  his,  its,  or  their  possesion  or  control."  Section 
tion  244,  Comp.  St.  p.  562.  Mere  belief,  therefore,  is  all  that  the  statute  con- 
templates, and,  consequently,  all  that  courts  have  the  right  to  exact  in  affida- 
vits of  this  kind.  If  it  had  been  intended  that  the  facts  and  circumstanc*-^ 
including  such  belief  should  be  given,  and  their  sufficiency  determined  by  th*- 
court,  it  is  but  reasonable  to  suppose  that  language  altogether  different  froui 
this  would  have  been  employed. 

The  other  point  of  this  objection,  viz.,  that  the  body  of  the  affidavit  was 
without  a  title,  is  merely  technical.  In  the  affidavit  it  is  clearly  averred  th.^? 
it  was  a  transcript  of  the  record  of  the  suit  of  DoolUtle  &  Gordon  v.  IF.  Sau- 
ford  Gee  that  had  been  filed  in  the  district  court,  and  it  was  against  *•  the 
property  of  the  said  W.  Sanford  Gee"  that  the  garnishment  proceeding  was 
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iHrected.  Besides,  the  afiidavit  was  indorsed  **  Doolittle  A  Gordon  against  W, 
sar^'ord  Oee,**  and  this  is  also  the  indorsement  of  the  summons  served  upon 
ttie  person  garnished.  There  could  not  have  been,  therefore,  anj  possible 
doubt  as  to  the  case  in  which  it  was  intended  to  use  the  affidavit,  nor  as  to 
the  persons  sought  to  have  been  affected  by  it.  There  was  neither  uncer- 
tainty nor  ambiguity  in  any  paiticular,  and  we  are  aware  of  no  purpose  that 
would  have  been  better  served  by  prefixing  the  title  of  the  cause  to  the  body 
of  the  affidavit. 

The  only  remaining  question  is  whether  the  judgment  debtor's  equity  of 
i*edemption,  or  interest  in  the  two  promissory  notes,  could  be  reached  and 
held  by  the  process  of  garnishment?  It  must  be  conceded  that,  according  to 
most  of  the  cases  bearing  upon  this  question,  it  could  not.  Wait,  Ac.  &  Def. 
422,  423.  Following  this  general  current  of  authorities,  we  held  in  Peckin- 
baugh  V.  QiUlUn,  11  Xeb.  586.  [S.  C.  12  N.  W.  Bep.  104,J  that  it  is  only  where 
a  mortgagor  of  goods  has  the  right  of  possession  for  a  definite  period,  that  he 
has  an  attachable  interest  in  them.  This  rule  did  not  influence  the  result  of 
that  case,  however,  for  the  reason  that  the  property  was  insufficient  to  satisfy 
the  mortgage  debt.  But,  in  view  of  our  attachment  law,  and  the  ruling  of 
tlie  supreme  court  of  Ohio  on  a  statute  from  which  ours  was  copied,  and 
upon  more  mature  reflection,  we  are  now  satisfied  that  whatever  interest  a 
mortgagor  of  chattels  may  have  in  them  in  this  state,  may  be  reached  by 
seizure  under  a  writ  of  attachment  at  any  time  while  in  his  possession,  and 
by  means  of  the  process  of  garnishment,  if  they  have  passed  into  the  liands 
\d  the  mortgagee;  and  to  this  extent  our  opinion  in  the  case  ot  Peckinbaugh  v. 
i^illen  must  be  modified. 

In  the  case  of  Carty  v.  Fensteioaker,  14  Ohio  St.  457  which  arose  under  a 
statute  just  like  our  own  respecting  this  matter,  it  was  distinctly  held  that  the 
interest  of  a  mortgiigor  of  chattel  property  in  possession  of  the  mortgagor  after 
condition  broken  wtis  attachable.  The  seizure  of  the  property  under  the  order 
of  attachment,  it  was  said,  "  creates  a  lien  in  favor  of  the  attaching  creditor 
upon  the  interest  of  such  mortgagor."  Now  the  interest  of  a  mortgagor  in 
property  thus  circumstanced,  as  to  the  mortgagee,  is  but  the  equity  of  redemp- 
tion, or  what  may  remain  after  the  mortgage  debt  is  paid;  and  if  this  interest 
Im  liable  to  attachment,  as  there  held,  it  seeilis  to  follow  necessarily  that  where 
property  covered  by  a  mortgage  has  passed  into  the  hands  of  the  mortgagoi-, 
the  equity  of  redemption  may  be  reached  by  garnishment,  which  is  nothing 
but  a  species  ot  attachment,  whereby  property  rights,  which  the  officer  holding 
the  order  "cannot  come  at"  and  take  into  his  possession,  may  be  brought 
within  the  jurisdiction  of  the  court,  and  by  its  judgment  subjected  to  the  pay- 
ment of  the  owner's  debts.  On  this  point  the  supreme  court  of  Ohio,  in  de- 
ciding the  case  before  referred  to,  said:  "The  order  of  attachment  designates 
the  classes  of  property  it  is  designed  to  subject;  but  where  tlie  possession  and 
claims  of  other  parties  are  such  as  to  obstruct  or  prevent  its  execution  by  the 
officer  directly  upon  the  property,  another  mode  of  execution  is  provided,  which 
is  to  charge  such  parties  as  garnishees,  and  thus  as  effectually  appropriate  in- 
directly the  interest  of  the  defendant  to  the  judgment  the  plaintiff  may  re- 
<iover,  as  if  the  condition  of  the  property  had  admitted  of  tlie  oflicer  doing  so 
dii-eetly." 

Having  arrived  at  the  conclusion  that  an  equity  of  redemption  is  such  an 
interest  as  may  be  reached  by  means  of  the  process  of  attachment  or  garnidh- 
iuent  before  judgment,  it  only  remains  for  us  to  determine  whether  the  rem- 
edy afforded  by  the  statute,  giving  the  right  of  garnishment  after  judgment 
in  aid  of  execution,  was  intended  to  be  any  less  effective  or  complete  in  this 
respect.  Referring  to  the  statute,  (sections  244  and  245  of  the  Code  of  Civil 
Procedure,)  we  find  that  persons  so  garnished  are  required  to  appear  *<  and 
answer  such  interrogatories  as  shall  be  propounded    *    ♦    ♦    touching  the 
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goods,  chattels,  rights,  and  credits  of  the  said  judgment  debtor,"  etc.  Also, 
that  **  said  garnishees  shall  be  held  liable  in  all  respects,  as  in  cases  of  gar- 
nishment before  judgment/*  It  would  seem  that  the  words  here  used — par- 
ticularly ** rights  and  credits"  concerning  which  such  garnishees  must  make 
disclosure — are  sufhciently  comprehensive  to  include  the  right  of  redemption 
in  mortgaged  or  pledged  personal  pix)pertyf  even  without  the  suppleoientary 
declaration  that  the  liability  shall  i^e  the  same  as  that  of  "garnishees  before 
judgment."  With  that  declaration,  the  matter  is  made  to  our  minds  perfectly 
clear,  and  we  must  therefore  hold  that  whatever  interest  the  judgment  debtor 
had  at  the  date  of  the  service  of  the  summons^  in  garnislmient  in  the  two 
notes  held  as  collateral  security,  which  seems  to  be  merely  the  equity  of 
redemption,  or  whatever  may  remain  of  the  proceeds  thereof  after  paying  the 
secured  debt,  the  garnislVee  is  answerable  for. 

Tiie  rulings  of  the  district  court  having  been  in  conformity  to  these  viewa» 
its  judgment  will  be  affirmed. 
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KoEHLER  and  another  v.  Hill. 
FOed  AprU  21. 1883. 

Not  only  mnrt  »  eonstfintion  Im  amended  in  the  manner  prescribed  In  theezietlng  constitoUon,  but 
it  ts  oompetont  for  the  eourts,  when  the  amendment  does  not  relate  to  tbetr  own  powers  or  functions, 
to  inqaire  whether,  in  tlie  adoption  of  the  amendment,  the  provisions  of  the  existing  constltation  have 
been  observed,  and  to  set  aside  an  smendment  if  it  hHs  not  been  adopted  in  the  manner  provided. 

Article  10,  i  1,  of  tlie  constitntion  of  this  state  makes  three  steps  necessary  for  the  Adoption  of  an 
amendment,  viz.:  The  proposal  of  an  amendment  In  one  leneral  assembly  and  its  entry  upon  tho  joar-. 
nals ;  the  agreement  thereto  by  the  next  general  asseo^bly ;  and  its  submission  to  the  people,  and  the 
ai^provai  and  ratification  thereof  by  them.  These  steps  are  dUtinct^  indapendent,  and  etaential,  and  no 
ane  of  them  can  be  dispensed  with. 

The  constitutional  provision  that  requires  the  entry  npon  the  journal?*  of  a  proposed  :imendment  is 
mandatory,  and  not  merely  directory. 

The  action  of  the  nineteenth  general  assembly  in  declaring  that  the  eighteenth  general  assembly  had 
:igreed  "  to  a  proposed  amendment  to  the  constitntion  "  is  not  conclusive  as  to  what  the  eighteenth 
general  assembly  in  fact  proposed,  and  does  not  estop  the  coort  fk-om  inquiry  npon  that  point. 

The  opinion  of  this  court,  at  the  former  liearing,  as  to  the  necessity  for  such  an  entry  upon  the  jonr. 
itals  of  tlie  respective  houses  of  the  legislsture  of  a  proposed  amendment  to  the  constitution  as  shall 
at  least  show  the  terms  thereof,  and  that  the  only  evidence  of  the  contents  of  a  joint  resolution  pru. 
posing  an  amendment  that  either  house  may  have  passed  is  the  journal  of  such  house  containing  such 
entry,  and  not  the  enrolled  joint  resolntion,  is  adhered  to. 

The  printed  journals  or  the  certified  books  in  the  custody  of  the  secretary  of  state,  made  and 
:tuthentlcated  as  provided  by  law,  are  the  ultimate  and  conclusive  proof  of  the  proceedings  of  a  gen- 
eral assembly. 

Bkck,  J.,  di8!*ents. 

Appeal  from  Scott  district  court. 

8mith  MePhersoHj  Atty.  Qexy.,  James  F.  Wilson,  C.  C.  Naurse,  J,  A.  Haroey, 
John  F.  IHmcombe^  and  Liston  McMillan,  for  appellants.  Bills  dk  Block  and 
Wrighty  Cummins  db  Wright,  for  appellee. 

Day,  C.  J.  A  petition  for  rehearing*  was  presented  in  this  cause,  and  the 
whole  ease  has  been  reargued  by  eminent  counsel  with  much  ability  and  re- 
search. In  view  of  the  great  interest  which  has  attached  to  this  question,  and 
of  its  public  importance,  we  deem  it  not  only  proper,  but  necessary,  to  examine 
with  considerable  fullness  the  leading  points  relied  upon  as  necessitating  a 
conclusion  different  from  the  one  reached  in  the  foregoing  opinion. 

1.  It  is  asserted  in  the  petition  for  rehearing  that  ''the  judicial  department 
of  the  state  has  no  jurisdiction  over  political  questions,  and  cannot  review  the 
action  of  the  nineteenth  general  assembly  and  of  the  people  in  the  matter  of 
the  adoption  or  amendment  of  the  constitution  of  the  state."  This  position 
practically  amounts  to  this:  that  the  provisions  of  the  constitution  for  its  own 
amendment  are  simply  directory,  and  may  l)e  disregarded  with  impunity;  for 
it  is  idle  to  say  that  these  requirements  of  the  constitution  must  be  ob- 
served, if  the  departments  charged  with  their  observance  are  the  sole  judges 
as  to  whether  or  not  they  have  been  complied  with.  This  proposition  was 
advanced  for  the  first  time  upon  the  petition  for  rehearing,  and,  if  correct,  it 
is  of  course  an  end  of  the  controversy.  Upon  this  branch  of  the  case  counsel 
cite  Luther  v.  Borden,  7  How.  1.  As  this  case  has  principally  been  relied 
upon  by  the  advocates  of  the  theory  now  under  consideration,  and  has  been 
given  great  prominence  in  the  discussions  which  have  taken  place,  we  desire 
to  present  its  facts  with  a  degree  of  fullness  which,  under  ordinary  circum- 

*S.  C.  14  N.  W.  RjBP.  738. 
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stances,  would  perhaps  be  considered  unnecessaiy,  to  the  end  that  the  degree 
of  its  applicability  to  the  present  case  may  be  fully  understood. 

In  1^1  the  state  of  Bhode  Island  was  acting  u;nder  the  form  of  goverment 
established  by  the  charter  of  Charles  II.  in  1663.  In  this  form  of  govero- 
ment  no  mode  of  proceeding  was  pointed  out  by  which  amendments  could  be 
made.  It  authorized  the  legislature  to  prescribe  the  qualification  of  voten), 
and  in  the  exercise  of  this  power  the  right  of  suffrage  was  confined  to  free- 
holders. In  1841  meetings  were  held  and  associations  were  formed  by  those 
who  were  in  favor  of  a  more  extended  right  of  suffrage,  which  finally  resulted 
in  the  election  of  a  convention  to  form  a  new  constitution,  to  be  submitted 
to  the  people  for  their  adoption  or  rejection.  The  persons  chosen  came 
togetlier  and  framed  a  constitiition  by  which  the  right  of  suffrage  was  ex- 
tended to  every  male  citizen  of  21  years  of  age  who  had  resided  in  the  state 
for  one  year.  Upon  the  return  of  the  votes,  the  convention  declared  that  the 
constitution  was  adopted  and  ratified  by  a  majority  of  the  people  of  the  state, 
and  was  the  paramount  law  and  constitution  of  Bhode  Island.  The  charter 
government  did  not  admit  the  validity  of  the  proceedings  nor  acquiesoe  in 
them.  On  the  contrary,  in  January,  1842,  when  this  new  constitution  was 
communicated  to  the  governor  and  by  him  laid  before  the  legislature,  it  passed 
resolutions  declaring  all  acts  done  for  the  purpose  of  imposing  that  constitu- 
tion upon  the  state,  to  be  an  assumption  of  the  powers  of  government,  in  vio- 
lation of  the  rights  of  the  existing  government  and  of  the  people  at  large,  and 
that  it  would  maintain  its  authority  and  defend  the  legal  and  constitutionAl 
rights  of  the  people.  Thomas  W.  Dorr,  who  had  been  elected  governor  under 
the  new  constitution,  prepared  to  assert  the  validity  of  that  government  by 
force,  and  many  citizens  assembled  in  ai'ms  to  support  him.  The  charter  gov- 
ernment thereupon  passed  an  act  declaring  the  state  under  martial  law«  and 
at  the  same  time  proceeded  to  call  out  the  militia  to  repel  the  threatened 
attack  and  to  subdue  those  who  were  engaged  in  it.  The  plaintiff,  Luther, 
was  engaged  in  supporting  the  new  government,  and,  in  order  to  arreat  him, 
his  house  was  broken  and  entered  by  the  defendants,  who  were  enrolled  ib 
the  military  force  of  the  old  government,  and  in  arms  to  support  its  authority. 

The  government,  under  the  new  constitution,  had  but  a  shoit  and  ignoble 
existence.  In  May,  1842,  Dorr  made  an  unsuccessful  attempt,  at  the  head  of  a 
military  force,  to  get  possession  of  the  state  arsenal  at  Providence,  which  WM 
repulsed.  In  June  following  an  assemblage  of  some  bundled  of  armed  meo 
under  his  command  at  Chepachet  dispersed  upon  the  approach  of  the  troopeof 
the  old  government,  and  no  further  effort  was  made  to  establish  the  new  gov- 
ernment. In  January,  1842,  the  charter  government  took  measures  to  call  a 
convention  to  revise  the  existing  form  of  government,  aud  a  new  constituticHi 
was  formed,  which  was  ratified  by  the  people,  and  went  into  operation  in 
May,  1848,  at  which  time  the  old  government  formally  surrendered  all  ita 
powers.  Under  this  government  Dorr  was  tiled  for  treason,  and  in  June^  1844. 
was  sentenced  to  imprisonment  for  life.  In  October,  1842,  Luther  brought  aa 
action  in  the  circuit  court  of  the  United  States  against  Borden  and  others  U» 
recover  damages  for  the  breaking  and  entering  of  his  house  in  June*  1842. 
The  defendants  justified,  alleging  that  there  was  an  insurrection  to  overthrov 
the  government;  that  martial  law  was  declared;  that  plaintiff  was  aiding  and 
abetting  the  insurrection ;  that  defendants  were  enrolled  in  the  militia  forceof 
the  state,  and  were  ordered  to  arrest  the  plaintiff.  The  plaintiff  relied  upon 
tlie  fact  that  the  Dorr  government,  to  which  he  adhered,  was  the  legal  govem- 
ment  of  the  state,  and,  as  the  new  constitution  had  never  been  recognized  by 
any  department  of  the  old  government,  he  offered  to  prove  at  the  trial,  by  Uie 
production  of  the  original  ballots  and  the  original  register  of  the  petBons 
voting,  and  by  the  testimony  of  the  persons  voting,  and  by  the  constitution 
itself,  and  by  the  census  of  the  United  States  for  the  year  1840,  that  the  Dorr 
constitution  was  ratified  by  a  large  majority  of  the  male  people  of  the  sUite  ot 


Digitized  by 


Google 


[owa.]  KOEHLEB   V.  HILL.  611 

the  age  of  21  and  upwards,  and  also  by  a  majority  of  those  who  were  entitled 
to  vut«  for  general  officers  under  the  then  existing  laws  of  the  state.  The  circuit 
court  rejected  the  evidence,  and  instructed  the  jury  that  the  charter  govern- 
ment and  laws,  under  which  the  defendants  acted,  were,  at  the  time  the  tres- 
pass was  alleged  to  have  been  committed,  in  full  force  and  effect,  and  consti- 
tuted a  justiiieation  of  the  acts  of  the  defendants.  The  correctness  of  this 
ruling  involved  the  only  question  which  was  taken  to  the  supreme  court  of 
tlie  United  Stales  for  review.  The  supreme  court  held  that  the  evidence  was 
properly  rejected.  Of  the  correctness  of  that  decision  no  one  can  entertain 
the  shadow  of  a  doubt.  But  the  difference  between  that  case  and  this  are  so 
many  and  so  evident,  as  to  deprive  it  of  all  force  as  an  authority  in  the  pres- 
4int  controversy.  In  that  case  an  entire  change  in  the  form  of  government 
was  undertaken ;  in  this,  simply  an  amendment  in  no  manner  affecting  the 
judicial  authority  of  those  acting  under  the  existing  government  is  sought  to 
be  incorporated  into  the  existing  constitution.  In  that  case  the  charter  pro- 
vided no  means  for  its  amendment ;  in  this,  the  mode  of  an  amendment  is 
specifically  provided.  In  that  case  the  authority  of  the  court  was.  invoked 
for  the  admission  of  oral  evidence  to  overthrow  t'be  existing  government  and 
establish  a  new  one  in  its  place ;  in  this,  that  authority  is  invoked  simply  to 
preserve  the  existing  constitution  intact. 

It  is  evident,  from  an  examination  of  the  entire  case  of  Luther  v.  Borden, 
that  the  question  which  the  court  was  considering  pertained  to  the  power  of 
the  federal  courts  to  determine  between  rival  constitutions  in  the  states.  The 
power  is  not  denied  to  the  state  courts  unless  one  of  the  constitutions  in- 
volved in  the  controversy  be  the  one  under  which  the  court  is  organized. 
This  is  fully  apparent  from  the  whole  opinion.  Referring  to  the  trial  of 
Thomas  W.  Dorr  for  treason  in  the  supreme  court  of  Bhode  Island,  the  court 
any:  "It  is  worthy  of  remark,  however,  when  we  are  referring  to  the  au- 
thority of  state  decisions,  that  the  trial  of  Thomas  W.  Dorr  took  place  after 
the  constitution  of  1843  went  into  operation.  The  judges  who  decided  that 
<3afle  held  their  authority  under  that  constitution,  and  it  is  admitted  on  all 
hands  that  it  was  adopted  by  the  people  of  the  state  and  is  the  la^vf  ul  and  es- 
tablished government.  It  is  the  decision,  therefore,  of  a  state  courts  whose 
judicial  authority  to  decide  upon  the  constitution  and  laws  of  Ehode  Inland 
Mnot  questioned  by  .either  party  to  this  controversy,  although  the  government 
under  which  it  acted  was  framed  and  adopted  under  the  sanction  and  laws 
of  the  charter  government.  The  point,  then,  raised  here  has  already  been  de- 
cided Irf  the  courts  of  Rhode  Island.  The  question  relates  altogether  to  the 
constitution  and  laws  of  that  state,  and  the  well-settled  rule  in  the  court  is 
that  the  courts  of  the  United  States  adopt  and  follow  the  decisions  of  the 
state  courts  in  questions  which  concern  merely  the  constitution  and  laws  of 
the  state.  Upon  what  ground  could  the  circuit  court  of  the  United  States 
which  tried  this  case  have  departed  from  this  rule,  and  disregarded  and  over- 
ruled the  decisions  of  the  courts  of  Rhode  Island?"  It  seems  from  the  fore- 
going quotation,  which  is  really  the  fact,  that  the  courts  of  Rhode  Island  had 
determined  the  question  involved  in  Lutlier  v.  Borden^  and  that  the  courts  of 
the  United  States  were  bound  by  and  followed  that  adjudication. 

The  language  of  the  court  which,  it  is  claimed,  asserts  the  doctrine  that  the 
question  of  a  change  of  constitutions  is  a  political  one,  with  which  courts 
have  nothing  to  do,  was  clearly  employed  with  reference  to  the  peculiar  facts 
of  the  case.  This  is  apparent  from  the  following  language  of  the  opinion. 
vrhich  is  found  upon  pages  39,  40:  "  Indeed,  we  do  not  see  how  the  question 
could  be  tried  and  judicially  decided  in  the  state  court.  Judicial  power  pre- 
supposes an  established  government  capable  of  enacting  laws  and  enforcing 
tbeir  execution,  and  of  appointing  judges  to  expound  and  administer  them. 
TTlie  acceptance  of  the  judicial  office  is  a  recognition  of  the  authority  of  the  gov- 
ernment from  which  it  is  derived,  and  if  theauthority  of  that  govern  men  t  is  ati- 
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nulled  «and  overthrow u,  the  power  of  its-coui-ts  and  other  ofBcers  is  aimiiUed 
with  it,  and  if  a  state  court  sliould  enter  upon  the  inquiry  proposed  in  this  case, 
and  shonld  come  to  the  conclusion  that  the  government  under  which  it  act-ed  hHd 
been  put  aside  and  displaced  by  an  opposing  government,  it  would  cease  to  be  a 
court,  and  be  incapable  of  pronouncing  a  judicial  decision  upon  the  question 
it  undertook  to  try.  If  it  decides  at  all  as  a  court  it  necessarily  atlirms  the 
existence  and  the  authority  of  the  government  under  which  it  is  exercising 
judicial  power."  That  this  reasoning  is  eminently  sound,  no  one  can  doubt. 
A  court  which,  under  the  circumstances  named,  should  enter  upon  an  inquiry 
as  to  the  existence  of  the  constitution  under  which  it  was  acting,  would  be 
like  a  man  trying  to  prove  his  personal  existence,  and  would  be  obliged  to  as> 
sume  the  very  point  in  dispute  before  taking  the  first  st^p  in  the  argument. 
It  is  apparent  that  the  reasoning  employed  in  that  case  can  have  no  applica- 
tion whatever  to  an  amendment  to  a  constitution  which  does  not  affect  the 
form  of  government  or  the  judicial  powers  of  exJBting  couits. 

The  case  of  Luther  v.  Borden  gives  no  countenance  whatevei*  to  the  doctrine 
that  the  sovereignty  of  the  people  extends  rightfully  to  the  overturning  of 
constitutions,  and  the  adoption  of  new  ones  without  regard  to  the  forms  of 
existing  provisions.  It  is  true  that  jight,  under  our  form  of  government,  ex- 
ists, but  is  a  revolutionary  and  not  a  constitutional  right.  When  that  right  ib 
invoked,  a  question  arises  which  is  above  the  constitution  and  above  the  courU}. 
and  which  contending  factions  can  alone  determine  by  an  appeal  to  the  dai^;>r 
ressort.  In  such  a  case  as  that,  might  makes  light.  That  there  are  questions 
of  such  a  character  as  to  admit  of  no  adjustment  but  through  an  appeal  to  arms, 
we  fi'eely  admit.  This  arises  out  of  the  imperfections  of  human  governiueut 
A  government  which  could  provide  for  the  peaceful  adjustment  of  all  ques- 
tions would  be  more  than  human.  But  surely  no  sagacious  statesman  or  wise 
jurist  will  seek  by  a  narrow  construction  of  judicial  power  to  extend  theque^ 
tions  which  are  beyond  the  domain  of  the  courts,  and  capable  of  solution  oiUy 
by  an  s^peal  to  «irms.  Happily  for  the  permanency  and  security  of  our  insti- 
tutions, the  present  case,  as  we  believe,  involves  no  such  question. 

It  has  been  said  that  changes  in  the  constitution  may  be  introduced  in  di^ 
regard  of  its  provisions;  that  if  the  majority  of  the  people  desire  a  change  tbi^ 
majority  must  be  respected,  no  matter  how  the  change  may  be  effected ;  and  that 
the  change,  if  revolution,  is  peacef  id  revolution.  But  the  revolution  i»  peace^ 
f  ul  only  upon  tlie  assumption  that  uie  party  opposed  surrenders  its  oppositiois 
and  voluntarily  acquiesces.  If  it  objects  to  the  change,  then  a  question  surises 
which  can  be  determined  only  in  one  of  two  methods :  by  the  arbitration  of 
the  couits,  or  by  the  arbitration  of  the  sword.  Disguise  the  question  as  we 
will,  theorize  about  it  as  we  may,  this  is  the  fact  with  which  we  are  at  la-it 
brought  face  to  face,  and  wisdom  dictates  that  its  dreadful  possibilities  should 
be  apprehended  and  appreciated.  « 

We  fear  that  the  advocates  of  this  new  doctrine,  in  a  zeal  to  accomplieb  an 
end  which  the  majority  of  the  people  desire,  have  looked  at  but  one  phase  of 
the  question,  and  have  not  fully  considered  the  terrible  consequences  whicli 
would  almost  certainly  follow  a'recognition  of  the  doctrine  for  which  they  coa- 
tend.  It  may  be  that  the  incorporation  of  this  amendment  in  the  constitii- 
tion.  even  if  the  constitution  has  to  be  broken  to  accomplish  it^  would  not  of 
itself  produce  any  serious  results.  But  if  it  should  be  done  by  sanctioning 
the  doctrine  contended  for,  a  precedent  would  be  set  which  would  plague  Uie 
state  for  all  future  time.  A  Banquo's  ghost  would  arise  at  our  inc&ntation 
which  would  not  down  at  our  bidding.  The  contest  between  the  rival  gov- 
ernments in  the  state  of  Khode  Island  had  raised  a  question  which  was 
above  the  power  of  the  existing  courts,  and  it  is  a  matter  of  history  that  it 
was  not  determined  until  the  adherents  of  the  Dorr  constitution  fied  at  the 
point  of  the  bayonet.  We  have  read  history  to  little  purpose  if  we  refuse  to 
learn  from  its  examples  or  profit  by  its  teachings.     The  public  danger;^ 
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which  have  threatened  the  republic  from  the  rival  claims  to  the  presidency, 
do  graphically  and  so  beautifully  described  by  appellants"  attorney,  were 
averted  only  through  a  commission  created  by  congress  intrusted  with  judi- 
cial pewera,  which  judicially  determined  the  questions  involved,  and  to  whose 
decisions  the  people  yielded  voluntary  obedience.  That  judicial  decision 
averted  the  horrors  of  a  civil  war.  The  political  department  of  the  govern- 
ment, to  which  so  much  reference  has  been  made  in  this  case,  stood  appalled 
and  impotent  in  the  face  of  the  great  danger;  and  yet  we  are  asked  to  abdi- 
<»te  our  functions,  to  deny  our  jurisdiction,  and  to  leave  the  question  of  an 
amendment  to  the  constitution,  unless  voluntarily  acquiesced  in,  to  be  deter- 
mined by  a  resort  to  arms. 

We  ought  to  ponder  long  before  we  adopt  a  doctrine  so  fraught  with  dan- 
ger to  republican  institutions.  All  the  danger  lies  in  the  line  of  the  argu- 
ment of  appellants'  attorneys.  The  courts  can  never  overturn  our  institu- 
tions or  subvert  our  liberties.  They  command  neither  the  purse  nor  the 
sword  of  the  state.  But  a  people  which  is  educated  to  disrespect  the  decis- 
ions and  disregard  the  adjudications  of  the  courts,  is  prepared  for  anarchy, 
with  all  its  attendant  evils  and  dreadful  consequences.  We  may,  perhaps,  be 
excused,  if,  in  the  interest  of  social  order  and  public  security,  and  the  perma- 
nency of  republican  institutions,  we  enter  a  most  earnest  protest  against  the 
heresies  which  have  been  advanced  in  this  case. 

The  appellants  further  cite  and  rely  upon  Williams  v.  Suffolk  Im,  Co,  13 
Pet.  415.  The  only  point  determined  in  this  case  is  that  where  the  presi- 
4lent,  in  a  message  to  congress,  and  in  correspondence  carried  on  with  the 
government  of  Buenos  Ayi-es,  denied  the  jurisdiction  of  that  country  over  the 
Falkland  islands.    The  court  must  take  the  facts  to  be  so. 

The  determining  of  the  territorial  jurisdiction  of  a  foreign  country,  from 
the  very  nature  of  the  subject,  cannot  reside  in  the  courts  of  this  country, 
but  must  be  intrusted  to  the  treaty-making  power,  which  rests  in  the  presi- 
dent, by  and  with  the  advice  and  consent  of  the  senate.  When,  therefore,  the 
president,  in  his  official  communications,  has  denied  the  jurisdiction  of  a  for- 
eign! country  over  specified  territory,  it  may  well  be  conceded  that  it  would 
not  be  within  the  jurisdiction  of  the  courts  to  determine  the  facts  to  be  other- 
wise. We  are,  however,  unable  to  see  that  this  case  has  any  bearing  upon 
the  question  now  under  consideration.  The  case  of  U.  8.  v.  BaJcer,  5  Blatchf. 
12,  is  also  cited  and  relied  upon  by  appellants.  This  is  a  nUti  pritis  case.  The 
defendants  were  indicted  for  piracy,  and  were  tried  in  1861.  They  were 
acting  as  privateers  under  a  commission  from  Jefferson  Davis,  president  of 
the  confederate  states,  which  they  claimed  was,  at  least,  a  government  de 
/acta,  and  entitled  to  the  rights  and  privileges  that  belong  to  a  sovereign  and 
independent  nation.  Nelson,  J.,  upon  this  branch  of  the  case,  chai'ged  the 
jury  as  follows:  **The  court  do  not  deem  it  pertinent  or  material  to  enter 
into  this  wide  field  of  inquiry.  This  branch  of  the  defense  involves  consider- 
ations that  do  not  belong  to  the  courts  of  the  country.  It  involves  the  deter- 
minarion  of  great  public  and  political  questions,  which  belong  to  the  depart- 
ments of  our  government  that  have  charge  of  our  foreign  relations — the  legis- 
lative and  executive  departments.  Wiien  those  questions  are  decided  by  those 
departments  the  courts  follow  the  decisions,  and  until  those  departments 
have  recognized  the  existence  of  the  new  government  the  courts  of  the  na- 
tion cannot.  Until  this  recognition  of  the  new  government  the  courts  are 
obliged  to  regard  tlie  ancient  state  of  things  as  remaining  unchanged."  This 
case  falls  under  the  same  principle  as  the  preceding  case. 

The  case  of  White  v.  Hart,  13  Wall.  (>4H,  which  is  the  only  remaining  case 
cttM  by  the  appellant  upon  this  branch  of  the  case,  originated  Jis  follows:  In 
Janoary,  I860,  the  plaintiff  instituted  a  suit  in  the  supreme  court  of  Chatr 
tooga  county,  Georgia,  upon  a  promissory  note.  The  defendant  pleaded  in 
abatement  that  the  consideration  of  the  note  was  a  slave,  and  that,  by  the 
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present  constitution  of  the  state  of  (^(eorgia,  the  court  is  prohibited  to  take  attd 
exercise  jurisdiction  or  render  jud|(nient  thereon.  To  this  plea  the  plamtjir 
demurred.  The  court  overruled  the  demurrer  and  gave  judgment  for  the  de- 
fendants, thus  enforcing  the  constitutional  provision.  The  plaintiff  excepted 
and  removed  the  case  to  the  supreme  court  of  the  state,  where  the  judgment 
wsis  affirmed,  and  the  plaintiff  thereupon  prosecuted  a  writ  of  error  in  the  su- 
preme court  of  the  United  States.  The  constitution  of  Georgia,  of  18(>8,  ccm- 
tains  the  following  clause:  '*  Provided,  that  no  court  or  otBcer  shah  have,  nor 
shall  the  general  assembly  give,  jurisdiction  to  try  or  give  judgment  on  or 
enforce  any  debt,  the  consideration  of  which  was  a  slave  or  the  hire  thereof.'^ 
The  plaintiff  insisted  that  this  provision  was  in  conflict  with  the  constitution 
of  the  United  States  in  that  it  impaired  the  obligation  of  contracts.  The  de- 
fendant sought  to  maintain  the  judgment  in  his  favor  upon  the  ground. 
among  others,  that  the  constitution  of  Georgia  was  adopted  under  the  dic- 
tation and  coercion  of  congress,  and  is  the  act  of  congress  rather  than  of  the 
state,  and  that,  though  a  state  cannot  pass  a  law  impairing  the  validity  of  con- 
tracts, congress  can,  and  that  for  this  reason  the  inhibition  in  the  const itu- 
tion  of  the  United  States  has  no  effect  in  this  Ciise.  In  passing  upon  this 
question  the  court  says:  *' Congress  authorized  the  state  to  frame  a  new  con- 
stitution, and  she  elected  to  proceed  within  the  scope  of  the  authority  con- 
ferred. Tlie  result  was  submitted  to  congress  as  a  voluntary  and  valid  ofiEer* 
ing,  and  was  so  received  and  so  recognized  in  the  subsequent  action  of  that 
body.  The  state  is  estopped  to  assail  it  upon  such  an  assumption.  Upon  the 
same  grounds  she  might  deny  the  validity  of  her  ratification  of  the  constitu- 
tional amendments.  The  action  of  congress  upon  the  subject  cannoL  be  in- 
quired into.  The  case  is  clearly  one  in  which  the  judicial  is  bound  to  follow 
the  action  of  the  political  denartment  of  the  government,  and  is  concluded 
by  it." 

This  case  is  a  very  peculiar  one,  from  the  fact  that  the  defendant  did  not 
claim  that  the  constitution  was  not  in  force  on  account  of  its  being  adoptel 
under  coercion,  but  he  claimed  the  benefit  of  its  provisions  becatiae  it  was 
adopted  under  coercion.  We  most  heartily  approve  the  decision  of  the  coun 
in  this  case.  The  court  might  even  have  gone  further,  if  the  question  had 
been  in  the  case,  and  decided  that  if  a  question  had  been  raised  in  the  courts 
of  Georgia  as  to  the  validity  of  the  constitution,  on  the  ground  that  its  adop> 
tion  had  been  coerced  by  congress,  the  courts  of  that  state  could  not  enter- 
tain jurisdiction  of  the  question.  But  even  such  a  decision  as  that  would  net 
have  been  at  all  in  conflict  with  our  right  to  entertain  jurisdiction  in  this 
case.  These  are  all  the  authorities  relied  upon  by  appellant  upon  this  branch 
of  the  case.  We  think  it  is  apparent  that  they  do  not,  even  by  implication, 
sustain  the  doctrine  contended  for,  that  the  judicial  depiirtment  of  the  state 
cannot  review  the  action  of  the  general  assembly  in  the  matter  of  the  amend- 
ment of  the  constitution  of  the  state.  Counsel  have  drawn  an  appallinf^  ^c- 
ture  of  the  wreck  in  which  our  political  institutions  would  be  involved  if  the 
courts  should  conclude  to  decide  that  the  constitution  of  1857.  under  whid) 
they  are  organized,  had  not  been  properly  adopted.  The  courts  of  this  state 
possess  no  such  power,  and  they  could  not  assume  such  a  jurisdiction.  The 
reason  why  a  court  could  not  enter  upon  the  determination  as  to  the  validity 
of  a  constitution,  under  which  it  is  itself  organized,  is  forcibly  set  forth  in 
the  case  of  Luther  v.  Borden^  supra,  upon  which  appellant  relies.  The  dis- 
tinction between  such  a  case  and  one  involving  merely  an  amendment,  not  In 
any  manner  pertaining  to  the  judicial  authority,  must  at  once  be  apparent  t  • 
the  legal  mind.  Tiie  authorities  recognize  the  distinction.  We  are  at  a  lo6>< 
to  know  why  appellants*  counsel  ignore  and  disregard  it. 

Appellants'  counsel  cite  and  rely  upon  section  2,  art.  1.  of  tlie  constitatM>r. 
of  the  state.  This  section  is  a  portion  of  the  bill  of  rights,  and  is  a»  follows: 
«*A11  political  power  is  inherent  in  the  people.    Government  is  institute>\  fo 
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the  protection,  security,  and  benefit  of  the  people;  and  they  have  the  right  at 
all  times  to  alter  or  reform  the  same,  whenever  the  public  good  may  require." 
Absti'actly  considered,  there  can  be  no  doubt  of  the  correctness  of  the  proposi- 
tions emlnraced  in  this  section.  These  principles  are  older  than  constitutions 
and  older  than  governments.  The  people  did  not  derive  the  rights  referred 
to  from,  the  constitution,  and,  in  their  nature,  they  are  such  that  the  people 
cannot  surrender  them.  The  people  would  have  retained  them  if  they  had 
not  been  specifically  recognized  in  the  constitution.  But  let  us  consider  how 
these  rights  are  to  be  exercised  in  an  organized  government.  Th6  people  of 
this  state  have  adopted  a  constitution  which  spec&cally  designates  the  modes 
for  its  own  amendment.  But  this  section  declares  the  people  have  the  fight, 
at  all  times,  to  alter  or  reform  the  government  whenever  the  public  good  may 
require  it.  If  the  people  unanimously  agree  respecting  an  alteration  in  the 
government,  there  could  be  no  trouble,  for  there  would  be  no  one  to  object. 
{Suppose,  however,  a  part  of  the  people  conclude  that  the  public  good  requires 
an  alteration  or  reformation  in  the  government,  and  they  set  about  the  adop- 
tion of  a  new  constitution  in  a  manner  not  authorized  in  the  old  one.  Sup- 
pose, also,  as  would  most  likely  prove  to  be  the  case,  that  a  part  of  the  peo- 
ple are  content  with  the  existing  government,  and  will  not  consent  to  the 
change,  and  that  the  governor,  who,  under  the  constitution,  is  the  ''com- 
mander in  chief  of  the  militia,  the  army,  and  the  navy  of  the  state,"  deter- 
mines to  maintain  the  existing  government  by  force. 

It  is  evident  that  the  people  who  think  the  public  good  requires  a  change, 
can  establish  these  changes  only  by  superior  force.  If  they  are  powerful 
enough  to  succeed,  well:  they  wfu  have  altered  or  reformed  the  government; 
but  if  they  are  not  powerful  enough  to  succeed,  their  attempt  to  overthrow 
the  government  is  treason,  and  they  are  liable  to  punishment  as  traitors. 
They  have  the  right  to  alter  their  government  in  a  manner  not  recognized  in 
the  constitution  only  when  they  can  maintain  that  right  by  superior  force. 
It  follows  then,  after  all,  that  the  much-boasted  right  claimed  under  this  sec- 
tion is  simply  the  right  to  alter  the  government  in  the  manner  prescribed  in 
the  existing  constitution,  or  the  right  of  i*evolution.  which  is  a  right  to  be 
exercised  not  under  the  constitution,  but  in  disregard  and  independently  of  it. 

For  a  very  valuable  case  upon  this  subject,  see  Wells  v.  Bain,  lb  Pa.  St. 
89.  In  commenting  upon  a  reservation  in  the  bill  of  rights  the  same  as  that 
contained  in  our  own  constitution,  the  court  says:  **The  words  *in  such  man- 
ner as  tljey  may  think  proper,'  in  the  declaration  of  rights,  embrace  but  three 
known  recognized  modes  by  which  the  whole  people,  the  state,  can  give  their 
consent  to  an  alteration  of  an  existing  lawful  form  of  government,  viz.:  (1) 
The  mode  provided  in  the  existing  constitution;  (2)  a  law  as  the  instrumental 
process  of  raising  the  body  for  I'evision  and  conveying  to  it  the  powera  of  the 
people;  (3)  a  revolution."  In  the  progress  of  the  opinion  the  court  employ 
the  following  language,  which  is  most  applicable  to  the  question  now  under 
eonsideration :  *'In  considering  this  question  of  delegated  power,  some  are 
apt  to  forget  that  the  people  are  already  under  a  constitution  and  an  existing 
frame  of  government  instituted  by  themselves,  which  stand  as  barriers  to  the 
exercise  of  the  original  powers  of  the  people,  unless  in  an  unauthorized  form." 

It  is  well  that  the  powers  of  the  people  and  their  rehitious  to  organized  so- 
ciety should  be  understood.  No  heresy  has  ever  been  taught  in  this  country 
so  fraught  with  evil  as  the  doctrine  that  the  people  have  a  constitutional 
right  to  disregard  the  constitution,  and  that  they  can  set  themselves  above 
the  instrumentalitieB  appointed  by  the  constitution  for  the  administration  of 
law.  It  tends  directly  to  the  encouragement  of  revolution  and  anarchy.  It 
is  incumbent  upon  all  who  influence  and  mould  public  opinion  to  repudiate 
and  discountenance  so  dangerous  a  doctrine  before  it  bears  fruits  destructive 
of  republican  institutions.    It  will  be  well  if  the  people  come  to  understand 
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tho  diflEerence  between  natural  and  constitutional  freedom,  before  license  be- 
fonies  destructive  of  liberty. 

Tlie  authority  opposed  to*  the  view  advanced  by  appellant's  counsel  is  most 
aatisl'actory  and  conclusive,  and,  so  far  as  we  liave  been  able  to  discover,  i» 
without  conflict.  Not  only  must  a  constitution  be  amended  in  the  manner 
prescribed  in  the  existing  constitution,  but  it  is  competent  for  the  courts, 
when  the  amendment  does  not  relate  to  their  own  powers  or  functions,  to  in- 
quire whether,  in  the  adoption  of  the  amendment,  the  provisions  of  the  exist- 
ing constitution  have  been  observed. 

'L'hat  eminent  jurist  and  law  writer,  Justice  Coo]u£r,iu  his  work  upon  Gon- 
ijlitutional  Limitations,  page  598,  says :  '* Although  by  their  constitutions  the 
people  have  delegated  the  exercise  of  soyereign  powers  to  the  several  depart- 
ments, they  have  not  thereby  divested  tliemselves  of  the  sovereignty.  The 
government  which  they  create,  they  retain  in  their  own  hands  a  power  to  cod- 
Irol  so  far  as  they  have  thought  needful,  and  the  three  departments  are  re- 
sponsible to  and  subject  to  be  ordered,  directed,  changed,  or  abolished  by  them. 
But  this  control  and  direction  must  be  exercised  in  the  legitimate  mode  pre^ 
viously  agreed  upon.  The  voice  of  the  people  can  only  be  of  legal  force  when 
expressed  at  the  times  and  under  the  conditions  which  they  themselves  hsive 
prescribed  and  pointed  out  by  the  constitution;  and  if  any  attempt  should  be 
made  by  any  portion  of  the  people,  however  large,  to  interfere  with  the  regular 
working  of  the  agencies  of  government  at  any  other  time  or  in  any  other  mode 
than  as  allowed  by  existing  law,  either  constitutional  or  statutory,  it  would  be 
revolutionary  in  character,  and  must  be  resisted  and  repressed  by  the  officers, 
who,  for  the  time  being,  represent  legitimate  government."  The  author  cites 
(lihson  V.  Mason,  5  Nev.  229,  in  which  Lewis,  C.  J.,  employs  the  following  lan- 
guage :  **  The  maxim  which  lies  at  the  foundation  of  our  government  is  that  all 
political  power  originates  with  the  people.  But  since  the  organization  of  gov- 
ernment it  cannot  be  claimed  that  either  the  legislative,  executive,  or  judicial 
powei-s  either  wholly  or  in  part  can  be  exercised  by  them.  By  the  institution 
of  government  the  people  surrender  the  exercise  of  all  these  sovereign  fuBO- 
tions  of  governments  to  agents  chosen  by  themselves,  who,  at  least  theorot- 
icidly,  represent  the  supreme  will  of  their  constituents." 

On  page  30  Judge  Cooley  further  says:  "In  the  original  states,  and  all 
others -subsequently  admitted  to  the  Union,  the  power  to  amend  or  revise  their 
constitutions  resides  in  the  great  body  of  the  people  as  an  organized  body  pol- 
itic, who,  being  vested  with  ultimate  sovereignty  and  the  source  of  all  state 
authority,  have  power  to  control  and  alter  the  law  which  they  have  made  afe 
their  will.  But  the  people,  in  the  legal  sense,  must  be  understood  to  be  those 
who,  by  the  existing  constitution,  are  clothed  with  political  rights,  and  who, 
while  that  instrument  remains,  will  be  the  sole  organs  through  which  the  will 
of  the  body  politic  can  be  expressed.  But  the  will  of  the  people  to  this  end  can 
only  be  expressed  in  the  legitimate  modes  by  which  such  a  body  politic  can 
act,  and  which  must  either  be  prescribed  by  the  constitution  whose  revision 
or  amendment  is  sought,  or  by  an  act  of  the  legislative  department  of  the 
state,  which  alone  would  be  authorized  to  speak  for  the  people  upon  this  sub- 
ject, and  to  point  out  a  mode  for  the  expression  of  their  will,  in  the  absence  of 
any  provision  for  amendment  or  revision  contained  in  the  constitution  itddlf.'* 
The  learned  author  cites,  in  support  of  this  doctrine  of  the  text.  Op.  Jud^, 
6  Gush.  578;  Collier  v.  JPrierson,  24  Ala.  100;  State  v,  McBritU,  4  Mo.  303. 

In  Op,  Jtulyts,  G  Gush.  57t>,  the  facts  are  as  follows:  In  183o  the  house  of 
representatives  of  Massachusetts  submitted  to  the  supreme  court  of  that  state 
the  following  questions:  **  First.  AVhether  if  the  legislature  should  submit 
to  the  people  to  vote  upon  the  expediency  of  having  a  convention  of  dele^tes 
of  the  people  for  the  purpose  of  revising  or  altering  the  constitution  of  Xhti 
commonwealth  in  any  specified  parts  of  the  same,  and  a  majority  of  the  pee- 
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pie  voting  thereon  should  decide  in  favor  thereof,  could  such  convention, 
holden  in  pursuance  thereof,  act  upon  and  propose  to  the'people,  amendments 
in  other  parts  of  the  constitution  not  so  specified?  8eoond,  Can  any  specific 
and  particular  auienduients  to  the  constitution  be  made  in  any  other  manner 
than  that  prescribed  in  the  ninth  article  of  the  amendments  adopted  in  1820?" 
Ttie  justices  of  the  supreme  court  responded  to  tliese  questions  sustantially  as 
follows:  'FirsL  Considering  that  the  constitution  has  vested  no  authority  in 
the  legislature,  in  its  oixJinary  action,  to  provide  by  law  for  submitting  to  the 
y^ple  the  expediency  of  calling  a  convention  of  delegates  for  the  purpose  of 
revising  <n*  altering  the  constitution  of  the  commonwealth,  it  is  dilHciilt  to 
i^ive  an  opinion  upon  the  question,  what  would  be  the  power  of  such  con- 
vention if  called.  If,  however,  the  people  should,  by  the  terras  of  their  vote, 
decide  to  call  a  convention  of  delegates  to  consider  the  expediency  of  altering 
the  constitution  in  some  particular  part  thereof,  we  are  of  opinion  that  such 
delegates  would  derive  their  whole  authority  and  commission  from  such  votes; 
and.  upon  the  general  principles  governing  the  delegation  of  power  and  author- 
ity, they  would  have  no  right,  under  such  vote,  to  act  upon  and  propose 
amendments  in  other  parts  of  the  constitution  not  so  specified."  ''SecmuL 
That  under  and  pursuant  to  the  existing  constitution  there  is  no  authority 
^ven,  by  any  reasonable  construction  or  necessary  implication,  by  which  any 
specific  and  particular  amendment  or  amendments  of  the  constitution  can  be 
made  in  any  other  manner  than  that  prescribed  in  the  ninth  article  of  tlu^ 
iimendments,  adopted  in  1820.  Considering  that  previous  to  1820  no  mode 
was  provided  by  the  constitution  for  its  own  amendment;  tliat  no  other  power 
for  that  purpose  than  in  the  mode  alluded  to  is  anywhere  given  in  the  con- 
stitution, by  implication  or  otherwise;  and  that  the  mode  thereby  provided 
appears  manifestly  to  have  been  carefully  considered,  and  the  power  of  alter- 
ing  the  constitution  thereby  conferred  to  have  been  cautiously  restrained  and 
guarded. — we  think  a  strong  implication  arises  against  the  existence  of  any 
i:)fther  power,  under  the  constitution,  for  the  same  purposes."  This  opinion 
was  signed  by  all  the  justices  of  the  supreme  court  of  Massachusetts,  con- 
sisting of  Chief  Justice  Shaw  and  Justices  Putnam.  Wil,dk,  and  Makton, 
judicial  luminaries  as  illustrioos  as  ever  adorned  the  bench  of  this  or  any 
ottier  country. 

In  Collier  v.  Frierso^n^  24  Ala.  108,  it  appears  that  the  legislature  had  proposed 
eight  different  amendments,  to  be  submitted  to  tlie  people  at  the  same  time. 
The  people  had  approved  them,  and  all  the  requisite  procee<lings  to  make 
tbem  a  part  of  the  constitution  had  been  had,  except  that  in  the  subsequent 
legislature  the  resolution  for  their  ratification  had  by  mistake  omitted  to  re- 
cite one  of  them.  On  the  question  whether  this  one  had  been  adopted,  the 
<*xmtt  say:  **The  constitution  can  be  amended  in  but  two  ways— either  by  tlic 
people  who  originally  framed  it,  or  in  the  mode  prescribed  in  the  instrument 
itself.  If  the  last  mode  is  pursued,  the  amendments  must  be  proposed  by  two- 
thirds  of  each  house  of  the  general  assembly ;  they  must  be  published  in  print  at 
least  three  months  before  the  next  general  election  for  representatives ;  it  must 
Hppear,  from  the  returns  made  to  the  secretary  of  the  stiiite,  that  a  majority  of 
those  voting  for  representatives  have  voted  in  favor  of  the  proposed  amend- 
luents;  and  they  must  be  ratified  by  two-thirds  of  each  house  of  the  next  gen- 
eral assembly,  after  such  election,  voting  by  yeas  and  nays,  the  proposed  amend- 
ntents  having  been  read  at  each  session  three  times  on  three  several  days  in 
each  house.  We  entertain  no  doubt  that  to  change  the  constitution  in  any 
other  mode  than  by  a  convention,  every  requisition  which  is  demanded  by  the 
instrument  itself  must  be  observed,  and  the  omission  of  any  one  is  fatal  to 
the  amendment.  We  s(*arcely  deem  any  argument  necessary  to  enforce  this 
proposition.  The  constitution  is  the  supreme  and  paramount  law.  The  mode 
\yy  which  the  amendments  are  to  be  made  under  it  is  clearly  defined.  It  has 
iyeen  said  that  certain  acts  are  to  be  done,  certain  requisites  are  to  be  observed, 
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before  a  change  can  be  effected.  But  to  what  purpose  are  those  aet8  required 
or  those  requisitions  enjoined,  if  the  legislatura  or  any  depaitment  of  thegov-^ 
ernment  can  dispense  with  them?  To  do  so  would  be  to  violate  the  instru* 
loent  which  they  are  sworn  to  support,  and  every  principle  of  public  law  and 
sound  constitutional  policy  requires  the  courts  to  pronounce  against  any  amend- 
ment which  is  not  shown  to  have  been  made  in  accordanoe  with  the  rules  de- 
scribed by  the  fundamental  law."  l>i  this  case,  counsel  distinctly  made  the 
point  that  '*'  when  tlio  legislature  has  declared  an  act  done  which  it  alone  haa 
the  {>ower  to  do»  it  does  not  become  the  Judiciary  to  gainsay  it."  The  court 
repudiated  this  doctrine  and  asserted  its  jurisdiction  in  the  following  terse  and 
unambiguous  language:  «'£very  principle  of  public  law  and  sound  consti' 
tutional  policy  requires  the  courts  to  pronounce  against  every  amendmest 
which  is  shown  not  to  have  been  made  in  accordance  with  the  rules)  prescribed 
by  the  fundamental  law/* 

Tlie  case  of  State  v.  McBHde,  4  Mo.  808,  Involved  a  question  as  to  the 
proper  adoption  of  an  amendment  to  the  constitution  of  the  state  of  Missouri. 
Tlie  counsel  on  behalf  of  the  state  contended,  almost  in  the  language  of  ap- 
pellants* counsel  in  this  case,  'Hhat  this  amendment  having  been  passed  and 
promulgated  by  the  eighth  general  assembly  as  a  part  of  the  constitution,  this 
c^ourt  is  bound  to  receive  and  give  it  the  effect  of  a  consUtutioual  provision; 
it  being  an  act  done  by  the  general  assembly,  not  in  their  capacity  of  ordinary 
legislation,  but  the  exercise  of  sovereign  authority  in  a  conventional  capacity." 
Tiie  language  of  tlie  court  in  passing  upon  this  position  of  counsel  is  so  ap- 
plicable to  and  so  entirely  decisive  of  the  question  now  under  consideration, 
tliat  we  quote  it  in  full.  The  court  say :  <'  The  constitution  of  this  state  re- 
quires that  each  officer,  whether  civil  or  military,  shall,  before  entering  on  the 
duties  of  his  office,  take  an  oath  or  affirmation  to  support  the  constitution  of 
the  United  States  and  of  this  state,  and  to  demean  himself  faithfully  in  office, 
in  pursuance  of  the  duty  imposed  by  this  oath,  it  has  become  quite  a  common 
business  of  the  courts  to  examine  the  acts  of  the  legislative  body  to  see 
whether  any  of  them  infringe  the  constitution,  and  to  declare  that  such  acta 
or  parts  of  acts  as  are  repugnant  to  the  constitution,  are  not  the  law  of  the 
land,  and  are,  therefore,  of  no  force.  No  educated  man  at  this  day  denies 
this  right  to  the  courts.  On  the  contrary,  it  is  considered  a  base  abandonment 
of  duty  for  a  judge  to  hesitate  when  it  becomes  his  duty  to  examine  the  acts 
of  the  more  powerful  branches  of  the  government.  If,  then,  the  constitution 
)>e  the  supreme  law  of  the  land,  it  becomes  the  duty  of  the  judge  to  loc^  into 
and  understand  well  this  first  law  of  the  land.  The  general  assembly,  acting 
itself  under  a  power  granted  by  the  convention,  can  only  change  the  constito- 
tion  in  the  manner  presented  to  it.  Is,  then,  this  court,  each  member  of  which 
is  sworn  to  support  the  constitution,  that  first  law  of  the  land,  to  be  told  that 
they  are  not  to  inquire  what  that  constitution  is?  We  are  told  that  this  is  a 
matter  which  the  people  have  confided  to  two  successive  general  assemblies', 
and  that  their  declaration  of  what  is  done  is  to  be  to  us  evidence  that  the 
thing  is  done,  they  being  sworn,  as  well  as  oui'selves,  to  support  the  constitu- 
tion ;  yet  we  look  into  the  acts  of  each  general  assembly,  and  if  we  find  any 
of  its  acts  violating  the  constitution,  we  declare  such  acts  null  and  void  The 
general  assembly,  or  two  general  assemblies  in  succession,  are  but  public  serv- 
ants, and  it  is  disrespectful  to  them  to  say  that  their  acts  will  not  bear  ia- 
spe(!tion.  If,  then,  they  will  bear  inspection,  and  if,  as  we  believe,  they  have 
left  behind  them  evidence  of  what  they  have  done,  why  need  we,  whose  duty 
it  is  to  observe  the  constitution  as  the  supreme  law  of  the  land,  hesitate  re- 
spectfully to  approach  and  examine  those  proofs,  and  see  if,  indeed,  the  owh 
stitution  of  1820  has  been  chan;^,  or  if,  by  neglecting  to  pursue  the  course 
pointed  out  by  the  twelfth  section  of  the  constitution,  they  have  failed  to  give 
to  their  acts  the  validity  of  constitutional  acts.  To  teU  us  that  the  people 
have  reserved  to  themselves  the  sole  right  of  looking  into  the  matter,  is  to  teli 
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US  that  we  are  sworn  to  support  a  constitution  which  we  lire  not  permitted 
to  know." 

These  two  cases  contain  the  calm  adjudications  of  respectable  courts  iu 
times  when  there  was  no  popular  excitement,  and  upon  constitutional  amend- 
ments not  arousing  popular  interest  They  are,  therefore,  entitled  to  the 
higliest  consideration,  as  they  were  entirely  uninfluenced  by  popular  clamor* 
It  is  not  at  all  material  that  in  State  v.  McBride,  supi'a.  tlie  court  linally  con* 
eluded  that  the  amendment  under  consideration  had  been  properly  adopted. 
The  court  had  to  determine  it.s  power  to  decide  before  it  could  decide  in  favor 
of  the  amendment.  As  was  well  said  by  one  of  appellant's  attorneys  upoa 
the  argument,  the  power  to  decide  involves  tlie  power  to  decide  either  way^ 
In  State  v.  Swift,  69  Ind.  505,  the  jurisdiction  of  the  court  was  exercised^ 
and  an  amendment  to  the  constitution  of  the  state  of  Indiana  was  held  not  to 
have  been  properly  adopted.  In  the  opinion  the  court  say:  v*The  people  of  a 
sUite  may  form  an  original  constitution,  or  abrogate  an  old  one  and  form  a 
new  one,  at  any  time,  without  any  political  restriction  except  the  constitution 
of  the  United  States;  but  if  they  undertake  to  add  an  amendment  by  the 
authority  of  legislation,  to  a  constitution  already  in  existence,  they  can  do  it 
only  by  the  method  pointed  out  by  the  constitution  to  which  the  amendment 
is  to  be  added.  The  power  to  amend  a  constitution  by  legislative  a^^tion  does 
not  confer  the  power  to  break  it,  any  more  than  it  confers  the  power  to  legis- 
late on  any  other  subject  contrary  to  its  prohibitions." 

In  Westinghausen  v.  People,  44  Mich.  265,  [S.  C.  6  N.  W.  Rep.  641,]  the 
supreme  court  of  Michigan  entertained  jurisdiction  of  a  question  as  to  the 
adoption  of  an  amendment  to  the  constitution  of  that  state.  The  Prohibitory 
Amendment  Casefi,  24  Kan.  700,  in  so  far  as  they  assume  jurisdiction  over  the- 
question  involved,  are  in  harmony  with  all  the  cases  upon  the  subject.  In 
^tate  V.  Timme,  11  N.  W.  Uep.  785,  the  supreme  court  of  Wisconsin  assumed 
jurisdiction  of  a  question  inyolving  the  validity  of  an  amendment  to  the  con- 
stitution of  that  state.  The  same  thing  was  done  in  Tntstees  University  of 
North  Carolina  v.  Mclver,  72  N.  C.  76.  It  is  true  that  in  the  last  five  cases 
the  question  of  jurisdiction  was  not  raised  by  counsel;  but  the  courts  could 
not  have  entered  upon  an  examination  of  the  cases  without  first  determining 
in  favor  of  their  jurisdiction.  If  they  entertained  doubts  respecting  their 
jurisdiction,  it  was  the  duty  of  the  courts  to  raise  the  question  themselves.  We 
have,  then,  seven  states— Alabama,  Missouri,  Kansas,  Michigan,  North  Caro- 
lina, Wisconsin,  and  Indiana — in  which  the  jurisdiction  of  the  courts  over  the 
adoption  of  an  amendment  to  a  constitution  has  been  recognized  and  asserted. 
In  no  decision,  either  state  or  federal,  has  this  jurisdiction  been  denied.  We 
may  securely  rest  our  jurisdiction  upon  the  authority  of  these  cases.  He 
would  be  a  bold  jurist,  indeed,  who  would  ride  rough-shod  over  such  an  un- 
broken current  of  judicial  authority,  so  fortified  in  principle,  sustained  by  rea- 
son, and  so  necessary  to  the  peaceful  administration  of  the  government. 

2.  It  is  next  insisted  that  the  nineteenth  general  assembly  had  jurisdiction 
of  the  subject  embniced  in  the  joint  resolution  of  the  eighteenth  general  as- 
sembly, pro{K)sing  the  amendment  to  the  constitution,  drawn  in  controversy 
in  this  case,  including  the  regularity  of  its  passage,  and  its  judgment  thereon 
is  conclusive  and  cannot  be  reviewed.  This  point  was  insisted  upon  in  the 
original  argument.  It  is  now  renewed,  and  is  r&^nforced  by  a  citation  of  some 
additional  authorities.  This  argument  in  effect  admits  that  there  were  defect-s 
and  omissions  in  the  submission  of  the  question,  but  contends  that,  notwith- 
standing such  omissions  and  defects,  the  action  of  the  nineteenth  general  as- 
sembly estops  all  investigations,  and  that  its  recital,  no  matter  how  false,  cuts 
off  all  inquiry  as  to  its  truth.  As  this  point  is  relied  upon  with  much  confi- 
dence, we  propose,  even  at  the  risk  of  tediousness,  to  state  as  briefly  as  w<t 
can  the  points  decided  in  all  of  tlie  cases  relied  upon  in  the  reai'gument. 
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In  Gaines  v.  Thompson,  7  Wall.  H47,  it  waa  held  that  the  net  of  the  secre- 
tary of  the  interior  and  commissioner  of  the  land-office,  in  canceling  an  entnr 
for  land,  is  not  a  ministerial  duty,  but  is  a  matter  resting  in  the  judgment 
4tnd  discretion  of  these  orlicers  as  representing  the  executive  department,  and 
that  the  United  vStates  courts  will  not  interfere  by  injunction  or  mandamwt 
to  restrain  it  At  the  same  time  it  was  conceded  that  there  were  numerous 
i^aaes  in  which  the  supreme  court  of  the  United  States  had  sustained  the 
<:ourts  of  justice  after  the  title  had  passed  from  the  United  States  and  the 
matter  had  ce<ised  to  be  under  the  control  of  the  executive  department,  in  de- 
<ireeing  the  equitable  title  to  belong  to  the  person  against  whom  the  depart- 
ment had  decided. 

The  case  of  Litohflekl  v.  Register  and  Reoeioej\  9  Wall.  575,  simply  reaflirms  the 
doctrine  of  Gaines  v .  Thompson,  and  appl  ies  it  to  the  register  and  recei  ver.  The 
cases  of  Johnson  v  Towsly^  13  Wall.  72,  and  Secretary  v.  McGatrahan,  9  Wall. 
298,  are  to  the  same  eif ect  as  the  two  preceding  cases.  The  case  of  French  v. 
Ififan,  98  U.  8.  ,169,  simply  decides  that  a  patent  of  lands  as  swamp  lands  can- 
not be  impeached  in  an  action  at  law  by  showing  that  the  land  which  it  con- 
veys was  not  in  fact  swamp  and  overflowed  land.  In  Toton  of  Coloma  v. 
Eaves,  92  U.  S.  484,  the  following  point  was  determined,  as  correctly  stated 
in  tiie  syllabus:  *»  Where,  by  legislative  enactment,  authority  has  been  girea 
to  a  municipality  or  to  its  officers  to  subscribe  for  the  stock  of  a  railroad  com- 
pany, and  to  issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and  where  it  may 
4je  gathered  from  the  enactment  that  the  officers  of  the  municipality  were  in- 
vested with  power  to  decide  whether  that  condition  has  been  complied  with, 
their  recital  that  it  has  been,  made  in  the  bonds  issued  by  them,  and  held  by  a 
bona.  Jide  purchaser,  is  conclusive  of  the  fact,  and  binding  upon  the  munici- 
pality, for  the  i*ecital  is  itself  a  decision  of  the  fact  by  tlie  appointed  tribunal.'* 

The  case  of  Virginia  v.  West  Virginia,  11  Wall.  39,  involves  the  validity  of 
•the  proceedings  by  which  the  counties  of  Jefferson  and  Berkley  and  others 
became  a  part  of  the  state  of  West  Yirginia.  The  case  is  a  long  one.  The 
•point  decided,  bearii^g  upon  this  case,  is  as  follows:  '^  The  statuteis  of  the  Vir- 
ginia legislature  having  authorized  the  governor  of  that  state  to  certify  the 
result  of  the  voting  on  that  proposition  (to  transfer  said  counties)  to  the  state 
of  West  Virginia,  if,  in  his  opinion,  the  vote  was  favorable,  and  be  having 
•certified  the  fact  that  it  was  so,  under  the  seal  of  the  state,  to  the  governor  of 
West  Virginia,  and  the  latter  state  having  accepted  and  exercised  jurisdiction 
over  these  counties  for  several  years,  the  state  of  Virginia  is  bound  by  her 
acts  in  the  premises.*'  In  the  opinion  in  the  case  the  fact  was  emphasised 
that  the  legislature  had  vested  the  governor  with  large  control  as  to  the  cime 
of  taking  the  vote,  and  made  his  opinion  of  the  result  the  condition  of  final 
action,  and  rested,  of  its  own  accord,  the  whole  question  on  his  judgment  and 
in  his  hands. 

In  Miners*  Bank  of  I>ubuque  v.  U.  8.  Morris,  (Iowa,)  482,  where  a  bank- 
charter  contained  a  provision  *'  that  if  said  corporation  shall  fail  to  go  into 
operation,  or  shall  abuse  or  misuse  their  privileges  under  their  charter,  it  shall 
be  in  the  power  of  the  legislative  assembly  of  this  territory,  at  any  time,  to 
annul,  vacate  and  make  void  this  charter/'  it  was  held  that  the  l^isiature 
reserved  to  themselves  the  right  of  repeal  upon  certain  contingencies,  and  of 
determining  when  the  contingencies  had  happened.  In  the  same  case,  1  If 
<xreene,  553,  the  question  again  came  before  the  court  and  was  determined  the 
same  way. 

Jn  Carpenter  v.  Montgomery,  7  Blackf.  415,  under  a  constitution  providing 
that  statutes  are  not  to  be  in  force  until  published  in  print,  unless  in-  cases 
-of  emergency,  it  was  held  that  "  of  the  existence  of  the  emergency  the  legis- 
lature must  necessarily  be  the  judges;  and  when  they  deem  it  to  exist,  they 
have  a  right  to  declare  a  statute  in  force  from  and  after  its  passage." 
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In  Barrett  v.  Brooks,  21  Iowa,  148.  where  an  act  of  congress  granted  swamp 
lands  to  the  state,  and  required  that  the  proceeds  of  the  sale  of  the  lands 
should  l)e  applied  to  the  purpose  of  reclaiming  the  same  **.  as  far  as  necessary/* 
it  was  held  that  the  general  assembly  had  the  right,  under  the  act  of  congress, 
to  determine  whether  or  not  it  was  necessary  to  drain  the  lands,  and  how  far 
it  was  necessary  to  appropriate  the  proceeds  of  the  sales  of  the  land  to  that 
purpose.  The  same  doctrine  was  recognized  in  American  EmiyratU  Co,  v. 
Adaiwt  Co.  100  V.H.6S. 

In  Martin  v.  Mott,  12  Wheat.  19,  it  was  held  that  the  authority  to  decide 
whether  the  exigencies  contemplated  in  the  constitution  of  the  United  States 
and  the  act  of  congress  of  1795,  in  which  the  president  has  authority  to  call 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions,  have  arisen,  is  exclusively  vested  in  the  president,  and  his 
decision  is  conclusive  upon  all  other  persons.  This  decision  was  grounded 
upon  the  nature  of  the  power,  and  the  necessity  of  prompt  and  unhesitating 
obedience  to  commands  of  a  military  nature.  It  is  evident  that  upon  no  other 
construction  could  the  president  perform  his  duty  of  suppressing  insurrec- 
tions and  repelling  invasions,  for  he  could  never  keep  together  an  army  if 
every  soldier  could  call  in  question  his  power  to  call  him  into  the  service. 
In  Vaihderheyden  v.  Young,  11  Johns.  150,  the  same  question  came  before  the 
Hupreme  court  of  the  state  of  New  York,  and  was  decided  the  same  way. 

In  ComWs  Knox  County  v.  Aspintoall,  21  How.  539,  it  was  held  that  where 
the  statute  of  a  state  provided  that  the  board  of  commissioners  of  a  county 
should  have  power  to  subscribe  for  railroad  stock  and  issue  bonds  therefor, 
in  case  a  majority  of  the  voters  of  the  county  should  so  determine,  after  acer- 
tain  notice  should  be  given  of  the  time  and  place  of  election,  and  the  board 
subscribed  for  the  stock  and  issued  the  bonds,  purporting  to  act  in  compli- 
ance  with  the  statute,  it  is  too  late  to  call  in  question  collaterally  the  exist- 
ence or  regularity  of  the  notices  in  a  suit  by  the  innocent  holders  of  the  cou- 
pons attached  to  the  bonds. 

In  Ryan  v.  Varga^  37  Iowa,  78,  it  was  held  that  after  township  trustees  have 
passed  upon  the  sufficiency  of  a  petition  presented  to  them,  calling  for  an  election 
to  decide  the  question  of  levying  a  tax  in  aid  of  the  construction  of  a  railroad, 
and  the  election  has  been  ordered,  and  the  tax  voted  and  levied,  the  determina- 
tion of  the  township  trustees  cannot  be  assailed  collaterally,  but,  like  any  other 
judicial  determination,  remains  conclusive  until  reversed  or  set  aside  by  writ  of 
error,  certiorori,  or  other  direct  proceeding  provided  by  law. 

These  are  all  the  cases  cited  in  the  arguments  on  rehearing,  upon  this  branch 
of  the  case.  It  is  evident  that  most  of  them  bear  but  very  remotely  upon  the 
(|U6stion  under  consideration.  In  our  opinion,  the  question  involved  in  the 
case  at  bar  does  not  fall  within  the  principles  involved  in  any  of  these  cases, 
and  is  not  determined  by  them.  It  is  true,  the  nineteenth  general  assembly 
was  authorized  to  submit  to  the  people  for  their  adoption  only  a  proposition 
which  had  already  been  proposed  and  agreed  to  by  the  eighteenth  general 
assembly.  The  fact  that  the  eighteenth  general  assembly  had  agreed  to  the 
same  proposition  that  the  nineteenth  general  assembly  was  about  to  sub- 
mit, was  a  condition  precedent  to  the  right  of  the  nineteenth  general  as- 
sembly to  take  any  action  in  the  premises.  If  the  nineteenth  general 
assembly  acted  within  the  scope  of  its  constitutional  authority,  it  necessarily 
had  to  he  of  opinion  that  the  eighteenth  general  assembly  had  agreed  to  tiie 
same  resolution  which  it  was  about  to  submit  to  the  people.  This  opinion 
\rould  amount  to  a  conclusion,  primarily,  that  the  eighteenth  general  assembly 
had  so  acted,  and  this  conclusion,  until  reviewed  and  examined  in  some  legal 
manner^  would  be  absolute.  Further,  if  the  law  has  pi-ovided  no  means  for  the 
examination  of  this  determination,  it  would  be  absolute  and  binding  upon  all 
parties,  as  the  appellant  cbiims.  The  appellant  assumes  that  no  mode  of  ex- 
amination has  been  provided  by  the  law,  and  that,  therefore,  the  detenni  net- 
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tion  of  the  nineteenth  general  assembly  is  concliisive.  Upon  the  contrary, 
we  tnaintain  that  a  mode  of  examination  has  been  provided,  and  that,  there- 
fore^.  the  action  of  the  nineteenth  general  assembly  is  not  conclusive.  The 
nineteenth  general  assembly  recited  in  substance  that  the  eighteenth  general 
assenibly  adopted  and  duly  entered  upon  its  journals  the  same  resolution 
which  the  nineteenth  general  assembly  was  about  to  submit  to  the  pec^le. 
The  argument  of  the  appellant  impliedly  concedes  that  this  recital  might,  upon 
examination,  be  found  to  be  untrue,  and  hence  it  is  insisted  that  tiie  recital  is 
conclusive,  and  that  we  cannot  inquire  into  the  truth.  If  this  recital  is  un- 
true, for  what  reason  are  the  courts  stopped  from  declaring;  it  untrue? 

The  district  courts  of  this  state  are  courts  of  general  jurisdiction.  There 
is  no  presumption  that  anything  is  beyond  their  jurisdiction.  We  have  al- 
ready established,  in  the  first  division  of  this  opinion,  that  the  jurisdictiou  of 
the  courts  extends  to  the  setting  aside  of  a  constitutional  amendment,  if  it 
has  not  been  adopted  in  the  manner  provided  in  the  existing  constitution. 
Indeed,  the  argument  of  the  appellant,  upon  this  branch  of  the  case,  ioi. 
pliedly  admits  this  general  jurisdiction  of  the  courts ;  for  the  appellant,  upon 
this  branch  of  the  case,  in  effect  relies  upon  an  estoppel.  But  there  would  t>e 
neither  necessity  nor  propriety  in  relying  upon  the  finding  of  the  nineteenth 
general  assembly  as  an  estoppel,  if  the  jurisdiction  of  the  court  did  not  extend 
to  the  subject  of  the  adoption  of  an  amendment  at  all.  The  jurisdictioii  of 
the  coui-t  to  iuquire  whether  an  amendment  has  been  properly  adopted  b^ing 
tlien  established,  and  in  effect  conceded  by  the  argument,  what  warrant  is 
there  for  cutting  it  short  Just  as  it  enters  upon  an  examination  as  tothetrukh 
of  this  recital  V  The  appellant  says  tliis  recital  is  conclusive,  and  therefore 
the  courts  cannot  inquire  into  it.  But  a  recital  of  this  kind  is  conclusive 
only  when  no  mode  of  examination  is  provided.  The  appellant  says  no  mode 
of  examination  has  been  provided,  and  upon  the  appellant  is  the  burden  of 
proof  to  establish  that  fact.  The  district  couii»  being  courts  of  general  ju- 
riSidiction,  it  is  incumbent  upon  the  appellant,  who  denies  that  this  juriadio- 
tion  extends  to  inquiring  into  the  truth  of  this  recital,  to  establish  that  £wsit. 
Tlie  presumption  is  that  the  jurisdiction  extends  to  all  questions,  until  the  om- 
trary  is  shown.  The  party  who  relies  upon  an  exception  must  establish  its 
existence.  The  appellant  must  give  a  better  reason  for  the  absence  of  this 
jurisdiction  than  that  the  recital  is  conclusive,  for  when  that  reason  is  assi|^ed 
the  question  recurs,  why  is  the  recital  conclusive?  There  is  no  provision  of 
constitution  or  statute  making  it  conclusive.  There  is  nothing  in  the  polscj 
of  our  institutions,  or  in  the  nature  of  the  subject,  making  it  conclusive. 
Then  why  sliould  it  be  considered  conclusive?  Why  should  the  nineteenth 
general  assembly,  by  the  recital  of  a  fact  which,  at  least  for  the  purposes  of 
the  argument  on  this  branch  of  the  case,  must  be  conceded  to  be  untme, 
estop  the  courts  from  declaring  it  false?  As  we  understand  the  argumest 
of  the  appellant's  counsel,  they  claim  that  the  recital  is  conclusive  because  the 
jurisdiction  of  the  court  does  not  extend  to  the  making  of  any  inquiry  into 
it.  But  svhether  the  jurisdiction  of  the  court  extends  to  the  making  of  in* 
qui  17  into  the  recital  is  the  veiy  question  in  dispute.  The  argument,  there- 
fore, as  it  seems  to  us,  begs  the  whole  question,  except  in  so  far  as  it  is  baaed 
upon  the  authorities  above  referred  to,  which,  in  our  opinion,  are  not  perta- 
nent  to  the  question. 

'  Further,  it  is  claimed  that  the  finding  of  the  nineteenth  general  assetnbij 
that  the  eighteenth  general  assembly  had  adopted  the  same  proposition  that 
the  nineteenth  general  assembly  was  about  to  submit  to  the  people,  was  the 
determination  of  a  i)iatter  witliin  its  jurisdiction^  and  that  it  cannot  be  ool- 
laterally  impeached.  It  is  insisted  that  the  same  rules  are  applicable  to  the 
action  of  the  nineteenth  general  assembly  as  to  a  court  acting  within  its  jvuria- 
diction.  We  propose  to  examine  the  grounds  of  this  position.  We  will,  foar 
the  sake  of  the  argument,  concede  that  the  same  rule  applies  to  the  nineteen tli 
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^general  assembly  as  to  a  court  The  nineteentli  general  assembly,  then,  had  no 
jurisdiction  to  submit  Xo  the  people  any  proposition  which  had  not  previously 
been  adopted  by  the  eigliteenth  general  assembly.  The  fact  that  the  proposi- 
tion had  been  adopted  by  the  eigliteenth  general  assembly  was  necesHury  in 
order  that  any  jurisdiction  over  it  could  be  possessed  by  the  nineteenth  gen- 
eral assembly.  The  nineteenth  general  assembly  could  not  acquire  jurisdic- 
tion by  a  false  recital  that  the  fact  existed.  The  existence  of  the  fact  itself 
was  necessary  before  jurisdiction  could  attach.  The  case  of  People  v.  Cassels, 
5  Hill,  168,  is,  upon  this  branch  of  the  ciise,  directly  in  point.  This  case  was 
certiorari  to  the  judge  of  Chenango  county  courts  to  review  his  action  in  dis- 
charging, upon  habeas  corpiut,  the  defendant,  Cansels,  from  a  commitment  by 
a  magistrate  for  contempt.  In  the  branch  of  the  case  pertinent  to  this  in- 
quiry the  court  say;  "  The  prisoner  had  an  undoubted  right  to  show  that  the 
committing  magistrate  acted  without  authority;  and  this  is  so,  notwithstand- 
ing the  commitment  recites  the  existence  of  the  necessary  facts  to  give  juris- 
<diction.  No  court  or  officei;  can  acquire  jurisdiction  by  the  mere  assertion  of 
it,  or  by  falsely  alleging  the  existence  of  facts  on  which  jurisdiction  depends." 
See,  also,  6h-iffith  v.  Frazier,  8  Cranch,  9. 

But  there  is  another  view  of  this  Qase  which  is,  to  our  minds,  conclusive. 
The  constitution  required  the  eighteenth  general  assembly  to  keep  a  journal 
of  its  proceedings,  and  to  enter  thereon  the  proposed  amendment.  An  entry 
was  made  upon  the  journal  of  the  senate  of  the  eighteenth  general  assembly, 
which  shows  that  the  proposed  amendment,  when  it  passed  the  senate  of  the 
.eighteenth  general  assembly,  contained  the  words  **or  to  be  used."  The 
nineteenth  general  assembly  recited  that  the  eighteenth  general  assembly  pro- 
posed and  agreed  to,  and  duly  entered  upon  its  journals,  a  proposition  which 
did  not  contain  the  words  **  or  to  be  used."  In  other  words,  the  nineteenth 
f^eral  assembly  recited,  as  a  fact  essential  to  its  jurisdiction,  a  matter  which 
Ae  journal  of  the  eighteenth  general  assembly,  which  is  the  constitutional 
«nd  statutory  record  of  its  proceedings,  shows  to  be  untrue.  It  is  a  familiar 
<ioetrine  that,  where  the  record  of  a  court  shows  affirmatively  the  non-exist- 
ence of  the  facts  upon  which  a  court  bases  its  jurisdiction,  the  recital  that 
the  facts  exist  is  a  nullity,  no  jurisdiction  attaches,  the  proceedings  are  void. 
and  may  be  collaterally  impeached.  The  authority  upon  this  point  is  abun- 
•dant. 

In  Kitsmiller  v.  Kitchen,  24  Iowa,  163,  a  decree  was  collaterally  drawn  in 
question  which  was  rendered  u])on  a  notice  which  failed  to  inform  the  de- 
fendant as  to  the  place  where  and  time  when  he  must  appear  and  defend  the 
action.  The  court  say:  ''We  are  clear  that  the  service  of  such  a  notice  did 
not  confer  jurisdiction  upon  the  court  over  the  person  of  the  party  served. 
The  judgment  was  therefore  void,  and  could  not  be  relied  upon  as  res  adovdU 
isata^  since  it  did  not  affect  the  rights  of  the  parties." 

In  Cait  V.  Baven^  30  Conn,  197,  the  following  language  is  employed:  "  We 
do  not  understand  that,  upon  the  authorities  at  home  or  abroad,  there  is  any 
contrariety  of  opinion  that  a  domestic  judgment  rendered  by  a  court  of  general 
jarisdiction,  where  no  want  of  jurisdiction  is  apparent  on  the  record,  cannot 
be  collaterally  attacked.  If  it  be  a  foreign  judgment,  or  the  judgment  of  a 
court  of  limited  jurisdiction,  or  the  want  of  jurisdiction  is  apparent  on  the 
record,  it  can  be  collaterally  attacked,  for  then  the  jurisdiction  is  not  pre- 
samed,  or  the  presumption  is  repelled  by  the  record  itself,  and  the  judgment 
is  an  absolute  nullity,  if  the  want  of  jurisdiction  in  fact  exists."  To  the  same 
effect,  see,  also,  Hahn  y,  Kelly,  34  Cal.  391 ;  Penobscot  Railroad  Co,  v.  Weeks, 
52  Me.  456;  Pai-ish  v.  Parish,  32  Ga.  653;  Mercier  v.  Chace,  9  Allen.  242. 
^he  journal  of  the  eighteenth  general  assembly  constitutes  the  record  of  that 
body,  and  it  shows  that  the  fact,  the  existence  of  which  was  essential  to  the  ju- 
risdiction of  the  nineteenth  general  assembly  to  submit  the  proposition  upon 
which  the  people  voted,  did  not  exist.    It  follows,  from  the  ductrine  of  the  fore- 
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going  autborities,  that  the  finding  by  the  nineteenth  general  assembly  timt  sue- 
facts  did  exist,  is  a  nullity,  and  that  it  may  be  impeached  collaterally.  Tliern 
is  a  further  reason  why  the  finding  of  tlie  nineteenth  general  assembly  sliouM 
not  have  the  force  for  which  the  appellant  contends.  The  constitution  luak^ 
three  steps  necessary  for  the  adoption  of  an  amendment,  viz. :  Tlie  proposal 
of  an  amendment  in  one  general  assembly,  and  its  entry  upon  the  journals ;. 
the  agreement  thereto  by  the  next  general  assembly ;  and  its  submissscMi  ta 
the  people,  and  the  approval  and  ratification  thereof  by  the  people,  riiese 
steps  are  distinct,  independent,  and  essential.  No  one  of  them  can  be  di.s- 
pensed  with.  It  is  necessary  that  the  proposition  shall  be  concurred  in  by 
two  successive  general  assemblies.  If,  however,  one  general  assembly  c^iu 
cut  off  all  inquiry  into  the  action  of  its  predecessor  by  a  mere  recital  of  what 
it  has  done,  it  follows  that  an  amendment  may  be  incorporated  into  the  con- 
stitution which  has  never  received  the  sanction  of  more  than  one  general  as- 
sembly. Such  a  construction  might  lead  to  a  clear  violation  of  the  constitu- 
tion. We  cannot  give  it  our  sanction.  In  our  opinion  the  action  of  the  nine- 
teenth general  assembly  is  not  conclusive  as  to  what  the  eighteenth  general 
assembly  proposed. 

S,  The  resolution  adopted  by  the  senate  of  the  eighteenth  general  assembly, 
as  shown  by  its  journal,  reads  as  follows:  "No  person  shall  manufacture  for 
sale,  or  sell  or  keep  for  sale  as  a  beverage,  or  to  be  used^  any  intoxicating  liquor 
whatever,  including  ale,  wine,  and  beer."  The  resolution  as  enrolled  in  the 
eighteenth  general  assembly,  adopted  by  the  nineteenth  general  assembly,  and 
ratified  by  the  people,  reads  as  follows:  **  No  person  shall  manufacture  for 
sale,  or  sell  or  keep  for  sale  as  a  beverage,  any  intoxicating  liquor  whatever,  in- 
cluding ale,  wine,  and  beer."  The  difference  between  these  two  resolutions  is 
that  the  four  words  "  or  to  be  used"  are  in  the  resolution  as  entered  upon  the 
journal,  but  are  not  in  the  resolution  as  enrolled.  It  has  always  been  conceded 
in  the  arguments  in  this  case  tliat  tlie  difference  between  the  two  resolutions  in 
a  substantial  and  material  one.  It  is  claimed,  however,  that  the  entry  upon 
the  journal  is  a  mistake,  and  that  the  enrolled  resolution  expresses  the  le^is> 
lative  intent.  If  we  should  concede  that  the  difference  between  the  journal 
entry  and  the  enrolled  resolution  resulted  from  mistake,  we  would  still  have 
to  inquire  which  expresses  the  legislative  will.  The  appellant  says  the  enrolled 
resolution,  clearly.  At  the  same  time  appellant's  attorneys  have  not  at  all 
times  been  consistent  with  themselves  as  to  the  manner  in  which  the  four 
Avords  **  or  to  be  used"  were  made  to  disappear  from  the  resolution.  Upon 
the  original  oral  argument  it  was  stated  that  itfter  the  amendment  striking 
out  the  words  "  for  such  purpose"  had  been  adopted,  the  senate,  by  commoa 
consent,  and  without  any  motion,  agreed  to  drop  out  the  words  '' or  to  be 
used,"  and  that  the  clerk  failed  to  make  any  record  of  that  action.  Subse- 
quently it  has  been  stated  that  the  amendment  proposed  in  the  senate  was  to 
strike  out  the  words  *'  or  to  be  used  for  such  purpose,"  and  that  the  clerks  by 
mistake  recorded  only  the  latter  portion  of  it,  **for  such  purpose." 

These  conflicting  statements,  however  honestly  made,  show  the  danger  and 
the  impracticablility  of  going  outside  of  the  record,  and  accepting  parol  proof 
of  what  was  done  in  the  senate  of  the  eighteenth  general  assembly.  It  has 
further  been  insisted  that  the  journal  contains  internal  evidence  of  a  mistake ; 
that  it  cannot  be  conceived  that  any  senator  would  move  to  strike  out  the 
words  "  for  such  purpose,"  and  leave  the  words  **  or  to  be  used."  We  propoaa 
•  to  give  some  consideration  to  this  position.  It  is  a  matter  pertaining  to  the 
public  history  of  the  amendment  that  those  favoring  It  were  divided  into  twe 
classes, — those  who  wished  to  prohibit  the  manufacture  and  sale  of  intoxicat- 
ing liquors  for  all  purposes,  and  those  who  simply  wished  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors  to  be  used  as  a  beverage.  It  will 
be  remembered  that  it  was  claimed  that  the  resolution,  as  enrolled  and  as  sub- 
mitted by  the  nineteenth  general  assembly,  was  ambiguous,  and  that  it  was 
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uncertain  whether  it  would  be  construed  to  prohibit  absolutely  the  manufact- 
ure of  intoxicating  liquors  for  all  purposes,  or  simply  to  prohibit  the  manu- 
facture of  intoxicating  liquora  for  sale  as  a  beverage.  It  will  not  be  forgot- 
ten that  an  effort  was  made  to  procure  from  the  nineteenth  general  assembly 
an  interprjBtation  of  the  resolution,  and  that  a  resolution  expressing  the  un- 
derstanding of  the  nineteenth  general  assembly  did  actually  pass  the  senate  of 
that  assembly.  It  is  further  a  matter  of  public  history  that  the  press  of  the 
state  and  the  public  speakers  who  advocated  the  amendment  differed  as  to  its 
meaning,  and  that  an  effort  was  made  in  the  State  Bar  Association,  before  the 
election,  to  have  that  association  place  a  construction  upon  it.  In  fact,  the 
advocates  of  the  amendment  were  very  greatly  embarrassed  in  their  presenta- 
tion of  it,  because  it  was  couched  in  language  susceptible  of  two  essentially- 
different  meanings,  and  requiring  judicial  construction  before  its  meaning 
could  be  settled.  Now,  if  tlie  senator  who  moved  the  last  amendment  to  the 
resolution  belonged  to  that  class  which  thought  the  prohibition  should  be  ab- 
solute, it  is  evident  that  he  could  not  have  adopted  a  course  more  likely  to 
have  accomplished  his  purposes  than  to  move  to  strike  out  the  words  "  for 
such  purpose ;"  for,  whatever  may  be  tlie  ambiguity  in  the  resolution  as  ratified 
by  the  people,  there  is  no  ambiguity  in  it  as  it  appeared  after  the  words  "  for 
such  purpose"  were  stricken  ouc,  and  with  the  words  **or  to  be  used"  re- 
nraining.  In  that  form  no  one  questions  that  it  requires  the  absolute  pro- 
liibition  of  manufacture  for  any  purpose,  even  including  mechanical  and 
medicinal  purposes.  There  would  have  been  no  necessity  for  judicial  con- 
struction to  ascertain  its  meaning.  There  is  no  warrant  anywhere  in  the  rec- 
ortl  for  saying  that  the  resolution,  as  shown  upon  the  journal,  does  not  express 
the  intent  of  the  senate. 

It  is  claimed,  however,  that  the  enrolled  resolution  contains  the  conclusive 
evidence  of  the  action  of  the  senate  of  the  eighteenth  general  assembly,  and 
that  it  overrides  and  is  paramount  to  the  journal  entry.  But  little  which  is 
new  has  been  advanced  upon  this  branch  of  the  case,  and  we  deem  it  neces- 
sary to  say  but  little  in  addition  to  what  is  contained  in  the  former  opinion* 

Section  l,art.  10,  of  the  constitution  provides:  '*Any  amendment  or  amend- 
ments to  this  constitution  may  be  proposed  in  either  house  of  the  general  as- 
sembly, and  if  the  same  shall  be  agreed  to  by  a  majority  of  the  members 
elected  to  each  of  the  two  houses,  such  proposed  amendment  shall  be  entered 
on  their  journals,  with  the  yeas  and  nays  taken  thereon,  and  referred  to  the 
legislature  to  be  chosen  at  the  next  general  election."  Section  3717  of  the 
Totle  provides:  ''The  proceedings  of  the  legislature  of  this  or  any  other  state 
nf  the  Union,  or  the  United  States,  or  of  any  foreign  government,  are  proved 
by  the  journals  of  those  bodies  respectively,  or  of  either  branch  thereof." 
Xot withstanding  this  constitutional  provision  requiring  the  entry  of  the  pro- 
j>osed  amendment  upon  the  journals,  and  the  statutary  provision  that  the  pro- 
ceeflings  of  the  legislature  are  proved  by  the  journals,  the  appellant  insists 
that  the  enrolled  resolution  is  better  evidence  of  the  action  of  the  legislature 
than  the  evidence  required  and  provided  by  both  the  constitution  and  the  stat- 
ute. ^There  is  no  provision,  either  in  the  constitution  or  the  statute,  requiring 
the  enrollment  of  a  bill  or  of  a  resolution.  Section  9,  art.  3.  of  the  constitu- 
tion authorizes  each  house  to  determine  its  rules  of  proceedings.  Pursuant  to 
this  authority  the  eighteenth  general  assembly  adopted  the  following  joint 
rules:  '•  (4)  When  a  bill  shall  have  passed  both  houses  it  shall  be  duly  enrolled 
by  the  enrolling  clerk  of  the  house  in  which  it  originated,  and  the  fact  of  its 
origin  shall  be  certified  by  the  indorsement  of  the  clerk  or  secretary  thereof. 
(8)  All  orders,  resolutions,  memorials,  or  other  votes  which  are  to  be  presented 
To  the  governor  for  his  approval,  shall  be  enrolled,  examined,  signed,  and  pre- 
sented in  the  same  manner  as  bills." 

It  will  be  observed  that  these  rules  require  the  enrollment  of  hills  and  of 
T.15— 40  (BO.  x>  ' 
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such  raolution'i  as  are  to  be  presented  to  the  governor  for  his  approval.  It 
is  conceded  that  the  governor  cannot  veto  a  resohition  "proposing  an  amend- 
ment to  the  constitution,  and  it  must  also  be  conceded  that  because  be  cannm 
veto  it,  it  is  not  necessary  th:it  it  sIjouUI  be  presented  to  him  for  approval.  It 
follows,  we  think,  tliat  there  is  not  even  a  rule  of  the  general  asseniblv  requir- 
ing the  enrollment  of  a  resolution  proposing  a  constitutional  Hinendment. 
We  have,  then,  this  question:  Shall  the  journal  entry,  which  the  constitution 
requires,  and  by  which  the  statute  declares  the  legislative  proceedings  shall 
be  proved,  be  overridden  by  the  enrolled  resolution  which  is  not  required  by 
the  constitution,  statute,  or  rule  of  the  general  assembly?  Upon  this  quei*- 
tion  it  seems  to  us  there  is  not  room  for  two  opinions.  Appellant  contends, 
however,  that  joint-rule  8  refers  not  to  such  resolutions  as  the  law  requires 
to  be  presented  to  the  governor  for  his  approval,  but  to  such  resolutions  as  it 
has  been  the  custom  of  the  legislature  to  present  for  appi'oval,  and  that  the 
uniform  custom  of  the  legislature  has  been  to  present  for  approval,  resolutions 
proposing  amendments  to  the  constitution.  If  this  should  be  conceiled  to  I* 
the  custom  of  the  legislature  and  the  meaning  of  the  rule,  it  would  still,  we 
think,  be  apparent  that  the  legislature  could  not,  by  mere  custom,  override 
the  provisions  of  the  constitution  and  of  the  statute,  and  substitute  different 
evidence  of  a  fact  from  that  which  the  constitution  and  the  statute  require. 
The  authority  conferred  upon  the  legislature  to  determine  its  rules  of  pro- 
ceedings, authorizes  it  to  adopt  rules  of  proceeding  only  in  subordination  to 
and  in  harmony  with  other  provisions  of  the  constitution.  If  the  journal 
entry  had  contained  the  resolution  in  the  form  •that  it  was  adopted  by  the 
nineteenth  general  assembly  aiid  ratified  by  the  people,  and  the  em-olled  res- 
olution had  contained  the  words  "or  to  be  used,"  would  any  one  have  had  the 
audacity  to  claim  that  the  enrolled  resolution  must  override  the  journal  entry 
and  that  the  amendment  must  fail?  But  if  the  journal  entry  would  consti- 
tute the  better  evidence  in  the  case  supposed,  it  must  constitute  the  Itetter 
evidence  in  the  case  at  bar.  The  rules  of  law  are  not  ehistic.  They  cannot 
be  bent  or  stretched  to  meet  the  exigencies  of  a  particular  case. 

The  authorities  cited  by  appellant  as  to  the  conclusiveness  of  an  enrolled  act 
with  regard  to  its  contents,  all  apply  to  the  caseof  a  bill,  which  is  not  re- 
quired to  be  entered  on  the  journal.  No  authority  has  at  any  time  been  citeil 
during  the  progress  of  this  case  which  holds  that,  as  to  a  paper  required  to  1^ 
entered  upon  the  journal,  the  enrollment  can  override  the  journal  entry.  As 
to  a  bill,  we  concede  the  correctness  of  the  authorities  cited.  Under  the  cu?y- 
tom  of  legislation  the  enrolled  bill  is  presented  to  the  speaker  of  the  house 
and  the  president  of  the  senate  for  their  signatures,  and  is  approved  by  the 
governor.  It  is  in  all  respects  treated  as  the  original  act.  Xo  entry  of  it  is 
required  to  be  made  upon  the  journal,  and  hence  the  journal  could  not  contain 
any  evidence  of  its  contents.  But  with  regard  to  a  proposition  for  an  amend- 
ment to  the  constitution,  whether  it  be  in  the  form  of  a  resolution  or  of  a 
bill,  the  provisions  of  the  constitution  are  different.  That  is  required  to  be 
entered  upon  the  journal,  and,  if  this  requirement  is  observed,  the  journal  does 
contain  evidence  of  its  contents.  It  is  evident  that  the  authorities  whi^^i 
apply  to  the  case  of  an  ordinary  bill  have  no  application  whatever  to  the  res- 
olution in  question. 

4.  Tlie  constitution,  art.  10,  §  1,  provides  that  if  the  proposed  amendment 
shall  be  agreed  to  by  a  majority  of  the  members  elected  to  each  of  the  two 
houses,  "sucli  proposed  amendment  shall  be  entered  on  their  journals,  with  the 
yeas  and  nays  taken  thereon."  It  is  claimed  that  this  provision  does  not  re- 
quire that  the  proposed  amendment  shall  be  made  to  appear  at  length  upon 
the  journals,  but  that  it  is  a  compliance  with  this  requirement  of  the  constitu- 
tion if  the  proposed  amendment  is  entered  by  title  or  other  descriptive  words. 
In  addition  to  what  we  have  advanced  in  the  former  opinion,  we  submit  that 
this  construction  utterly  nullifies  and  ignores  the  constitutional  requirement 
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The  coiistilution  does  not  require  that  the  second  general  assembly,  which 
agrees  to  the  proposition  and  submits  it  to  the  people,  shall  enter  it  upon  its 
journals.  But  of  necessity  it  must  be  entered  upon  its  journals  by  title  or  de- 
scriptive words,  for  in  no  other  manfler  could  any  record  be  kept  of  the  action 
of  the  second  general  assembly.  It  follows,  that,  under  the  construction  con- 
tended for  by  the  appellants,  the  second  general  assembly,  which  is  not  re- 
«|uireil  to  make  any  entry  upon  its  journals,  must  make  precisely  the  same 
entry  as  the  first  general  assembly,  which  is  required  to  make  an  entry  upon 
its  journals.  It  is  evident  that  this  construction  utterly  ignores  the  provision 
requiring  an  entry  upon  the  journal,  and,  in  effect,  eliminates  it  from  the 
ronstitufion.  We  are  not  authorized  to  deal  thus  with  constitutioual  re- 
quirements. 

Article  3,  §  16,  of  the  constitution  provides  that  if  the  governor  does  not  ap- 
prove a  bill,  "  lie  shall  return  it  with  his  objections  to  the  house  in  which 
it  originated,  which  shall  enter  the  same  upon  their  journal,  and  proceed  to 
reconsider  it."  Under  this  provision  the  uniform  custom  of  the  legislature 
has  been  to  spread  the  governor's  veto  upon  the  journal  at  length.  It  has 
never  been  claimed  that  this  provision  could  be  complied  with  by  simply  en- 
tering the  title  of  the  veto.  The  only  other  provision  in  the  constitution  with 
regsird  to  entries  of  papers  upon  the  journals  is  found  in  article  3,  g  10, 
which  authorizes  any  member  of  the  general  assembly  "to  dissent  from  or 
protest  against  any  act  or  resolution  which  he  may  think  injurious  to  the  pub- 
lic or  an  individual,  and  have  the  reasons  for  his  dissent  entered  on  the  jour- 
jials."  AVho  would  contend  that  this  provision  does  not  authorize  a  member 
to  have  the  reasons  for  his  dissent  spread  at  length  upon  the  journal,  and  that 
he  could  be  put  off  by  having  his  protest  entered  by  title  or  descriptive  words? 
To  our  minds  this  claim  of  the  appellant  is  utterly  untenable. 

5.  The  appellant  insists  that  the  enrolled  joint  resolution  of  the  nineteenth 
^^cneral  assembly,  in  the  custody  of  the  secretary  of  state,  is  conclusive  of  the 
action  of  the  eighteenth  general  assembly.  Upon  this  branch  of  the  case  the 
appellont  cites  and  relies  upon  section  61  of  the  Code,  which  is  as  follows: 
"  The  secretary  of  state  shall  keep  his  office  at  the  seat  of  government  and  per- 
form fill  duties  which  may  be  required  of  him  by  law.  He  shall  have  charge 
<»f  and  keep  all  the  acts  and  resolutions  of  the  territorial  legislature  and  tlie 
j<eneral  assembly  of  the  state,  the  enrolled  copy  of  the  constitution  of  the 
Mate,  and  all  bonds,  books,  records,  maps,  registers,  and  papers  which  now  are 
or  may  hereafter  be  deposited  to  be  kept  in  his  office."  As  the  nineteenth 
i^eneral  assembly  was  not  required  to  enter  upon  its  journals  the  proposition 
l»y  it  agreed  to  and  submitted  to  the  people,  it  might  preserve  the  evidence  of 
it's  action  by  an  enrollment  of  the  resolution  by  it  agreed  to.  This  enrolled 
resolution  may,  under  this  section,  be  kept  in  the  office  of  the  secretary  of 
>tate  as  the  action  of  the  nineteenth  general  assembly,  and  after  the  adoption 
thereof  by  the  people  it  may  be  kept  as  the  evidence  of  the  amendment  agreed 
to.  But  the  eighteentli  general  assembly  was  required  to  preserve  evidence 
of  a  different  kind  of  its  action.  There  is  no  trouble  as  to  what  the  nine- 
teenth general  assembly  agreed  to  and  submitted.  All  the  difficulty  is  in  re- 
j^ard  to  what  the  eighteenth  general  assembly  proposed.  The  enrolled  resolu- 
tion of  the  nineteenth  general  assembly  may  be  the  very  best  evidence  of  the 
action  of  that  body;  but,  for  the  reasons  already  assigned  in  this  opinion,  it 
cannot  be  regarded  as  any  evidence  of  the  action  of  the  eighteenth  gt^niual 
assembly. 

G.  It  is  said  that  there  is  a  presumption  in  favor  of  the  regularity  of  all 
official  action,  and  that,  therefore,  it  must  be  presumed  that  the  words  "or  to 
he  used"  were  stricken  from  the  proposition  for  the  amendment  by  the  action, 
in  some  manner,  of  the  senate  of  the  eighteenth  general  assembly.  This 
argument  assumes  that  it  was  irregular  for  the  eighteenth  general  assembly 
to  agree  to  the  proposed  amendment  with  the  words  "or  to  be  used"  in  it. 
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This  assumption  is  purely  voluntary.  It  was  just  as  reguLir  for  the  eighteeuih 
general  assembly  to  agree  to  the  proposed  amendment  with  or  without  the 
words  *•  or  to  be  used."  No  inference,  therefore,  can  be  drawn  as  to  what  the 
eighteenth  general  assembly  did,  from  the  fact  that  it  is  presumeil  to  have 
acted  regularly.  It  is  said  that  the  words  "  or  to  be  used "  may  havp  been 
stricken  out  by  general  consent^  and  that,  therefore,  we  must  presume  they 
wero  so  stricken  out.  Even  if  we  sliould  concede  that  they  migfU  have  been 
stricken  out  by  general  consent,  we  would  not  be  authorized  to  presume  ihat 
they  were  so  stricken  out.  It  is  said  that  where  action  is  had  by  general  con- 
sent, the  journal  does  not  show,  and  need  not  show,  the  action.  This  is 
true  in  some  cases  and  untrue  in  others.  If  a  bill  is  under  consideratiun 
wliich  is  not  required  to  be  entered  on  the  journal,  and  an  amendment  iji 
made  by  general  consent, the  amendment  maybe  entered  on  the  bill  and  nee*l 
not  appear  on  the  journal.  But  if  a  matter  is  under  consideration  which  h:i:i 
been  entered  upon  the  journal,  then  all  changes,  whether  by  general  conseut 
or  otherwise,  must  appear  upon  the  journal,  otherwise  the  journal  would  not 
contain  a  correct  record  of  the  proceedings,  and  there  would  be  no  way  in 
which  the  action  could  be  proved,  for  the  journal  could  not  be  contradicted  by 
parol.  It  follows  that  we  cannot  legally  presume  that  the  words  "or  to  be 
used  "  were  stricken  out  by  general  consent. 

7.  In  the  oral  argument  upon  rehearing  it  was  stated  by  counsel  that  the 
original  resolution  which  passed  the  senate  and  house  of  the  eighteenth  gen- 
eral assembly  was  in  the  possession  of  the  secretary  of  state,  showing  that 
the  amendment  proposed  by  the  eighteenth  general  assembly  passed  both 
houses  in  the  exact  form  and  words  agreed  to  by  the  nineteenth  general  as- 
sembly. Counsel  produced  what  purported  to  be  a  copy  of  this  paper,  and 
asserted  that  there  is  no  doubt  about  the  authentic  character  of  the  document 
and  that  it  is  the  original  record,  and  is  better  evidence  of  what  the  general 
assembly  did  relative  to  said  amendment,  than  the  transcribed  journal  in 
the  custody  of  the  secretary  of  state.  It  was  insisted  that  we  must  take 
judicial  notice  of  this  paper.  This  was  the  first  time  in  the  history  of  this 
c^ise  that  any  reference  was  made  to  the  existence  of  such  record.  Upon  in- 
quiry of  the  attorney  general  he  stated  in  open  court  that  the  paper  referred 
to  was  handed  to  him  on  the  street,  about  three  weeks  prior  to  the  argument 
on  rehearing,  by  a  person  whose  name  he  was  not  authorized  to  disclose.  The 
attorney  general  further  stated  that  he  had  procured  and  caused  to  be  attached 
to  said  paper  the  affidavits  of  J.  S.  Farron,  enrolling  clerk  of  the  eighteenth 
general  assembly,  and  of  W.  V.  Lucas,  clerk  of  the  house,  and  A.  T.  McCargJir. 
secretary  of  the  senate  of  the  eighteenth  general  assembly.  Upon  the  argu- 
ment it  was  expressly  conceded  by  counsel  that  the  affidavits  could  not  be 
considered  for  any  purpose,  and  counsel  expressly  and  repeatedly  disclaimeil 
all  intention  of  making  use  of  them  for  any  purpose  whatever.  AVe  went  to 
the  office  of  the  secretary  of  state  for  the  purpose  of  obtaining  in  formation 
respecting  the  paper,  as  requested  by  appellant's  counsel.  The  secretary  in- 
formed us  that  the  paper  was  presented  to  him  by  the  attorney  general  about 
tvvOvWeeks  before  the  argument  on  rehearing,  with  request  that  he  tile  it  as  a 
paper  belonging  to  hisoflice;  that  he  refused  to  do  this,  but  consents  to  re- 
tain custody  pf  it  as  an  individual ;  that  the  paper  had  never  before  been  in 
his  custody,  did  not  belong  to  the  archives  of  his  office,  and  that  he  would  not 
certify  to  it  as  a  paper  in  his  official  custody. 

The  constitution  (article  3,  §  9)  provides  that  each  house  shall  keep  a 
journal  of  its  proceedings,  and  publish  the  same.  The  statute  (Code.  §  3717) 
provides  that  the  proceedings  of  the  legislature  "are  proved  by  the  journals 
of  those  bodies  respectively,  or  of  eitlier  branch  thereof,  and  either  by  copies 
officially  certified  by  the  clerk  of  the  house  in  which  proceeding  was  had,  or  by 
a  copy  purporting  to  have  been  printed  by  their  order."  Section  4,  c.  159,  of  the 
Acts  of  the  Sixteenth  General  Assembly,  provides  that  "  the  secretary  of  the 
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senate  and  clerk  of  the  house  of  representatives  shall  transcribe  the  journals 
of  their  respective  houses  in  books  furnished  for  that  purpose  by  the  secretary 
of  state,  and,  after  having  certified  to  the  correctness  of  the  same,  shall  de- 
liver them  to  the  secretary  of  state  for  preservation  in  his  office."  Section  5 
of  this  same  chapter  provides  for  the  printing  and  indexing  of  the  journals. 
These  are  the  provisions  of  law  by  which  the  journals  are  preserved  and 
authenticated.  It  is  not  claimed  by  counsel  that  there  is  any  ctifference  be- 
tween the  journal  as  contained  in  the  books,  certified  by  the  secretary  and 
clerk  of  the  respective  houses,  and  delivered  to  the  secretary  of  state,  and  the 
journal  as  published  under  the  provisions  heretofore  referred  to.  In  fact  no 
such  difference  exists.  The  practice  has  been  to  print  the  journals,  not  from 
a  transcribed  copy,  but  from  the  original  journals  kept  in  the  respective 
houses.  When,  therefore,  the  printed  copies  and  the  transcribed  journals 
agree,  as  they  do  in  this  case,  an  almost  conclusive  presumption  is  afforded 
that  both  are  correct.  The  printed  journals,  or  the  certified  books  in  the 
custody  of  the  secretary  of  state,  made  and  authenticated  as  provided  by  law, 
are  the  ultimate  and  conclusive  proof  of  the  proceedings  of  the  general  assem- 
bly. It  would  be  a  startling  doctiine  indeed  if  it  should  be  held  that  the 
journals  of  the  general  assembly  could  be  contradicted  by  a  paper  produced 
upon  the  street  three  years  after  the  action  was  had,  hy  a  persoji  who  will  not 
fterinit  his  name  to  he  disclosed,  and  whom  the  court  is  not  permitted  to  know. 
We  might  well  tremble  for  the  permanency  of  our  constitution  if  such  a  pro- 
ceeding could  be  sanctioned.  It  is  a  matter  of  the  greatest  regret  that  a 
paper  should  have  been  brought  into  this  case  so  clearly  not  legally  entitled 
to  consideration,  and  which  could  have  no  other  effect  than  to  further  infiarae 
and  excite  an  already  excited  and  infiamed  public  mind. 

8.  We  have  now  determined  all  of  the  points  involved  in  the  petition  for  re- 
hearing, and  answered  its  positions  as  fully  as  we  deem  essential.  If  all  of 
the  obstacles  in  the  way  of  sustaining  the  amendment,  which  have  already 
been  considered,  could  be  overcome,  tliere  are  still  others  in  the  way  which 
would  most  likely  prove  insurmountable.  We  have  already  seen  that  the  con- 
ittitution  requires  that  a  proposed  amendment  to  the  constitution  shall,  when 
agreed  to,  be  entered  upon  the  journal  of  each  house,  with  the  yeas  and  nays. 
The  eighteenth  general  assembly  disregarded  tins  constitutional  requirement. 
The  resolution  is  not  entered  upon  tlie  journal  of  the  senate  in  the  form  that  it 
was  adopted  by  the  nineteenth  general  assembly,  and  the  senate  substitute  is 
not  entered  upon  the  journal  of  the  house  at  all.  Indeed,  it  is  impossible  to 
^letennine  from  the  house  journal  that  the  senate  substitute  ever  passed  the 
house.  It  seems  fairly  inferable  from  the  house  journal  (pages  502,  503,) 
that  the  house  readopteil  the  original  Harvey  resolution,  denominating  it  the 
senate  amendment. 

The  constitution,  then,  having  required  this  entiy  upon  the  journal,  is  the 
^neral  assembly  at  liberty  to  disregard  its  provisions?  Is  this  constitutional 
provision  mandatoiy  or  simply  directory?  A  mandatory  provision  is  one 
which  must  be  observed.  A  directory  provision  is  one  which  leaves  it  "op- 
tional with  the  department  or  officer  to  which  it  is  addressed  to  obey  it  or  not 
as  he  shall  see  fit."  Courts  sometimes  exercise  the  power  of  declaring  statu- 
tory provisions  directory.  Even  in  the  case  of  a  statute  the  exercise  of  tliis 
power  is  a  delicate  one,  and  must  be  indulged  very  sparingly.  But  in  the 
ease  of  a  constitutional  provision  the  exercise  of  this  power  is  of  much  more 
doubtful  propriety. 

Judge  CooLEY,  in  his  excellent  work  upon  Constitutional  Limitations,  p.  78, 
as  a  result  of  his  examination  of  the  authorities  upon  the  subject,  holds  the 
following  language,  which  commends  itself  to  us  for  its  evident  soundness: 
'»  But  the  courts  tread  upon  very  dangerous  ground  when  they  venture  to  ap- 
ply the  rules  whicli  distinguish  directory  and  mandatory  statutes  to  the  pro- 
visions of  a  constitution.    Constitutions  do  not  usually  undertake  to  prescribe 
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mere  rules  of  proceeding,  except  when  such  rules  are  looked  upon  as  essential 
to  the  thing  to  be  done;  and  they  must  then  be  regarded  in  the  light  of  limit- 
ations upon  the  power  to  be  exercised.  It  is  the  province  of  an  instrument 
of  this  solemn  and  permanent  character  to  establish  those  fundamental  max- 
ims and  fix  those  unvarying  rules  by  which  all  departments  of  the  govern- 
ment must  at  all  times  shape  their  conduct,  and  if  it  descends  to  prescribing 
mere  rules  of  order  in  unessential  matters,  it  is  lowering  the  proper  dignity 
of  such  an  instrument  and  usurping  the  proper  province  of  onlinary  l^s- 
lation.  We  are  not,  therefore,  to  expect  to  find  in  a  constitution  provisions 
which  the  people,  in  adopting  it,  have  not  regarded  as  of  high  importance,  and 
worthy  to  be  embraced  in  an  instrument  which,  for  a  time  at  least,  is  to  con- 
trol alike  the  government  and  the  governed,  and  to  form  a  standard  by  which 
is  to  be  measured  the  power  which  can  be  exercised  as  well  by  tbe  delegate 
as  by  the  sovereign  people  themselves.  If  directions  are  given  respecting  the 
times  or  modes  of  proceeding  in  which  a  power  should  be  exercised,  there  is 
at  least  a  strong  presumption  that  the  people  designed  it  should  be  exercised 
in  that  time  and  mode  oAly;  and  we  impute  to  the  people  a  want  of  due  ap- 
preciation of  the  purpose  and  proper  province  of  such  an  instruutent,  when 
we  infer  that  such  directions  are  given  to  any  otlier  end.  Especially  when, 
jis  has  been  already  said,  it  is  but  fair  to  presume  that  the  people  in  their  con- 
stitution have  expressed  themselves  in  careful  and  measured  terms,  corre- 
sponding with  the  immense  importance  of  the  powers  delegated,  and  with  a 
view  to  leave  as  little  as  possible  to  implication."  We  adopt  the  foregoing 
quotation  as  giving  expression  to  our  own  views.  Placing  the  most  liberal 
construction  upon  the  provision  of  the  constitution  under  consideration  of 
which  it  is  susceptible,  we  think  it  requires  at  lejist  that  the  entries  upon  the 
journals  shall  show  the  tertns  of  the  amendment  submitted.  This  is  not 
shown  upon  the  journal  either  of  the  senate  or  the  house  of  the  eighteenth 
general  assembly. 

We  have  approached  and  discusseii  this  grave  question  with  a  full  appre- 
ciation of  the  responsibilities  which  it  involves,  and  we  have  given  to  its  con- 
sideration the  earnest  attention  whicli  its  importance  demands.  We  have 
sought  to  maintain  the  supremacy  of  the  constitution  at  whatever  hazard.  It 
is  for  the  protection  of  minorities  that  constitutions  are  framed.  Sometimes 
constitutions  must  be  interposed  for  the  protection  of  majorities  even  against 
themselves.  Constitutions  are  adopted  in  times  of  public  repose,  when  sober 
reason  holds  her  citadel,  and  are  designed  to  check  the  surging  passions  in 
times  of  popular  excitement.  But  if  courts  could  be  coerced  by  popular  ma- 
jorities into  a  disregard  of  their  provisions,  constitutions  would"  become  mere 
'•  ropes  of  sand,"  and  there  would  be  an  end  of  social  security  tfnd  of  constitu- 
tional freedom.  The  cause  of  temperance  can  sustain  no  injury  from  the  loss 
of  this  amendment  which  would  be  at  all  comparable  to  the  injury  to  repul>- 
lican  institutions  which  a  violation  of  the  constitution  would  indict.  That 
large  and  respectable  class  of  moral  reformei*s  which  so  justly  demands  tho 
observance  and  enforcement  of  law,  cannot  afford  to  take  its  first  reformaton 
step  by  a  violation  of  the  constitution.  How  can  it  consistently  demand  oi 
others  obedience  to  a  constitution  which  it  violates  itself?  The  people  can  in 
a  short  time  re-enact  the  amendment.  In  the  matter  of  a  great  moral  reform 
the  loss  of  a  few  years  is  nothing.  The  constitution  is  the  palladium  of  re- 
publican freedom.  The  young  men  coming  forward  upon  the  stage  of  poliii- 
ral  action  must  be  educated  to  venerate  it;  those  already  upon  the  stage  must 
be  taught  to  obey  it.  AMiatever  interest  may  be  advanced  or  may  suffer,  whiv 
ever  or  whatever  may  be  "  voted  up  or  voted  down,"  no  sacrilegious  haml 
must  be  laid  upon  the  constitution. 

Abidingly  and  firmly  convinced  of  the  correctness  of  our  former  conehisi«>ii. 
recognizing  no  superior  higher  than  the  constitution.  acknowle<iging  no  fealtv 
greiiter  than  loyalty  to  its  principles,  and  fearing  no  consequences  except  iho<«- 
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which  would  flow  from  a  dereliction  in  duty,  we  adhere  to  and  reaffirm  the 
doctrines  already  announced.    The  petition  for  rehearing  is  overruled. 

ScEVBRS,  J.,  although  unable  to  be  present  at  this  time  by  reason  of  sick- 
nesB^  has  consulted  with  us  upon  all  the  points  involved  in  the  case,  and  is 
fully  in  accord  with  us  upon  all  the  positions  of  the  foregoing  opinion. 

Beck,  J.,  dissenting.  1.  I  adhere  to  the  conclusions  announced  in  my  first 
dissenting  opinion,  after  a  careful  and  thorough  review  of  all  the  arguments 
and  autliorities  presented  in  the  case.  My  examination  of  the  doctrines  in- 
volved, in  the  clear  and  powerful  light  shed  upon  it  by  the  reargument,  has 
strengthened  my  conviction  that  the  judgment  of  the  district  court  ought  to 
be  reversed.  I  will  proceed  now  to  present  additional  arguments  and  author- 
ities, which  in  my  judgment,  adding  convincing  effect  to  those  I  have  before 
adduced,  establish  with  the  force  of  demonstration  the  correctness  of  my 
conclusion.  The  order  of  my  present  discussion  will  vary  somewhat  from 
that  pursued  in  my  first  opinion,  for  the  reason  that  the  additional  arguments 
and  facts  I  propose  to  consider  may  in  this  manner  be  presented  more  nearly 
in  accord  with  correct  logical  arrangement. 

2.  That  the  views  I  now  propose  to  present  may  be  entirely  plain,  it  becomes 
necessary  to  state  briefly  the  facts  upon  which  the  majority  of  the  court  base 
their  c<Niclusion  that  the  amendment  of  the  constitution  has  not  become  a  part 
of  that  instrument,  and  may,  therefore,  be  disregarded  by  this  court.  The 
facts  referred  to  are  these:  (1)  The  joint  resolution  of  the  eighteenth  general 
assembly,  proposing  the  amendment  to  the  constitution,  as  it  appears  in  its 
enrolled  form  in  the  archives  of  the  state,  is  in  the  precise  language  and  form 
of  the  proposition  adopted  by  the  nineteenth  general  assembly,  and  adopted  by 
the  vote  of  the  people.  (2)  But  the  journal  of  the  senate  of  the  eighteenth 
general  assembly,  it  is  claimed  by  the  majority  of  the  court,  shows  that  the 
joint  resolution  passed  by  that  body  contained  the  words  "or  to  be  used.'*  It 
is  not  claimed,  neither  does  the  journal  slibw,  that  these  words  were  not 
stricken  out  with  other  words  from  the  substitute  ofl'ered  by  Senator  Hemen- 
way.  (3)  It  will  be  reiyembered  that  the  joint  resolution  originated  in  the 
house,  and  the  senate  did  not  concur  therein,  but  adopted  a  substitute.  It  is 
not  denied  that  the  house  finally  adopted  the  substitute  in  the  precise  language 
and  form  in  which  it  appeal's  in  the  enrollment,  nor  is  any  change  of  the 
words  of  the  resolution  shown  to  have  been  made  in  the  house  after  it  was 
sent  from  the  senate.  (4)  The  joint  resolution  was  not  entered  at  length, 
copied  in  full,  upon  the  journals  of  the  two  houses.  But  it  does  appear  to 
liave  been  entered  upon  tiie  journals  by  its  title,  description,  or  by  statements 
uf  its  object  and  purpose.  (5)  It  was  published  in  one  newspaper  designated 
by  the  secretary  of  the  state,  under  chapter  114,  Acts  1876,  (Miller's  Code,  p. 
1198,)  in  twelve  weekly  issues  thereof,  the  first  of  which  was  more  than  three 
months  prior  to  the  election  for  members  of  the  general  assembly. 

For  the  reasons  that,  as  it  is  claimed  by  plaintiffs,  the  journal  of  the  senate 
shows  the  joint  resolution  passed  that  body  containing  the  words  *'or  to  be 
used;"  that  it  was  not  copied  in  full  on  the  journals  of  the  respective  houses; 
and  that  it  was  not  published  in  one  newspaper  for  the  full  time  required  by 
the  constitution — plaintiffs  claim  that  the  amendment  is  not  a  part  of  the  con- 
stitution of  the  state. 

•3.  Before  proceeding  to  the  further  consideration  of  the  objections  urged 
by  plaintiffs  to  the  constitutional  amendment  in  question,  I  will  proceed  to 
state  certain  political  principles  pertaining  to  the  form  of  government  of  our 
state, — a  representative  democracy, — which  are  nowhere  denie<l  and  by  all  ad- 
mitteil,  and  are  axiomatic  in  cliaracter:  (1)  Sovereignty,  L  e„  supreme  political 
power,  inheres  in  the  people.  (2)  *'All  political  power  is  inherent  in  the  peo- 
ple.   Government  is  instituted  for  the  protection,  security,  and  benefit  of  the 
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people,  and  they  have  the  right,  at  all  times,  to  alter  or  reform  the  same, 
whenever  the  public  good  may  require  it."  Const,  art.  1,  §  2.  (3)  "The 
enumeration  of  rights  [in  the  constitution]  shall  not  be  construed  to  impair 
or  deny  others  retained  oy  the  people."  Const,  art.  1,  §  25.  (4)  The  constitu- 
tion of  the  state  is  not  a  limitation  upon  or  a  surrender  of  the  absolute  power 
of  the  people.  This  is  a  corollary  to  the  preceding  propositions.  It  is  some- 
times said  that  the  people  limit  their  own  power  by  the  constitution.  '  The 
expression,  in  its  proper  sense,  is  not  accurate.  The  people,  by  the  constitu- 
tion which  they  ordain,  may  prescribe  the  manner  of  the  exercise  of  these 
powers,  as  the  manner  of  amending  the  constitution,  or  of  ordaining  a  new 
one.  Such  provisions  are  obligatory  upon  the  representatives  of  the  people 
who  administer  the  government  created  by  the  constitution.  These  represent- 
atives, and  the  government  administered  by  them,  must  pursue  the  course 
pointed  out  by  the  constitution  for  Us  amendment  or  the  creation  of  a  new 
constitution,  when  it  is  sought  to  be  changed  through  the  instrumentality  of 
the  existing  government.  But  thiS'  limitation  does  not  extend  to  the  power 
of  the  people;  it  is  rather  a  limitation  upon  the  power  of  their  representa- 
tives. The  constitution  is  a  limitation  upon  the  power  of  the  government 
organized  under  it,  and  not  a  limitation  of  the  power  of  the  people.  But  if, 
in  terms,  the  people  should  limit  their  power,  the  limitation  would  terminate 
at  the  will  of  the  people.  Possessing  sovereignty,  the  restrictions  they  im- 
pose upon  their  own  power  they  may  annul  at  pleasure.  See  Jameson,  Const. 
Conv.  §  351 ;  Cooley,  Const.  Law,  598.  (5)  The  constitution  of  the  state  of 
Iowa  is  an  instrument  formed  by  the  people  through  their  representatives,  and 
adopted  and  ratified  by  them,  ordaining  and  establishing  a  free  and  independ- 
ent government  and  restricting  its  power.  See  Constitution,  preamble,  art. 
12,  §  13. 

4.  I  will  now  proceed  to  recite  certain  facts  taught  by  the  political  his- 
tory of  the  state  which  cannot  be  denied.  The  present  constitution  was 
framed  by  a  convention,  the  members  of  which  were  chosen  in  pursuance  ot 
and  in  accord  witli,  the  provisions  of  the  constitution.  See  Acts  1855,  c  78. 
The  convention,  after  having  agreed  upon  the  constitution,  caused  it  to  be  en- 
rolled, and  to  be  deposited  in  the  office  of  the  seqj-etary  of  state.  It  wais 
adopted  by  the  people  at  an  election  held  pursuant  to  article  12,  §  13, 
and  the  proclamation  of  the  governor,  required  by  the  same  provision,  was 
issued,  declaring  that  it  had  been  adopted  by  the  vote  of  the  people.  Un- 
der this  provision  it  took  effect,  and  became  the  constitution  of  the  state 
after  the  publication  of  the  proclamation.  Thereupon  the  government  exist* 
ing  under  the  old  constitution  ceased  to  exist;  the  government  of  the  state, 
from  thenceforward,  was  the  government  established  by  the  new  constitution. 
While,  according  to  the  provisions  of  the  new  constitution,  the  offices,  for  a 
time  at  least,  were  filled  by  persons  elected  under  the  old  constitution,  and  no 
great  and  radical  change  was  made,  the  new  government  being  of  the  same 
form,  and  possessing  pnictically,  the  same  powers,  as  the  old  one,  yet  it  can- 
not be  doubted  that  the  new  constitution  created  a  new^  government  which 
took  the  place  of  and  superseded  the  old  one. 

1  have  thus  shown  briefly  the  process  of  forming  the  constitution,  its  pro- 
mulgation, and  its  effect  to  supersede  the  existing  government  and  create  a 
new  one.  The  instrument,  as  all  written  laws  have  been  since  written  laws 
were  first  promulgated  among  men,  was  consigned  to  the  custody  of  the  gov- 
ernment, and  kept  by  the  proper  officer  in  the  archives  of  the  state.  The  i&- 
strument  there  found  and  kept  is  the  authoritative  and  only  constitution  of  the 
state.  Copies  for  convenience  are  multiplied  in  print,  and  are  declared  tx>  be 
prima  facie  correct;  but  all  disputes  as  to  the  contents  of  the  instrument  azs 
settled  by  appealing  to  the  original  constitution  found  in  the  office  of  the  secre- 
tary of  state.  My  statement  of  facts  and  conclusions  thus  far  I  have  never 
heard  doubted.     Now,  suppose  a  question  is  raised  involving  the  validity  of 
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the  constitution;  that  is,  a  claim  is  made  that  it  was  not  lawfully  adopted  by 
the  people.  How  is  this  controversy  to  be  settled?  It  will  be  remembtted 
that  the  constitution  is  the  work  of  the  people;  that  upon  the  approval  Of  the 
instrument  by  the  vote  of  the  people,  certified  by  the  proclamation  of  the 
governor,  it  becomes  the  supreme  law  of  the  land.  The  instrument  itself  pre- 
scribes thatjt  shall  take  effect  after  it  is  ratified  by  the  people,  upon  the  pro- 
mulgation of  the  proclamation  of  the  governor.  This  proclamation,  probably 
alone,  but  surely  together,  with  the  evidence  of  the  vote  of  the  people  adopt- 
ing the  constitution,  is  the  evidence,  and  only  evidence^  necessary  to  estiiblish 
the  fact  that  it  is  of  force,  and  is  the  expression  of  the  sovereign  will  of  the 
people.  There  is  no  officer  or  tribunal  that  can  go  back  of  the  proclamation 
of  the  governor,  and  the  vote  of  the  people,  as  shown  by  the  records  in  the 
archives  of  the  state;  and,  indeed,  we  will  presently  see  that  the  constitution 
cannot  now  be  so  far  called  in  question  by  a  demand  of  evidence  of  the  vote 
and  pix)clamation. 

To  repeat  what  I  have  said,  the  constitution  took  effect  upon  the  publica- 
tion of  the  proclamation.  It  was,  from  thence  on,  the  constitution — the  supreme 
law  of  the  land.  Springing  from  this  instrument  the  state  government  arises. 
The  government,  in  all  its  departmnuts,  rests  upon  and  exists  by  virtue  of 
the  constitution.  Eveiy  department  of  the  government,  every  officer  of  the 
state,  derives  authority  from  the  constitution,  and  from  no  other  source.  Now, 
it  is  very  plain  that,  as  the  government  cannot  exist  without  the  constitution, 
it  cannot  possess  the  power  to  overtlKOW  that  Instrument  and  declare  it  to 
be  of  no  effect.  If  there  is  no  constitution,  if  it  is  void,  there  is  no  govern- 
ment. If  there  is  no  constitution,  there  are  no  officers,  legislative,  executive, 
or  judicial,  and  the  acts  of  all  departments  of  the  government  looking  to  the 
overthrow  of  the  constitution  would  be  as  nothing.  No  proposition  can  be 
plainer. 

The  constitution  exists  as  a  whole,  and  was  adopted  as  a  whole.    Causes  of 
invalidity  which  affect  one  part  affect  the  whole.    I  am  now  speaking  of  the 
original  constitution  without  amendments.    Therefore,  if  one  part  be  invalid, 
the  whole  is  void.    It  follows  that  neither  the  judicial  nor  any  other  depart- 
ment of  the  government  can  claim  that  the  portions  of  the  instrument  ci*e- 
ating  such  department,  and  upon  which  it  rests,  is  valid,  while  another  part 
is  void.    It  is,  therefore,  impossible  for  any  one  department  of  the  goveru- 
laent  to  maintain  its  own  existence  and  declare  any  provision  of  the  constitu- 
tion void.    Luther  v.  Borden,  7  IIow.  1.    A  contrary  view  would  make  the 
<*x>nstitution  of  the  state  a/e/o  de  se — would  recognize  the  supreme  law  of  the 
state  as  containing  within  itself  the  elements  of  its  own  destruction.    But 
our  government  is  planted  upon  no  such  uncertain  foundation.    I^ermanency, 
an  existence  to  be  ended  only  by  the  sovereign  authority,  the  people,  which 
^Tailed  it  into  existence,  belongs  to  it.    The  attribute  of  supremacy  is  possessed 
by  the  constitution,  and  is  derived  from  the  sovereign  people — it  is  the  supreme 
law  of  the  land.    The  thought  that  the  sovereignty  of  the  constitutiou  is 
rightfully  subject  to  overthrow  by  the  governments  designed  to  execute  its 
authority  cannot  be  entertained.    If  so  subject,  the  constituton  is  not  supreme. 
The  people  make  the  constitution ;  the  constitution  establishes  the  govern- 
ment.   The  government,  in  none  of  its  departments,  is  charged  with  the  duty 
or  possesses  the  power  of  ordaining  and  establishing  the  constitution.     The 
legislative  and  executive  departments  of  the  government  are  appointed  as  in- 
t^trnments  by  the  people  to  be  used  in  amending  the  constitution,  but  in  the 
i'oriiiation  of  the  original  instrument  these  departments  had  nothing  to  do, 
±or  when  it  was  framed,  adopted,  and  promulgated,  they  did  not  exist.    It  can- 
xiot  be  possible  that  the  constitution  confers  authority  upon  the  government 
-or  any  of  its  departments  which  may  be  exercised  to  effect  its  own  overthrow. 
^here  is  nothing  like  this  within  the  dominion  of  morals,  politics,  or  juris- 
jprndence. 
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The  constitution  is  the  life  of  the  government.  As  we  have  seen,  that  life 
beS;an  upon  the  promalgation  by  the  governor's  proclamation  of  the  fact  that 
the  people  had  completed  the  work  of  making  the  constitution  by  their  vote 
ratifying  it.  AVlien  this  life  begins,  the  life  of  the  old  constitution  ends  and 
the  old  government  passes  away.  The  officers  of  the  various  departments  of 
the  government,  the  people,  and  the  whole  world  take  notice  of  the  existence 
of  the  new  constitution  and  the  new  government,  for  the  simple  reason  that' 
«*ach  is  an  a<;coraplished  fact.  The  constitution  and  the  government  do  exist, 
and  their  existence  is  made  known  by  manifestation  of  governmental  life.  It 
will  not  do  to  say  that  the  constitution  and  government  do  not  exist  because 
life  was  given  them  irregularly.  But,  if  that  be  true,  nevertheless,  the  gov- 
ernment is  a  government  de  facto,  based  upon  a  constitution  defacto^  thougli 
that  constitution  was  not  formed  in  accord  with  the  law  adopted  by  the  peo- 
ple themselves,  prescribing  the  form  and  proceedings  for  framing  and  ratify- 
ing a  new  constitution.  Ko  department  of  the  government  can  inquire  intA> 
these  proceedings  in  order  to  overthrow  the  de  faoto  constitution.  They  can- 
not withhold  obedience  to  the  constitution  for  the  reason  that  it  does  not  ex- 
ist d^  jure.  Its  existence  de  facto  gives  it  all  the  life  and  autliority  it  would 
possess  were  it  a  constitution  de  jure.  It  may  be  enforced,  and  obedience 
thereto  exacted,  to  the  same  extent  as  though  it  existed  de  Jure,  It  can  only 
be  overthrown  by  rebellion,  which,  if  successful,  will  be  termed  a  revolution. 
It  is  as  absurd  to  deny  the  existence  and  authority  of  a  (26  facto  constitution 
as  to  deny  the  life  and  natural  rights  of  a  bastard  on  the  ground  of  his  ille- 
gitimate birth.  Each  demonstrate  their  existence  by  the  manifestations  of  the 
life  and  power  which  they  possess.  It  will  not  avail  to  resist  the  exercise  of 
governmental  power  of  the  state  on  the  ground  that  its  oonstitntion  was  ir- 
regularly adopted.  Many  of  the  states  of  this  Union  are  governed  nnder  con- 
stitutions adopted  in  contravention  of  provisions  of  prior  constitutions,  or 
without  authority  therefrom. 

In  view  of  these  doctrines  of  undoubted  soundness,  the  exercise  of  author- 
ity by  a  state  cannot  be  questioned  upon  the  ground  that  the  constitution  was 
irregularly  adopted,  nor  can  proof  be  demanded  to  establish  the  constitntioo. 
It  is  regarded  as  an  accomplished  fact,  notice  of  which  will  be  taken  by  all  the 
departments  of  the  government,  and  by  the  people  and  the  world.  It  mani- 
fests its  existence  by  the  exercise  of  governmental  authority  and  power. 

5.  I  have  stated  that  no  department  of  the  government  can  question  t^ie  con- 
stitution after  it  is  fully  established  by  the  people,  and  I  have  shown  that  it  ifiso 
<*stal>lished  when  the  approval  of  the  people  by  their  vote  is  sliown  by  procla- 
mation of  the  governor,  or  in  such  other  manner  as  is  prescribed  by  the  constitu- 
tion or  other  rules  prescribed  by  the  people  through  their  representatives.  I 
have  never  heard  it  claimed  that  either  the  executive  or  legislative  departments 
of  the  government  could  hold  for  naught  the  constitution  so  promulgated.  And 
I  have  nowhere  heard  it  claimed  that  the  legislature  of  the  state,  by  statute  or 
any  other  act,  could  declare  a  constitution,  promulgated  and  duly  recognizevi 
^u  the  manner  therein  prescribed,  and  therefore  the  constitution  de  fwita,  t*> 
be  void  and  of  no  effect.  No  case  has  been  brought  to  my  attention  where 
this  was  attempted.  I  here  reter  to  the  action  of  the  legislature  existioa; 
under  the  constitution  which  is  brought  in  question.  But  plaintiffs  claim 
that  it  is  competent  for  the  judicial  department  of  the  government  to  inquire 
and  determine  whether  the  amendment  of  the  constitution  was  duly  ordained. 
I  will  hereafter  show  that  no  distinction  exists  between  the  case  where  the 
original  constitution  is  brought  in  question,  and  that  wherein  an  amendmeni 
is  sought  to  be  set  aside.  I  shall  now  proceed  to  inquire  into  the  power  of  tlie 
courts  of  the  state  to  annul,  for  irregularity  In  the  proceedings  nnder  whicL 
it  wiis  adopted,  the  original  constitution  of  the  state. 

6.  All  the  judicial  power  of  the  state  is  conferred,  by  the  constitution,  upoTi 
the  courts.    Const,  art.  5,  §  1 ;  article  3,  §  1.    AVhat  is  meant  by  the  term  **  ju^ 
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dicial  power?  "  Chief  Justice  Mai^uall,  defining  the  functions  of  differ- 
ent departments  of  the  govei-nment,  declares  that  "  the  difference  between 
the  departments  undoubtedly  is  that  the  legislature  makes,  the  executive  ex- 
ecutes, and  the  judiciary  construes  the  law."  Way  man  v.  Southard,  10 
Wheat.  1.  To  complete  the  distinction,  it  ought  to  be  added  that  the  judicial 
department  applies  the  law  to  the  end  that  the  rights  of  the  citizens  may  be 
protected.  The  judiciary  department  of  the  government  is  charged  with  the 
duty  and  authority  of  construing  find  applying  the  law  which  is  made  by  the 
legislative  department  of  the  government,  i^e  cases  cited  in  Cooley,  Const. 
Lira.  91,  92,  It  is  often  said  that  the  judiciaiy  is  charged  with  the  duty  of 
determining  what  the  law  is.  The  observation  is  true  in  the  sense  that  the 
courts  are  to  detennine  the  rules  prescribed  in  the  written  laws— T  mean 
statutes.  This  is  done  by  the  interpretation  of  the  laws  under  the  rules  rec- 
ognized by  the  courts.  It  is  not  true  that  the  judiciary  may  determine  that 
a  statute,  promulgated  by  the  legislature,  is  not  the  law,  on  the  ground  that  it 
was  not  enacted  by  that  department  of  the  government.  It  is  often  said  that 
courts  declare  void,  annul,  and  overthrow  statutes  on  the  ground  that  they 
are  in  conflict  with  the  constitution.  This  is  true  in  the  sense  that  they 
may  refuse  to  enforce  them ;  but  it  is  not  true  in  the  sense  that  they  disre- 
gard such  statutes  on  the  ground  that  they  were  not,  in  fact,  enacted  by  the 
legislature. 

A  few  brief  thoughts  will  establish  and  make  plain  these  propositions: 
First.  As  the  judiciary  cannot  make  laws  (statutes)  they  cannot  unniak*^ 
them.  It  cannot  be  claimed  that  government  has  within  its  organization  two 
departments, — one  with  the  power  to  make  laws,  the  other  with  power  to  de- 
stroy them.  If  this  were  so,  there  would  be,  or  could  be,  a  conflict  that  would 
speedily  overthrow  the  state.  Our  government  was  not  established  with  so 
little  wisdom.  Second,  But  the  judiciary  may  annul,  hold  as  void,  that  is, 
refuse  to  enforce  or  apply,  a  law.  The  source  and  origin  of  that  power  is 
readily  discovered  by  the  following  considerations :  Two  statutes  are  pussefl 
in  direct  conflict;  l)oth  cannot  be  enforced.  It  is  the  duty  and  within  the 
power  of  the  courts,  by  construction  and  the  application  of  familiar  rules  pre- 
vailing in  such  cases,  to  determine  which  one  of  the  statutes  shall  be  applied. 
But  the  courts  do  not  unmake  the  law  which  in  this  instance  they  refuse  to 
enforce.  The  constitution  is  the  paramount  law.  If  a  statute  is  in  conflict 
with  it  the  courts  will  determine  that  fact  by  construction  and  will  hold  the 
statutes  of  no  effect.  The  courts  in  such  cases  exercise  the  identical  power, 
and  no  other,  which  they  apply  in  the  case  of  conflicting  statutes.  They  com- 
pare the  laws  in  question  with  the  constitution,  and  determine  by  construc- 
tion of  each  whether  there  is  in  fact  a  conflict,  and  if  a  conflict  be  thus  found 
they  will  not  apply  the  statute,  but  will  maintain  and  enforce  the  constitu- 
tion, because  it  is  the  paramount  law.  Marbiiry  v.  Madison^  1  Cranch,  137, 
(177.) 

Courts  will  in  certain  cases  inquire  whether  a  law  was  constitutionally  en- 
acted; that  is,  whether  the  legislature  pursued  the  rules  prescribed  in  the  con- 
stitution to  be  followed  in  the  enactment  of  statutes.  But,  in  the  cases  now 
in  contemplation,  they  do  nothing  more  than  to  compare  the  statute  and 
constitution  and  enforce  the  paramount  law.  In  the  absence  of  constitutioiuil 
restrictions,  the  legislature,  by  the  expression  of  its  will,  without  regard  to 
the  manner  in  which  concurrence  in  that  will  was  reached,  could  ordain  any 
law  within  the  sphere  of  legislative  authority.  I  have  thus  shown  that  the 
judicial  department  of  the  government  cannot  unmake  laws.  It  cannot  be 
claimed  that  the  courts  possess  any  greater  authority  over  the  constitution. 
They  interpret  that  instrument,  and,  if  there  should  be  found  conflicting  pro- 
visions therein,  they  may,  by  the  rules  of  construction,  determine  which  pro- 
vision shall  prevail. 
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I  shall  now  proceed  to  consider  whether  the  courts  may  inquire  into  the 
proceedings  of  the  people,  through  their  representatives,  to  determine  whether 
the  constitution  was  adopted  by  proceedings  in  harmony  with  statutes,  or 
prior  constitutional  provisions  relating  to  the  formation  of  the  instruments. 
I  think  they  cannot  for  the  following  reasons:  (1)  The  exercise  of  such  au- 
thority might  lead  to  the  overthrow  of  the  constitution  by  one  of  the  deiMUt- 
ments  of  the  government.  I  have  shown  that  such  authority  in  any  depart- 
ment of  the  government  cannot  exist.  (2)  Before  the  courts  were  createti  the 
constitution  had  an  existence.  If  their  separate  existence  began  simultane- 
ously, the  constitution  surely  existed  when  the  judgment  of  the  court  is  ren- 
deied  overthrowing  it.  Such  judgment,  then,  disregards,  sets  at  naught  ami 
overthrows  an  existing  paramount  law — the  constitution.  This  is  judicial 
rebellion.  (3)  The  question  of  the  existence  of  the  government  and  constitu- 
tion is  not  for  the  determination  of  the  courts;  it  is  not  a  judicial  question. 
That  existence  is  a  fact  made  known,  not  by  judicial  decision,  but,  as  1  have 
before  said,  by  thevmanifestation  of  governmental  authority.  That  the  con- 
stitution does  exist  is  shown  by  the  existence  of  tlie  government  upon  which 
it  alone  rests.  But  how  shall  we  discover  the  contents,  the  provisions  of  tiie 
constitution,  conceding  its  existence?  At  the  archives  of  the  state  where  it  is 
kept,  its  custodian,  who  represents  the  whole  people  as  the  keeper  of  the  par- 
amount lavv  which  they  have  ordained,  will  disclose  the  instrument.  That  is 
tlie  constitution.  It  was  adopted  and  promulgated  by  the  representatives  of 
the  sovereign  people.    Behind  that  instrument  the  courts  cjinnot  go. 

Suppose  a  foreigner,  havingno  knowledge  of  our  institutions,  should  visit  the 
state.  lie  would  discover  the  government  by  the  manifestation  of  its  authority. 
He  desires  to  obtain  a  knowledge  of  our  lavvs  and  institutions,  and  is  informed 
tliey  all  rest  upon  a  constitution,  the  supreme  law  of  the  land.  He  desires  to 
become  acquainted  with  this  wonderful  instrument.  A  printed  copy  is  shown 
liim,  and  he  is  informed  the  original  is  to  be  found  in  the  archives  of  the  state. 
He  asks  of  the  learned  lawyer  from  whom  he  seeks  information,  how  am  I  to 
know  this  instrument  is  your  constitution?  He  would  be  informed  tliat  it 
was  promulgated  by  the  representatives  of  the  people,  who  aie  sovereljrn, 
and  is  recognized  by  the  people  and  all  departments  of  the  government,  and 
that  it  w,  therefore^  the  constitution  of  this  state.  Would  the  learned  instruct  or 
of  the  foreigner  suggest  that  the  constitution  is  valid  as  long  as  the  courts 
uphold  it,  and  that  its  existence  depends  on  the  decision  of  the  jutUciary  uf 
the  state  upon  facts  relating  to  proceedings  had  when  it  was  framed?  On 
the  contrary,  he  would  declare  that  the  instrument  was,  at  the  beginning,  pro- 
mulgated by  the  representatives  of  the  people  as  their  constitution,  and  tliat 
it  luis  been  recognized  by  the  judicial  department  of  the  government,  and 
that  its  existence  as  the  supreme  law  cannot  be  questioned  by' any  authority 
in  the  state.  This  brings  me  to  the  thought  that  questions  pertaining  to 
the  existence  of  the  constitution  must  be  determined  by  that  authority  of  the 
state  which  is  charged  with  the  duty  and  power  of  shaping  its  p(dicy,  of  pni- 
tecti  ng  its  existence,  of  preserving  its  safety  and  peace,  of  augmenting  its 
strength,  and  which  is  charged  by  the  sovereign  people  with  the  task  of 
framing  a  constitution  for  their  approval,  and  promulgating  it  when  so  a{v 
proved.  This  authority  pertains  to  and  is  exercised  by  what  Is  often  calltni 
the  political  departments  of  the  government.  The  courts  are  clothed  with 
no  such  authority.  They  cannot,  therefore,  determine  questions  pertaining  to 
the  existence  and  validity  of  the  constitution.  Such  determination  must  be 
alone  made  by  the  representatives  of  the  people,  who  exercise  political  f anc»- 
tions  within  the  political  department  of  the  goverment.  Luther  v.  Bord^o^ 
7  How.  1 ;  Whit£  v.  Hart,  13  Wall.  G46;  Miles  v. Bra(iford,22  Md.  170;  Hawk- 
ins V.  llie  Oooernor,  1  Ark.  570;  Mayor  v.  Root,  8  Md.  95;  U,  S.  v.  Baker,  .'i 
Blatchf.  6;  Foster  v.  Neilson,  2  Pet.  253;  Cherokee  Nation  v.  State,  5  Pet.  1: 
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Oarfsia  v.  Lee,  12  Pet.  511 ;  Williatns  v.  Sufolk  Ins,  Co,  13  Pet.  415;  Brittle 
V.  People,  2  Neb.  214. 

This  conclusion  appefirs  to  me  to  be  supported  by  reason,  and  is  in  accord 
with  tlie  principles  of  our  government  and  sound  public  policy.  The  judicial 
department  of  the  government  has  nothing  to  do  with  shaping  the  policy  or 
forming  the  institutions  of  the  state,  or  with  protecting  it  and  augmenting  its 
strength.  It  cannot,  therefore,  determine  any  question  striking  at  tlie  validity 
and  binding  force  of  the  constitution,  under  which  all  political  functions  which 
pertain  to  tliese  matters  must  be  exercised.  The  constitution  shapes  the  form 
of  the  government,  and  prescribes  limitations  upon  legislative  authority.  Un- 
der it  the  political  institutions  of  the  state  are  estal)lished,  and  its  policy  is 
fuies'iadowed  by  the  constitution.  The  constitution  lays  the  foundation  and 
erects  the  frame-work  of  the  government,  which  must  be  completed  and  fin- 
ished by  legislation  in  accord  w4th  the  measure  established  and  plans  con- 
templated by  that  instrument.  It  is  the  source  to  which  the  legivslative  de- 
partment of  the  state  must  look  for  restrictions,  limitations,  and  directions 
pertaining  to  the  policy  of  the  state.  It  follows  that  the  validity  or  existence 
of  constitutional  provisions  involve  political  questions. 

7.  I  will  now  proceed  to  inquire  what  recognition  of  the  constitution  will  give 
it  life  and  constitute  it  the  supreme  law  of  the  land.  Such  recognition  must 
be  made  by  authority  emanating  from  the  department  of  the  government 
cliarged  with  such  duty.  Article  12,  §  13,  of  the  constitution  declares  tliat  it 
shall  become  the  constitution  of  the  state  after  it  is  adopted  by  a  vote  of  the 
people,  and  the  result  of  the  vote  is  made  known  by  the  proclamation  of  the 
governor.  Here  is  the  determination  of  the  fact  that  the  constitution  is  the 
supreme  law  of  the  land.  It  is  mjule  under  authority  of  the  executive,  which 
is  of  the  political  department  of  the  state.  For  obvious  reasons  tlie  deter- 
mination must  be  final.  The  constitution  becomes  supren;e,  and,  as  I  have 
shown,  is  not  subject  to  destruction  by  any  authority  created  by  it.  AVhen 
once  launched  into  the  life  of  supremacy,  its  existence  can  be  terminated  by  no 
power  save  that  which  created  it — the  sovereign  power  of  the  people.  No  de- 
partment of  the  government  can  then  question  its  existence.  The  legislative, 
the  executive,  and  the  judicicil  cannot,  separately  or  together,  question  its  ex- 
istence or  resist  its  authority.  The  highest  interests  of  the  people  demand 
that  their  constitution  shall  be  permanent.  Under  the  views  I  have  an- 
nounced it  is  subject  to  change  only  by  the  exercise  of  the  sovereign  will  of 
the  people.  Upon  this  point  I  shall  have  something  more  to  say  hereafter. 
These  doctrines,  I  think,  will  meet  with  no  denial. 

8.  I  shall  now  proceed  to  inquire  whether  different  doctrines  and  rules  ap- 
ply to  amendments  of  the  constitutions.  I  am  clear  that  they  do  not.  This 
proposition,  though  a  vital  one  upon  this  branch  of  my  opinion,  may  be  estab- 
lished by  a  brief  discussion. 

The  same  sovereign  authority,  the  people,  that  made  the  constitution,  made 
the  amendment.  Different  instrumentalities  were  used,  and  therein  is  the 
only  difference  between  the  one  and  the  other.  Jameson,  Const.  Con  v.  g  555. 
A  convention  formed  the  constitution,  provided  for  its  submission  to  the  final 
approval  of  the  people,  and  declared  what  olficers  should  canvass  the  vote, 
and  that  a  proclamation  should  be  issued  by  the  governer  declaring  the  fact 
of  its  adoption.  Const,  art.  12,  §  13.  The  amendment  was  framed  by  the 
l^eneral  assembly,  and  submitted  to  the  vote  of  the  people,  under  the  provis- 
ions of  a  statute  and  in  accord  with  the  constitution.  It  is  declared  that 
lyhen  the  amendment  is  adopted  by  the  vote  of  the  people  it  shall  become  a 
part  of  the  constitution.  The  board  of  state  canvassers  are  authorized  to  de- 
clare the  result  of  the  election,  and  the  governor  is  required  to  issue  his  proc- 
lamation informing  the  people  of  the  result  of  such  election.  See  Const,  art. 
10,  §  1;  Acts  1876,  a  114,  §  2;  Miller's  Code,  §  1198;  Acts  1882,  e.  172,  §  5. 
It  is  not  denied  that  the  amendment  was  adopted,  promulgated,  and  declared 
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to  be  a  part  of  the  constitution  as  contemplated  by  the  condtitutiou  and  the 
statutes.  It  then  became  a  part  de  facto  of  the  constitution.  In  the  language 
of  Jameson,  *^  the  result  of  submission  (to  the  people)  certified  and  announced  " 
is  "the  crowning  act  by  which  changes  in  the  fundamental  law  are  consum- 
mated."   See  Jameson,  Const.  Conv.  §  523. 

Recurring  to  the  doctrine  I  have  heretofore  established,  it  will  appear  that 
no  department  in  the  state  can  declare  it  invalid,  for  it  has  become  a  part  of 
the  constitution  by  the  recognition  of  the  political  depaitment  of  the  state. 
It  is  obvious  that  all  principles  I  have  above  announced  are  applicable  to  the 
amendment.  I  do  not  fail  to  observe  that  one  argument  I  have  used,  bast^I 
upon  the  fact  that  the  whole  of  the  original  constitution  was  adopted  at  the 
same  election,  after  proceedings  relating  to  tlie  whole  instrument,  is  not  appli- 
cable to  the  amendment.  The  argument  is  that  the  wliole  constitution  would 
be  equally  affected  by  causes  of  invalidity.  It  is  true  that  tliere  may  haw 
been  irregularities  in  the  proceedings  prior  to  the  vote  upon  the  amendmen: 
that  did  not  occur  in  adopting  the  original  constitution.  But  this  fact.  anJ 
the  inapplicability  of  the  argument  based  thereon  to  the  questions  raised  hy 
the  amendment,  can  have  no  effect  to  detract  from  the  force  of  the  conclusion 
I  have  announced.  It  may  be  urged  that,  in  disregarding  the  amendment,  tht 
courts  do  not  defeat  the  part  of  the  constitution  from  which  their  authorit} 
is  derived;  and  the  argument  based  upon  the  conclusion  that  by  overturning 
the  constitution  the  courts  defeat  their  autliority  to  adjudicate,  is,  therefor*?, 
not  applicable.  If  the  courts  imvy  defeat  this  amendment,  they  may  defeat  all 
amendments  where  tlie  same  irregularities  exist.  They  could,  therefore.  <le- 
feat  an  amendment  affecting  their  own  jurisdiction.  Such  an  amendment 
might  create  the  courts.  In  that  case,  if  the  courts  hold  it  invalid  they  would 
overthrow  their  own  power  and  jurisdiction.  This  I  have  shown  cannot  W 
done.  There  is  no  limit  to  the  number  of  amendments  which  may  be  pro- 
posed and  adopted  in  the  manner  contemplated  by  the  constitution.  By 
change  of  the  constitution  in  that  way  the  government  may  be  recognized, 
the  authority  of  departments  changed  or  taken  away,  new  courts  may  N^ 
created  to  take  the  place  of  old  ones,  and,  indeed,  the  distribution  of  powers  ti- 
the different  departments  may  be  wholly  reformed.  These  changes  could  l-v 
as  great  as  would  be  introduced  by  a  new  constitution,  and  maybe  iutrodueeti 
by  amendments  proposed  together  by  the  same  acts  of  the  legislature  am! 
voted  upon  at  the  same  election,  and  promulgated  at  the  same  time  and  in  t\\^ 
same  manner.  If  the  courts  may  defeat  the  amendment  in  question,  it  \wa\ 
overthrow  the  numerous  amendments  in  the  case  I  have  supposed.  It  wiV 
not  be  a  reply  to  this  position  to  claim  that  courts  will  stop  when  they  readi 
amendments  affecting  their  jurisdiction.  If  that  be  true,  we  would  have  i\w 
spectacle  of  courts  existing  under  amendments,  notwithstanding  irregulai- 
ities  therein,  held  sufficient  to  defeat  other  amendments.  Other  absunl  re- 
sults could  be  pointed  out  which  would  follow  such  a  conclusion.  I  forl>eiu 
to  specify  them.  Tlie  position,  in  my  judgment,  is  without  the  support  i»i 
sound  reason  and  in  conflict  with  legal  principles. 

9.  I  will  proceed  to  point  out  some  certain  consequences  and  probable  results 
following  the  exercise  of  jurisdiction  by  the  courts  to  declare  of  no  efftci 
amendments  of  the  constitution  of  the  state.  If  such  jurisdiction  rightfull} 
exists,  it  may  be  exercised  under  the  same  conditions  and  in  the  same  man- 
ner, in  cases  involving  the  validity  of  the  amendment,  as  in  other  cases. 
Courts  may,  nay,  often  do,  refuse  to  adhere  to  their  own  decisions,  but  over- 
rule them,  and  recognize  principles  of  law  diametrically  opposed  to  the  ruk-> 
of  their  first  decision.  Instances  of  this  kind  often  occur  in  cases  wherein 
grave  constitutional  questions  are  involved.  The  same  judges  someiinifs 
change  their  opinions  and  overrule  tlieir  own  decisions,  but  more  freijuentiV 
decisions  are  overruled  by  reason  of  new  judges  taking  the  place  of  those  \\\w 
have  retired  from  the  bench.    A  notable  instance  of  this  kind  is  found  in  the 


Digitized  by 


Google 


Iowa.]  KOEHLEB   V.  HILL.  639 

recent  history  of  Ibis  court.  In  1869  we  held  a  statute,  authorizing  a  town- 
siiip  to  l«vy  taxes  in  aid  of  the  construction  of  railroads,  unconstitutional  and 
void.  Harnton  v.  Venion,  27  Iowa,  31.  In  1870.  less  than  two  years  after 
that  decision,  this  court  overrule!  it,  and  a  statute  identical  in  eifect  and  in 
its  general  provisions  was  held  to  be  constitutional.  Stewart  v.  iiup*rs  Poik 
Co.  :30  Iowa,  9.  After  the  decision  of  tbe  case  first  named,  two  of  the  judges 
concurring  therein  retired  from  the  bench,  and  their  successors,  uniting  witli 
the  Judge  who  disagi-eed  to  the  first  opinion,  constituted  a  majority  wliich 
overrulwi  Hanson  v.  Vernon,  and  established  other  rules  of  law,  the  direct 
opposite  of  those  approved  in  that  case. 

Uuies  of  law  established  by  the  decisions  of  this  court,  until  overruled  by 
this  court  or  superseded  by  legislative  enactment,  have  the  autliority  and 
force  of  statutes.  They  settle  the  rights  of  peraons  and  property,  enter  into 
contracts,  in  short,  they  constitute  a  part  of  the  body  of  the  laws  of  tlie  state. 

Another  important  doctrine  of  the  law  must  be  here  stilted,  namely,  decis- 
ions of  courts  do  not  make  law,  but  simply  declare  what  tbe  law  is.  The 
judicial  theory  is  that  the  law,  as  declared  by  the  courts,  existed  and  was  of 
force  before  the  decision,  and  is  to  be  applied  to  all  rights  existing  and  trans- 
actions occurring  before  the  decision  was  made.  Rules  are  recognized  which 
are  introduced  to  modify  the  harsh  effect  of  the  doctrine  in  some  cases.  But 
none  of  them  reach  as  far  as  to  hold  that  property  and  rights  of  the  citizen, 
hehl  and  enjoyed  under  the  decision  of  this  ssourt  to-day,  may  not  be  lost — 
swept  away— by  the  decision  of  this  court  to-morrow.  These  observations 
are  not  made  in  a  spirit  of  condemnation  of  the  doctrine  stated.  It  doubtless 
is  necessary  for  the  etlicient  administration  of  the  law,  and  its  application 
does  not  always  operate  with  harshness,  and  is  not  often  the  source  of  injus- 
tice. Legislative  and  judicial  wisdom  have  not,  and  probably  never  will,  de- 
vise rules  to  supersede  it.  But  it  is  obvious  that  the  correct  administration 
of  the  law  and  proper  exercise  of  the  functions  of  government  forbid  that,  un- 
der the  operation  of  this  rule,  the  government  should  be  disturbed  and  the 
constitution  be  subject  to  frequent  changes. 

It  is  very  plain  that  if  the  courts  have  jurisdiction  to  declare  what  is  the 
constitution  and  what  is  not;  that  an  amendment  to  that  instrument  was  or 
was  not  lawfully  adopted,  and  is  therefore  not  in  force,  or  is  of  no  effect, — the 
constitution  will  rest  in  uncertainty.  What  will  be  the  constitution — the  su- 
preme law — to-day,  may  not  be  to-morrow.  Tliat  the  rights  and  property  of 
the  people  may  be  perfectly  protected,  and  the  government  be  stable,  the  con- 
stitution must  be  a  certain,  permanent  instrument,  unchanged  and  inichange- 
able,  except  by  the  sovereign  authority  which  ordained  it — tiie  people.  Noth- 
ing is  more  conducive  to  the  general  prosperity  of  the  state  than  stability  of 
its  constitution  and  political  institutions.  Of  course  they  shouM  accord  with 
the  liberty  of  the  people,  and  the  natural  rights  of  the  citizen.  If  they  do  not. 
the  people,  the  sovereign  power  in  the  state,  will  change  them,  and  there  is  no 
other  power  that  can.  Under  the  doctrine  recognized  by  the  majority  of  this 
court,  the  amendment  to  the  constitution  in  question  is  void,  and  under  the 
decision  the  manufacture  and  sale  of  wine  and  beer  is  lawful,  and  no  liabili- 
ties or  penalties  are  or  can  be  incurred  therefor.  Upon  the  advent  of  new 
judges  to  the  bench,  the  decision  of  this  court  announced  to-day  may  be  over- 
ruled, and  the  amendment  may  be  declared  valid  and  a  part  of  the  constit\i- 
tion — the  supreme  law  of  the  state.  Such  decision  would  have  the  effect  to 
declare  that  the  amendment  was  valid  and  a  part  of  the  constitution  from  the 
first;  that  it  was  the  supreme  law  of  the  state  during  the  whole  time  the  de- 
cision of  this  court  announced  to-day  shall  stand  unreversed.  The  citizens 
will  then  find  that  they  are  burdened  with  liabilities,  and  probably  submit  to 
penalties  for  acts  which  they  are  taught  by  this  decision  are  lawful.  Con- 
tracts will  be  then  invalid,  which,  under  this  decision,  are  esteemed  of  force. 
Surely,  in  view  of  these  considerations,  the  decision  of  this  court,  leading  to 
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such  consequences,  is  to  be  deplored.  And,  to  my  mtnd,  the  argument  h-AsM 
upon  these  consequences,  supporting  my  conclusions  tliat  the  court  has  no  juris- 
diction to  set  aside  the  amendment,  is  irresistible.  These  consequences  cau 
be  averted  in  no  other  way  than  by  limiting  the  exercise  of  judicial  authority 
to  judicial  questions,  and  forbidding  its  exercise  in  the  decision  of  political 
questions.  1  have  shown  that  the  questions  involving  the  validity  of  the 
amendment  are  essentially  political. 

The  thoughts  I  have  just  expressed  fitly  introduce  for  considersition  in  this 
connection  another  powerful  argument  in  support  of  the  conclusion  that 
courts  have  no  jurisdiction  to  determine  political  questions,  to  which  class  the 
one  now  under  consideration  belongs,  involving  as  it  does  the  existence  of  a 
part  of  the  constitution  of  a  state.  Political  questions  are  such  as  involve 
the  authority  and  acts  of  the  departments  of  the  government  charged  with  the 
duty  and  power  of  shaping  the  policy  of  the  government,  of  protecting  its 
existence,  of  preserving  its  safety  and  peace,  of  augmenting  its  strength,  to 
which  the  sovereign  people  committed  the  task  of  forming  a  constitution  for 
their  approval,  and  promulgating  it  after  they  have  approved  the  instrument. 
I  have  shown  that  the  courts  are  not  charged  with  these  duties  and  powers. 
These  political  questions  always  receive  the  earnest  and  watchful  attention 
of  the  intelligent  and  free  people  of  our  state,  and  the  exercise  of  political 
powers  is  observed  by  them  with"  jealous  attention,  for  the  reason  that  they 
pertain  to  the  public  policy  of  the  state,  to  tlie  very  existence  of  the  constitu- 
tion of  the  state,  and  other  matters  exclusively  of  public  interest.  Upon  these 
questions  the  people  may  be — in  fact,  usually  are — divided  in  opinion.  Hence 
arises  what  is  called  ''politics,"  in  its  partisan  sense,  and  the  division  of  the 
people  into  what  are  called  political  parties.  In  matters  involved  in  these 
questions  the  people  will  have  their  own  way.  They  will  and  always  do  set- 
tle these  questions  according  to  the  will  of  the  majority,  and  no  department 
or  power  of  the  state  can  stand  up  against  that  will.  If  courts  and  judges 
oppose  it,  the  constitution  affords  ready  remedy  to  the  people  in  its  provisions 
for  an  elective  judiciary.  They  will  elect  judges  who  will  decide  politic-al 
questions  so  that  the  will  of  the  people  as  to  the  policy  of  the  state  shall  be 
enforced.  Judges  cannot  escape  from  the  control  of  the  people  in  this  man- 
ner, be  it  right  or  wrong,  if  they  would.  The  claim  that,  as  they  exercise 
judicial  functions,  they  ought  not  to  be  subject  to  the  will  of  the  sovereign 
people,  will  not  be  heard;  and  the  claim  that  they  ouglit  not  to  be  "drag^ 
into  politics  "  will  be  answered  by  the  assertion  that  by  entering  the  dominion 
of  politics  in  deciding  political  questions,  they  must  become  subject  to  politi- 
cal control  in  the  partisan  sense  of  the  expression.  The  subject  may  be  aptly 
illustrated  by  reference  to  our  recent  political  history.  During  the  rebellion 
there  was  a  division  of  opinion  as  to  tiie  constitutional  authority  of  the  state 
to  do  many  acts  in  aid  of  the  national  government  in  the  prosecution  of  the 
war.  Some  thought  that  the  war  was  prosecuted  in  violation  of  the  constitution 
of  the  United  States,  and  that  all  acts  of  the  government  of  Iowa  recognizing 
the  war  and  giving  aid  to  the  national  government  were  unauthorized.  Now 
all  questions  as  to  the  existence  of  war  are  political,  in  its  governmental  sense, 
and  they  were  at  that  time,  and  still  are,  political,  in  the  partisan  sense. 
Suppose  the  Iowa  courts  had  decided  against  the  authority  of  the  state  gov- 
ernment to  recognize  the  existence  of  war  and  to  aid, the  national  gov- 
ernment in  its  prosecution;  can  it  be  doubted  that  the  peopile  would  have 
failed  to  overthrow  such  decisions  by  changing  the  judges,  or,  if  that  process 
would  have  been  too  slow,  by  the  reorganizing  of  the  courts,  and  to  attain  that 
end  special  sessions  of  the  general  assembly  would  have  been  called  with  a!I 
possible  speed;  and  who  would  condemn  such  action? 

If  judges  decide  political  questions  they  must  enter  the  arena  of  political 
strife.  Nothing  can  be  plainer.  No  language  can  be  used  too  strongly  con- 
demning such  a  thing.    Judges  ought  not  to  be  partisans,  and  be  influenced 
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by  partisan  controL  Their  duty  is  to  interpret  and  apply  tlie  law,  to  the  end 
that  the  liberty,  and  the  rights  and  property,  of  the  people  may  be  secured. 
Their  duty  and  authority  extend  to  no  political  questions.  These  are  to  be 
determined  by  the  the  political  department  of  the  government.  How,  then^ 
shall  the  courts  and  Judges  ^< keep  out  of  politics?  "  The  ready  answer  dis- 
clc)3e3  a  sure  way  of  escape.  Let  judges  confine  themselves  to  the  sphere 
of  their  constitutional  jurisdiction,  and  decide  only  judicial  questions.  In 
eases  wherein  arise  questions  relating  to  the  policy  of  the  government,  let 
them  follow  the  decisions  of  the  political  departments  which  have  exclusive 
jiiilsdiction  to  determine  such  questions.  They  will,  by  pursuing  this  course, 
never  become  subject  to  political  intluences.  These  considerations,  pertain- 
ing to  the  efficiency  and  purity  of  the  judiciary,  to  my  mind,  support  a  con- 
trolling argument  establishing  the  position  that  this  court  has  no  jurisdiction 
to  inquire  into  the  validity  of  tlie  amendment — a  matter  that  has  been  conclu- 
sively settled  by  the  political  authority  of  the  government. 

10.  Unless  the  people,  in  the  exercise  of  their  sovereign  power,  control  the 
courts  in  a  constitutional  manner,  the  judiciary  may  become  the  supreme  ar* 
biter  of  all  political  questions.  This  danger  is  pointed  out  by  Mr.  Justice 
Woodbury  in  Luthei'  v.  Borden,  supra,  in  language  so  strong  and  direct 
that  I  am  restrained  by  my  ideas  of  courtesy  and  propriety  from  repeating  it 
on  this  occasion,  or  from  presenting  the  thoughts  it  conveys.  It  is  certainly 
true  that  the  way  of  safety  for  oijr  government  is  that  course  which  will  re- 
strict each  department  of  the  government  to  the  exercise  of  authority  within 
its  particular  sphere. 

11.  I  have  shown  that  the  people  make  the  constitution.  As  it  is  impos- 
sible for  them  to  meet  in  assemblies,  as  did  the  democracy  of  the  ancient 
cities,  and  there  frame  and  adopt  their  supreme  law,  the  constitution,  it  be- 
comes necessary  for  them  to  choose  representatives  to  frame  the  constitution 
and  submit  it  for  approval  by  a  vote  of  the  people  themselves.  The  consti- 
tutional convention  and  the  general  assembly,  in  proposing  amendments,  were 
each  constituted  by  the  people  their  representatives,  charged  with  the  duty 
of  framing  and  submitting  for  approval  the  constitution,  in  one  case,  and  the 
amendment  in  the  other.  These  functions  and  powers  are  the  same.  Jame- 
son, Const.  Conv.  §  555. 

The  legislature  was  required  to  frame  an  amendment  to  the  constitution* 
and  submit  it  to  the  people.  This  work  was  all  preparatory  to  the  exercise 
of  the  people's  sovereign  power;  that  is,  the  legislature  caused  to  t)e  written 
out  an  amendment  which,  if,  in  the  words  of  the  constitution,  the  people 
should  '*  approve  and  ratify,"  became  the  constitution.  The  act  giving  life 
to  the  instrument  was  the  approval  and  ratification.  Preparatory  and  pre- 
liminary proceedings  cannot,  after  this  constitution  is  ratified  and  adopted, 
aflfect  the  instrument.  Irregularities  on  the  part  of  the  legislature  do  not 
enter  into  the  constitution.  If  they  did,  the  people's  ratification  cures  them. 
This  ratification  gives  life  to  this  instrument,  notwithstanding  prior  irregular- 
ities. The  tliought  is  illustrated  by  the  instance  of  the  irregularities  of  the 
,ict  of  an  agent,  a  representative  of  an  individual,  in  preparing  and  executing 
a  written  contract.  If  the  representative  overstepped  the  bounds  of  his  au- 
thority or  failed  to  fully  discharge  it,  the  ratification  and  approval  of  the 
principal,  by  adopting  the  contract,  would  cure  and  render  of  no  effect  all  prior 
irregularities  of  the  agent.  The  following  authorities  support  the  views  I 
have  just  expressed:  Jameson,  Const.  Conv.  §  124;  Federalist,  No.  40,  (Ed* 
1873,)  p.  316;  WelU  v.  Baiii,  Ih  Pa.  St.  89. 

In  the  last  case  it  was  held  that  the  court  would  take  cognizance  of  the 
action  of  the  constitutional  convention  upon  matters  not  within  its  juris- 
diction at  the  time  fixed  for  the  vote  thereon,  when  another  time  was  pre- 
scribed by  law;  but  that,  touching  matters  within  its  jurisdiction,  its  action 
v.15 — 41  (no.  x) 
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\ra8  not  subject  to  review  in  the  courta  As  the  decision  of  the  court  bears 
upon  the  point  now  under  consideration,  as  well  as  upon  the  question  of 
the  court*s  jurisdiction,  I  cannot  refrain*  from  giving  the  following  lan- 
guage of  Agnew,  C.  J.,  who  delivered  the  opinion  of  the  court:  *•  The  con- 
vention was  clothed  with  exprese  powev  to  aot  upon  the  question  of  sub- 
mitting the  amendments,  in  whole  or  in  part,  having  all  the  necessary  author- 
ity to  make  rules  for  its  own  procedure,  and  to  decide  upon  all  questions  fall- 
ing within  the  scope  of  its  authority.  The  power  over  the  manner  of  suIh 
mitting  amendments  is  expressly  confeiTed  in  the  fifth  section.  It  is  true, 
the  law  gives  to  one-third  of  all  the  members  a  right  to  require  a  separate 
submission  of  any  amendment.  But,  while  this  right  is  awarded  to  the  mi- 
nority of  the  body,  it  is  one  upon  which  the  convention  itself  must  act,  and 
it  must  act  according  to  its  own  rules  of  procedure.  The  question  of  a  sep- 
arate submission  being  one  committod  to  the  whole  body,  of  which  the  requir- 
ing third  is  itself  a  part,  it  must  be  presumed  that  the  decision  of  the  body 
as  a  whole  was  rightly  made,  and  either  that  the  request  was  not  made  by  a 
full  one-third  of  all  the  members,  or,  if  made  by  one-third,  it  was  not  in  a 
regular  or  orderly  way.  It  would  be  a  violent  presumption  to  suppose  that  the 
body  would  willfully  disregard  their  own  oaths,  as  well  as  a  full  and  orderly 
request ;  and,  if  they  did  this  wrong,  no  appeal  is  given  to  the  judiciary,  and  the 
error  can  be  corrected  by  the  people  themselves,  by  rejecting  the  work  of  the 
convention.  If  the  people,  notwithstanding,. chose  to  ratify  their  work,  with 
them  lies  the  consequence.  Mere  errors  of  procedure  will  then  be  of  no 
avail.  The  convention  having  in  that  matter  acted  within  the  scope  of  its 
undoubted  power,  we  must  take  its  decision  as  final,  and  leave  correction  to 
the  power  to  vt'hich  it  belongs." 

This  case  does  not  support  the  position  to  the  effect  that  courts  have  juris- 
diction to  inquire  into  the  validity  of  constitutions.  It  holds  that  a  consti- 
tution must  be  submitted  at  an  election  conducted  in  the  manner  prescribed 
by  law,  and  that  the  convention  framing  it,  in  the  absence  of  any  authority 
conferred  upon  it  so  to  do,  cannot  fix  the  manner  of  conducting  the  election 
different  from  the  requirements  of  statutes.  It  does  not  hold  that,  if  the 
constitution  had  been  adopted  at  such  an  election  recognized  and  promulgated 
by  the  political  department  of  the  state,  the  courts  could  inquire  into  such 
irregularities.  The  constitution  had  not  been  adopted;  no  election  had  been 
had  to  vote  upon  it  when  the  case  was  decided,  and,  of  course,  no  such  ques- 
tion could  have  been  raised  in  it.  The  case  was  at  nisi  prius,  and  was  to  re- 
strain the  commission  appointed  by  the  convention  from  holding  an  election 
in  the  city  of  Philadelphia,  on  the  third  Tuesday  of  December,  1873,  to  vote 
upon  the  adoption  of  the  constitution.  The  decision  was  made  on  the  second 
day  of  December,  1873. 

12.  It  is  not  necessary,  in  order  to  support  the  position  that  the  courts  have 
no  jurisdiction  to  inquire  into  the  existence  and  validity  of  a  constitution,  to 
go  to  the  extent  of  holding  that  a  constitution  or  an  amendment  thereof, 
framed  and  submitted  for  the  approval  of  the  people  by  a  convention  or  leg- 
islature, without  any  pretense  of  authority  from  an  existing  constitution 
or  government,  or  in  contravention  of  rules  prescribed  by  such  constitution 
or  government  conti'olling  the  choice  of  the  members  of  the  convention,  or 
directing  the  concurrence  of  the  legislature  in  the  act  of  framing  and  submit- 
ting the  constitution  to  the  vote  of  the  people,  and  the  like,  must  be  accepted 
by  the  courts  as  the  constitution  of  the  state.  Nor  would  a  constitution  be  so 
accepted  when  the  people  failed  or  refused  to  approve  and  ratify  it.  Whenever 
the  violation  of  the  constitution  or  law  by  the  convention  or  legislature  is  of  such 
character  as  to  defeat  their  jurisdiction,  or  when,  by  reason  of  non-compliance 
therewith,  these  bodies  acquire  no  jurisdiction,  their  pixxjeedings  are  void  and 
the  courts  of  the  state  may  disregard  their  acts.    But  mere  irregularities,  or 
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even  violations  of  law  in  matters  whereof  they  have  jurisdiction,  will  form 
no  ground  for  interference  on  the  part  of  the  courts. 

But,  however  irregularly  a  constitution  may  be  formed  and  submitted  to  the 
people,  even  though  no  authority  therefor  was  had  under  a  prior  constitution 
and  laws ;  nay,  though  it  was  done  in  contravention  of  existing  laws, — if  the 
constitution  or  amendment  be  adopted  and  ratified  by  the  people,  and  regarded 
by  the  existing  political  authority  of  the  state,  and  thus  becomes  de  facto  the 
supreme  law,  the  courts  must  accept  it  as  the  constitution  of  the  state.  Were 
the  rule  otherwise,  conflicts  would  arise  between  the  political  and  judiciary 
ilepartments  of  the  state.  But  the  constitution  contemplates  harmony  in  the 
.several  departments  of  the  government,  and  the  courts  must,  therefore,  accept 
the  constitution  recognized  by  the  political  department  of  the  state. 

The  history  of  the  formation  of  the  constitutions  of  the  Union  and  of  the 
states,  shows  tliat  in  many  instances  they  were  framed  and  submitted  to  the 
the  people  without  authority,  or  in  contravention  of  the  express  constitu- 
tional provisions.  I  have  not  time  to  recite  instances  of  this  character.  The 
subject  is  clearly  and  pointedly  discussed  in  Jameson's  Constitutional  Con- 
vention, a  work  highly  regarded  by  statesmen  and  the  legal  profession.  But 
in  no  case,  I  may  safely  assert,  where  a  constitution  (»r  a  constitutional  amend- 
ment has  been  aflopted  by  the  people,  and  recognized  and  promulgated  as  the 
constitution  by  the  political  department  of  the  state,  have  the  courts  ventured 
to  declare  it  invalid. 

The  conclusion  I  reach  upon  the  question  of  the  jurisdiction  of  the  courts, 
of  course  settles  the  cas&  It  is  proper  to  say  that  the  question  was  not  brought 
to  our  attention  upon  the  first  argument,  and  it  did  not  occur  to  n\e  upon  my 
investigation  of  the  points  upon  which  the  case  was  submitted.  It  was  not, 
therefore,  noticed  in  my  first  opinion. 

13.  Upon  an  examination  of  the  case  I  am  satisfied  that  my  conclusion  upon 
tlie  points  discussed  in  my  first  opiniou  are  sound.  Even  if  I  am  mistaken  on 
this  subject  of  jurisdiction,  I  am  confident  that  I  am  supported  in  my  conclu- 
sions by  the  points  I  present  in  my  first  opinion.  Several  authorities  have 
fallen  under  my  observation,  and  man/  arguments  have  occurred  to  my  mind 
since  I  prepared  that  opinion,  which  support  my  conclusions  therein  announced. 
Some  of  them  I  propose  to  present  in  connection  with  answers  to  the  argu- 
ments of  the  majority  of  the  court  as  expressed  in  the  opinion  of  Cliief  Jus- 
tice Day.  I  pursue  this  course  for  the  sake  of  brevity;  at  the  same  time  I  be- 
lieve it  will  enable  me  more  clearly  to  present  the  new  views  and  authori- 
ties I  have  at  hand. 

In  support  of  the  sixth  point  of  my  former  opinion,  which  maintains  that 
the  nineteenth  general  assembly  was  charged  with  the  duty  and  authority  to 
determine  whether  the  proceedings  prescribed  by  law  to  be  had  preliminary 
to  the  action  of  that  body  in  summitting  the  amendment  to  the  people,  I  need, 
I  think,  to  advance  but  one  additional  argument,  which  is  based  upon  a  clearly- 
expressed  legislative  requirement  that  at  least  one  preliminary  act,  giving  the 
nineteenth  general  assembly  jurisdiction,  should  be  determined  by  that  body. 
It  is  this:  Chapter  114,  §  1,  Acts  1876,  (Miller's  Code,  p.  1198,)  provides  as 
follows :  "  That  whenever  any  proposition  to  amend  the  constitution  has  passed 
the  general  assembly  and  [been]  referred  to  the  next  succeeding  legislature, 
as  provided  in  section  1,  art.  10,  of  the  constitution,  the  secretary  of  state 
shall  cause  the  same  to  be  published  in  two  newspapers  of  general  circulation 
in  each  congressional  district  in  tlie  state  for  the  time  provided  in  section  1, 
art.  10,  of  the  constitution;  and  the  fact  of  such  publication  having  been 
made  shall  be  verified  by  the  affidavits  of  the  publishers  of  such  newspapers, 
and  such  afiidavits,  together  witli  the  certificate  of  the  secretary  of  state  that 
he  Iiad  'designated  the  newspapers  in  which  the  publication  was  made,  shall 
be  file<l,  preserved,  and  recorded  in  a  book  kept  for  that  purpose  in  the  office 
vf  the  secretary  of  state;  and  the  secretary  of  state  shall  report  his  acts  in  the 
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preuimes  to  the  next  succeeding  generul  assembly."  Under  the  provision  the 
secretary  of  state  is  required  to  designate  tlie  newspapers  in  wliicli  the  propo- 
sition shall  be  published,  and  to  file  and  record  the  proofs  of  publication,  to- 
gether with  his  certificate  showing  the  newspapers  designated  by  him.  He  is 
required  to  report  his  ac;tion  to  the  general  assembly  last  acting  upon  the  pro- 
position. This  contemplates  that  he  shall  report  the  record  kept  by  him,  as 
required  by  the  statute  just  quoted.  Now,  it  cannot  be  doubted  that  the  ob- 
ject of  the  provision  was  to  inform  the  general  assembly  of  what  luid  been 
done  in  the  way  of  compliance  with  the  law  requiring  publication.  The  law 
thus  provides  that  all  matters  i)ertaining  to  the  publication  shcdl  be  m;ule 
known  to  the  general  assembly.  Why  should  it  be  informed  upon  these  facts  y 
For  no  other  reason  than  it  is  required  to  determine  whether  the  law  regard- 
ing publication  had  been  complied  with  so  that  it  acquired  jurisdiction. 

Now,  surely,  if  the  general  assembly  was  not  clothed  with  the  authority  to 
decide  upon  this  matter,  no  such  requirement  would  have  existed.  If  the  sec- 
retary of  state  was  clothed  with  authority  of  deciding  it,  he  would  have  been 
required  to  certify  his  decision,  and  not  the  facts.  But  no  such  requirement 
exists.  I  think  it  cannot  be  doubted  that  this  provision  contemplates  that  the 
general  assembly  shall  decide  upon  the  question  of  compliance  with  the  law 
in  regard  to  publication.  Now,  it  would  be  strange  indeed  if  this  question 
is  to  be  determined  by  the  general  assembly,  and  all  other  questions  pertain- 
ing to  their  jurisdiction  sliould  be  left  in  nublbiLSy  without  authority  anywhere 
to  determine  them.  But,  under  familiar  principles  of  the  law,  the  nineteenth 
general  assembly  was  required  to  determine  tlie  regularity  of  all  prior  pro- 
ceedings. It  could  lawfully  act  only  in  cfise  prior  proceedings  complied  with 
the  law.  The  proposed  amendment  was  "referred"  to  it  by  the  eighteenth 
general  assembly.  Const,  art.  10,  §  1.  That  reference  carried  with  it  all  mat- 
ters connected  with  the  regularity  of  prior  proceedings.  A  different  view 
would  require  the  legislature  to  act  upon  the  proposition,  even  if  all  proceed- 
ings connected  with  it  were  utterly  illegal.  The  law  in  no  case  countenances 
such  proceedings.  Its  officers  and  ministers  are  the  direct  representatives  of 
the  people,  who  discharge  legislative  functions,  and  are  required  to  act  with 
intelligent  deliberation,  which  will  discover  their  authority  and  disclose  the 
existence  of  facts  whereon  that  authority  rests. 

14.  In  support  of  the  seventh  point  of  my  first  opinion,  which  maintains 
that  as  the  nineteenth  general  assembly  was  clothed  with  authority  to  deter- 
mine the  regularity  of  the  preliminary  proceedings  had  before  they  could  act, 
their  determination  is  conclusive,  I  will  add  the  following  thoughts:  It  is 
a  well-settled  rule  that  the  decisions  of  all  courts,  special  tribunals,  and  offi- 
cers which  have  jurisdiction  of  matters  involved  in  proceedings  before  them, 
are  held  to  be  conclusive  in  all  collateral  proceedings  as  long  as  they  sti\nd  un- 
reversed by  direct  review.  It  is  admitted  that  the  law  has  provided  no  pro- 
ceedings to  review  the  action  of  the  general  assembly.  The  following  a  i- 
thorities,  in  addition  to  those  I  have  before  cited,  support  this  position: 
Town  of  Coloma  v.  Eaves,  92  U.  S.  484;  Virginia  v.  W.  Virginia.  11  Wall. 
39;  Gaines  v.  Thompson,  7  Wall.  347;  Johnson  v.  Towsley,  13  Wall.  72;  Sec- 
retary V.  McGarrahan,  9  Wall.  298;  French  v.  Fyan,  93  U.  S.  169;  CarpetUer 
v.  Montgomery,  7  Blackf.  415.  The  rule  is  applied  in  cases  wliere  the  liberty 
of  the  citizen  is  involved.  The  actions  and  decisions  of  courts  and  legisla- 
tive assemblies  committing  offenders  guilty  of  contempt,  when  jurisdiction  is 
possessed  of  the  person  and  of  the  offense,  will  not  be  reviewed  by  habeas 
corpus,  the  decisions  being  regarded  as  conclusive.  Anderson  v.  Dunn,  ^ 
Wheat.  204;  Fx  parte  Carney.  7  Wheat.  38;  Brass  Crosby* s  Case,  3  Wilson. 
188;  ffouxird  v.  Qossett,  10  Q.  B.  359;  Burdett  v.  Abbott,  14  East,  1;  Cctae  of 
Sheriff  of  Middlesex,  11  Adol.  &  E.  273.  Of  course,  if  a  legislative  body  or  a 
court  has  no  authority  to  punish  a  particular  act  as  for  contempt,  and  it  is 
not  in  fact  regarded  by  the  law  as  a  contempt,  no  jurisdiction  attaches.     KU- 
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houj'n  V.  Thompson,  103  U.  S.  168.  But,  whenever  jurisdiction  over  the  par- 
ticnlar  act  is  possessed,  the  commitment  is  conclusive  and  will  not  be  re- 
viewed. 

Ill  Hawkhxs  v.  Oorernor,  1  Ark.  576,  it  was  held  tliat  the  judiciary  have  no 
jnrisdiction  to  interfere  with  other  departments  of  the  government  in  the  dis- 
charge of  politicsil  duties.  The  court  says:  "All  departments  of  the  govern- 
ment unquestionably  have  the  right  of  judging  of  the  constitution  and  inter- 
preting it  for  themselves."  If  the  law  provides  no  direct  proceeding  to  review 
the  Jiction  of  the  political  departments  in  the  courts,  their  action  must  be  con- 
clusive in  collateral  proceedings.  It  is  admitted  that  the  law  provides  no  way 
to  review  the  action  of  the  general  assembly  in  proceedings  involving  consti- 
tutional amendments. 

15.  The  ninth  point  of  my  first  opinion  maintains  that  the  provisions 
of  the  constitution  to  the  effect  that  a  proposed  amendment  shall  be  entered 
upon  the  journal  does  not  require  it  to  be  copied  in  full.  The  purpose  of  the 
language  of  the  constitution,  in  my  opinion,  is  to  secure  an  entry  of  the  yeas 
and  nays,  thus  showing  the  votes  of  members  of  the  two  houses.  The  lan- 
guage of  the  provision  is  that "  the  proposed  amendment  shall  be  entered  on  the 
journal  with  the  yeas  and  nays  taken  thereon."  We  are  required  to  interpret 
the  language  here  used  as  it  is  always  understood  in  legislative  practice  and 
proceeding.  In  the  absence  of  aid  from  this  source,  the  meaning  of  the  pro- 
vision as  to  yeas  and  nays  would  not  be  understood.  The  direction  that  the 
yeas  and  nays  shall  be  entered,  means,  in  parliamentary  language,  that  the 
name  of  each  member  shall  be  written  on  the  journal,  indicating  his  vote 
either  yea  or  nay.  It  does  not  mean  that  the  number  only  of  the  yeas  and 
nays  shall  appear.  It  does  not  mean  that  the  full  name  of  the  member  shall 
be  written  out,  for  the  reason  that  the  language  is  not  so  understood  when 
applied  to  parliamentary  proceedings.  We  surely  must  interpret  the  whole 
provision  in  the  sense  of  the  language  when  applied  to  parliamentary  pro- 
ceedings. This  conclusion  is  based  upon  familiar  rules  of  statutory  and  con- 
stitutional interpretation.  Now,  if  we  apply  this  rule  to  one  part  of  the  pro- 
vision,— to  the  requirement  as  to  the  yeas  and  nays, — we  should  apply  it  to  the 
other  part,  and  in  that  way  learn  what  the  woixi  ♦* eater"  means  when  used  in 
reference  to  parliamentary  proceedings.  Fruler  the  rule  of  construction  just 
referred  to  we  must  seek  for  the  meaning  of  the  word  as  it  is  used  in  the  con- 
stitution and  laws  of  the  state;  and,  where  used  in  relation  to  parliamentary 
proceedings,  I  have  shown  in  my  first  opinion  that  no  instance  can  be  found 
where  it  is  used  without  qualifying  words  in  our  statutes,  in  which  it  means 
to  copy  or  write  in  full. 

It  is,  1  think,  a  uniform  practice  of  legislative  assemblies  to  enter  all  mat- 
ters required  to  appear  on  their  journal  by  description  or  titles,  unless  other- 
wise specially  ordered.  So  far  as  I  am  able  to  discover,  this  is  the  practice 
]»revailing  in  the  general  assembly  of  this  state.  A  rule  prevailing  in  con- 
gress (Xo.  181  of  the  rules  published  in  1863)  provides  that  *•  membere  halving 
petitions  and  memorials  to  present  may  hand  them  to  the  clerk,  indorse  the 
same  with  their  names,  and  the  reference  or  disposition  to  be  made  thereof; 
and  such  petitions  and  memorials  shall  be  entered  on  theJournaU  subject  to 
the  control  and  direction  of  the  speaker,"  etc.  Under  this  rule  the  uniform 
practice  has  been  for  years  to  make  the  entry  by  stating  briefly  the  relief 
sought  or  the  object  prayed  for,  and  the  name  of  the  petitioner,  if  one  only 
signs  the  petition,  or,  if  more,  the  place  of  residence  of  the  petitioners,  without 
their  names.  This  statement  I  have  verified  by  an  examination  of  the  printed 
journal  published  during  a  period  of  time  when  this  rule  was  in  force. 

The  argument  based  upon  the  thought  that  the  proposition  should  be  en- 
tered in  full  upon  the  journals  in  order  to  give  notice  to  the  people  and  to 
the  succeeding  general  assembly  of  the  precise  form  of  the  amendment  to  be 
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voted  upon  by  the  people,  falls  in  support  from  the  facts.  It  is  to  be  pre- 
sumed that  the  framers  of  the  constitution  were  familiar  with  parliamentary 
proceedings  and  the  language  of  legislative  bodies,  and  well  knew  the  habits 
of  our  people.  They  knew  that  in  a  parliamentary  sense,  as  well  iis  in  a 
statutory  sense,  the  word  "  enter  "  does  not  mean  to  copy  in  full ;  that  it  means 
a  note  or  memorandum  describing,  by  its  title  or  otherwise,  the  paper  to  be 
entered,  and  that  no  one  in  the  state  ever  consulted  the  journals  for  the  pur- 
pose of  gaining  information  relating  to  the  acts  of  the  respective  houses  of 
the  general  assembly,  further  than  as  to  the  votes  of  the  members.  The  jour- 
nals are  of  limited  circulation,  and  are  not  sought  after  by  officers  of  the 
state  or  the  people.  They  are  not  usually  read  by  any  citizen  for  any  pur- 
pose. It  surely  could  not  have  been  in  contemplation  of  the  framers  of  the 
constitution  that  the  people  would  gain  information  of  the  proposed  amend- 
ment from  the  journals.  On  the  other  hand,  the  statutes  of  the  state  are  the 
source  of  information  to  which  all  the  people  resort  for  knowledge  touching 
the  legislation  of  the  state.  These  statutes  are  extensively  circulated,  and 
present  the  laws  in  a  form  that  is  readily  accessible  to  all.  The  joint  resolu- 
tions of  the  general  assembly  are  published  with  the  statutes.  This  has  always 
been  the  practice  in  Iowa,  beginning  with  the  first  territorial  legislature.  In- 
deed, it  appears  unreasonable  to  suppose  that  the  framers  of  the  constitution 
intended  the  proposition  to  amend  the  constitution  to  be  copied  into  the 
journals  of  the  general  assembly  for  tiie  information  of  the  people.  But  inas- 
much as  the  journals  are  the  proper  record  of  the  votes  of  the  members  of 
the  general  assembly,  whose  constituents  have  a  right  to  know,  and  an  in- 
terest in  knowing,  how  they  voted,  the  constitutional  provisions  requiring  the 
proposition  to  amend  the  constitution  to  be  "  entered  upon  the  journals  with 
the  yeas  and  nays  taken  thereon,"  was  intended  to  provide  for  a  record  of 
the  votes  of  the  general  assembly.  The  entry  of  the  proposition  by  its  title 
with  the  yeiis  and  nays  in  the  manner  recognized  and  practiced  by  legislative 
assemblies  is  what  the  constitution  requires.  It  has  been  complied  with  in 
the  case  of  the  amendment  under  consideration. 

16.  An  ancient  yet  familiar  maxim  of  the  law  is  expressed  in  this  lan- 
guage: "All  acts  are  presumed  to  have  been  rightly  and  regularly  done." 
The  maxim  aj)plies  to  acts  of  all  officers  of  every  department  of  the  govern- 
ment, and,  indeed,  to  tlie  acts  of  private  persons.  It  is  unnecessary  to  cite 
cases  to  show  that  proceedings  of  the  legislature  are  within  its  scope.  The 
presumption  always  prevails  that  men  will  act  honestly,  and  duly  discharge 
all  duty,  whether  imposed  by  law  or  morals.  Tlie  law  regards  eveiy  citizen 
as  honest,  and  every  officer  of  the  state  as  patriotic  and  faithful  in  the  dis- 
charge of  public  duties.  Hence,  the  acts  of  all  men  are  presumed,  in  the  lan- 
guage of  the  maxim  '*  to  have  been  rightly  and  regularly  done."  Surely,  it 
will  not  be  expected  of  me  to  cite  cases  to  support  the  authority  of  this  an- 
cient maxim.  Under  it,  if  an  official  act  is  done  in  the  exercise  of  lawful  au- 
thority, all  preliminary  and  preceding  acts  are  presumed  to  have  been  regular 
until  irregularity  is  proved.  Under  this  presumption,  all  uncertainty  as  to 
the  regularity  of  the  acts  in  question  will  be  solved  in  their  favor.  Thus,  it 
the  record  of  odicial  proceedings  shows  that  an  act  was  done  or  an  order  mado 
which  would  arrest  all  future  proceedings  until  their  effect  should  be  removed 
by  another  act  or  order,  and  the  officer  proceeds  as  though  it  were  done>  yet 
the  record  fails  to  show  it,  the  law  will  presume  the  existence  of  regularity, 
and  that  the  effect  of  the  act  or  order  was  removed  by  proper  proceedings. 
Thus,  if  a  court  should  order  a  continuance  of  a  case,  and  afterwards,  at  tin* 
same  term,  it  appeiu-s  that  the  parties  went  to  trial,  it  would  be  presumt!^! 
that  the  order  for  the  continuance  was  set  aside.  So,  if  a  default  should  l>e 
entered  and  the  record  shows  that  subsequently  the  defendant  pleaded,  and  a 
trial  was  had,  and  a  verdict  rendered  against  the  plaintiff,  it  would  be  presumed 
that  the  default  was  set  aside. 
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But  It  is  useless  to  illustrate  the  maxim  under  consideration.  It  may  be 
stated,  in  general  terras,  that  when  an  ofHcer  is  charged  with  the  duty  of  per- 
forming certain  preliminary  acts  before  an  ultimate  act,  after  it  is  done  the  law 
will  presume  that  the  preliminary  acts  were  done.  And  if,  according  to  the 
course  of  business  of  an  officer,  or  according  to  the  rules  of  practice  of  a  court, 
such  f>reliminary  acts  may  be  done  and  are  not  shown  by  the  record,  the  law 
will  presume  they  were  done  according  to  the  course  of  business  or  rules.  I 
will  now  proceed  to  show  that  under  these  rules  the  fatal  words  "or  to  be  used," 
which,  in  the  view  of  the  majority  of  this  court,  are  so  potent  as  to  overthrow  a 
part  of  the  constitution  adopted  by  the  people,  and  recognized  and  promul- 
giited  by  the  political  authori^  of  the  state,  will  be  held  by  the  law  to  have 
been  stricken  out  of  the  substitute  of  Senator  Ilemeu  way  before  it  was  finally 
iuiopted  by  the  senate.  Under  the  plain  language  and  unquestioned  spirit  of 
the  maxim  cited  above,  these  mischievous  words  must  be  presumed  to  have 
been  stricken  out,  for  the  very  plain  reason  that  the  passage  of  the  resolution 
in  the  form  of  its  enrollment,  the  ultimate  act,  could  not  have  been  regularly 
done  if  the  words  remained.  Hence,  as  in  the  case  of  the  order  of  contin- 
uance, or  the  default  above  supposed,  the  law  will  presume,  in  favor  of  the  reg- 
ularity of  the  proceedings,  that  the  words  were,  in  some  manner,  in  accord  wiSh 
rules  of  legislative  proceedings,  eliminated  from  the  substitute,  the  adoption  of 
which,  without  the  words,  was  the  ultimate  act  shown  by  the  enrollment  in  thid 
arcliives  of  the  state ;  and  the  presumption  is  entirely  in  accord  with  the  rules 
of  parliamentary  proceedings,  a,nd  does  not  necessarily  contradict  the  journal 
entry  at  any  time  while  the  substitute  of  Senator  Hemenway  was  under  the 
control  of  the  senate,  the  words  *'or  to  be  used  "  could  have  been  stricken  out 
by  g<eneral  oonsent,  witliout  the  formality  of  a  vote  in  any  form.  See  Cush- 
ing*s  Manual,  §§  21,  164,  316. 

Of  course,  in*  cases  where  acts  of  a  parliamentary  body  are  done  by  general 
consent,  there  is  no  motion  and  no  vote ;  hence  neither  motion  nor  vote  upon 
striking  out  the-  words  could  have  been  entered  in  the  journal,  for  there  was 
nothing  of  the  kind,  and  an  order  for  striking  out  the  words  would  not  ap- 
pear upon  the  journal.    (Jushiug,  Laws  &  Pr.  Leg.  Assem.  §  1793. 

It  follows,  therefore,  that  the  words  '*  or  to  be  used"  oonld  have  been  struck 
out  without  that  act  appearing  in  any  form  upon  the  journal.  After  general 
fionsent  was  bad  in  pursuance  thereof,  the  words  would  have  been  stricken 
out  of  the  Hemenway  amendment.  This  required  no  entry  to  be  made*  by 
the  clerk  keeping  the  journal.  Under  the  maxim  and  doctrine  above  stated, 
the  law  will  presume  that  the  words  were  stricken  out.  It  must  be  remem- 
liered  that  the  journal  does  not  show  that  the  words  were  not  stricken  out; 
it  ls<  therefore,  not  contradicted  by  this  legal  presumption.  Cushing*s  Manual, 
«-it€d  above,  by  statute  governs  the  proceedings  of  the  general  assembly, 
c^ode,  g  27. 

l7.  I  will  now  present  additional  considerations  which  support  the  position 
advanced  in  the  tenth  point  of  my  first  opinion,  to  the  effect  tliat  the  enrolled 
joint  resolution  is  the  authoritative  and  exclusive  expression  of  the  legislative 
will,  behind  which  courts  cannot  go.  Tliis  |X)sition  is  resisted  in  both  the  first 
and  supplemental  opinions  of  the  majority,  on  the  ground  that  there  is  no  re- 
quirement, either  in  tlie  constitution  or  statute  of  the  state,  to  the  effect  that 
joint  resolutions  shall  be  signed  by  the  presiding  ofiicers  of  the  respective 
houses  of  the  general  assembly  and  be  enrolled. 

As  is  stated  in  the  first  majority  opinion,  *»no  provision  is  made  in  the 
constitution  or  statute  for  the  enrollment  of  a  bill,  act,  or  joint  resolution 
which  has  passed  the  general  assembly."  It  is,  in  another  connection  in  tlie 
same  opinion,  incorrectly  stated  that  "  there  is  no  provision  of  the  constitu- 
tion, nor  is  there  a  statute,  which,  by  implication,  requires  that  a  joint  reso- 
lution proposing  to  amend  the  constitution  shall  be  signed  by  the  presiding 
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officers  of  the  two  bodies."  Upon  this  position,  as  to  the  provisions  of  the 
law,  the  majority  conclude  that  the  enrollment  of  a  joint  resolution  has  not 
the  force  and  effect  of  an  enrolled  bill.  It  is  conceded  by  the  majority  that 
the  eniollment  of  each  is  required  by  the  law  on  the  ground  that  it  was  the 
practice  at  the  time  of  the  adoption  of  this  constitution;  that  is,  it  is  a  pro- 
vision of  the  parliamentary  law,  which  is  not  repealed,  but  rather  recognized, 
by  the  constitution.  But  because  there  is  no  requirement  that  the  joint  reso- 
lution shall  be  signed  by  the  presiding  officers  of  the  two  houses,  and  approved 
by  the  governor,  the  enrollment  does  not  impart  to  it  the  authenticity  and 
force  as  evidence  of  the  legislative  will  that  is  imparted  by  the  enrollment  of 
a  bill.  In  the  first  place,  parliamentary  law  regards  bills  and  joint  resolutions 
in  the  same  light. 

Gushing,  iii  his  work  on  the  Law  and  Practice  of  Legislative  Assemblies,! 
2403,  uses  tliis  language:  '^A  form  of  legislation  which  is  in  frequent  use  in 
this  country,  chiefly  for  administration  purposes  of  local  or  temporary  char- 
acter, sometimes  for  private  purposes  only,  is  variously  known  in  one  legis- 
lative assembly  as  a  joint  resolution,  a  resolution,  or  a  resolve.  This  form  of 
leginlation  is  recognized  in  most  of  our  constitutions,  in  which,  and  in  the 
rules  and  orders  of  our  legislative  bodies,  it  is  put  upon  the  same  footing, 
and  made  subject  to  the  same  regulations,  with  bills,  properly  so  called.  In 
congress,  a  joint  resolution,  which  is  the  name  given  in  that  body  to  this  kind 
of  legislation,  is  there  known  as  a  bill.*'  Unwritten  laws,  by  which  expres- 
sion I  mean  laws  not  in  the  form  of  statutes,  are  established  by  custom  and 
the  course  of  practice  of  the  people  or  the  government  acting  under  and  in 
recognition  of  such  laws.  Parliamentary  law  is  mainly  established  in  that 
way,  as  there  are  few  statutes  pertaining  to  the  practice  of  parliamentary 
bodies.  When  a  practice  has  continued  for  a  long  time,  and  has  never  been 
questioned  or  varied  from,  it  is  regarded  as  authorized  by  law.  Indeed,  the 
custom,  under  which  the  practice  is  had,  has  the  force  of  law.  Since  the  be- 
gining  of  the  terntorial  existence  of  Iowa,  it  has  been  the  custom  of  all  leg- 
islatures, territorial  and  state,  to  regard  joint  resolutions  as  bills.  Under 
this  custom,  which,  as  I'  have  shown,  is  in  accord  with  parliamentary  law, 
joint  resolutions  have  been  signed  by  the  presiding  officers  of  the  two  houses, 
approved  by  the  governor,  and  enrolled.  In  this  respect  there  has  been  no 
variation  of  the  practice.  At  the  first  session  of  the  territorial  legislatare. 
commencing  in  1838, 12  joint  resolutions  were  passed,  the  first  on  the  twenty- 
seventh  day  of  November.  All  were  signed  by  the  presiding  officer  of  the 
houses,  and  approved  by  the  governor.  In  subsequent  general  assemblies, 
botli  before  and  since  the  admission  of  the  state  into  the  Union,  joint  resolu- 
tions have  been  frequently  passeil.  Their  number  reaches  nearly  500,  yet  in 
every  instance  have  they  been  signed  by  the  presiding  officers  of  the  booses 
and  approved  by  the  governor,  except  in  one  or  two  instances,  when  execntive 
approval  was  withheld,  as  in  the  case  of  a  bill,  and  also  enrolled. 

I  conclude  that,  under  the  well-established  rule  of  parliamentary  law,  joint 
rasolutions  are  included  within  the  term  "bills." 

Now,  parlimentary  law  was  in  existence  when  the  constitution  was  adopted. 
and  the  word  *'  bills,"  when  used  in  it,  must  be  understood  in  the  sense  it  bears 
when  Ufeed  in  that  law  from  which  it  was  borrowed.  When  we  find  the  word 
"bills  "  in  the  constitution,  we  turn  to  the  foregoing  authoritative  statement 
and  practice  to  ascertain  what  the  term  includes.  We  are  there  told  that  it 
includes  **  bills  properly  so  called,  and  joint  resolutions." 

The  principles  upon  which  these  positions  are  based  are  admitted  in  that 
part  of  the  majority  opinion  just  referred  to.  I  am  sure  it  will  not  now  be 
denied. 

Article  3,  §§  15,  16,  of  the  constitution  provides  that  « bills "  shall  be 
signed  by  the  president  and  speaker  of  the  respective  houses,  and  appiroved 
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"by  the  governor.  As  we  have  seen,  the  word  **  bills  "  includes  joint  resolutions. 
So  joint  resolutions,  under  the  requirement  of  the  constitution,  must  be  signed, 
J)y  the  presiding  officers  of  the  two  houses  and  approved  by  the  governor. 

Does  the  law  require  that  a  joint  resolution  shall  be  enrolled?  The  ma- 
jority admits  that  it  does,  as  I  have  above  shown,  on  the  ground  that  such  is 
the  requirement  of  parliamentary  law.  But  in  the  case  of  a  joint  resolution, 
containing  a  proposition  to  amend  the  constitution,  there  is  a  statute  contem- 
plating such  enrollment.  Code,  §  61,  provides  that  the  secretary  of  state 
•*  shall  have  charge  of  and  keep  all  the  acts  and  resolutions  of  the  territorial 
legislature  and  the  general  assembly  of  the  state,  the  enrolled  constitution 
of  the  state,"  etc.  The  statute  contemplated  that  the  constitution  is  enrolled. 
Of  course  the  whole  constitution  is  enrolled.  An  amendment  becomes  a  part 
of  the  constitution.  It  must  be  enrolled,  otherwise  the  whole  instrument 
vould  not  be  enrolled.  I  conclude,  therefore,  that  the  constitution,  in  explicit 
language,  requires  the  joint  resolution  proposing  the  amendment  to  the  con- 
stitution to  be  signed  by  the  presiding  officers  of  the  two  houses  and  approved 
by  the  governor;  and  that  not  only  is  the  enrollment  required  under  the 
practice  prescribed  by  parliamentary  law,  but  is  contemplated  by  the  statute. 

We  have  the  joint  resolution  signed  by  the  presiding  officers  of  the  two 
houses,  approved  by  the  governor,  and  enrolled  under  constitutional  and  leg- 
islative requirement.  Here  is  the  enrolled  bill,  the  ultimate  expression  of 
the  legislative  will,  in  the  form  and  authenticated  in  the  manner  prescribed 
by  the  constitution  and  statute,  and  yet  the  majority  of  the  court  think  it 
evidence  inferior  to  the  journals  of  the  houses,  for  the  only  reason  that  the 
(constitution  requires  the  amendment  shall  be  ''entered''  upon  the  journals, 
which,  in  their  opinion,  can  only  be  done  by  copying  it  in  full.  If  it  were 
conceded  that  the  constitution,  by  the  use  of  the  word  "enter,"  required  the 
amendment  to  be  copied  in  full  upon  the  journal,  in  view  of  the  foregoing 
conclusions  that  the  signing  of  the  joint  resolution  by  the  presiding  officers 
and  approval  by  the  governor  and  its  enrollment  is  required  by  the  constitu- 
tion, the  enrolled  resolution  must  be  regarded  as  the  ultimate  expression  of 
the  legislative  will.  The  enti^  in  the  journal  are  but  preliminary  to  the  ulti- 
mate acts, — the  signing,  approval,  and  enrollment, — which  the  constitution  and 
law  prescribe  as  the  final  expression  of  the  legislative  will.  This,  under  the 
plainest  principles,  cannot  be  defeated  by  an  omission  to  do  the  prelimi- 
nary act.  In  this  view  the  requirement  to  enter  was  not  jurisdictional.  It 
was  in  the  nature  of  a  requirement  pertaining  to  proceedings  to  be  had  prior 
to  the  ultimate  and  final  act  of  the  general  assembly.  The  enrollment  after 
the  authentication  by  the  presiding  officers  of  the  houses  and  approval  by  the 
governor,  all  being  required  by  the  constitution  and  the  laws,  cannot  be  ques- 
tioned or  impeached,  for  it  is  the  ultimate  expression  of  legislative  will,  be- 
hind which  no  court  can  go. 

18.  The  first  position  taken  in  the  majority  opinion  is  that  Luther  v.  Bor- 
den, 7  How.  1,  and  other  cases  which  I  have  cited,  are  not  applicable  in  prin- 
ciple to  the  case  now  before  us.  A  lengthy  statement  of  the  history  of  the 
l)orr  rebellion  is  made  in  the  opinion.  Whether  it  be  fully  accurate  I  will 
not  inquire.  Surely  my  brothers  will  not  claim  that  because  the  Dorr  rebell- 
ion was  not  founded  upon  just  cause,  and  the  Dorr  constitution  was  not  law- 
fully adopted,  and  the  government  established  thereby,  in  the  language  of  the 
majority,  •*  had  but  a  short  and  ignoble  existence,"  these  facts  stated  by  the 
chief  ju.stice  with  so  much  emphasis  have  anything  to  do  with  the  questions 
of  law  decided  by  the  courts.  It  is  true,  and  the  facts  are  shown  by  the  state- 
ment of  the  case  found  in  the  majority  opinion,  that  one  of  the  parties  to  the 
action,  the  defendant,  contended  that  the  charter  was  the  paramount  law  of 
Bhode  Island,  and  the  government  established  thereunder  was  the  govern- 
ment of  the  state,  while  the  plaintiff  maintained  that  the  Dorr  constitution 
was  the  authoritative  constitution  of  the  state,  and  the  government  estab- 


Digitized  by 


Google 


650  THE   NORTHWESTBBN  BEPOBTBB.  [lom. 

lished  by  it  was  the  lightfiil  government.  The  question  upon  which  the  case 
turned  involved  the  vaJtidity  of  the  Dorr  constitution.  If  it  was  valid,  the 
charter  had  no  authoritative  existence.  But  it  was  held  tluit  this  was  a  (k>- 
litical  question  which  the  court  had  no  jurisdiction  to  decide.  The  merits  of 
the  ease  were  not  considered;  it  wa»  disposed  of  upon  the  question  of  juris- 
diction and  no  other.  The  cade  involved  the  validity  of  the  whdleof  the  Don- 
constitution.  Can  it  be  supposed  that  if  the  validity  of  but  a  part  waa  in  ques- 
tion, the  case  would  have  been  differently  decided?  And  if  that  part  had 
been  an  amendment,  would  not  the  result  have  been  the  same?  Or  suppose 
we  consider  the  case  as  involving  the  validity  of  the  charter,  which  is  the  fact, 
the  case  is  the  same.  And  if  a  part  of  the  charter,  being  an  amendment 
thereto,  had  been  involved,  no  different  result  could  have  followed. 

The  court  decided  that  it  had  not  jurisdiction  to  determine  a  question  in- 
volving the  validity  of  the  organic  law  of  the  state.  It  is  plain  that  the 
jurisdiction  would  not  attach  if  the  case  involved  only  an  amendment  to  that 
law,  and  this  is  the  only  distinction  between  that  case  and  the  one  b^ore  us. 
The  majority  opinion  states  a  distinction  in  this  language:  ^*In  that  case 
{LutJier  V.  Bordeii)  the  authority  of  the  court  was  invoked  for  the  admissiuu 
of  oral  evidence  to  overthrow  the  existing  government  and  establish  a  new 
one  in  its  place;  in  this  the  same  authority  is  invoked  simply  to  preserve  the 
existing  constitution  intact."  For  the  present,  admitting  the  language  quoted 
to  be  correct,  it  expresses,  as  plain  as  words  can,  that  the  dispute  in  Rhode 
Island  involved  the  question,  which  was  the  constitution  of  the  state,  the 
charter  or  Dorr's  constitution,  and  the  controveray  in  this  state  ralates  to  the 
validity  of  the  constitution  in  a  certain  form.  It  is  clearly  shown  by  tiie 
language  quoted  that  both  cases  involve  the  question  of  the  existence  of  a 
constitution  in  one  ease  and  the  existence  of  a  part  of  the  constitution  in  the 
other.  The  language  I  have  quoted  has  not  the  merit  of  the  highest  ingen- 
uousness. It  aims  to  gather  strength  for  the  views  of  the  majority  on  tlie 
merit  of  sustaining  old  constitutions  in  Rhode  Island  and  Iowa,  when,  in  fact 
the  meiita  of  the  old  and  new  constitutions  in  neither  state  have  anything  to 
do  with  the  case. 

It  is  surely  an  incorrect  statement,  from  the  8tand-t)oint  of  the  majority,  U> 
assert  that  the  question  before  us  is  whether  our  constitution  shall  be  main- 
tai  ned  vntact, — ^that  is,  kept  from  injury,  left  complete ;  th  us  olainung  that  oar 
constitution  is  injured,  rendered  incomf^ete,  by  the  amendment,  ^peakiujr 
from  my  stand-point,  there  might  be  an  apolog}'  for  the  language,  as  the  fol- 
lowing considerations  will  make  plain:  The  amendment  has  been  adopted  by 
the  people  in  the  form  prescribed  by  law,  and  has  been  ^recognized  and  pitv 
mulgated  by  the  political  department  of  the  government,  as  i^uired  by  the 
constitution  and  the  statute.  It  has,  therefore,  become  a  part  of  the  constitu- 
tion. The  conclusions  of  the  majority  overthrow  a  part  of  the  conatltution: 
my  conclusions  preserve  tlie  whole  ^'  intact."  If  there  is  anything  to  be  gained 
from  the  position  of  the  majority,  as  aunounced  in  the  language  just  quote'l 
to  the  effect  that  there  is  great  merit  in  preserving  the  constitution  '' intact-.*' ii 
comes  to  my  support,  and  not  to  tlieirs.  Suppose  the  government  of  lUiotle 
Island  had  recognized  the  Dorr  constitution,  can  it  be  doubted  tliat,  under  the 
doctrines  of  Luther  v.  Borden,  the  courts  would  have  lield  it  to  be  the  valid 
constitution  of  the  state,  and  would  not  have  gone  behind  that  recogoition  to 
inquire  into  tlie  regularity  of  its  adoption? 

Tlie  doctrine  of  Luther  v.  Bordeni^  applicable  in  principle,  whatever  court, 
whether  state  or  federal,  is  called  upon  to  decide  upon  the  validity  of  a  eou- 
stitution.  The  quotation  found  in  the  opinion  of  the  majority  fi-om  that  de- 
cision, to  the  affect  that  the  United  States  courts  will  follow  the  dt»cisions 
of  the  state  courts  in  cases  involving  state  law  and  state  constitutions,  '\^ 
advanced  as  another  ground  upon  which  the  decision  is  sustained.  It  doe^ 
not  in  any  way  affect  the  other  points  decided,  namely,  that  the  question  oJ 
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the  validity  of  a  state  copstitutioii  is  pt>litical  in  its  character  and  nature,  and 
will  not  be  decided  by  the  courts,  either  state  or  federal. 

Upon  the  question  of  the  applicability  of  Luthei'  v.  Borden^  and  other  cases 
announcing  the  same  doctrines,  to  the  case  before  us,  the  only  real  q^uestiou 
of  dispute  is  this :  Do  the  doctrines  apply  to  the  case  of  the  amendment  of 
the  constitution?  I  have  pointed  out  in  so  many  forms  of  argument  that  the 
question  of  the  existence  and  validity  of  a  part  of  the  constitution  is  a  polit- 
ical question,  in  no  respec*t  differing  from  the  <}ueation  of  the  existence  and 
validity  of  the  whole  constitution,  that  nothing  more  need  be  said  in  this  con- 
nection upon  the  subject.  It  would  not  be  protitiible  to  quote  from  the  cases 
1  liave  cited  to  show  they  hold  that  the  courts  have  no  jurisdiction  in  politi- 
cal cases,  and  that  the  question  of  the  validity  of  a  constitution  is  to  be  set- 
tled by  the  political,  department  of  the  government. 

Helerence  is  made  in  the  majority  opinion  to  the  presidential  electoral  cam- 
mission  of  1876.  It  was  a  special  tribunal  organized  by  the  political  depart- 
ment of  the  government  to  decide  a  political  question.  It  surely  ought  not  to 
l)e  urged,  as  is  done  in  the  majority  opinion,  that  this  was  a  judicial  decision 
which  establishes  the  authority  of  the  courts  to  decide  political  questions,  or 
that  it  illustrates  the  great  public  good  which  may  result  from  the  courts  as- 
snming  jurisdiction  of  such  questions.  It  was  in  fact  a  political  tribunal ; 
that  is,  a  tribunal  created  and  organized  to  decide  a  great  political  question. 
Wliile  it  cannot  be  doubted  that  patriotic  motives  prompted  congress  to 
create  the  tribunal,  and  the  country,  through  that  inHtrumentality,  probably 
escaped  a  serious  partiisan  conflict,  which  I  cannot  believe  would  have  re- 
sulted in  civil  war,  the  policy  of  including  judges  in  the  oommission  is  sub- 
ject to  great  doubt.  It  is  certainly  true  that  many  intelligent  citizens  are  of 
the  opinion  that  their  connection  with  the  commission  tended  to  impair  the 
confidence  to  which  they  are  entitled  from  all  the  people. 

19.  Much  is  said  with  great  force  and  earnestness,  in  the  last  opinion 
of  the  majority,  about  the  evils  which  result  from  changing  the  constitution 
in  a  manner  not  authorized  by  that  instrument.  This  is  denominated  revolu- 
tion, which  would  be  consummated  by  force  of  arms.  In  the  course  of  my 
opinion  I  have  advocated  no  position  which  sustains  the  thought  that  the 
constitution  can  be  lawfully  changed  under  its  provisions,  except  upon  a  sub- 
stantial compliance  theiewitli.  But  the  question,  whether  there  has  been  such 
compliance,  is  for  the  political  department  of  t)ie  government  to  decide  and 
not  for  the  judicial.  I  have  said  if  the  change  is  recognized  by  the  political 
department  of  the  government,  however  it  was  effected,  the  courts  must  fol- 
low that  recognition  and  cannot  defeat  the  constitution  as  existing,  and  rec- 
ognized by  the  government.  It  Is  true  that  if,  without  authority  from  the 
prior  csonstitution,  a  change  is  made  by  the  ratification  of  the  people,  which 
is  (?oncurretl  in  by  the  political  department  of  the  government  and  by  the  peo- 
ple, this  may  be  called  a  peaceable  revolution.  But  I  cannot  say  that  any 
odium  ought  to  l)e  thrown  upon  the  principle  1  state  by  tlie  use  of  the  word 
*•  revolution  *'  to  designjite  the  change  in  this  way.  If  there  is  resistance 
to  such  change,  the  question  would  be  settled  by  an  appeal  to  arms,  and  tliose 
citizens  who  would  oppose  the  existing  government,  and  constitution  recog- 
nized by  that  government,  would  be  the  rebels.  Happily,  under  the  wise  pro- 
visions of  the  constitution  of  the  United  States,  (article  4,  §  4,)  the  national 
government  would  interfere  and  protect  the  state  from  internal  strife.  This 
would  be  done  upon  the  application  of  the  existing  government,  and  the  fed- 
eral authorities  would  recognize  it,  under  tlie  detnsion  of  LiUher  v.  Borden^ 
which  is  in  accord  with  the  fixed  policy  of  the  LTnited  States  government. 

We  have  discovered  that  there  may  occur  two  classes  of  revolution, — one  ac- 
complished peaceably;  the  other,  by  arms.  There  may  occur  a  revolution 
under  other  circumstances,  which  requires  a  place  in  third  class  under  an- 


Digitized  by 


Google 


652  THE  NOBTHWESTERN   BEPOBTER.  [lOWB. 

other  designation.  This  would  happen  when  a  constitution  is  changed  or  al- 
tered in  pursuance  of  a  prior  constitutional  provision,  and  with  the  intention 
on  the  part  of  the  people  and  the  government  to  comply  therewith,  and  the 
change  and  alteration  is  recognized  and  promulgated  by  the  political  depart- 
ment of  the  government  holding  that  the  constitution  and  laws  have  been 
complied  with  in  making  the  change.  Thereupon,  J;he  courts,  disregarding 
the  action  of  the  political  department  of  the  government  in  making  and  reo 
ognizing  the  change  in  the  constitution,  set  aside  the  constitution  adopted  by 
the  people  and  recognized  by  the  political  department  of  the  government. 
This  would  be  a  judicial  revolution.  A  revolution  of  that  character  is  accom- 
plished by  the  decision  of  the  majority  of  the  court  in  this  case.  Peaceful  it 
will  be,  for  the  law-abiding,  intelligent,  and  patriotic  people  of  Iowa  never  re- 
sist the  law  or  decisions  of  the  courts.  They  know  well  that  they  have  a 
remedy,  peaceful  and  efiiclenc,  through  which  they  can  establish  aconstitution 
in  accord  with  their  will. 

20.  The  dangers  of  internal  strife  and  its  effects,  if  inaugurated,  are  forcibly, 
and  with  more  eloquence  than  calmness,  depicted  in  the  last  opinion  of  the 
majority.  It  is  claimed  that  if  the  judiciary  do  not  exercise  jurisdiction  there 
may  be  a  conflict  of  arms  between  contending  factious,  and  that  to  avoid  this 
result  the  courts  must  be  clothed  with  the  authority  to  decide  political  qnesi- 
tions  pertaining  to  the* existence  of  the  government.  We  are  to  infer  from 
that  opinion  that  the  majority  of  the  court  believe  that  the  decisions  of  couris 
possess  magic  power  which  will  soothe  and  subdue  the  passions  of  the  people 
when  aroused  upon  political  questions.  We  are  to  infer  that  the  mnjorrty 
think  the  excited  people  will  obey  decisions  of  courts  upon  political  questions, 
and  will  utterly  disregard  the  decisions  of  the  legislative  and  executive,  —  the 
political  departments  of  the  government.  The  histoiy  of  the  past  showa  that 
good  citizens  will  obey  all  departments  of  the  government,  and  that  tho% 
who  may  resist  the  law  and  rebBl  against  the  government  have  no  uioi'e  re- 
spect for  the  judiciary  than  for  the  other  departments  of  the  govern meiit. 
My  brothers  seem  to  think  that  if  there  were  such  a  state  of  affairs  in  Iow-,i 
that  the  amendment  to  the  constitution  would  be  resisted  after  bein^  recog- 
nized by  the  political  department  of  the  government,  the  rebellious  spirit  an  1 
purpose  would  be  subdued  by  a  decision  of  the  courts.  I  have  never  observe^! 
an  instance  in  history  when  the  spirit  of  rebellion  was  subdued  by  judicial 
decisions;  but  the  majority  of  the  court,  by  their  decision,  make  resistnace  to 
the  amendment  imposssible  by  doing  what  they  seem  to  fear  might  be  done 
by  rebellion — they  overthrow  the  amendment  by  their  own  decision. 

21.  The  majority  opinion  contains  much  and  cites  much  from  the  aotliori- 
ties  to  the  effect  that  a  constitutional  amendment  must  be  made  in  accord 
with  constitutional  and  statutory  provisions.  Xow,  upon  this  propoaitio:). 
there  has  been  no  dispute  in  this  case.  It  is  not  denied.  But  the  questions 
upon  which  there  is  a  difference  are  these:  What  acts  constitute  a  compli- 
ance with  the  constitution  and  laws?  and  what  authority  of  the  state,  the  po- 
litical or  judicial,  is  clothed  with  the  jurisdiction  to  decide  these  questions? 
1  surely  do  not  claim,  and  have  not  heard  it  claimed  in  the  case,  that,  in  the 
amendment  of  the  constitution,  the  laws,  both  constitutional  and  st-atutory, 
relating  to  that  subject  must  not  be  followed.  But  the  political  departinen: 
of  the  state  is  alone  clothed  with  the  authority  to  determine  whether  they 
have  been  pursued.  Surely  the  statement  that  if  the  people  adopted  a  consti- 
tution without,  authority  of  a  prior  existing  constitution,  which  is  reco^iz^ri 
by  the  political  department  of  the  government,  the  courts  cannot  set  it  s«idt». 
is  not  a  warrant  for  the  assumption  that,  by  making  such  a  statement!  th** 
claim  is  set  up  that  the  prior  constitution  may  be  disregarded  by  the  conven- 
tion or  general  assembly  who  undertakes  to  submit  to  the  people  a  pnropotU- 
tion  to  amend  the  instrument  under  its  provisions.    The  statement  is  iih 


Digitized  by 


Google 


Iowa.]  KOEHLER   V.  HILli.  653 

teiideil  to  illustrate  the  executive  jurisdiction  of  the  political  department  of 
the  state  in  recognizing  and  promulgating  a  new  constitution  or  an  amend- 
fueiit  thereto. 

22.  A  brief  examination  of  the  authorities  cited  by  the  majority  in  support 
of  the  position  that  the  courts  have  jurisdiction  to  declare  void  an  amend- 
ineiit  of  tlie  constitution  recognized  by  the  political  department  of  the  gov- 
ernment will  clearly  show  that  they  have  not  that  effect.  The  citation  from 
Tooley's  Constitutional  Limitations  are  to  the  effect  that  cltanges  in  the  con- 
stitution must  be  made  according  to  provisions  of  existing  laws,  constitu- 
tional or  statutory.  But  it  is  nowhere  in  their  extracts  intimated  that  the 
{M)iitieal  departments  of  the  government  are  not  clothed  with  exclusive  juris- 
'liction  to  determine  whether  these  laws  are  complied  with.  The  closing  sen- 
tence from  page  598  seems  to  indicate  a  contrary  view.  It  cannot  be  inferred 
from  the  Op.  Judges,  6  Gush.  573,  that  it  is  therein  held  the  courts  have  juris- 
diction over  the  political  questions  connected  with  the  change  of  the  consti- 
tution. The  contrary  is  to  be  Inferred.  Under  the  statute  of  Massachusetts 
the  legislature  called  upon  the  judges  for  an  opinion  touching  the  duty  of  that 
body  which  contemplated  the  discharge  of  political  power  in  changing  the 
constitution.  Under  the  statute  the  judges  were  empowered  to  answer  the 
questions  asked  them.  Now,  the  judges  advised  the  political  body  as  to  its 
lK)litical  duties,  but  it  is  nowhere  suggested  in  the  answers  that  the  courts 
have  jurisdiction  to  decide  these  questions  in  any  case  brought  therein.  The 
answers  cited  in  the  majority  opinion  are  not  authority  to  establish  the  doc- 
trine advocated.  Besides  this,  the  opinion  has  not  the  weight  of  authority  of 
an  adjudicated  case  Judge  Gooley  says  that  such  expression  of  the  opinion 
of  the  judges  '*can  seldom  be  satisfactory  when  made,  as  they  commonly  will 
be,  under  such  calls,  without  the  benefit  of  argument  at  the  bar,  and  of  that 
light  upon  points  involved  which  might  be  afforded  by  counsel  learned  in  the 
Uw  and  interested  in  giving  them  thorough  examination."  Const.  Lim.  40, 
41.  Collier  v.  Friersou,  24  Ala.  10^,  cited  by  the  majority,  fails  to  support 
the  doctrine  in  regard  to  the  court's  jurisdiction  upon  which  the  conclusion 
of  the  {iiajority  is  based.  The  constitution  of  Alabama  contained  a  provision 
in  the  following  language : 

*•  MODE  OF  AUEUDtSQ  AND  REVISING  THE  OONSTITUTION. 

**  The  general  assembly,  whenever  two-thirds  of  the  houses  shall  deem  it 
necessary,  may  propose  amendments  to  this  constitution,  which  proposed 
amendment  shall  be  duly  published  in  print  at  least  three  months  before  the 
next  general  election  of  representatives,  for  the  consideration  of  the  people, 
and  it  shall  be  the  duty  of  the  several  returning  otficers,  at  the  next  general 
election  which  shall  be  held  for  representatives,  to  open  a  poll  for  and  make 
a  return  to  the  secretary  of  state,  for  the  time  being,  of  the  names  of  all  those 
voting  for  representatives  who  have  voted  upon  such  proposed  amendments; 
and  if,  thereupon,  it  shall  appear  that  a  majority  of  all  the  citizens  of  this 
state,  voting  for  representatives,  have  voted  in  favor  of  such  amendments, 
and  two-thirds  of  each  house  of  the  next  general  assembly,  after  such  an 
election,  and  before  another,  ratify  the  same  amendments  by  yeas  and  nays, 
they  shall  be  valid  to  all  intents  and  purposes  as  parts  of  the  constitution, 
provided  that  the  said  proposed  amendments  shall,  at  each  of  the  said  sessions, 
have  been  read  three  times,  on  three  several  days,  in  each  house." 

Eight  separate  amendments  were  proposed  and  all  of  them  adopted  by  the 
people,  but  the  last  general  assembly  required  to  act  upon  the  propositions 
failed  to  ratify  one  of  them.  The  court  rightly  held  that  it  did  not  become  a 
part  of  the  constitution.  Attention  to  the  constitutional  provision  above 
quoted  will  disclose  the  fact  that  the  ratification  of  the  last  general  assembly, 
required  to  act  upon  the  proposition,  was  intended  as  a  recognition  and  pro- 
mulgation of  the  amendments,  just  as  the  announcement  of  the  vote  of  the 
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people  and  proclamation  is  the  recognition  of  the  amendment  nnder  our  con- 
stitution. The  act  of  the  general  assembly  wanting  in  the  Alabama  case  was 
essential  to  the  recognition  and  promulgation  by  the  political  department  of 
the  government,  without  which  it  did  not  become  a  part  of  the  constitution. 
Of  this  fact  the  court  would  take  judicial  notice  and  treiit  the  proposed  amend- 
ment as  no  part  of  the  constitution. 

In  State  v.  McBtide,  4  Mo.  803,  two  questions  were  raised  by  counsel:  First, 
that  the  courts  had  no  jurisdiction  of  the  case;  second^  that  the  enrollment 
was  a  verity.  The  court  did  not  discuss  or  pass  upon  the  first  question,  sim- 
ply holding  that  it  would,  in  the  language  of  the  decision,  '*  look  into  the  mat- 
ter "  and  determine  whether  the  action  of  the  general  assembly  was  had  upon 
a  vote  of  a  constitutional  majority.  A  careful  reading  will  show  that  the 
question  of  jurisdiction  cut  no  Hgure  in  the  decision.  The  case  was  not  well 
considered.  There  is  no  discussion  of  principles  or  citation  of  authorities  in 
the  opinion. 

8tate  v.  Swift,  69  Ind.  505;  Westingliamen  v.  People,  44  Mich.  265;  The 
Prohibitory  Amendment  Cases,  24  Kan.  700;  T?ie  Trustees,  cte.,  v.  Mcltftr, 
72  N.  C.  76,  and  State  v.  Timme,  (Wis.)  UN.  W,  Kep.  785,  are  cited  by  the 
majority,  with  the  admission  that  the  question  of  jurisdiction  was  not  made 
in  the  cases.  1  will  surely  not  be  expected  to  cite  the  books  to  support  the 
position  that  cases  are  not  authority  upon  points  not  passed  upon  in  them. 
There  is  scarcely  a  case  argued  before  us  in  which  the  authority  of  some  prec- 
edent is  not  questioned  upon  the  ground  that  the  point  it  is  cited  to  sustain 
is  not  made  or  decided  in  it;  and  in  our  opinions  it  is  often  stated  that  cases 
cited  to  support  a  disputed  question  of  law  do  not  decide  such  questions,  and 
are,  therefore,  not  precedents  in  point.  It  is  never  said  that  because  a  ques- 
tion of  jurisdiction  could  have  been  raised  in  a  case  but  was  not,  therefore  the 
court  must  have  passed  upon  it.  Cases,  to  l>e  precedents  upon  questions  of 
law,  must  not  only  show  that  such  questions  were  decided,  but  that  they  re- 
ceived proper  judicial  consideration. 

As  the  question  of  jurisdiction  was  not  raised,  discussed,  or  decided  in  any 
of  the  cases,  they  are  not  authority  upon  the  point  in  the  support  of  which 
they  are  cited.  The  majority  say:  *'But  the  courts  could  not  Iwve  entered 
upon  an  examination  of  the  cases  without  first  determining  in  favor  of  their 
judicial  jurisdiction.  If  they  entertained  doubts  respecting  their  jurisdiction, 
it  was  the  duty  of  the  courts  to  raise  the  question  themselves."  How  tliese 
observations  could  have  been  ventured,  in  view  of  the  fact  well  known  to 
every  member  of  this  court,  that  this  case  was  decided  by  the  first  majority 
opinion  without  the  question  of  jurisdiction  being  so  much  as  thought  of  hv 
one  of  the  judges,  1  am  unable  to  surmise.  Surely  my  brothers  exercise  pre- 
sumption the  most  liberal,  aild  contrary  to  probabilities  and  facts  within  their 
own  observation,  in  order  to  give  these  cases  the  force  of  precedent  upon  a 
IX)int  that  was  not  made,  argued,  or  decided  therein.  In  addition  to  this,  the 
State  V.  Syiift,  69  Ind.  505,  was  decided  by  a  bare  majority,  there  being  five 
Judges,  two  of  whom  dissented,  and  the  decision  holds  that  the  court  will  take 
judicial  notice  of  the  number  of  votes  at  the  election, — a  doctrine  that  is  strange 
and  new.  It  is  known,  too,  from  the  current  political  history  of  the  country, 
that  the  character  of  the  decision  is  questioned  on  the  ground  that  it  wji-> 
rendered  for  partisan  purposes. 

23.  Tlie  argument  of  the  majority,  found  in  their  last  opinion,  upon  the 
question  of  the  conclusiveness  of  the  action  of  the  nineteenth  general  assem- 
bly, touching  the  proceedings  of  the  eighteenth  general  assembly,  deniamls 
brief  attention.  In  the  first  place,  it  is  justly  subject  to  the  criticism  that  in 
it  is  found  frequent  statements  to  the  effect  that  the  argument  in  sup|K>rt  of 
my  position  admits  false  recitals,  etc.  The  language  is  used  for  no  other  pur- 
pose than  to  convey  the  impression  that  there  were  in  fact  errors  and  false  re- 
citals, and  they  are  admitted.    I  must  enter  an  earnest  and  respectful  protest 
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against  this  manner  of  argument  in  a  judicial  decision.  Counsel  who,  in 
tlie  argument  of  a  demurrer*  would  urge  the  implied  admission  of  the  facts 
pleaded,  to  the  end  that  tlie  question  of  law  could  be  raised  as  a  ground  for 
overruling  the  demurrer,  would  receive  reproof  from  the  court.  The  lan- 
i^aage  to  which  I  ant  now  objecting  is  justly  subject  to  the  same  objection. 
There  has  been  no  admission  made  by  any  one  connected  with  this  case  that 
there  is  anything  false  or  irregular  connected  with  the  proceedings.  Tliis 
and  other  parts  of  the  majority  opinion  demand  that  the  truthfulness  of  all 
the  legislative  recitals  be  vindicated. 

I  point  out  in  my  first  opinion  that  the  nineteenth  general  assembly  had 
authority  to  determine  the  irregularity  of  the  action  of  the  eighteenth  general 
assembly,  and  that  abundant  evidence  was  within  reach  of  the  mepribers  of 
that  body  which  supports  their  determination  that  all  proceedings  were  regu- 
lar. It  is  well  also  to  notice  that  the  majority  use  the  words  '*  estop  "  and 
-estopiiel"  in  connection  with  the  conclusiveness  of  decisions  of  the  courts. 
The  words  are  not  properly  so  used,  and  convey  the  idea  of  no  legal  principle 
supporting  the  opinion  of  the  majority.  AVe  never  hear  the  expression  used 
111  the  law  that  courts  are  estopped  in  the  exercise  of  judicial  functions. 
Parties  are  estopped  to  plead  or  set  up  matter  in  an  action  on  the  ground  of 
some  prior  act  or  thing  which  the  law  calls  an  estoppel.  A  judgment  of  a 
couit  may  operate  as  an  estoppel  against  parties.  But  courts  are  never  es- 
topped, in  the  judicial  sense  of  the  word. 

24.  The  last  opinion  of  the  majority  clearly  misapprehends  the  legal  prin- 
ciples upon  which  my  position  is  based,  to  the  effect  that  the  decision  of  the 
nineteenth  general  assembly,  as  shown  by  the  joint  resolution  adopted  by  it, 
is  conclusive.  The  doctrine  relied  upon  is  this :  Tlie  decision  of  all  courts, 
special  tribunals,  and  officers,  upon  facts  whereon  their  jurisdiction  is  based, 
in  conclusive  in  all  collateral  proceedings  while  such  decisions  remain  unre- 
versed. It  is  admitted  by  the  majority  that  the  decision  of  the  nineteenth 
general  assembly  is  within  this  rule.  But  it  is  urged  that  the  courts  of  the 
^tate,  as  they  have  unlimited  jurisdiction,  may  inquire  into  the  correctness  of 
the  decision  of  the  nineteenth  general  assembly  in  this  case,  which  is  not 
<  laimed  to  be  a  direct  attack,  but  must  be  admitted  to  be  collateral.  It  is  said 
that  because  the  courts  have  jurisdiction  to  determine  whether  the  amend- 
fnent  was  constitutionally  adopted,  they  could  not  exercise  that  jurisdiction 
if  they  are  precluded  from  inquiring  into  the  facts  decided  by  the  nineteenth 
general  assembly.  Therefore,  it  is  argued,  the  courts  have  authority  to  disre- 
gard the  decision  of  the  nineteeth  general  assembly  and  decide  upon  the  facta 
adjudicated  upon  by  that  body.  This  is  the  position,  fairly  stated.  Now  I 
presume  we  are  not  to  have  special  legal  rules  for  this  case,  and  if  the  po- 
sition of  the  majority  is  correct  in  this  case,  it  will  apply  in  all  collateral  cases 
wherein  arises  the  question  of  the  effect  of  a  court's  decision  upon  facts 
wherein  its  jurisdiction  is  based.  I  will  apply  this  position  of  the  majority 
to  other  cases. 

An  action  is  brought  to  recover  land,  the  title  of  which  is  based  upon  a 
judgment.  The  record  of  the  court  wherein  this  judgment  was  recovered 
iihows  that  the  court  rendering  it  decided  upon  the  facts  whereon  its  juris- 
<liction  rested;  as,  that  notice  was  duly  served  and  the  like.  Thereupon  the 
<lefendant  proposes  to  show  that  the  very  matt  era  found  by  the  court  render- 
ing the  judgment  are  false, — that  notice  was  not  served ;  thus  claiming  a  re- 
trial of  the  very  issues  settled  by  the  judgment.  Now  the  question  of  the 
conclusiveness  of  the  judgment  comes  before  this  court  on  a  ruling  made 
i^pon  the  question  of  the  correctness  of  admitting  evidence  as  to  the  facts 
^vhereon  the  court's  jurisdiction  is  based.  Would  this  court  hold  that  as  the 
court  wherein  the  action  to  recover  the  land  is  brought  is  a  court  of  general 
j'lrisdiction,  that  its  jurisdiction  extends  to  everything;  that  it  has  jurisdic- 
tion to  try  the  title  to  the  land  and  to  inquire  irito  the  validity  of  the  judg- 
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ment  whereon  the  title  is  based ;  therefore  it  cannot  be  "  estopped  "  to  form 
an  issue  involving  the  facts  pertaining  to  the  jurisdiction  of  the  court  render- 
ing  the  judgment?  And  would  this  court  supiK)rt  this  decision  bj  presump- 
tions that  the  court  rendering  the  judgment  decided  the  facts  falsely;  and 
would  it  use  language  inferentially,  at  least,  charging  that  the  facts  were  dif- 
ferent from  tliose  found  by  the  court  rendering  the  judgment?  Yet  the  only 
difference  between  the  supposed  case  and  the  one  at  bar  is,  that  involves  the 
validity  of  title  to  land;  this,  the  validity  of  an  amendment  to  the  constitution 
of  tlie  state. 

The  argument  of  the  majority  of  the  court,  now  under  consideration,  is 
based  upon  the  single  assumption  that  the  jurisdiction  of  courts  extends  to  all 
matters,  and  they  cannot  exercise  their  jurisdiction  if  they  are  **cut  short"  by 
the  decision  of  a  tribunal  upon  questions  of  fact  whereon  jurisdiction  of  the 
tribunal  rests.  The  argument  does  not  even  reach  the  merit  of  reasoning 
in  a  circle.  It  asserts  the  authority  of  the  court  to  disregard  the  conclusive 
adjudication  because  it  has  authority  to  decide  the  case. 

Tlie  doctrine  as  to  the  conclusiveness  of  decisions  of  courts  and  other  tri- 
bunals is  simple  and  well  understood.  They  are  verities,  and  cannot  be  dis- 
puted in  collateral  proceedings.  The  rule  extends  to  the  decision  of  facts 
whereon  jurisdiction  is  based.  The  majority  of  the  court  disregards  it  in  this 
case  on  the  avowed  ground  that  it  stands  in  the  way  of  courts  in  deciding 
upon  the  validity  of  the  amendment ;  or,  more  properly  speaking,  it  stands  in 
the  way  of  determining  that  the  amendment  is  invalid.  The  majority  incor- 
rectly state  that  nothing  will  be  presumed  beyond  the  jurisdiction  of  the  court. 
Courts  of  general  jurisdiction  may  determine  all  questions  within  the  sphere 
of  judicial  cognizance.  They  cannot,  go  outside  of  the  circle  circumscribing 
the  subjects  of  judicial  authority.  The  majority  incorrectly  state  that  the 
argument  maintaining  the  conclusiveness  of  the  decision  of  the  nineteenth 
general  assembly  is  based  upon  the  position  that  the  jurisdiction  of  the  court 
does  not  extend  to  cases  involving  the  validity  of  the  constitutional  amend- 
ment. The  true  position  is  that  if  the  courts  have  such  jurisdiction,  and,  in 
its  exercise  in  this  case,  it  is  discovered  that  the  nineteenth  general  assembly 
decided  that  all  proceedings  were  regular,  that  decision  being  conclusive, 
the  court  must  hold  the  amendment  valid 

The  People  v.  Cassels,  5  Hill,  168,  cited  in  the  last  majority  opinion,  has  not 
the  remotest  bearing  upon  the  question  before  us.  .  The  case  was  a  review  by 
c^rtioi^ari  of  a  habaas  corpus  proceeding  to  enlarge  one  committed  for  con- 
tempt. It  was  held  that  the  recital  in  the  commitment,  sliowing  that  a  con- 
tempt liad  been  committed,  would  not  conclusively  give  the  committing  mag- 
istrate jurisdiction,  and  that  the  petitioner  could  show  the  recitals  false.  To 
give  a  court  or  magistrate  jurisdiction  to  punish  for  contempt,  the  party 
charged  therewith  must  be  guilty  of  an  act  held  by  the  law  to  be  contempt. 
The  jurisdiction  depends  on  the  act  itself.  If  the  act  is  contemptuous,  all 
proceedings  are  conclusive ;  if  not  contemptuous,  there  is  no  jurisdiction.  See 
Kilborn  v.  Thompson^  supra. 

The  jurisdiction  to  punish  contempt  cases  depends  upon  the  very  subject 
of  adjudication — the  existence  of  the  contempt.  Hence,  a  recital  of  goilt  in 
a  commitment  would  not  be  conclusive.  It  will  be  readily  discovered,  by  a 
little  thought,  that  contempt  cases  differ  from  all  others  in  regard  to  juris- 
diction of  the  committing  court  or  magistrate. 

There  is  another  argument  which  the  majority  opinion  declares  is  convincing 
upon  this  point.  It  is  based  upon  the  well-understood  legal  principle  that 
when  the  record  of  a  judgment  shows  that  the  court  had  no  jurisdiction,  the 
judgment  is  void.  Thus,  if  the  judgment  or  the  record  of  the  court  wherein 
it  was  rendered  affirmatively  shows  that  no  notice  of  process  was  served,  the 
judgment  is  void.  The  majority  bring  this  case  within  this  rule  in  this  way: 
Tiie  journal  of  the  eighteenth  general  assembly  shows  a  failure  to  comply  with 
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the  !hw  ;  the  joint  resolution  of  the  nineteenth  general  assembly  shows  that  body 
adjudg^  the  law  had  been  complied  with  by  the  eighteenth  general  assembly. 
Now,  Uie  majority  say  that  here  the  record  shows  the  law  was  not  complied 
with,  and  contradicts  the  adjudication  of  the  nineteenth  general  assembly. 
What  record  shows  this?  The  record  of  the  eighteentli  general  assembly,  not 
the  record  of  the  nineteenth.  The  trouble  with  my  brothers  is,  they  go  to  the 
wrong  record.  They  regard  the  journal  of  tiie  eighteenth  general  assembly  as 
the  journal  of  the  nineteenth.  It  may  be  true  that  if  the  journal  of  the  nine- 
teenth general  assembly  contradicts  the  adjudication  of  that  body,  we  would 
hold  that  its  adjudication  is  void.  But  we  cannot  question  this  adjudication  un- 
der the  recitals  of  the  record  of  the  eighteenth  general  assembly,  which  were  the 
very  subject  of  adjudication  of  the  nineteenth  general  assembly.  My  brothers 
«?€>  to  the  record  of  the  wrong  general  assembly  to  find  contradictions  of  the  re^ 
<at<ils  of  the  nineteenth  general  assembly.  The  effect  of  the  argument  is  to 
tleprive  the  nineteenth  general  assembly  of  all  power  to  decide  upon  the  acts 
of  the  eighteenth  general  assembly, — a  power  which,  in  very  cautious  language, 
is  admitted  in  the  majority  opinion.  The  point  may  be  illustrated  in  the  fol- 
lowing manner:  A  judgment  is  rendered  against  A.;  the  return  of  service  and 
other  records  show  the  notice  was  served  on  B.  The  plaintiff  in  the  judg- 
ment, alleging  that  the  return  is  a  mistake  and  that  notice  was  served  on  A., 
Institutes  proper  proceedings  to  validate  the  judgment,  wherein  it  is  afterwards 
declared  and  adjudged  that  service  wjis  made  on  A.,  and  the  judgment  is  valid 
and  binding.  Afterwards,  in  a  collateral  proceeding  to  recover  land  sold  upon 
the  judgment  as  invalidated,  it  is  claimed  that  the  court  entering  the  judg- 
ment of  validation  had  no  jurisdiction  because  the  record  of  the  oiiginal  case 
shows  no  service.  This  is  the  precise  case  before  us.  The  nineteenth  general 
assembly  declared  that  the  law  was  complied  with ;  the  majority  would  con- 
tradict their  adjudication  by  going  back  of  the  record  of  the  nineteenth  general 
assembly  and  bringing  before  us  the  very  record  of  the  eighteenth  general 
assembly  in  the  proceedings  declared  correct  by  the  action  of  the  nineteenth 
general  assembly.    The  point  demands  no  further  attention. 

25.  It  is  said  that  under  the  rules  of  the  general  assembly  there  is  no  au- 
thority for  enrolling  the  joint  resolution.  I  may  here  call  attention  to  the 
fact  that  in  parliamentary  language,  which  is  introduced  into  the  constitu- 
tion, and,  of  course,  used  in  the  rules  of  the  general  assembly,  a  joint  resolu- 
tion is  a  bill;  that  it  is  so  regarded  by  parliamentary  law ;  that  from  the  be- 
ginning of  our  existence  as  a  territory  to  the  present  day,  all  joint  resolutions 
have  been  approved  by  the  governor  after  having  been  signed  by  the  presid- 
ing otficers  of  the  general  assembly  and  enrolled.  And  it  may  be  further 
added  that  all  amendments  of  the  constitution,  proposed  or  adopted,  have 
l)een  in  the  same  manner  authenticated,  approved,  and  enrolled.  I  wonder  to 
hear  this  court  say  that  there  Is  no  law  requiring  joint  resolutions  to  be 
signed  by  the  presiding  oflRcers  of  the  two  houses,  approved  by  the  governor, 
and  enrolled. 

26.  I  am  surprised  to  read  in  the  majority  opinion  the  assertion  that  **it  is 
impossible  to  determine  from  the  house  journal  that  the  senate  substitute 
ever  passed  the  house.  It  seems  fairly  inferable  from  the  house  journal 
ipages  502,  503,)  that  the  house  readopted  the  original  Harvey  resolution,  de- 
nominating it  the  senate  amendment."  All  the  foundation  there  is  for  this 
remark  is  the  fact  that  upon  the  return  to  the  house  of  the  substitute  for  the 
Harvey  resolution,  that  resolution  is  set  out  in  the  way  of  designating  it,  in 
showing  that  a  substitute  to  it  had  been  returned  from  the  senate,  and  it  is 
expressly  shown  that  the  senate  substitute  did  pass. 

27.  Much  is  said  in  the  majority  opinion  about  matters  not  in  the  record. 
To  one  of  them  I  will  briefly  allude.  The  original  resolution  is  now  in  the 
office  of  the  secretary  of  state  and  has  been  deposited  there,  where  it  should 
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have  been  from  the  first,  in  the  manner  stated  in  the  majority  opinion.  I 
have  examined  that  document  and  there  can  be  no  doubt  on  the  part  of  any 
unprejudiced  mind  that  it  is  the  identical  resolution  that  passed  the  senate 
and  was  sent  back  to  the  house  and  passed  by  that  body.  It  has  the  indoi-se- 
ment  and  signature  of  the  secretary  of  the  senate  and  clerk  of  the  house  and 
of  tlie  enrolling  clerk,  all  genuine,  which  show  that  it  passed,  and  is  the  iden- 
tical resolution  that  wsls  finally  enrolled  and  now  remains  in  tlie  archives  of 
the  state.  It  corresponds  precisely  with  the  enrolled  resolution,  and  shows 
that  the  words  '*  or  to  be  used  "  were  stricken  out.  In  addition  to  this,  the 
secretary  of  state  declares  that  he  had^  at  one  time  in  his  possession  the 
substitute  in  Senator  Hemenway's  handwriting,  which  also  shows  that  the 
words  "  or  to  be  used  "  were  stricken  out.  A  copy  of  this  paper  appears  to 
have  been  pasted  to  the  original  resolution  a%  a  **  rider." 

If  the  position  of  the  majority  of  the  court  be  correct,  that  there  is  no  law 
requiring  the  enrollment  of  the  joint  resolution,  then  is  this  paper  the  orig- 
inal, and  is  it  the  proper  resolution  for  the  secretary  to  keep,  as  he  is  required 
by  Code,  §  61  ?  It  does  not  af[ect  the  character  of  the  instrument,  however 
the  record  may  be  regarded  by  the  secretary;  the  law,  and  not  that  officer, 
must  determine  its  character  and  custody.  As  to  its  absence,  and  the  method 
of  its  delivery  to  the  custody  of  the  secretary,  this  may  be  said:  If  it  is  a  rec- 
ord to  be  kept  by  that  officer,  its  effect  is  not  impaired  by  its  being  irregu- 
larly taken  and  delivered  in  the  manner  described  in  the  majority  opinion. 
If  a  citizen  find  in  improper  hands  papers  belonging  to  the  custody  and  rec- 
ords of  any  officer,  he  should  restore  them,  and  the  fact  that  they  have  been 
irregularly  taken  and  retained  does  not  affect  their  validity  if  they  bear  no 
evidence  of  having  been  tampered  with  and  altered.  A  case  fell  under  my 
observation  where  public  papers  had  been  kept  from  their  proper  custodian 
for  15  years.  After  their  restoration  to  the  proper  officer  no  question  was 
or  could  have  been  raised  as  to  their  legal  effect.  They  identified  tliemselves^ 
as  the  original  joint  resolution  does,  and  were  entitled  to  full  credit,  just  as 
though  they  had  been  all  the  time  in  the  proper  custody. 

But  in  my  view  the  original  joint  resolution  referred  to  need  not  be  con- 
sidered in  the  determination  of  this  case.  The  enrollment  is  to  be  regarded, 
as  the  original  and  ultimate  expression  of  the  legislative  will,  behind  which 
no  court  can  go.  The  original  referred  to  is  unimportant,  and  its  considera* 
tion  is  not  necessary  to  influence  my  decision.  But  in  another  view  it  is  a 
document  of  vast  importance.  While  it  has  nothing  to  do  with  making  ju- 
dicial decisions,  it  makes  history.  Upon  it  and  other  evidence  which  will  go 
into  history,  as  tlie  many  copies  made  on  the  day  and  hour  of  the  passage  of 
,  the  resolution,  and  the  statements  of  the  secretary  of  state  and  otliers,  history- 
will  record,  and  the  whole  world  will  believe,  that  the  words  "  or  to  be  used  '* 
were  not  in  the  resolution,  but  were  stricken  out  before  its  passage.  The  de- 
cision in  this  case  is  that  under  rules  recognized  by  this  court,  which  uaake  a 
legislative  journal  the  conclusive  evidence,  the  will  of  the  people  may  be  de- 
feated by  overthrowing  truth.  A  decision  having  such  result,  it  cannot  be 
denied,  is  a  great  stain  upon  the  confidence  due  the  courts. 

28.  In  both  opinions  of  tlie  majority  arguments  are  based  upon  the  presump- 
tion that  tlie  legislative  departments  of  the  government  will  violate  the  law, 
and  that,  therefore,  the  exercise  of  authority  by  the  judiciary  is  necessary  to 
restrain  this  department  within  the  bounds  of  its  authority.  When  any  de- 
partment or  officer  of  the  government  violates  the  law,  the  judiciary  ought  to  ad- 
minister all  remedies  within  its  authority.  But  decisions  of  courts  cannot  be 
based  upon  presumptions  of  the  disregard  of  law  by  any  of  the  departments  of 
the  state  or  any  officer.  Judges  should  presume  in  favor  of  the  patriotism,  in  tel- 
ligence,  and  honesty  of  legislators  and  other  representatives  of  the  people.  It 
would  be  just  as  reasonable  for  the  legislative  department  of  the  government 
to  restrict  the  exercise  of  judicial  authority  on  the  ground  that  judges  mi^^hi 
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dis<)l)ey  the  law  and  fail  or  refuse  to  enforce  it.  I  am  sure  I  do  not  want  for 
respfict  toward  the  judiciary  of  the  state.  I  know  that  during  our  whole  his- 
tory the  courts  have  intelligently  and  faithfully  administered  the  law.  Bu€ 
I  have  equal  respect  for  and  confidence  in  other  departments  of  the  govern- 
ment, and  am  sure  that  they  have  been  conducted  with  equal  patriotism  and 
ridelity.  The  prosperity  of  the  state  testifies  to  the  uniform  wisdom  and  fidel- 
ity to  public  interests  of  the  legislative  and  executive  departments  of  the 
state  government. 

The  argument  based  upon  distrust  of  future  legislatures  ought  not  to  ema- 
nate from  this  court.  I  have  never  before  seen  anything  of  the  kind  referred 
to  in  decisions  of  other  courts  except  to  be  condemned  as  improper  and  unwar- 
i-smted.  I  regret,  too,  the  statements  found  in  the  majority  opinion,  stronger 
than  inferences,  that  the  resolution  of  the  nineteenth  general  assembly  is 
untrue.  Courts,  in  my  opinion,  ought  not  thus  refer  to  the  action  of  another 
department  of  the  government.  It  should  be  protected  from  charges  of  this 
character  by  the  presumption  of  regularity  required  by  the  maxim  I  have 
stated  and  commented  upon.  But  this  presumption  the  majority  exercise  in 
favor  of  no  official  act  involved  in  this  case  save  that  of  the  journal  clerk,  who 
failed  to  strike  from  the  journal  the  fatal  words  "  or  to  be  used,*'  which  the 
facts  and  legal  presumptions  clearly  establish,  to  my  mind,  ought  to  have 
been  stricken  out. 

The  majority  opinion  expresses  correct  and  patriotic  sentiments  of  loyalty 
and  obedience  to  the  constitution,  which  I  fully  approve,  in  eloquent  language, 
which  I  greatly  admire.  Regarding  as  I  do  the  amendment  as  a  part  of  the 
I'onstitution,  these  sentimento,  in  my  opinion,  condemn  the  decision  of  the 
court,  which  disregard  and  overthrow  that  supreme  law,  instead  of  rendering 
to  it  support  and  obedience.  While  inculcating  obedience  and  respect  for  the 
constitution,  this  court  destroys  a  part  of  it. 

It  is  painful  for  me  to  dissent  to  the  opinion  of  my  brothers  whose  learning 
and  ability  I  so  highly  esteem;  but  my  convictions,  which  admit  of  no  doubt, 
rompel  me  to  stand  by  the  constitution  as  it  was  ratified  and  approved  by  the 
))eople  and  promulgated  by  the  proper  legal  authority,  thus  becoming  the  su- 
preme law  of  the  state. 


Glenn  v.  Gleason  and  others.  Ex'rs,  etc. 
Tiled  April  18.  1883. 

A  bUl  ofaxcepUons,  although  a  m«re  skeleton  in  fonn,  when  signed  by  the  Jodgs,  Is  saflBotont,  If  it 
.nmisiakably  refers  to  the  ithort-hand  reporter's  notes  of  the  evidence  and  directs  the  evidence  thus 
t:.ken  to  be  Inserted. 

Ciider  an  agreement  that  the  deposition  of  S,  M.  Kim  may  be  taken  and  used  as  evidence  in  a  case, 

•  rieposftion  of  8aau  E.  McKim  cannot  be  read  in  evidence.    Strayer  v.  IVilson,  6i  Iowa,  665,  [S.  C. 
:  iV.  W.  RXF.  7.]  followed. 

Where  a  witness  in  his  examination  in  chief  has  testified  u  to  the  execution  of  the  promissory  notes 
,u  suit,  he  may  on  cross-examination  be  asked  where,  when,  and  under  what  ctronmstances  the  notes 

•  're  <«iKned  and  why  they  were  signed,  although  the  object  of  such  cross-examination  is  to  show  that 
•  f^rv  wan  consilderation  for  such  notes. 

Whrre  A  witness  is  asked  to  examine  one  of  several  letters  and  say  whether  it  was  written  by  him, 
Nu<l  Answers  that  he  thinks  it  was,  counsel  cannot  read  certain  clauses  from  such  letters  and  a^k  the 
A-itness  if  he  wrote  them.  The  whole  of  such  letters  must  be  read  as  the  only  competent  evidence  of 
That  fact. 

Appeal  from  Mahaska  circuit  court. 

This  is  a  proceeding  in  the  circuit  court  to  establish  certain  claims  against 
the  estate  of  Jonathan  Atkins,  deceased.  The  claims  consist  of  four  promis- 
^i)ry  notes  which  purport  to  have  been  executed  by  Atkins  and  payable  to  the 
order  of  the  plaintiff,  and  amounting  in  the  aggregate  to  more  than  $4,000, 
without  interest.  There  was  atrial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  defendants.    Plaintiff  appeals. 
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Laffeviy  cfe  Johnson^  L,  C,  Blanchard^  and  John  A,  Hoffman^  for  appellants. 
M,  E,  Cutt^y  John  F,  Lacy,  H,  W,  Qleanon,  and  O,  C\  0.  Phillips,  for  appellees. 

UOTHUOOK,  J.  1.  Counsel  for  appellees  make  a  question  as  to  the  sufli- 
cieucy  of  the  bill  of  exceptions,  which  embodies  the  evidence  taken  upon  the 
trial.  We  deem  it  sufficient  to  say  that  this  objection  is  not  well  taken.  The 
bill  of  exceptiops  when  signed  by  the  judge  was  a  skeleton  in  form,  but  it 
unmistakably  referred  to  the  short-hand  reporter's  notes  of  the  evidence  and 
diriected  the  evidence  thus  taken  to  be  inserted.  There  was  no  uncertainty  as 
to  the  source  from  which  the  clerk  should  make  up  tlie  record. 

2.  There  were  no  plejidings  in  the  case  other  than  the  notes  in  controversy, 
duly  sworn  to  as  required  by  law.  The  defendants  refused  to  allow  the  claims, 
but  hied  no  answer  or  other  pleading  in  the  case.  Some  time  before  the  trial 
a  written  agreement  was  entered  into  by  counsel  in  the  case  in  which  it  was 
stipulated  that  the  deposition  of  8,  if.  Kim  should  be  taken  in  behalf  of  the 
plaintiff  before  any  notary  public  in  and  for  the  county  of  Harper,  in  the 
state  of  Kansas.  In  pursuance  of  this  agreement  the  deposition  of  Sdllie  E, 
McKim  was  taken  before  G.  W.  Apply,  a  notary  public,  and  filed  in  the  case. 
The  defendants  moved  to  suppress  this  deposition  upon  the  ground  that  no 
agreement  was  made  to  take  the  deposition  of  Sallie  E,  McKim  and  upon  the 
further  ground  that  the  notary  public  before  whom  the  deposition  was  taken 
was  an  attorney  for  the  plaintiff  in  the  action.  The  motion  was  sustaineil 
and  the  appellant  assigns  this  ruling  of  the  court  as  error.  It  appears  from 
the  abstract  tiiat  there  was  quite  an  extended  investigation  in  the  court  below 
upon  the  question  whether  or  not  Apply  was  in  fact  employed  as  an  attorney 
in  tlie  case  by  the  plaintiff.  Witnesses  were  called  and  examined,  and  cross- 
examined,  and  lettere  were  introduced  in  evidence.  Whether  such  a  proceed- 
ing is  authorized  in  any  case  we  need  not  determine.  We  cannot,  however, 
refrain  from  saying,  that  we  do  not  understand  how  the  fact  that  plaintiff 
employed  Apply  could  be  proved  by  what  Apply  said  about  it  in  letters  writ- 
ten and  addresed  to  others.  But  passing  this  question  we  think  the  motion 
was  correctly  sustained  upon  the  ground  that  there  was  neither  agreement 
nor  notice  to  take  the  deposition  of  Sallie  E,  McKim,  The  agreement  was 
that  the  deposition  of  S,  M,  Kim  should  be  taken,  and  it  surely  ought  not  to  he 
claimed  that  defendants  were  bound  to  take  notice  that  those  two  names 
described  the  same  person.  See  Stray er  v.  Wilson^  54  Iowa,  565;  [S.  C.  7  N. 
W.  Rep.  7.] 

3.  At  the  commencement  of  the  trial  the  plaintiff  offered  in  evidence  the 
four  promissory  notes  in  controversy.  The  defendants  objected  to  the  intro- 
duction of  the  notes  for  the  reason  that  it  had  not  been  shown  that  they  were 
executed  by  Jonathan  Atkins,  deceased.  The  objection  was  sustained  ami 
thereupon  the  plaintiff  was  called  as  a  witness,  and  in  her  examination  in 
chief  she  testified  tis  follows:  "  I  had  known  Jonathan  Atkins  ever  since  T 
can  remember;  he  was  my  uncle  by  marriage.  I  was  familiar  with  his  hand- 
writing and  signature ;  he  and  I  corresponded  ever  since  I  left  Oskaloosa.  up 
to  his  death.  Jonathan  Atkins*  signature  is  attached  to  the  four  notes  sueti 
on ;  all  the  signatures  are  his  genuine  signature.  Jonathan  Atkins  signed  the 
note  sued  on,  dated  Oskaloosa,  Iowa,  December  22,  1874,  for  8987;  lie  also 
signed  the  note  sued  on,  dated  Bloomfield,  Iowa,  April  27, 1876,  payable  toin<^. 
for  »S1,000 ;  he  also  signed  the  note  sued  on,  dated  Oskaloosa,  September  4,  lS7t>. 
for  $229,  payable  to  me;  he  also  signed  the  note  sued  on,  dated  OskaUios^*, 
Iowa,  September  4,  1876,  payable  to  me,  for  S1,000.  I  am  the  plaintiff  in  this 
action."  Whether  or  not  the  plaintiff's  counsel  intended  by  this  testimony  lo 
call  for  more  than  mere  proof  of  the  handwriting  of  Atkins  does  not  very 
clearly  appear  from  the  testimony  itself.  If  more  than  this  was  intended,  tlie 
testimony  was  incompetent  under  section  3639  of  the  CJode,  as  being  in  tl**' 
nature  of  personal  transactions  or  communications  between  the  plaintiff  am! 
Atkins.    No  objection,  however,  was  made  to  the  testimony  by  the  defendant?. 
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and  in  the  cross-pxn mi  nation  the  testimony  in  chief  w:is  treated  as  thoufrh 
t})e  witness  had  sworn  that,  as  a  matter  of  fact,  Atkins  signed  the  note  in  the 
luesenee  of  the  plaintiff. 

The  cross-examination  of  the  plaintiff  developed  the  entire  grounds  of  the 
defense  to  the  notes.  The  plaintiff,  at  every  stage  of  this  examination,  ob- 
jected to  the  siame,  except  to  what  transpired  at  the  alleged  time  of  the  sign- 
ins:  t>f  the  not€S.  Tlie  objections  were  made  upon  the  ground  that  all  inquiry 
\vith  reference  to  the  consideration  of  the  notes,  and  the  circumstances  which 
led  to  the  execution  of  the  same,  was  not  proper  cross-examination.  All  of 
tiiese  objections  wer«  overruled,  and  in  the  cross-examination  all  tlie  transac- 
tions between  the  parties  to  the  alleged  notes  were  fully  inquired  into,  includ- 
ing many  collateral  facts  and  circumstances.  It  is  contended  that  the  whole 
line  of  cross-examination  was  a  gross  violation  of  the  rule  that  the  cross- 
examination  of  a  witness  should  be  conlinecl  to  the  matters  testified  to  in  the 
exauiiuation  in  chief.  The  rule  upon  this  subject  is  as  follows:  "A  party 
has  no  right  to  cross-examine  any  w^itness  except  as  to  facts  and  circum- 
itance^s  coimected  with  the  matters  stated  in  his  direct  examination,  and  if 
lie  wishes  to  examine  him  as  to  other  matters,  he  must  do  so  by  making  the 
witness  his  own,  and  calling  him  as  such  in  the  subsequent  progress  of  the 
<au9e.  1  (Jreenl.  Ev.  §  445;  Phila,  &  T,  R.  Co.  v.  Stimpson,  14  Pet.  448. 
Houghton  v.  Jones,  1  Wall.  702.  As  to  what  are  and  what  are  not  cir- 
cumstances connected  with  the  testimony  in  chief  is  sometimes  very  difficult 
of  determination,  owing  to  the  remote  connection  between  the  direct  exami- 
nation and  the  facts  sought  to  be  elicited  by  the  cross-examination.  And 
unless  a  trial  court  should  so  far  overstep  the  bounds  as  to  iidhiit  that  in 
cross-examination  which  clearly  has  no  connection  with  the  direct  testimony, 
an  appellate  court  .would  not  be  justified  in  reveraing  a  judgment  for  such 
cause,  especially  where  the  cross-examination  is  upon  fjicts  competent  to  be 
proved  under  the  issues  in  the  case.  In  such  questions  very  much  must  be 
left  to  the  discretion  of  the  trial  court. 

In  the  case  of  Davis  v.  Simma,  14  Iowa,  154,  where,  on  the  trial  of  an  action 
of  trespass,  a  witness  introduced  by  the  plaintiff  was  interrogated  as  to  the 
possession  of  the  property  in  controversy  for  the  purpose  of  showing  prima 
/o/,t6  ownership,  it  was  held  proper  to  interro^fate  him  upon  cross-ej^ami na- 
tion as  to  the  ownership.  In  the  case  at  bar,  the  witness  testified  that  Atkins 
signed  the  notes.  This,  under  the  ruling  of  the  court  that  the  notes  were  not 
admissible  in  evidence  without  such  proof,  made  a  prima  facie  case  for  the 
plaintiff,  because  if  the  notes  were  signed  they  imported  a  consideration.  Xow 
Jippellant  concedes,  by  the  objection  to  the  cross-examination,  that  it  was  com- 
lietent  to  inquire  into  the  facts  and  circumstances  attending  the  signing  of 
the  notes,  and  of  course  the  right  of  cross-examination  would  extend  to  any 
facts  which  would  tend  to  rebut  the  fact  that  the  notes  were  signed  by  Atkins. 
It  was,  therefore,  competent  for  the  defendants  to  show  by  the  witness,  if  they 
<'ould  do  so,  that  there  was  no  consideration  for  the  notes,  because  that  fact,  in 
u  remote  degi'ee  at  least,  bore  upon  the  question  as  to  whether  tlie  notes 
)\'ere  in  fact  executed  by  Atkins.  We  can  see  no  valid  objection  against  ask- 
ing the  witness  in  cross-examination  wliere,  when,  and  under  what  circum- 
stances the  notes  were  signed,  and  why  they  were  signed  by  Atkins. 

4.  In  the  course  of  the  cross-examination  of  the  witness  her  attention  was 
called  to  certain  letters  said  to  have  been  written  and  signed  by  her.  As  to 
one  of  these  lettei-s  she  was  asked  this  question:  '* Examine  that  writing  and 
signature,  and  see  if  that  is  your  writing  or  not." 

Thereupon  her  counsel  requested  **that  the  witness  have  the  privilege  of 
tixamining  the  contents  of  the  letter  before  being  required  to  answer  if  it  was 
her  signature."  This  request  was  refused,  and  plaintiff  excepted.  The  wit- 
ness answered  that  she  would  not  be  positive  that  the  signatures  to  the  letters 
^ere  her  signatures.    She  stated  at  one  time  that  she  thought  that  the  signa- 
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ture  to  one  of  tljeni  was  her  own  signature,  but  was  not  certain.  Thereupon 
counsel  for  the  defendants  proceeded  to  read  certain  clauses  in  the  letters,  and 
asked  the  witness  if  she  had  written  them.  The  following  are  examples  of 
the  questions  asked  the  witness  as  to  the  contents  of  these  letters:  **•  Did  you 
in  the  same  letter  say  to  him,  *  Don't  let  them  draw  anything  out  of  you  that 
will  conflict  with  the  statement  I  give  you.'  *  No  one  to  love  them;  none  to 
caress  them;'  did  you  write  that?"  The  counsel  for  tlie  plaintiff  protested 
against  this  mode  of  examination  of  the  witness,  for  the  reason  that  the 
letters  wore  the  best  evidence  of  their  contents,  and  the  witness  should  not 
be  compelled  to  give  her  recollection  of  what  she  had  written  when  the  lettei>» 
in  question  were  in  court.  The  court  overruled  the  objections  and  permitted 
counsel  to  proceed,  and  the  witness  answered  all  the  interrogatories,  in  effect, 
that  she  did  not  remember.  In  overniling  this  objection  and  permitting  this 
course  to  be  pursued  in  the  exaojination  of  the  witness,  we  think  the  court 
erred. 

In  volume  1,  §  463,  of  Greenleaf  on  Evidence,  it  is  said:  "The  counsel  will 
not  be  permitted  to  represent  in  the  statement  of  a  question  the  contents  of  a 
letter,  and  to  ask  the  witness  whether  he  wrote  a  letter  to  any  person  with 
such  contents,  or  contents  to  the  like  effect,  without  having  first  shown  to  the 
witness  the  letter,  and  having  asked  him  whetlier  he  wrote  that  letter,  and 
his  admitting  that  he  wrote  it;  for  the  contents  of  every  written  paper,  accord- 
ing to  the  ordinary  and  well-established  rules  of  evidence,  are  to  be  proved  by 
the  paper  itself,  and  by  that  alone,  if  in  existence.  But  it  is  not  required  that 
the  whole  paper  should  be  shown  to  the  witness.  Two  or  three  lines  only  of  a 
letter  may  be  exhibited  to  iiim,  and  he  may  be  asked  whether  he  wrote  the 
part  exhibited.  If  he  denies  or  does  not  admit  that  he  wrote  that  part,  he 
cMinnot  be  examined  as  to  the  contents  of  such  letter,  for  the  i*eason  already 
given ;  nor  is  the  opposite  counsel  entitled  in  that  case  to  look  at  the  paper ; 
and  if  he  admits  the  letter  to  be  his  writing,  he  cannot  be  asked  whether 
statements,  such  as  the  counsel  may  suggest,  are  contained  in  it,  but  the  whole 
letter  must  be  read  as  the  only  competent  evidence  of  that  fact.      *     *      ♦" 

That  the  course  of  examination  pursued  in  this  case  was  in  plain  violation 
of  these  rules  must  be  conceded.  It  is  plain  from  the  mere  reading  of  the 
record  that  it  tended  to  embaiTass  and  confuse  the  witness,  and  prejudice  her 
in  the  minds  of  the  jury.  The  fact  that  the  letters  were  subsequently  read 
in  evidence  to  the  jury  does  not,  in  our  judgment,  cure  the  error.  It  might 
be  different  if  the  court  had  not  already  gone  to  the  very  verge  in  the  lati- 
tude allowed  in  cross-examination.  Indeed,  the  defendants  were  allowed  in 
the  cross-examination  of  this  witness  to  develop  their  whole  defense.  We 
have  held  that  the  court  did  not  abuse  its  discretion  in  this  regard,  but  we 
cannot  say  that  this  last  departure  from  well-established  rules  is  error  with- 
out prejudice. 

5.  We  think  there  was  also  error  in  permitting  the  defendant  Gleason  to 
testify  as  to  the  statements  of  the  deceased,  and  that  there  was  no  proper 
ground  shown  for  the  admission  in  evidence  of  the  ledger  of  the  deceased. 
The  length  of  this  opinion  precludes  from  entering  upon  a  discussion  of  these 
errors.    We  discover  no  other  error  in  the  case.    Reversed. 
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Scott  v,  Neises. 
Filed  April  20, 1888. 

When  an  appellant  falls  to  file  an  argoment  in  a  civtl  caae,  be  will  be  conafdered  tobave  abandoned 
theappeMl. 

Wbere  a  Jndge,  upon  motion,  transfers  a  case  to  some  other  circolt  becaose  he  has  been  coansel  ia 
caasea  of  like  chHracter  and  InvoMng  the  same  issaea,  nnless  the  party  who  assigns  snch  change  of 
venue  as  error  excepted  to  anoh  order  at  the  time,  or.  If  not  present  at  the  time,  afterwards  moved  to 
set  aside  snch  order  and  excepted  to  the  refusal  of  the  court  to  grant  his  motion,  this  court  will  not 
consider  the  alleged  error. 

Appeal  from  Marshall  circuit  court. 

Action  in  equity.  The  plaintiff  prays  for  the  foreclosure  of  a  mortgage 
and  for  other  relief.  There  was  a  decree  for  the  plaintiff.  The  defendant 
appeals.   ~ 

J.  M.  Parker,  for  appellant.  If.  E,  J.  Boardman  and  Brovm  eft  Carney^ 
for  appellee. 

Adams,  J.  The  appellant  claims  that  the  action  is  triable  de  novo.  This 
the  appellee  denies.  In  support  of  his  denial  he  points  out  what  he  claims  are 
fatal  defects  in  the  abstract.  We  do  no  feel  called  upon  to  determine  these 
qufstions.  Neither  party  has  argued  the  case  upon  the  merits.  Probably  the 
appellant,  being  defendant,  did  not  re^^d  it  as  incumbent  upon  him  to  make 
any  argument  upon  the  merits,  because  the  appellee,  being  plaintiff  and  hav- 
ing the  right  to  make  the  opening  argument,  did  not  But  we  do  not  think 
that  it  is  the  right  of  parties  to  waive  all  argument  in  this  way,  and  cast  .upon 
the  court  the  burden  of  making  a  complete  examination  of  the  case,  unaided 
by  argument.  The  abstract  is  a  voluminous  one,  and,  as  it  appeal^  to  us 
from  a  cursory  examination^  not  easily  intelligible.  It  would  be  impossible 
for  the  court  to  properly  discharge  its  duties  if  it  can  be  required  to  deter- 
mine upon  their  merits  causes  of  this  character  submitted  in  this  way.  The 
right  of  the  plaintiff  appellee  to  open  may  doubtless  be  waived.  But  where 
the  appellant  fails  to  file  an  argument  it  has  been  our  custom  in  civil  cases  to 
regard  that  as  a  failure  to  prosecute  the  appeal,  and  we  think  that  we  must  so 
regard  it  here,  so  far  as  the  merits  of  the  case  are  concerned. 

The  appellant,  however,  presents  one  question  which  we  are  called  upon  to 
consider.  He  complains  that  the  court  erred  in  ordering  a  change  of  venue. 
Tbe  action  was  brought  originally  in  the  district  court  of  Marshall  county. 
The  judge,  upon  his  motion,  transferred  it  to  the  circuit  court,  because  he  had 
been  counsel  in  causes  of  like  character  and  involving  the  same  issues.  But 
this,  we  think,  was  at  most  mere  error,  and  reviewable  only  on  an  exception. 
It  may  be  true,  as  claimed,  that  the  defendant's  counsel  were  not  present  when 
the  order  was  made,  and  could  not  except;  but  they  could  have  made  a  mo- 
tion to  set  aside  the  order,  and  if  overruled  they  could  have  excepted  and 
made  the  exception  thus  taken  the  basis  of  an  appeal. 

In  the  condition  of  the  record  as  it  is,  we  think  that  the  decree  must  be 
affirmed* 


Ltkoh  9.  Vermazen  and  others. 
Filed  April  21, 1883. 

The  board  of  county  supervisors  Li  the  proper  authority  to  canvass  the  votes  cast  for  the  office  of 
Justice  of  the  peace. 

Appeal  from  Lee  district  court. 

The  plaintiff  claims  that  at  the  general  election  in  IN'ovember,  1882,  he  was 
duly  elected  to  the  office  of  justice  of  the  peace  in  Jackson  township,  I^e 
cuunty.     He  avers  in  his  petition  that  the  office  of  justice  of  the  peace  is  a 
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county  office,  and  that  the  defendants,  who  are  supervisors  of  Lee  county,  failed 
and  refused  to  canvass  the  returns  of  said  election  and  declare  the  plain tiif 
elected  to  said  office.  He  further  avers  in  his  petition  that  the  township  of 
Jackson  is  divided  into  four  election  pi-ecincts,  and  that  the  trustees  and  clerk 
of  the  township  met  on  the  day  after  the  election  and  failed  to  canvass  the  votes 
as  shown  by  the  written  returns  of  said  election  made  by  the  judges  and 
clerks  of  tlie  elections  for  the  four  precincts,  but  pretended  to  make  a  recount 
of  the  ballots  cast  in  the  township,  which  ballots  were  delivered  by  the  judges 
and  clerks  of  said  election  to  said  township  clerk ;  that,  upon  the  said  pre- 
tended count  of  said  ballots,  said  trustees  pretended  to  determine  that  one 
Estes  had  been  elected  to  said  office  and  not  the  plaintiff;  and  that  the  town- 
ship clerk  sent  a  written  notice  to  the  county  auditor  that  Estes  had  been 
duly  elected  to  said  office.  Plaintiff  asks  that  defendants  be  compelled  to 
meet,  and  open  the  election  returns  and  canvass  the  same,  and  declare  tlie 
plaintiff  elected  to  said  otlice.  Tliere  was  a  demurrer  to  the  petition,  which 
was  sustained.     Plaintiff  appeals. 

Hagerman,  McCrary  &  Hagerman,  M.  A.  Ballinger^  and  Craig,  Collier  <& 
Craig,  for  appellant.    1>.  W.  Spragtie  and  R,  M.  Marshall,  for  appellee. 

RoTHBOCK,  J.  The  single  question  presented  by  this  record  is  whether,  under 
the  statute  of  this  state,  the  board  of  supervisors  is  the  proper  authority  to  can- 
vass the  votes  cast  for  the  office  of  justice  of  the  peace.  The  plaintiff  contends 
that  it  is,  and  the  defendants  claim  that  the  township  trustees  are  charged 
with  that  duty.  The  law  of  elections  in  this  state  is  found  in  title  5  of  the 
Code.  That  title  provides  for  the  election  of  all  public  officers  within  the 
state.  It  fixes  the  time  of  the  elections,  designates  theofficersor  persons  who 
shall  conduct  the  same,  and  the  persons  who  shall  canvass  the  votes  and  de- 
clare the  result  of  elections. 

Section  598  provides  that  ^'justices  of  the  peace  and  constables  shall  be 
considered  as  county  officers  under  the  provisions  of  this  title,  [title  5,]  but 
they  shall  be  voted  for  by  the  voters  of  their  respective  townships." 

Section  634,  being  also  in  title  5,  provides  that  the  board  of  supervisora  shall 
at  their  meeting  on  the  Monday  after  the  general  election,  open  and  eanvaas 
the  returns  and  make  abstracts  stating  the  number  of  ballots  ca^  in  the 
county  for  each  office,  *^the  name  of  each  p^^on  voted  for,  and  the  number  of 
votes  given  to  each  person  for  each  different  office." 

And  it  is  provided  by  section  636  that  the  abstract  of  votes  for  the  different 
classes  of  officers  shall  be  made  on  separate  sheets,  and  among  these  dasses 
"  county  officers  "  are  designated. 

Other  provisions  of  the  statute  are  as  follows:  Sec  638.  ^*The  person 
having  the  greatest  number  of  votes  for  any  office  is  to  be  declared  eieoted.'' 
Sec.  689.  ^*  Eacli  abstract  of  the  votes  for  such  officers  as  the  country  alone 
elects,  shall  contain  a  declaration  of  whom  the  canvassers  det^mine  to  be 
elected.    «    *    *" 

We  think  these  provisions  of  the  statute  require  us  to  determine  that  the 
board  of  supervisors  is  the  authority  charged  with  the  duty  of  canvassing  the 
returns  of  the  election  of  a  justice  "of  the  peace.  Indeed,  it  seems  to  as  to  be 
so  clear  as  to  leave  no  room  for  construction.  The  several  sections,  when  con- 
sidered together,  just  as  plainly  require  this  interpretation  as  if  it  had  been 
provided  in  a  single  section  that  justices  of  the  peace  shall  be  voted  for  by 
the  voters  of  their  respective  townships,  but  that  they  shall  be  considered 
county  officers,  and  that  the  votes  for  that  office  shall  be  canvassed  by  the 
board  of  supervisors. 

In  our  opinion  the  demurrer  to  the  petition  should  have  been  overruled. 
Reversed. 
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Whbeler  v.  Merriman. 

Filed  May  1. 1883. 

The  provlflfoas  of  section  15,  e.75,  Gen.  St.  1878,  commonly  known  ai  "  the  occnpylng-claimant  net,*' 
•ppljr  only  to  Improvemeota  made  oo^and  under  color  qf  title  infoA.  Hence  the  occupant  is  not  en- 
titled to  compennation  for  improvements  made  b^ore  lie  acqalred  each  color  of  title. 

A  grantee  does  not  occnpy  a  better  position,  in  regard  to  improvements  mude  by  his  grantor,  than 
the  latter  himself  occnpled.  Hence,  to  entitle  him  to  recover  for  such  Improvements,  he  mu:<it  show 
that  his  grantor  was  within  the  provisions  of  the  statute  tefien  he  mmde  the  improvenunta.  A  quitclaim 
<Jee<i  purporting  to  remise,  release,  and  convey  all  the  grantor's  interest  in  and  to  the  premises,  and 
<:ontainlng  the  following :  ''Intending  hereby  to  convey  only  my  title  to  oaid  land  acquired  by  the 
parehase  of  the  same  for  taxes  for  the  year  1864,  and  previous  years,"— is  aufllcient  to  constitute  "  color 
of  title  in  Poe.'*  The  recital  In  the  deevl  that  the  title  conveyed  is  only  a  tax  title,  will  not,  of  itself, 
charge  the  grantee  with  actual  notice  of  the  inflrmatles  in  such  title,  although  appeiiring  of  record. 
Land  was  purchased  from  the  United  States  and  pnid  for  by  the  location  of  a  land  warrant.  It  having 
been  discovered  that  the  assignment  of  the  warrant  was  forged,  the  warnnit  wnn  canceled  and  the 
ixane  of  a  patent  suspended.  Subsequently  the  grantee  of  the  locator  sabatitnted  the  c^sh  in  lieu  of 
the  warrant,  and  a  patent  was  thereupon  issued  open  the  original  entry  to  the  party  locating  the  ws  r. 
rant.  Held  that,  as  against  sftch  patentee  or  his  grantee,  the  land  was  subject  to  taxation  from  the 
date  of  the  original  entry. 

Appeal  from  a  judgment  of  the  district  court.  Mower  county. 

Rush  B.  W7ie€ie9\  appellant,  in  person,  and  X.  A,  Pierce,  of  counsel.  O,  C 
Merrimanj  respondent,  in  person,  and  Geo,  W,  Hall,  of  counsel. 

Mitchell,  J.  Section  15,  c.  75,  Gen.  St.  1878,  provides :  "  Where  any  person 
under  color  of  title  in  fee,  and  in  good  faiths  has  peaceably  taken  possession 
of  any  land  for  whkh  he  has  given  a  valuable  consideration ,  *  *  n^ 
neither  such  penon,  nor  his  heirs,  representatives,  or  assigns,  shall  be  ejected 
from  such  land,  except  as  hereinafter  provided,  until  compensation  is  tend* 
ered  him  or  them  for  all  improvements  which  he  or  they  may  have  made 
upon  said  land  previous  to  actual  notice  of  the  claim  upon  which  the  action 
is  founded." 

At  common  law  there  was  no  liability  on  the  part  of  the  owner  of  real  es- 
tate for  improvements  made  by  an  oecupant,  even  in  good  faith,  under  color 
of  title.  The  right  to  recover  for  them  is  based  upon  this  statute,  and  the 
claimant  must  bring  himself  within  its  provisions.  The  statute  was  designed 
for  the  benefit  of  those  who  have  gone  into  possession  in  ggod  faith,  under 
color  of  title  in  fee,  for  which  they  have  paid  a  valuable  consideration,  and 
while  thus  in  possession,  believing  themselves  the  owners,  have  made  valu- 
able improvements. 

Two  things  are  essential  to  the  right  to  recover  for  improvements :  First, 
the  party  must  have,  under  color  of  title  in  fee  and  in  good  faith,  peaceably 
taken  possession  of  land  for  which  he  has  paid  a  valuable  consideration; 
second,  he  must,  while  thus  in  possession,  have  made  the  improvements, 
previous  to  the  actual  notice  of  the  claim  upon  which  the  action  against  him 
is  founded. 

The  words  of  the  statute  refer  to  the  time  of  making  the  improvements,  and 
mean  that  at  the  time  of  making  them  he  must  be  in  possession  under  color 
of  title  in  fee,  and  be  without  notice  of  the  claim  under  which  the  plaintitf  in 
the  action  against  him  seeks  to  recover.  Hence,  where  the  claim  for  the  im- 
provements is  made  by  the  grantee  of  the  party  who  made  them,  the  material 
inqqiry  is,  not  the  standing  of  the  grantee  wtieii  he  purchased  the  land,  but 
of  the  grantor  at  the  time  of  making  the  improvements.  A  grantee  does  not 
occupy  a  better  position  in  regard  to  the  improvements  made  by  his  grantor 
Hian  the  latter  himself  occupied. 
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Any  other  construction  of  the  statute  would  compel  the  owners  of  land  to 
pay  for  unauthorized  improvements  made  by  a  mere  trespasser  without  color 
of  title,  provided  the  latter  had  conveyed  the  land  to  a  tliird  person  who  pur- 
chased without  notice  of  the  want  of  title  in  his  grantor.  We  are  satistied 
that  such  a  construction  is  not  supported  by  oitl^er  the  letter  or  the  spirit  of 
the  statute.  See  Wiison  v.  Bed  Wing  School^Ut  22  Minn.  488;  aMuU 
oahy  v.  Florei\  27  Minn.  449 ;  [S.  C.  8  N.  W.  Bep.  166 ;]  Lunqwst  v.  Ten  Eyck, 
40  Iowa,  213;  Wimloto  v.  Netoell,  19  Yt.  164;  WhUney  v.  RicJiardsan,  31  Vt. 
300. 

In  the  case  at  bar  all  the  improvements  were  made  by  defendant's  f^rantor. 
Harris,  before  he  conveyed  to  defendant.  The  court  below  instructed  the  jury 
in  effect  that  if  defendant  entered  into  possession  under  color  of  title  in  fee, 
and  in  good  faith,  and  paid  a  valuable  consideration,  he  was  entitled  to  com- 
pensation for  all  the  Improvements  made  by  his  grantor,  Harris,  thus  entirely 
ignoring  the  questions  whether  Harris  had  color  of  title  in  fee  or  had  actual 
notice  of  plaintiff's  title  when  he  made  the  improvements. 

It  follows  from  what  has  been  already  said  that  this  was  error  for  which  the 
judgment  must  be  reversed. 

This  disposes  of  this  appeal,  but  as  another  trial  may  be  had  it  is  proper  to 
consider  other  questions  involved  in  the  case. 

2.  Harris,  defendant's  grantor,  went  into  possession  of  the  premises  Febru- 
ary, 1874,  but  he  had  no  color  of  title  until  March  11,  l879,  when  he  obtained 
a  quitclaim  deed  fram  J.  C.  Easton,  which  will  be  hereafter  referred  to. 
Therefore,  until  the  date  last  named,  Harris  appears  to  have  been  a  mere  squat- 
ter or  trespasser.  He  made  all  the  improvements  referred  to  in  1874,  except 
a  granary  which  he  built  in  1880.  From  the  construction  we  have  placed 
upon  the  statute  it  follows  that  neither  Harris  nor  his  grantee  could  reoover 
for  improvements  made  before  the  former  acquired  color  of  title.  The  object 
of  the  statute  being,  as  already  remarked,  tq  protect  those  who  make  improve- 
ments under  color  of  title  in  good  faith,  believing  themselves  to  be  the  own- 
ers, it  is  clear  that  if  a  person  make  improvements  without  any  color  of  title 
he  cannot  recover  for  tliem  upon  the  ground  that  he  afterwards  acquired  such 
color  of  title.  The  provisions  of  the  statute  apply  only  to  improvements 
made  under  color  of  title  in  fee. 

3.  In  March,  1879,  Harris  obtained  a  quitclaim  deed  from  J,  G.  Easton. 
whose  only  claim  of  title  was  under  certain  tax  deeds,  which  the  couit  below 
held  to  be  void.  The  terms  of  the  quitclaim  from  Easton  to  Harris  were 
that  he  remised,  released,  conveyed,  and  forever  quitclaimed  to  Harris,  his 
heirs  and  assigns, ''  all  his  interest  in  and  to  the  premises  in  question,  to  have 
and  to  hold  the  same  to  Harris,  his  heirs  and  assigns,  forever."  It  contained 
the  following  recital  by  way  of  limitation  or  explanation  of  the  grant:  *»  In- 
tending hereby  to  convey  only  my  title  to  said  land  acquired  by  the  purchase 
of  the  same  for  taxes  for  the  year  1864  and  previous  years," — 1865  to  1872.  in- 
inclusive.  Appellant's  contention  is  that  this  is  insufficient  to  make  Harris 
an  occupant  under  color  of  title  in  fee  in  good  faith,  because  it  does  not  pur- 
port to  convey  the  premises  in  fee,  but  only  the  grantor's  interest  in  them,  and 
because  it  shows  on  its  face  that  it  only  conveyed  title  acquired  by  puirbase 
at  tax  sale,  the  invalidity  of  which  appeared  of  record,  therefore  Harris  was 
chargeable  with  notice  of  all  the  infirmities  of  his  grantor's  title  and  was  not 
a  purchaser  in  good  faith.  We  are  led  to  a  different  conclusion.  A  person 
has  color  of  title  when  he  has  an  apparent  although  not  real  title  founded 
upon  a  deed  good  in  form  purporting  to  convey  the  same.  Seigneur^  v. 
Fahey,  27  Minn.  60;  [S.  C.  6  S.  W.  Rep.  403.] 

It  is  unquestionably  true  that  a  deed  cannot  operate  as  color  of  title  so  as 
to  have  effect  beyond  the  estate  which  it  purports  to  pass.  But  a  deed  of 
quitclaim  and  release  like  the  one  under  consideration  is  sufficient  to  pass  all 
the  estate  which  tlie  grantor  could  convey  by  deed  of  bargain  and  sale.     8eclion 
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4,  c.  40,  Gren.  St.  1878.  Nor,  in  our  judgment^  do  the  words  limiting  tJie  title 
conveyed  to  title  acquired  by  purchase  for  taxes,  alter  the  case.  If  these  tax 
titles  had  been  valid,  Easton  would  have  been  the  owner  in  fee,  and  the  deed 
under  consideration  effectual  to  pass  the  title  in  fee  to  his  grantee.  We  are, 
therefore,  of  opinion  that  this  deed  gave  Harris  color  of  title  in  fee.  The  re- 
cital in  the  deed  was  actual  notice  to  Harris  that  the  title  which  Easton  was 
conveying  to  him  was  that  which  he  hjul  acquired  at  tax  sale;  but  tliisof  itself 
did  not  amount  to  actual  notice  that  this  title  was  invalid,  and  it  is  only  af'tunl 
and  not  canstnictive  notice  of  this  fact  which  will  deprive  a  party  of  tlie  bene- 
fits of  the  statute. 

4.  One  other  question  remains  to  be  considered.  It  is  claimed  that  up  to 
the  year  1880  these  lands  belonged  to  the  United  States,  and  hence  were  not 
subject  to  taxation,  and  therefore  neither  these  tax  deeds,  even  if  regular 
on  their  face,  nor  any  conveyance  from  the  holder  of  them,  would  amount  to 
color  of  title  in  fee,  so  as  to  impose  upon  the  United  States  or  their  grantee 
the  obligation  of  paying  for  improvements  in  order  to  obtain  possession  of 
the  land. 

If  the  facts  assumed  are  true,  the  conclusion  must  be  conceded,  for  the  state 
cannot  interfere  with  the  primary  disposal  of  the  soil  by  the  United  States,  or 
with  any  regulations  congress  may  find  necessar>'  for  securing  the  title  in  the 
soil  to  bonajtde  purchasers.  The*  facts  disclosed  by  the  record  are  these:  One 
White  purcliased  the  land  of  the  United  States  on  the  second  of  October, 
1857,  by  locating  upon  it  a  military  bounty  land-warrant.  The  issue  of 
a  patent  upon  this  location  was  suspended  on  acconnt  of  a  caveat  \mng  filed 
in  the  general  land-ofiice  against  the  warrant  by  tlie  owner  thereof,  on  tlie 
ground  that  the  assignment  was  forged,  and  on  that  ground  the  warrant  was 
canceled  in  November,  1864.  As  is  well  understood  in  such  cases,  the  locator 
or  his  assigns  have  the  right  to  file  another  warrant,  or  pay  in  the  cash  in  lieu 
of  the  canceled  warrant,  and  thereupon  a  patent  will  be  issued  upon  the  orig- 
inal location. 

In  this  case  the  plaintiff,  who  was  the  grantee  of  White,  the  locator,  in  July, 
1880,  paid  to  the  United  States  dlOO  in  lien  of  the  canceled  warrant,  and,  the 
substitution  being  thus  made,  a  patent  issued  to  White  upon  his  original  locii- 
tion  of  October  2,  1857.  Had  this  location  been  canceled  and  the  land  re- 
verted to  the  United  States  and  by  them  been  sold  to  another  purchaser,  an 
entii'ely  difi^erent  question  would  have  arisen.  But  in  this  ciise  the  location 
was  never  canceled,  but  merely  the  issue  of  a  patent  suspended  until  tlie 
substitution  was  mcide,  the  money  being  substituted  for  the  warrant  and  re- 
lating back  to  the  original  location  in  1857,  and  a  patent  jssued  upon  that 
location.  The  case  would  not  have  been  different  had  the  entry  been  made 
in  the  first  instance  with  a  warrant  to  which  the  locator  hjid  good  title.  It 
is  well  settled  that  land  purchased  of  the  United  States  and  paid  for,  thotigli 
not  patented,  is  subject  to  taxation.  It  is  true  that  in  this  case  the  entry 
might  have  been  set  aside  hivl  this  substitution  of  the  money  for  the  land- 
warrant  not  been  made,  but  this  condition  attaches  to  all  entries  of  public 
lands.  The  entry  was  finally  approved,  and  the  patent,  when  issued,  related 
back  to  the  original  location.     Witherspoon  v.  Dumsan,  4  Wall.  210. 

The  jury  by  their  verdict  found  that  the  plaintiff  was  the  owner  of  the 
premises  and  entitled  to  the  possession.  With  this  the  defendant,  not  having 
appealed,  is  content.  Hence  there  is  no  occasion  for  a  new  trial  upon  the 
question  of  title.  But  for  the  reasons  given  the  judgment  must  be  r6verseil, 
and  a  new  trial  ordered  upon  the  issues  arising  out  of  defendant's  claim  for 
compensation  for  improvements. 

Ordered  accordingly. 
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City  of  Minneapolis  v.  Wilkin. 
Filed  May  1,  1883. 

In  proceedings  ander  chapter  10  of  the  charter  of  the  city  of  Minneapolis,  (chapter  76,  Sp.  I««wi 
1881,)  to  condemn  private  property  for  the  purpoaea  of  a  public  park,  where,  npon  appeal  to  the  dis- 
trict court,  a  reap priii tie ment  is  had  by  a  new  commission  appointed  by  the  court,  the  value  of  the 
property  mast  be  assessed  with  reference  to  its  condition  and  value  at  the  date  of  the  tiling  of  the  ons;- 
iniil  report  by  the  commission  uppointed  by  the  city  council,  and  the  land-owner  is  entltletl  lo  Inter- 
est on  this  new  award  from  the  date  of  the  Hling  of  such  original  report. 

Writ  of  certiorari. 

WilHon  d-  Lawrewie,  for  respondent.    Merrick  c&  Merrick,  for  relator. 

Mitchell,  J.  Under  proceedings  instituted  by  plaintiff  pursuant  to  chap- 
ter 10  of  its  cliarter  (chapter  76,  Sp.  Laws,  1881)  to  condemn  defendant's  land 
for  a  public  park,  commissioners  appointed  by  the  city  council  made  a  report 
on  the  twenty-fli-st  of  June,  1882,  awarding  her  as  compensation  the  sum  of 
$12,292,  which  report  was  confirmed  by  the  city  council.  On  defendants  ap- 
peal the  district  court  ordered  a  reappraisement,  pursuant  to  section  6,  c.  11), 
of  the  city  charter,  and  the  commisHioners  appointed  by  the  court  m  ide  a  re- 
port on  tiie  eighth  of  November,  1882,  awarding  her  4^13,500,  which  wjis  duly 
confirmed.  Tlie  important  question  here  is  whether  defendant  is  entitled  to 
interest  upon  this  last  assessment  from  June  2L  1882,  the  date  of  the  filing  of 
the  award  made  by  the  first  commission. 

This  court  has  repeatedly  held  that  in  proceedings  for  the  condemnation  of 
property  for  public  use  under  various  railroad  charters  the  property  is  to  In* 
deemed  taken  as  of  the  date  of  the  filing  of  the  award  of  tlie  commissioners, 
and  that  upon  appeal  the  damages  are  to  be  assessed  with  reference  to  the 
condition  and  value  of  the  property  at  the  date  of  filing  such  original  award, 
and  that  interest  is  to  be  allowed  upon  the  verdict  from  that  date  unless  it  ap- 
pears that  such  interest  was  included  in  the  verdict  or  second  iissesanietit, 
and  that  in  the  absence  of  anything  in  the  record  indicating  the  contrary  it 
must  be  presumed  that  the  verdict  had  reference  to  the  damages  which  the 
claimant  was  entitled  to  receive  at  the  time  the  award  appended  from  was 
file<i,  and  hence  that  no  interest  was  included.  Winona  &  St.  P.  JL  Co.  v. 
Denman,  10  Minn.  267,  283,  (Gil.  208;)  ^8^.  Paul  &  S.  C.  R.  Co.  v.  Murphy. 
19  Minn.  500.  509,  (Gil.  433;)  Shenoood  v.  8t  Paul  d^  C.  Hy.  Co.  21  Minn. 
122;  Warren  v.  First  Div.  St.  P.  df  P.  R.  Co.  Id.  424;  Knauff  v.  St  Paul.  S. 
&  T.  F.  R.  Co,  22  Minn.  173;  Whitacre  v.  St.  Paul  &  S.  C.  R.  Co.  24  Minn. 
311. 

That  the  right  of  the  claimant  to  this  interest  was  not  considered  depend- 
ent upon  the  question,  which  party  was  in  the  actual  possession  of  the  prop- 
erty pending  the  appeal,  is  evident  from  the  reasoning  and  argument  of  the 
court  in  Warren  v.  St.  P.  cfe  8.  C.  R.  Co.  supra^  427.  If  the  question  was  one  of 
first  impressions,  a  phiusible  argument  might  be  made  In  favor  of  the  position 
that  no  interest  should  be  allowed  until  the  corporation  had  taken  the  aettiHl 
possession  of  the  property  from  the  owner.  But  this  is  no  longer  an  open 
question  in  this  state.  Whatever  objection  may  be  urged  against  the  logic  of 
the  rule  adopted  by  this  court,  we  are  satisfied  that  it  works  out  practical  justioe 
more  nearly  than  any  other  that  can  be  suggested,  and  it  has  been  so  often 
afiinned  and  applied  that  it  must  be  considei-^  the  settled  law  of  the  state, 
and  must  govern  the  present  case,  unless  there  be  so  material  a  distinction 
between  the  provisions  of  these  railroad  charters  and  of  the  city  charter  as  t4> 
establish  a  different  rule  in  proceedings  under  the  latter.  That  the  date  of 
the  filing  the  award  by  the  first  commissioner  is  to  be  deemed  the  time  of 
taking  the  property  for  the  purposes  of  assessing  the  value,  and  that  upon 
appeal  the  commissionei*s  appointed  by  the  court  are  to  make  their  assessment 
with  reference  to  tiie  condition  and  value  of  the  property  at  that  date  precisely 
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?is  in  the  case  of  railroad  condemnation  proceedings,  is  conceded  by  the  coun- 
sel for  the  city,  and  such  was  the  opinion  of  the  court  below. 

The  language  of  the  city  charter  is  that  *'  such  commissioners  shall  be  gov- 
erned by  the  same  provisions,  in  respeot  to  the  method  of  arriving  at  the 
amount  of  damages,  *  ♦  *  as  are  in  this  chapter  made  f«r  the  govern- 
ment of  commissioners  appointed  by  said  city  council."  Any  other  rule  must 
work  unjustly  in  practice,  (generally  against  the  public,)  making  the  rights 
and  liabilities  of  the  parties  dependant  upon  intermediate  fluctuations  in 
value,  and  rendering  the  city  liable  to  pay  for  any  structures  which  the  owner 
might  place  upon  the  property,  pending  the  appeal.  Kow,  inasmuch  as,  un- 
der this  rule,  the  land-owner  is  depriv^  of  all  advantage  from  any  increase 
in  value  subsequent  to  the  first  award,  and  is,  pending  the  appeal,  practically 
deprived  of  the  power  of  selling  his  property,  or  even  of  beneficially  using  or 
improving  it,  it  would  seem  but  just  that  he  be  allowed  interest  from  that 
date. 

It  would  seem  quite  logical  to  hold  that,  for  the  purposes  of  fixing  the  value 
of  the  property,  the  date  of  filing  the  award  was  the  time  the  property  was 
taken,  and  then  adopt  another  date  as  the  time  of  taking,  for  the  purpose  of 
determining  the  parties*  nght  to  interest.  The  only  difference  between  the 
city  charter  and  the  statute  under  which  these  railroad  condemnation  proceed- 
ings were  had,  upon  which  counsel  for  the  city  relies,  is  that  under  the  latter 
(or  most  of  them)  the  corporations  had  the  right  to  take  actual  possession  of 
the  land  pending  the  appeal,  upon  depositing  the  amount  of  the  award  in  court* 
or  giving  a  bond  conditioned  to  pay  whatever  amount  may  be  acquired  by  the 
judgment  of  the  court,  whereas,  no  such  right  is  given  to  the  city,  and  in 
case  of  an  appeal  it  can  only  obtain  possession  upon  its  final  determination ; 
section  4,  c.  10,  of  the  charter  providing:  ** Wherever  an  award  of  compensation 
or  damages  shall  be  confirmed  by  the  city  council  and  not  appealed  from,  and 
whenever  the  same  when  appealed  from  shall  not  be  set  aside  by  the  court, 
such  shall  constitute  a  lawful  and  sulficlent  condemnation,  and  upon  the  pay- 
ment of  said  award,  or  setting  apart  of  the  money  in  the  city  treasury  to  pay 
the  same,  the  city  shall  become  vested  with  tlie  titlelo  the  property,  *  *  * 
and  may  forthwith  enter  upon  and  use  the  same." 

We  fail  to  see  how  the  right  to  take  possession  during  the  appeal,  if  not 
exerci^sed,  is  material.  The  only  effect  of  the  existence  of  this  right  is,  at 
most,  to  render  the  duration  of  the  land-owner^s  possession  more  uncertain. 
The  decisions  of  this  court  already  referred  to  were  not  put  upon  this  provis- 
ion of  the  charter,  nor  upon  the  theory  that  title  to  the  land  passed  to  the 
corporation  at  the  time  of  filing  the  aw^ard,  for,  as  a  matter  of  fact,  it  did  not. 
The  truth  is,  some  date  had  to  be  adopted  as  the  time  of  taking  the  property 
foi:  the  purpose  of  determining  the  rights  of  parties  to  compensiition ;  and  the 
(late  of  filing  the  award  was  adopted  as  the  most  convenient  and  equitable, 
liecause,  as  remarked  in  St.  P.  <&  S.  C,  R,  Co,  v.  Murphy y  the  first  step  in  the 
process  of  taking  is  ^'  the  assessment  of  damages,  and  as  the  damages  are  to 
be  assessed  by  the  commissionere,  the  value  of  the  premises  at  that  time  may 
fairly  be  made  the  standard  of  value.*' 

And,  in  case  of  appeal,  interest  on  the  verdict  from  the  dat«  of  filing  the 
account  was  allowed,  not  because  during  the  intermediate  time  the  corpora- 
tion might  have  taken  possession  on  certain  conditions,  nor  upon  the  theory 
that  the  money  was  due  and  the  company  in  default  in  its  payments,  as  seems 
to  be  implied  in  the  opinion  of  the  court  below.  But  the  allowance  was 
made  upon  the  ground  suggested  in  Warren  v.  St,  P.  <fe  S.  C  R,  Co,,  viz., 
that  the  value  of  the  property  upon  trial  of  the  appeal  being  fixed  as  of  the 
date  of  filing  the  first  award,  the  land-owner  was  deprived  of  the  benefit  of 
any  subsequent  increase,  and  practically  of  the  power  to  sell,  or  even  to  ben- 
eficially use  or  improve  his  property,  and  therefore,  unless  he  was  allowed 
interest,  he  would  not  really  receive  just  compensation.    The  reasons  for  such 
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a  rule,  in  our  opinion,  apply  with  equal  force  to  the  present  case,  and  we  fail 
to  see  anything  in  the  provisions  of  the  city  charter  to  require  the  applica- 
tion of  a'different  ru)e. 

We  have  not  considered  it  material  in  this  case  that  after  the  confirmatton 
of  the  second  Award  by  the  district  court,  the  defendant  sued  out  a  writ  of  #?er- 
iiorari  for  the  purpose  of  having  the  regularity  of  these  proceedings  reviewed 
by  this  court.  Whatever  may  be  the  effect  of  such  a  writ  as  sl  supersedeas  or 
stay  of  further  proceedings  in  the  court  below,  it  is  quite  clear  that  it  could 
not  affect  the  right  or  power  of  the  city  to  set  apart  in  the  «ity  treasury  the 
money  to  pay  the  award  and  make  tender  of  payment  to  defendant,  and  thus 
stop  the  running  of  inierest,  if  she  saw  fit  to  refuse  to  accept  it,  and  rely  upon 
her  chance  of  having  the  proceedings  set  aside,  and  failed.  This  the  city  did 
not  do. 

The  cause  is  remanded,  with  instructions  to  the  court  below  to  enter  jadg- 
ment  for  the  amount  of  the  award,  ($13,500,)  with  interest  from  June  21, 
1882.    Ordered  accordingly. 


Jones  v.  Kma. 
Filed  May  1, 1883. 

This  actton  was  brought  to  recover  $26.60  for  board  fornished  by  plaintiff  to  defendant.  The  aa. 
Bwer  admitted  the  famishing  of  the  board  and  its  Taloe  as  alleged  in  the  complaint,  but  alleged  br 
way  of  defense  that  it  was  famished  ander  an  express  contract  between  plaintiff  and  one  W.;  ttiat 
W.,  and  not  defendant,  was  to  pay  for  it ;  and  that  plaintiff  was  to  furnish  it  on  W.*s  accooot  aad  look 
to  him  for  payment.  The  only  Issue  being  whether  defendant  or  W.  was  liable,  the  jury  found  the 
following  verdict:  "We,  the  jury,  find  for  the  plaintiff;'*  upon  which  the  court  entered  Judgmeat  for 
plaintiff  for  9i6.W.  Udd,  that  the  verdict  was  sufficient  to  sustain  the  judgment;  that  it  fnlly  re- 
sponded  to  the  issue  made  by  the  plendings,  and  can  be  made  sufficiently  certain  by  reference  to  the 
record. 

The  question  of  value  not  being  in  issue,  and  the  amount  of  plaintiff's  recovery  being  fized  by  t)i» 
pleadings,  nnd  following  as  a  conclusion  of  law  in  case  the  jury  found  in  his  favor  upon  the  isaae  of 
fact  submitted  to  them,  tlie  omission  of  the  jury  to  insert  tlie  amount  of  such  recovery  in  their  verdict 
was  at  most  a  harmless  IrregulaHty. 

Appeal  from  a  judgment  of  the  district  court,  Wright  county. 

Fish  <£•  Ovitt  and  F.  E,  Latham,  for  appellant.  David  Cochran,  for  respond- 
ent. 

Mitchell,  J.  The  only  question  in  this  case  is  whether  the  verdict  is  suf- 
ficient to  sustain  the  judgment.  The  action  was  brought  to  i-ecover  826.6f> 
for  board  furnished  by  plaintiff  to  defendant  at  his  special  instance  and 
request,  which  was  reasonably  worth  tluit  sum  and  no  part  of  which  had  been 
paid.  The  answer  of  defendant  admits  the  furnishing  of  the  board  as  alleged 
in  the  complaint,  and  also  admits  (by  failing  to  deny)  that  it  was  worth  the 
sum  alleged;  but  alleges  by  way  of  defense  that  it  was  furnished  under  nn 
express  contract  between  plaintiff  and  one  Warren  (in  whose  employment 
defendant  was)  that  Warren  and  not  defendant  was  to  pay  for  it,  and  that 
plaintiff  was  to  furnish  the  board  on  Warren's  account  and  look  to  him  for 
payment. 

In  short,  the  only  issue  under  the  proceedings  was,  whether  defendant  or 
Warren  was  liable;  the  fact  that  the  board  was  furnished  and  was  w^orth  the 
sum  alleged  being  admitted.  The  case  was  tried  on  this  issue  alone.  The 
jury  found  the  following  verdict :  *•  We,  the  jury,  find  for  the  plaintiff."  Upt>n 
this  verdict  the  justice  rendered  judgment  for  the  plaintiff  for  $26.60,  and 
costs.  The  objection  raised  to  this  verdict  is  that  It  contains  no  data  front 
which  the  amount  of  the  judgment  could  be  ascertained,  because  the  jury 
failed  to  assess  the  amount  of  the  recovery.  We  think  that  a  reference  to  a 
few  elementary  principles  regulating  the  nature  and  office  of  verdicts,  and 
the  manner  in  which  they  should  be  construed,  will  show  that  this  objection 
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Is  not  well  taken.  A  verdict;  is  the  decision  of  a  petit  jurj  upon  an  issue  of 
fsict  submitted  to  them.  It  must  be  confined  to  the  matters  put  in  issue  by 
the  pleadings.  It  is  sutlicient  if  it  responds  to  these  issues.  It  must  be  con* 
strued  witli  reference  to  the  pleiulings,  and  it  is  sufficiently  certain  if  it  can 
be  made  certain  by  reference  to  ttie  record.  According  to  these  tests  we 
think  this  veixlict  sufficient ;  it  responds  to  the  whole  issue.  The  only  ques- 
tion of  fact  submitted  to  the  jury  is  fully  answered,  the  question  of  the  value 
of  the  board  not  being  in  issue.  Construed  with  reference  to  the  pleadings 
it  is  perfectly  certain  and  definite,  the  amount  of  plaintiff's  recovery  })eing^ 
fixed  by  the  pleadings  at  826.60,  if  he  recover  at  all.  No  assessment  of  tlie 
amount  was  necessary;  the  jury  could  not  negative  a  fact  admitted  in  the 
pleadings,  and  if  they  found  for  the  plaintiff  upon  the  issue  of  fact  submitted 
to  them,  the  amount  of  plaintiff's  recovery  followed  as  a  conclusion  of  law, 
^nd  wiis  a  matter  over  which  the  jury  had  no  control.  To  require  them  to 
make  a  formal  assessment  of  the  amount  would  have  been  a  mere  idle  cere- 
mony. 

It  is  claimed  that  the  assessment  of  the  amount  and  the  insertion  of  it  in 
the  verdict,  is  required  by  section  238,  c.  66,  Gren.  St.  1878,  which  provides : 
**  Where  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the  recovery  of 
money,  *  *  *  the  jury  shall  also  assess  the  amount  of  the  recovery."  In 
csises  where  the  amount  of  plaintiffs  recovery  is  in  issue,  or  where,  as  in  ac- 
tions in  tort,  the  damages  are  unliquidated,  such  an  assessment  by  the  jury  is 
essential.  But  we  do  not  think  it  is  indispensable  in  a  case  like  tlie  present, 
where  no  assessment  is  necessary  in  order  to  determine  the  amount  of  plain-^ 
tiff's  recovery,  because  the  amount,  if  he  recovers  at  all,  is  not  in  issue,  but 
depends  wholly  upon  the  construction  of  the  pleading  and  involves  the  pure 
question  of  law  over  which  the  jury  have  no  control.  In  such  a  case  we 
think  the  omission  is  at  most  a  harmless  irregularity.  Cooper  v.  Poston,  I 
Duval,  92;  Darden  v.  Mathews,  22  Tex.  320.  See.  also,  Warren  v.  i^mith, 
24  Texas,  484;  Buckley  v.  Bramhall,  24  How.  Pr.  455;  Stevens  v.  Campbell,  6 
Iowa,  538;  Hattenback  v.  Hoskins^  12  Iowa,  109;  Bramin  v.  Foree's  Adm'rs, 
12  B.  Mon.  506. 

We  are  referred  to  Fryberger  v.  Carney,  26  Minn.  84,  [S.  C.  1  N.  W.  Rep. 
807,]  as  decisive  against  the  sufficiency  of  the  verdict  in  present  case.  The  suffi- 
ciency of  the  verdict  in  that  case  was,  perhaps,  a  somewhat  close  question,  but 
an  examination  of  the  facts  will  show  that  this  court  decided  nothing  in  conflict 
with  the  views  here  expressed.  In  that  case  the  amount  of  plaintiff's  recov- 
ery was  in  issue,  and  an  assessment  was  consequently  necessaiy.  The  ver- 
dict was  for  "the  amount  set  forth  in  the  note,  with  interest  to  date."  But 
the  suit  was  not  brought  upon  a  note.  A  note  was  referred  to  in  the  answer 
of  one  of  the  defendants,  and  was  introduced  in  evidence.  But  the  jury  did 
not  specify  in  their  verdict  what  note  they  referred  to,  or  from  what  date  in- 
terest was  to  be  allowed,  these  matters  being  left  somewhat  to  inference  or 
conjecture. 

It  is  true  that  the  court  say:  "A  money  verdict,  if  it  do  not  state  the  pre- 
fMse  amount,  should  be  such  that  the  court  may  by  computation,  and  with- 
out resorting  to  anything  but  the  verdict  itself,  fix  the  amount."  But  this 
must  be  understood  as  i^sed  in  reference  to  the  facts  of  the  case  then  under 
consideration,  and  also  taken  in  connection  with  the  context.  Tliat  the  court 
did  not  mean  to  hold  that  the  record  could  not  be  referred  to  in  construing  a 
verdict  is  evident  from  what  immediately  follows.  Of  course,  a  verdict  would 
not  be  good  which  could  not  be  made  certain  without  looking  outside  of  the 
record  to  the  evidence  given  on  the  trial. 

The  judgment  of  the  district  court  must  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  affirming  the  judgment  of  the  justice. 
Judgment  reversed. 
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GiLriLLAN,X.  Jm  dissenting,  I  dissent.  In  Fryherger  v.  Carney,  26  Minn. 
84,  [S.  C.  1  N.  W.  Rep.  807»]  it  was  said  that  a  verdict  which,  for  the  amount, 
referred  to  the  amount  claimed  in  the  comphiint,  (as  the  amount  so  referred 
to  is  on  record  as  the  subject  of  controversy,)  might,  perhaps,  have  suftieient 
elements  of  certainty,  but  that  it  would  be  dangerous  to  go  further.  Here 
the  verdict  does  not  express  the  amount  nor  refer  to  anything  to  show  what 
was  intended.  I  think  it  a  dangerous  rule  that  the  court  will  hunt  through 
the  record,  the  pleadings,  and  the  statement  of  the  case,  for  the  purpose  of 
founding  an  inference  that,  because  the  amount  claimed  in  the  complaint 
does  not  appear  to  have  been  controverted  in  the  pleadings  or  on  trial,  the 
jury  must  have  intended  that  amount. 


JuDD  9.  Dike. 
Filed  May  4, 1883. 

An  Action  for  an  tecoantlng  for  property  taken  and  held  in  tmtt  by  defendant  for  plaintiff,  and  for 
a  partition  of  a  part  thereof,  and  the  appointment  of  a  receiver  to  efibct  the  same.  It  of  an  eqaltable 
nature,  and  is  properly  triable  by  the  court  without  a  jory. 

The  trastee  having;  deceaned,  and  no  Baccessor  hnving  been  appointed,  the  eettui  futf  trtutt  na  tbe 
real  party  in  interest,  is  the  proper  party  plaintiff  in  such  an  action. 

Trobtee  held  properly  chargeable  with  Interest  on  money  received  from  the  sale  of  trust  proi>erty 
from  the  time  when  the  same  was  received. 

Appeal  from  a  judgment  of  the  district  court,  Kice  county. 

Geo,  W.  Batchelder,  for  respondent.    Geo,  N,  Baxter^  for  appellant. 

Berry,  J.  1.  This  is  an  action  for  an  accounting  for  property  taken  and 
held  in  trust  by  defendant  for  plaintiif ;  also  for  a  partition  of  a  part  of  such 
property  and  the  appointment  of  a  receiver  to  eifect  the  same.  It  is,  there- 
fore, an  equitable  action,  and  properly  triable  by  the  court  without  a  jury. 
If  it  embraced  any  distinct  issue  which  defendant  desired  and  was  entitled  to 
submit  to  a  jury,  he  should  have  asked  for  its  submission  specifically,  as  he 
did  not.     Greenleaf  v.  Egan,  15  N.  W.  Rep.  254. 

2.  The  plaintiff  was  the  real  party  Interested  in  the  subject  of  the  action, 
and  therefore  entitled  to  maintain  the  same  in  her  own  name.  In  fact,  she 
would  seem  to  be  tbe  only  party  who  could  maintain  it,  for  her  alleged  tru»* 
tee  (her  father)  was  dead,  and  it  does  not  appear  that  any  person  had  suc- 
ceeded to  his  trusteeship. 

8.  The  court  below  finds  that  in  the  course  of  certain  transactions  relating  to 
property  held  by  defendant  in  trust  for  plaintiff,  defendant  received  certain 
bonds— a  one-fourth  interest  in  which  defendant  '*  held  in  trust "  for  plaintiff ; 
that  defendant  had  sold  four  of  the  bonds  for  cash ;  and  that  plaintiff  was  en- 
titled to  her  proportionate  share  of  the  sums  received  for  them,  with  interest 
on  the  same  from  the  time  when  such  suras  were  respectively  received.  The 
defendant,  expressly  admitting  in  his  brief  that  the  judgment  was  entered  by 
a  computation  of  interest  according  to  the  finding,  insists  that  the  finding 
was  wrong,  in  that  interest  should  have  been  computed  only  from  the  time 
when  the  money  received  for  the  bonds  was  demanded.  We  do  not  agree  to  this. 
It  does  not  lie  in  the  defendant's  mouth  to  deny  that  it  was  his  duty  to  pay 
or  offer  to  pay  to  plaintiff  her  proportionate  share  of  the  money  realized  from 
the  sale  of  the  bonds  as  soon  as  he  received  it.  If  he  recognized  the  trust 
this  duty  followed  as  a  matter  of  inference.  If  he  repudiated  the  trust,  and 
accordingly  appropriated  the  money  to  his  own  use,  it  was  a  conversion.  In 
either  event  he  should  make  good  the  loss  ensuing  to  plaintiff,  by  paying  her 
interest  from  the  time  when  she  was  entitled  to  the  money. 

Judgment  afiirmed. 
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Kltno  v.  Chtlds.     ^ 
Filed  May  1,  1883. 

It  IN  only  the  defenilxnt  whose  property  hnn  beea  attached  to  whom  section  157,  e.  66,  Oen.  St.  1878, 
gives  the  right  to  procure  u  diKcharge  of  the  iittnchment  npon  execating  n  bond  to  the  plaintiff  ia  the 
writ.  A  stranger  to  the  salt,  altlw)ngli  he  hafi  an  Interest  in  the  attached  property,  has  not  this  right. 
But  the  order  discharging  the  writ  ofnttaehmcnt,  upon  the  motion  of  i^uch  Rtranger,  was  not  void,  bat 
merely  roidable.  and  until  ^nch  order  wag  vacated  the  lieu  of  the  plaintiff  in  the  writ  upon  the  at- 
tached premi«te8  was  discliarged ;,  and,  nt  leriftt  an  against  such  intermeddlor,  he  was  not  required.  In 
order  to  save  his  riglits,  to  offer  or  attempt  to  redeem,  within  the  time  iixed  by  statate,  after  his  at- 
tachment  was  discharged. 

In  n  suit  by  soch  attaching  creditor  against  such  stranger,  by  wlio<«e  unauthorized  acts  he  has  been 
tlius  deprived  of  the  privilege  of  redeeming  the  attached  premises  within  the  statutory  period,  asking 
to  be  -stiU  allowed  to  redeem,  it  is  not  necessary  that  Die  complaint  allege  a  tender,  or  contain  an 
offer  to  pay  the  amount  dne.  If  it  state  facts  showing  that  the  plaintiff  had  a  statutory  right  of  re- 
tiemption,  and  thul  he  was  wrongfully  deprived  of  it  by  the  nulawful  acts  of  defendant,  it  states  a 
cause  of  action. 

AppeJil  from  an  order  of  the  district  court,  Polk  county. 

Reynolds-  &  Watts,  for  respondent.    O'Brien  &  Wilson,  for  appellant. 

Mitchell.  J.  It  is  only  the  defendant  whoso  property  has  been  attached 
to  whom  section  157,  c,  ij6,  Gen.  St.  1878,  gives  the  right  to  execute  a  bond  in 
order  to  procure  a  discharge  of  the  attachment.  A  stranger  to  the  suit,  even 
altliough  he  has  an  interest  in  the  attached  property,  is  not  given  this  right. 
Ft  follows  that  the  defendant,  Childs,  in  assuming  to  intervene  in  the  suit  be- 
tween Kling  and  Goodman,  and  to  execute  a  bond  without  the  knowledge  or 
request  of  (Joodman,  was  an  intenneddler,  and  his  acts  wholly  unauthorized. 
It  18  wholly  immaterial  that  the  obligors,  upon  this  voluntary  undertaking, 
might  have  been  liable  to  plaintiff  if  he  had  elected  to  Jiccept  it  as  security  for 
his  claim  in  lieu  of  his  attachment  lien.  Jle  was  not  bound  to  do  so,  but  was 
entitled  to  retain  his  lien  unless  discharged  in  the  manner  provided  by  stat- 
ute. His  legal  rights  could  not  be  thus  taken  away  or  changed  without  his 
I'onsent  by  the  unauthorized  acts  of  defendant. 

The  order  of  the  court  commissioner  discharging  the  writ  of  attachment 
was,  however,  not  roir/,^  but  merely  voidable^  and  hence,  until  that  order  was 
vacated,  plaintiff  had  no  lien  upon  the  land  in  question.  Consequently  he  was 
not  required,  at  least  as  against  defendant,  to  offer  or  attempt  to  redeem 
within  the  time  fixed  by  statute.  There  was,  therefore,  no  necessity  to  allege 
in  his  complaint  that  he  attempted  or  offered  to  redeem  from  defendant  after 
his  attachment  was  dissolved. 

It  is  further  contended  that  the  complaint  should  allege  plaintiff's  present 
readiness  to  redeem  and  contain  an  offer  to  pay  the  amount  due.  Whatever 
may  be  the  rule  of  pleading  in  an  ordinary  action  to  redeem,  we  do  not  think 
tliat  these  allegations  were  necessary  in  the  present  case.  This  is  an  action 
to  restore  plaintiff  to  a  right  of  which  he  has  been  unlawfully  deprived  by 
the  wrongful  act  of  defendant,  and  the  relief  sought  is  that  he  be  placed  in 
Htaiu  quo.  The  complaint  states  facts  showing  that  plaintiff  had  the  right 
of  x-edemption,  and  that  he  was  deprived  of  it  by  the  wrongful  act  of  the  de- 
fendant. We  think  this  constitutes  a  cause  of  action  and  shows  the  party 
entitled  to  the  relief  sought. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  the  complaint  was  prop- 
erly overruled. 

▼.15 — 43  (nos.  xi— xiii) 
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TiCE  V.  Freeman. 
Filed  May  4,  1883. 

In  a  contract  Tor  the  sale  of  lands,  the  memoraiKlum  in  writing  required  by  the  statate  of  frands 
must  disclose  upon  its  face  the  subject-matter  of  the  contract,  and  land  must  be  so  described  that  tt 
muy  bo  identified. 

Its  location  and  identification  mny  be  established  by  parol. 

The  memorandam  may  be  const itnted  of  several  writings  as  letters  between  the  parties,  but  their 
connection  and  relations^  to  each  other  must  appear  by  tiie  writings  themselves,  and  cannot  be  sho«a 
by  parol  evidence  of  what  the  parties  intended. 

Appeal  from  an  order  of  the  district  court,  Washington  county. 

Marsh  &  Searles,  for  respondent.     Thompson  rf*  Manmaring^  for  appellant. 

Vandeuburoii,  J.  Action  for  specific  performance.  The  memorandum  con- 
stituting the  contract  relied  on,  consists  of  letters  between  the  parties.  The 
defendant's  contention  is  that  the  land  which  is  the  subject  of  the  controversy 
is  not  described  in  tlie  alleged  contract.  The  writing  upon  which  defendant 
is  sought  to  be  charged  is  a  letter  dated  December  26,  1881.  It  contains  no 
description  of  the  land,  and  is  in  reply  to  a  letter  from  plaintiff's  agent,  not 
produced  in  evidence,  and  makes  no  reference  to  any  other  "Writing  or  letter. 

A  previous  letter  of  plaintiff's  agent  to  defendant,  in  relation  to  the  prit<? 
of  the  land,  describing  it,  was  introduced,  but  there  is  nothing  on  the  face  uf 
tliese  writings  showing  any  connection  or  relation  between  them.  Parol  ev- 
idence was  offered  and  received,  against  defendant's  objection,  to  show  such 
relation,  and  that  the  proposition  contained  in  defendant's  letter  had  refer 
ence  to  the  laud  described  in  the  letter  of  the  agent  last  above  mentioned. 

The  subject-matter  of  the  contract  must  appear  from  the  memorandum,  an<l 
the  land  must  be  so  described  that  it  may  be  identified.  Brown,  St.  Frauds, 
§  385.  Its  location  and  identification  may  be  by  parol.  Thus,  in  Sanhorti  v. 
Woakin,  20  Minn.  178.  (Gil  163,)  the  plaintiff,  by  letter,  offered  to  buy  fi\o 
acres,  owned  by  defendant,  in  a  certain  section.  This  offer  was  accepted  in 
writing  and  a  valid  contract  established.  The  writing  contained  a  descri])- 
tion,  but  a  question  might  be  raised  as  to  its  sufficiency.  In  such  case,  how- 
ever, it  would  be  competent  to  identify,  by  extrinsic  evidence,  the  fixe  acres 
owned  by  defendant  in  the  section,  if  he  owned  but  one  five-acre  tract,  ami 
to  show  the  identity  of  different  forms  of  description  of  the  same  land. 
AnifiS  v.  Lomry,  ante,  247;  Hurley  v.  Brown,  98  Miiss.  548. 

The  connection  and  relation  of  several  writings  assumed  to  constitute  one 
contract  must  appear  on  their  face  either  from  the  nature  of  their  contents  ur 
subject-matter,  or  by  reference,  and  cannot  be  shown  by  parol.  Brown.  St. 
Frauds,  (4tli  Ed.)  §  348;  RUlgway  v.  I7igram,  50  Ind.  145,  and  cases  cite^l; 
iSanborn  v.  NockiUy  supra,  184.  The  memorandum  relied  on  in  this  case  con- 
sisted of  the  above-mentioned  letters  introduced  in  evidence,  and  it  was  ern»r 
to  reeeive  parol  evidence  to  show  their  relation  to  each  other.  If  relevant  ft^r 
sucli  purpose  the  letter  to  which  defendant's  proposition  was  a  reply  shounl 
have  been  introduced.  Parol  evidence,  showing  the  fact  of  the  delivery  an^i 
receipt  of  the  several  writings,  including  time,  place,  situation  of  property  aii«l 
parties,  ami  other  circumstances,  may  be  received  to  aid  in  the  interpretatioi. 
of  the  contract,  but  the  essential  terms  of  the  writing  required  by  the  statiitf 
of  frauds  cannot  be  supplied  by  oral  testimony  of  what  the  parties  intended 
or  understood. 

As  to  plaintiiFs  tender  of  performance  we  think  it  was  sufficient  and  n« 
season.  It  does  not  appear  that  up  to  that  time  either  party  had  been  put  ii^ 
default.  It  was  not  necessary  to  keep  the  tender  good.  p?he  proper  proA  l<- 
ions  could  be  inserted  in  the  judgment  so  as  to  protect  the  opposite  party. 

Order  denying  new  trial  reversed. 
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ScHAFERS  r.  VizENA  and  others. 
Filed  May  4.  1883. 

Where,  in  Knrnishee  proceedings,  the  evidence  of  the  sarnishee  left  it  donbtfal  And  nncertain 
%%  betlier  anything  was  due  from  him  to  the  defendant  in  the  principal  action,  /Md,  that  he  vas  prop- 
Tly  discharged. 

Appeal  from  an  order  of  the  district  court,  county  of  Hennepin. 

//.  B.  Day,  for  appellant.     Woods  <&  Hahn^  for  respondents. 

Vanderbukgit,  J.  The  evidence  of  the  garnishees  disclosed  that  the 
defendant  had  been  employed  by  them  to  build  and  complete  an  elevator  at  a 
jriven  price  per  thousand  feet  of  the  lumber  put  into  the  structure.  He 
ibiiiicloned  the  work  before  its  completion  without  cause,  so  far  as  appears, 
leaving  a  number  of  his  employes,  who  had  worked  on  the  building,  unpaid 
III  ail  amount  exceeding  the  balance  due  defendant,  estimated  by  the  amount 
of  hiniber  already  used.  The  examination  of  the  garnishees  left  the  question 
»f  tlie  extent  of  their  liability  to  such  employes  who  it  appears  were  ,conteni- 
plating  filing  liens  on  the  building  (the  time  for  which  had  not  elapsed)  open 
cind  uncertain.  Whether  as  to  liens,  the  amount  of  which  is  left  unascertained, 
.1  continuance  might  not  properly  have  been  allowed  to  enable  plaintiffs  to 
iiscertain  more  accurately  the  facts  in  reference  thereto,  we  are  not  required 
to  determine.  The  case  was  voluntarily  submitted  upon  the  evidence  of  the 
i^arnishees,  and  the  sole  question  is  upon  its  sufficiency.  Independently, 
i  iierefore,  of  the  question  of  the  rights  and  defenses  of  the  garnishees  under 
rhe  contract,  which  they  claim  was  an  entire  one  and  was  willfully  violated 
by  defendant,  it  was  not  made  clearly  to  appear  upon  the  case  as  submitted 
rhat  the  garnishees  should  be  charged  iu  any  sum,  and  the  order  discharging 
Them  should  be  affirmed. 


Thomas  -p.  Joslyn. 
Filed  May  4,  1883. 

An  nDautliori7,ed  seal  may  be  rejected  as  a  separable  excefis  of  authority,  and  the  agreement  to 
.\hich  it  is  aftlxftd  stand  as  a  single  contract. 

A.,  being  authorized  to  sell  certain  land  of  defendant,  »ubj6ct  to  a  certain  lease,  made  a  written  con- 
■  r.«f:t  of  sale  to  plaintiff,  by  wbicli  he  assnmed  to  bind  his  principal  to  convey  the  land  'Mn  fee-simple, 
■iR(l  with  n  perfect  title  free  from  all  incumbrances."  Heldy  that  the  contract  is  nnaatborized,  and 
no*  eoforccnble. 

Appeal  from  an  order  of  the  district  court,  county  of  Heunepin. 

[V.  F,  Clough,  for  appellant.    McNair  &  OUflllan,  for  respondent. 

Bkruy,  J.  This  action  is  brought  to  enforce  specific  performance  of  an 
ijzreeinent  to  sell  and  convey  certain  land  alleged  to  have  been  executed  by 
Wli it ney  as  agent  of  defendant,  by  whom  the  laud  was  owned. 

1.  As  to  the  fact  of  agency  we  are  of  opinion  that  the  letters  introduced 
ipon  the  trial,  and  which  compose  all  the  evidence  in  the  premises,  constitute 
Whitney  defendant's  agent  to  sell  the  land  for  32,500  cash,  subject  to  Mil- 
lie's lease,  and  for  a  compensation  of  850.  They  do  not  purport  to  be  a  con- 
tract directly  with  the  plaintiff,  the  alleged  vendee,  to  sell  to  him,  but  an  au- 
Uit>rity  to  Whitney  to  enter  into  a  contract  of  sale  with  some  one. 

2.  The  seal  which  Whitney  affixed  to  the  agreement  was  unauthorized,  be- 
':<uise  Whitney's  authority  to  sell  was  not  under  seal ;  but  it  may  be  rejected 
;is  11  separable  excess  of  authority,  and  the  agreement  stand  as  a  simple  con- 
tract. Dickerman  v.  Ashton,  21  Minn.  538;  Long  v.  Hartwell,  34  N.  J.  Law. 
Uti;  Latmence  v.  Taylor,  5  Hill,  107. 

3.  The  agreement  executed  assumes  to  bind  defendant  to  convey  the  land 
•*  ill  fee-simple,  and  with  a  perfect  title  free  from  all  incumbrances."  This  is  in 
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excess  of  the  authority  conferred  upon  Whitney  to  make  a  sale  subject  to  tb- 
Miller  lease.  "  Where  there  is  a  complete  execution  of  a  power,  and  some 
thing  ex  ahundantia  added,  which  is  improper,  then  the  execution  is  good,Hnr 
only  the  excess  is  void ;  but  where  there  is  not  a  complete  exoQutiou  oi  a 
piower,  or  the  boundaries  between  the  excess  ^nd  the  execution  are  not  dh 
tinguishable,  it  will  be  bad."  Alexander  v.  Alexander^  2  Ves.  640;  EweliV 
Evans,  Ag.  170;  Story.  Ag.  §§  165-168;  2  Sugden,  Powera,  e.  9,  §  2.  Tht?  in 
strument  executed  by  Whitney  is  not  an  agreement  for  a  sale  and  conveyanrv 
subject  to  the  Miller  lease,  w^ith  something  superadded  in  excess  of  WhitueyV 
authority,  in  w^hich  case  the  excess  might  be  rejected  and  the  rest  of  th^ 
agreement  sustained.  But  the  thing  ostensibly  contracted  for  is  entirely 
different  from  that  authorized,  and  therefore  the  purported  agreement  is  nu*. 
•*  a  complete  execution  of  the  power,"  and,  by  consequence,  not  the  agi-ee- 
raent  of  Whitney's  constituent,  the  defendant.  Upon  the  facts  as  they  now 
appear,  the  agreement  is,  therefore,  under  the  rule  above  enunciated,  bad  aud 
not  enforceable. 

The  order  denying  a  new  trial  is  affirmed. 


10  (t J.  VXD,  as  Admr,  etc.,  v.  Anderson  and  another. 
Filed  lifay  4,  1883. 

An  .ictioii  und'T  section '-i,  c.  77,  Gen.  St.  1878.  for  an  Injary  causing  death,  most  be  eommeM«l 
within  two  yearn  atter  the  act  or  omisMon  by  which  the  death  was  eaitfled. 

Appeal  from  an  order  of  the  distri(5t  court,  county  of  Freeborn. 

LnMif  &  Morgan,  for  respondent.     Palmer  c§*  Meadan^  for  appellant. 

Pkh  Tt  iuam.  The  right  to  maintain  an  action  of  this  kind  being  crttiteu, 
bv  section  2,  c*.  77,  (ien.  St.  1878,  is  such  as  that  section  gives  and  no  other. 
JVafifi  V.  Totu^ley  28  Minn.  5;  [S.  O.  8  N.  W.  Kep.  875.]  It  is,  therefore,  gulf- 
ject  to  the  limitation  which  that  section  prescribes,  viz. :  that  it  must  ** be 
commenced  within  two  yeai*s  after  the  act  or  omission  by  which  the  death 
was  caused."  To  this  limitation  the  statute  makes  no  exception,  aud  none  caa 
be  made  by  construction. 

Let  jndgiuent  be  entered  in  the  district  court  for  defendant. 


IIerber  v.  CimisT0FUEK80N  and  others. 
Filed  May  8, 1883. 

liedeiuption  from  foreclosure  sale  by  ^  aasigns  "  of  the  mortgagor  annuls  the  sate  and  leares  tkr 
mortgage  uniorce.iUle  ns  security  for  installments  of  the  morlgage  debt  maturiug  sabeeqaeat  to  t> 
former  foivclosure ;  following  Siandi9h  v.  Voiberg,  27  Minn.  175;  [S.  C.  6  N.  W.  Rkp.489.] 

One  may  not  defend  an  action  by  asserting  facts  or  rights  which  do  not  concern  him,  and  In  wbkk 
be  has  no  lawful  interest.  A  mortgagor,  although  in  the  possession  of  the  mortgaged  premises.,  will 
not  "be  heard  to  oppose  an  action  to  foreclose  the  mortgage  upon  the  mere  ground  that,  by  former fon>> 
closure  proceedings,  the  lien  of  the  mortgage  was  extingnished  and  the  equity  of  redempUoa  fore- 
closed. 

Judgment  against  the  mortgngor  for  a  deficiency  in  such  action  sustained,  be  not  denying  the  ia- 
tipbtodness  nor  asking  a  jury  trial. 

Appeal  from  a  judgment  of  the  district  court,  Scott  county. 

Heni-y  Hinds  and  Henry  Hinds,  Jr.,  for  respondent.  Ueland  &  Shores,  for 
appellant,  Ilalvor  Ohristopherson. 

Dickinson,  J.  The  defendant  Ohristopherson,  being  the  owner  of  certain 
lands,  mortgaged  the  same  to  plaintiff  to  secure  the  payment  of  a  debt  oi 
$1,500,  payable  in  10  ainiual  installments.  The  lirst  installment  becoming 
due,  the  plaintill  foreclosed  the  mortgage  by  advertisement,  ami  at  the  fore- 
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closure  sale,  on  the  twenty-first  day  of  February,  1879,  he  purchased  the'  mort- 
ffiged  premises  for  the  sum  of  $821.64.  February  '20,  1880,  Christopherson 
extt'uted  to  defendant  Cressey  a  deed  of  conveyance  of  the  land,  absolute  in 
form,  but  for  the  purpose  of  securing  the  payment  of  money  then  borrowed 
from  Cressey.  At  the  same  time,  and  as  part  of  the  same  transaction,  Cressey 
executed  to  Christoplierson  a  contract  for  the  reconveyance  of  the  land  upon 
payment  of  the  debt.  This  deed  and  contract  were  not  recorded  until  Octo- 
ber, 1881.  It  appears  that  Cressey  redeemed  from  the  mortgage  sale  made. 
Fiibruary  21,  1879,  but  it  does  notappear  on  what  day  he  made  redemption, 
excepting  that  the  sheriffs  certificate  was  dated  February  20,  1880. 

Xeitfier  is  the  fact  disclosed  whether  Cressey  assumed  to  redeem  by  virtue 
«f  his  deed  alone  and  as  a  grantee  of  the  fee,  or  in  his  real  character  of  equi- 
tjible  mortgagee  as  a  creditor  having  a  lien.  No  other  redemption  appears  to 
have  been  made. 

In  September,  1880,  plaintiff  procured  from  Cressey,  for  a  vjiluable  consid- 
eration, a  wari-anty  deed  of  conveyance  of  the  land  to  liimself. 

Christopherson  being  still  in  possession  of  the  property,  the  plaintiff  then 
commenced  this  ,nction  to  foreclose  tlie  mortgage  given  to  himself  for  unpaid 
installments  which  had  matured  subsequent  to  the  former  foreclosure ;  seek- 
ing, also,  the  usual  judgment  for  deficiency  against  his  mortgagor,  Christopher- 
son. 

The  defense  interposed  by  Christopherson  rested  only  upon  the  grounds  that 
by  the  former  foreclosure  the  plaintiffs  mortgage  security  was  exhausted,  and 
that,  if  the  lien  of  the  mortgage  was  not  thus  determined,  it  was  merged  in 
tlie  fee  conveyed  by  the  deed  from  Cressey.  Judgment  for  the  sale  of  the 
mortsjaged  premises  and  application  of  the  proceeds  and  for  any  deficiency  in 
the  debt  which  might  remain,  wjis  awarded  in  the  usual  form,  and  from  the 
judgment  Christopherson  appeals. 

It  is  not  questioned  here  that  Cressey 's  redemption  was  valid.  If  he  is  to 
he  regarded  as  an  *•  assign  "  of  Christopherson  and  to  have  redeemed  as  such, 
the  redemption  annulled  the  foreclosure  sale,  and  left  still  subsisting  and  ef- 
fectual the  lien  of  the  mortgage  as  security  for  the  installments  maturing  sub- 
se^iuent  to  the  former  foreclosure.  IStandlsh  v.  Vosberg,  27  Minn.  175;  [s.  C. 
6  N.  W.  Rep.  489.]  In  that  view  of  the  case  the  right  of  the  plaintiff  to  fore- 
close by  tliis  action  is  obvious.  The  appellant,  however,  claims  that  the  re- 
<lemption  is  to  be  regarded  as  having  been  made  by  "  a  creditor  holding  a  lien 
apon  the  property;"  and  sucfi,  in  fact,  was  the  legal  relation  of  Cressey  with 
respect  to  Christopherson  and  to  the  property. 

Assuming  this  to  have  been  the  case,  what  was  the  result  ?  The  appellant's 
title  was  divested,  his  equity  of  redemption  foreclosed,  his  right  of  poa.session 
terminated.  Cressey  became  the  absolute  owner  of  the  mortgaged  premises, 
and  might  have  recovered  ])ossossion  by  ejectment  or  by  summary  proi;eed- 
injrs  under  the  statutes  relating  to  forcible  eiitries  and  unlawful  detainers.  IJy 
the  conveyance  from  Cressey  to  this  plaintitt  the  latter  accjuired  tlie  fee  and 
the  right  of  immediate  possRssion.  The  appellant  does  not,  upon  his  own 
theory  of  the  case  iissert,  or  show  any  remaining  right  respecting  either  the 
title  or  the  possession.  Having  no  remaining  estate  or  interest  in  the  proj)- 
«rty,  it  does  not  concern  him  that  it  is  subjected  to  this  proceeding  of  fore- 
closure and  sold  pursuant  to  the  judgment.  One  may  not  defend  an  action 
hy  asserting  facts  or  riglits  \v\\\v\\  do  not  concern  him  and  in  which  he  has  no 
lawful  interest.  City  Bank  of  New  Haven  v.  Perkiris,  29  N.  Y.  554;  Cam})- 
M  wErie  Ky.  Co.  46  Barb.  540;  Flint  v.  Craig.  59  Barb.  319. 

The  plaintiff,  prosecuting  this  action  upon  the  predicated  fact  of  a  mort- 
gage still  subsisting,  with  the  conseciuent  right  of  redemption  in  the  mort- 
KHj^or,  the  latter  might,  standing  in  the  position  thus  accorded  him  by  the 
plaintiff,  resist  the  forecrlosure  by  making  any  legal  defense  not  inconsistent 
with  the  existence  of  such  right  of  redemption ;  but  a  defense  is  unavailing 
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to  him\  the  essence  of  which  is  that  he  has  been  already  divested  of  all  estate 
and  equity  in  the  subject  of  the  action  by  a  former  foreclosure,  and  the  vesting 
of  the  property  and  right  of  possession  in  another.  The  appellant  suggestii 
that  the  judgment  is  prejudicial  to  him,  in  that  it  requires  him  to  surrender 
possession  to  the  purchaser  at  the  expiration  of  one  year  from  the  time  of  the 
foreclosure  sale.  Upon  the  facts  before  us,  if  this  foreclosure  is  unauthorized 
and  the  judgment  erroneous  as  to  the  appellant,  it  is  only  because  of  the 
former  foreclosure,  whereby  he  was  divestcil  of  all  his  interest  in  the  property. 
If  he  neither  has  nor  claims  to  have  any  legal  or  equitable  interest  in  the 
property,  and  no  right  of  possession,  but  stands  in  the  situation  only  ot  a 
mortgagor  in  possession  after  a  valid  foreclosure  and  the  expiration  of  time 
to  redeem,  it  is  not  apparent  upon  what  principle  he  can  ask  the  reversal  of  a 
judgment,' the  effect  of  which  may  be  to  require  him  to  surrender  possession 
to  the  rightful  owner  a  year  hence.  Again,  it  is  contended  that  the  appellant 
is  prejudiced  by  the  judgment  for  deficiency;  that  since  there  was  no  subsist- 
ing mortgage  to  be  foreclosed,  an  equitable  action  ought  not  to  have  been 
prosecuted  agtiinst  him,  and  a  judgment  for  money  thus  recovered;  that  he 
should  have  a  jury  trial  upon  his  liability  to  the  plaintiff  for  the  debt. 

These  things  cannot  avail  the  appellant;  at  least,  as  the  case  now  stands. 
He  does  not  deny  his  legal  liability,  and  by  not  denying  it  in  his  answer  he  is 
to  be  deemed  to  have  admitted  it.  He  has  not  asked  for  a  jury  trial,  and 
should  not  now  be  heard  to  question  the  validity  of  the  judgment  upon  that 
ground.     Qreenleafy,  Erjan,  15  X.  W.  Rep.  254. 

The  judgment  is  aOirmed. 

Burton  and  another  tJ.  Rohebeck. 
Filed  May  B,  1883. 

One  who,  ad  leasee  from  the  owner,  is  entitled  to  tiie  possession  of  real  property,  may  mAtnUta  pro- 
ceodings  to  recover  possession  under  the  stHtate  relating  to  unlawfol  detainers  against  a  prior  les^^sai* 
of  such  owner  holding  over  after  the  expiration  of  bis  term. 

Appeal  from  a  judgment  of  the  municipal  court  of  the  city  of  St.  Paul. 

Lamprey,  James  &'Warren,  for  respondents.  O'Brien  dk  Wilsofi,  for  a|v 
pellant. 

Dickinson,  J.  This  proceeding  was  commenced  in  the  municipal  court  of 
the  city  of  St.  Paul,  under  section  11,  c.  84,  Gen.  St.  1878,  relating  to  forciliU* 
entries  and  unlawful  detainers.  Judgment  wjis  rendered  awaixling  to  plaintiffs 
possession  of  the  premises  in  question,  and  defendant  appeals.  The  premis^x 
were  owned  by  one  Crawford,  who  had  demised  the  same  to  one  £ichelbergfr 
for  a  term  to  expire  on  the  thirty-first  day  of  July,  1882.  Defendant  W 
came  a  sublessee  under  Eichelberger,  occupied  the  premises  during  the  tern 
of  such  lease,  and  was  hoUiiug  over  after  its  expiration  when  this  proceeding 
was  instituted.  Before  the  expiration  of  the  lease  JC'rawfoi*d  demised  ibf 
premises  to  these  plaintiffs  for  a  terra  of  years  to  commence  upon  the  expira- 
tion of  the  former  lease;  that  is,  from  the  tirst  day  of  August,  1882. 

The  only  question  preseiited  for  decision  is  whether  these  plaintiffs,  lieit^g 
lessees  of  the  property,  and  entitled  to  possession  as  such,  may  enforce  their 
right  by  the  summary  remedy  given  by  statute.  The  defendant  contends  tliaJ 
only  one  standing  in  the  relation  of  landlord  to  the  person  proceeiled  agaiii>' 
is  entitled  to  this  remedy. 

The  statute  does  not  so  limit  the  remedy  which  it  gives.  Its  torms  are  ;v* 
follows:  '*  When  any  person  holds  over  any  lands  or  tenements,  after  a  s;i:r 
thereof  on  an  execution,  judgment,  or  on  foreclosure  of  a  mortgage  by  advK- 
tisement  and  expiration  of  the  time  for  redemption,  or  after  the  defermiit.i- 
tion  of  the  time  for  which  they  are  demised  or  let  to  him,  or  to  the  persoi. 
under  whom  he  holds  possession,  or  contrary  to  the  conditions  or  covenant> 
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of  the  leaae  pr  agreement  under  which  he  holds,  or  after  any  rent  becomes 
doe  according  to  the  terms  of  such  lease  or  agreement,  or  when  any  tenant 
at  will  holds  over  after  the  determination  of  any  such  estate  by  notice  to 
quit,  in  all  such  cases  tJie  party  entitled  to  possession  may  make  complaint 
thereof/*  He. 

It  is  not  questioned  that  the  defendant's  landlord  might  have  instituted 
I  his  proceeding,  and  by  its  means  recovered  the  possession,  whicli  was  unlaw- 
fully withheld  from  him,  and  which  he  was  under  obligations,  by  the  terms  of 
the  later  leiise,  to  deliver  to  the  plaintiffs.  But  the  statute  is  certainly  suf- 
lir-ieutly  broad  to  give  the  remedy  to  the  pai'ties  who  were  thus  *•  entitled  to 
possession."  That  right  of  possession  was  perfect  and  unconditional.  It 
wiis  derived  from  one  who  was  not  merely  the  owner,  but  who  was  also  the 
4lt'fendant's  landlord,  and  to  whom,  or  to"  whose  assigns,  the  defendant  was 
l»ound  by  the  covenants  in  the  lease  under  which  he  held  to  surrender  pos- 
session. By  reason  of  such  right,  thus  derived,  the  statutory  remedy  is  made 
available  to  the  plaintiffs,  although,  as  between  themselves  and  the  dei'end- 
ant,  there  did  not  exist  the  relation  of  landlord  and  tenant.  Hildreth  v.  Co- 
vnnt,  10  Mete.  298.  See,  also.  Socket  v.  Wheaton,  17  Pick.  103;  Barton  v. 
Learned,  26  Vt.  192;  Ball  v.  Chadwlck,  46  111.  28. 

The  judgment  is  affirmed. 


Doe  tJ.  (Bounty  Com'rs  op  the  County  of  Washington  and  another. 

Filed  May  8,  1883. 

Wbere  tbe  valuation  of  taxable  property  in  a  county  exceeds  $6,000,(100.  und  does  not  exceed  $S.(XX),- 
0(10,  the  county  treasurer  is,  under  section  172,  c.  8,  Oen.  St.  IS??^,  entitled  to  receive,  as  compensation 
for  his  official  services,  the  full  amount  of  the  percentages  in  that  section  prescril)ed. 

Appeal  from  an  order  of  the  district  court,  Washington  county. 

Gregory  A  Lee,  for  respondent.    Ira  W.  Cattle,  for  appellants."^ 

Berry,  J.  Under  section  8,  <?.  120,  Laws  1877,  (section  172,  c.  8,  Gen.  St. 
1878,)  a  county  treasurer  is  entitled  to  receive  as  compensation  for  his  oflicial 
Rervices  the  percentages  in  that  section  prescrihed,  subject  to  limitations 
named  in  the  proviso^  basetl  upon  the  valuation  of  taxable  j)roperty  in  his 
rounty.  Where  the  valuation  exceeds  six  millions  of  dollars  and  does  not 
exceed  eight  millions  of  dollars,  the  statute  prescribes  no  such  limitation,  and 
tlierefore  there  is  none,  the  compensation  of  a  county  treasurer  being  wholly 
regulated  by  statute.  Yost  v.  Bd,  of  Corners,  25  Minn.  866.  In  the  case  at 
bar  the  valuation  was  more  than  six  and  less  than  eight  millions  of  dollars, 
and  \i  follows  that  the  county  treasurer,  plaintiff,  is  entitled  to  the  full  amoitnt 
of  the  prescribed  percentages.  The  plain  words  of  the  statute  can  have  no 
reasonable  meaning  other  than  that  which  we  have  attributed  to  them,  and 
it  is,  therefore,  worse  than  useless  for  us  to  inquire  whether  or  not  it  is  con- 
f^istent  in  its  policy.  It  must  be  taken  to  express  the  will  of  the  legislature 
as  it  reads. 

Order  overruling  demurrer  affirmed. 
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Roberts  v,  Mazeppa  Mill  Co. 
Filed  May  11,  1883. 

The  plnintifT  sold  to  the  defendant  3,000  bushels  of  whent,  to  be  delivered  At  the  delbAdant's  mill 
It  wfts  understood  by  boih  parties  that  the  wheat  had  to  be  trunaported  by  team  a  dUtance  of  Vi 
miles. 

Held,  that  pliiintifl'  was  not  required  to  deliver  or  offer  to  deliver  the  whole  amount  in  one  lot  at  one 
time,  such  mode  of  delivery  not  having  been  in  the  minds  of  the  parties,  and  not  being  i-eaaonabiy 
practicable,  in  view  of  the  character  and  situation  o(  tiie  property. 

Held,  a/MOythnt  defendant  having,  after  a  part  of  the  grain  wsts  delivered,  refused  to  receive  any  morr 
of  it,  upon  tlie  ground  that  the  time  within  which,  by  the  term ^  of  the  contract,  it  was  refused  to  W 
delivered  had  expired,  such  rorusal  amounted  to  a  waiver  on  its  part  of  any  subsequent  tender  or 
offer  to  deliver  by  plaintitV. 

AltOj  that,  under  the  evidence  in  the  ca^e.  tlie  question  whether  a  reasonable  time  for  delivery  of  the 
property  had  expired  was  u  question  for  tlie  jury  under  the  rule  established  by  tl)i«  court  in  Cr-'**- 
rany.  Tofur,  14  Minn.  JST),  (Gil.  293,)  and  other  cases  cited. 

Appeal  from  an  order  of  the  district  court,  Wabasha  county. 

A.  D.  iStocrker,  for  respondent.     W.  (J.  Willis-tony  for  appelhmt. 

MiTCiiKLL,  J.  Tliis  was  an  action  to  recover  damages  for  an  alleged  breach 
of  contrat.'t  by  defendant  in  refusing  to  receive  and  pay  for  certain  wheat  sold 
to  it  by  plaintiff,  and  to  be  delivered  at  its  mill.  The  principal  issue  was  as 
to  the  time  within  which  the  wheat  was  to  be  delivered,  defendant  claimint; 
that  plaintilf  had  failed  to  deliver  it  within  the  time  required  by  the  contract. 
The  court  instructed  the  jury  as  follows:  ''If  you  tind  that  it  wjis  the  agree- 
ment between  the  parties  that  the  plaintiff  should  not  make  immediate  dehv- 
ery  of  the  wheat,  but  was  to  do  it  to  suit  his  convenience,  unless  the  defendant 
notitled  him  thai  he  wanted  the  delivery  to  be  made  faster;  and  you  farther 
find  that  no  such  notice  was  given  to  the  plaintiff,-  -then  you  will  return  a  ver- 
dict for  the  plaintiff,*'  etc.  To  this  defendant  excepted,  claiming  that  there 
was  no  evidence  to  justify  the  instruction ;  that  the  undisputed  evidence  was 
that  there  was  no  agreement  as  to  time,  and  that  hence  the  law  implied  that 
it  should  be  delivered  vvitliin  a  reasonable  time.  After  a  careful  examination 
of  the  case  we  are  of  opinion  that  there  was  evidence  reasonably  tending  to 
prove  that  the  agreement  was  as  hypothetically  stated  by  the  court,  and  hence 
that  this  instruction  was  proper. 

2.  It  is  further  claimed  that  the  court  erred  in* refusing  to  give  the  jurj' thi* 
following  instruction:  "That,  to  entitle  plaintiff  to  recover,  the  jury  must 
find  from  the  evidence  that  at  the  time  said  defendant  refused  to  receive  any 
further  quantity  of  wheat,  said  plaintiff  then  had  6CK)  bushels  of  the  wheat 
contracttHi  at  «ftl.4(),  and  1,8()9  20-00  busliels  of  that  contracted  at  $1.28,  and 
that  he  offered  to  deliver  that  quantity  res])«^(tively  of  each  of  said  kinds  ol 
wheat;  that  defendant  was  not  required  to  accept  any  greater  or  less  quan- 
tity than  that  purchased."  The  contract  referred  to  was  for  2,400  bushels  id 
81.28  and  (300  bushels  at  81.40.  Five  hundred  and  thirty  and  40-60  of  the 
former  had  been  already  delivered  when  defendant  refused  to  receive  anr 
more.  The  evidence  shows  tliat  plaintiff  had  to  haul  his  wheat  by  team  1- 
miles;  also  that  it  was  clearly  in  contemplation  of  the  parties  that  it  was  t^* 
be  delivered  from  time  to  time  by  the  load  and  not  in  one  lot  at  once.  There 
was  no  issue  in  the  ])leadings  nor  any  (luestion  made  on  the  trial  as  to  thf 
fact  that  plaintiff  had  the  full  amount  of  wheat  on  hand.  It  also  appears  that 
on  the  seventh  of  August  defemlant  sent  plaintiff  word  that  it  would  not  n^ 
ceive  any  more  wheat,  because  the  time  had  elapsed  within  which  it  was  lobe 
delivered;  also  that  on  the  same  or  next  day  plaintiff  brought  in  four  loads  of 
wheat,  which  defendant  refused  to  rec^eive.  It  also  appears  very  conclusively 
that  the  ground  upon  which  defendant  put  its  refusal  was  that  it  considerel 
the  contract  broken  and  at  an  end,  because  the  time  for  the  delivery  had  ex- 
pired. 
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Under  these  facts  the  plaintiff  was  not  obliged  to  bring  and  deliver  the 
whole  of  the  wheat  at  one  time  and  in  one  lot.  The  stipulation  and  nature 
of  the  property  made  this  not  reasonably  practicable.  The  contract  and  the 
subsequent  action  of  the  parties  show  that  no  such  thing  was  in  their  minds. 
The  refusal  of  defendant  to  receive  any  more  wheat,  and  the  ground  upon 
which  that  refu«*al  was  put,  amounted  to  a  waiver  on  its  part  of  any  other 
subsequent  tender  or  offer  to  deliver  by  plaintiff.  Tlie  request  was,  therefore, 
properly  refused. 

3-  The  defendant  also  excepted  to  a  refusal  by  the  court  to  instruct  the 
jury  "that  if  they  found  that  there  was  no  agroement  between  the  parties 
in  reference  to  the  time  witliin  which  the  plaintiff  should  deliver  the  wheat, 
then  it  was  the  duty  of  plaintiff  to  make  such  delivery  within  a  reasonal^le 
time  after  the  sale  of  tlie  wheat;  that  plaintiff  did  not  deliver,  nor  offer  to 
deliver,  the  wheat  within  a  reasonable  time,  and  therefore  the  jury  will  re- 
turn a  verdict  for  defendant."  This  request  not  merely  asked  tiie  court  to 
bvfid,  as  a  matter  of  law,  that  more  than  a  reasonable  time  lor  the  delivery  of 
the  wheat  had  elapsed,  but  the  latter  part  of  it,  in  effect,  asked  tlie  court  to 
take  the  whole  case  from  the  jury  and  direct  a  verdict  for  defendant.  It 
entirely  ignored  the  fact  that  any  evidence  had  been  offered  tending  to  prove 
that  it  WiiS  agreed  that  if  plaintiff  did  not  deliver  the  wheat  fast  enough  de^ 
fendant  was  to  give  him  notice,  and  that  no  such  notice  was  given.  For 
ikis  reiison  alone  the  request  was  properly  refused. 

But  we  also  think  that  under  the  evidence  the  court  was  correct  in  submit- 
ting the  question  of  ♦•  a  reJisonable  time  "  to  the  jury  as  a  question  of  fjict,  un- 
der proper  instructions.  The  question  of  reasonable  time  is  determined  by  a 
Tiew  of  all  the  circumstances  of  the  case, — by  placing  the  court  and  jury  in 
the  same  situation  as  the  contracting  pai-ties  were  at  the  time  they  made  the 
contracts;  that  is,  by  placing  before  them  all  the  circumstances  known  to 
both  parties  at  the  time.  JSllis  v.  Thompson,  3  Mees.  &  W.  445;  Cocker  v. 
FrafUclin  H.  d-  F,  Mawffg  Co,  3  Sumn.  530.  And  for  that  ptirpose  it  hsis 
been  held  that  evidence  of  the  conversations  of  the  parties  may  be  admitted 
to  show  the  circumstances  under  which  the  contract  w;is  made,  and  what  tliey 
thoaght  was  a  reasonable  time.  Cor.ker  v.  Franklin  H,  cfc  F.  Manufg  Co,,  sur 
pra\  Coates  v.  Sangifton,  S  Md.  121. 

In  the  present  case  the  contract  was  made  June  7th.  The  property  con- 
sisted of  8,000  busheh)  of  wheat,  whicti  the  plaintiff,  a  farmer,  had  to  convey 
by  team  a  distance  of  12  miles.  The  eviden(>'e  also  tended  to  show  that  it  was 
2iot  the  expectation  of  either  party  that  plaintiff  sliould  commence  the  delivery 
imnied lately,  or  that  he  should  continue  at  it  without  interruption  until  com- 
pleted. On  the  contrary,  there  was  evidence  tending  to  show  that  it  was  ex- 
]iected  that  the  plaintiff  would  during  tlie  time  of  delivery  devote  a  part  of 
his  time  to  other  work.  The  plaintiff  also  testified  tiiat  he  told  defendant's 
agent  that  he  did  not  expect  to  deliver  much  of  the  wheat  in  June,  but  ex- 
ptH^ted  to  deliver  most  of  it  in  July.  There  was  also  evidence  tending  to 
prove  that  it  was  the  agreement  that  if  phiintiff  was  not  delivering  the  wheat 
fast  enough  to  suit  defendant,  it  should  send  him  notice,  and  that  this  wiis  not 
done.  Also,  that  in  July  plaintiff  sent  word  inquiring  of  defendant  if  they 
were  in  a  hurry  for  the  wheat,  to  wiiich  a  reply  Wiis  returned  that  they  were 
iiot,  inasmuch  as  their  mill  was  not  running. 

Under  this  state  of  evidence  the  question  of  r^sonable  time  was  one  for 
the  jury,  under  the  rule  laid  down  by  this  court  in  the  following  cases:  Cocfi- 
ran  v.  ToTier,  14  Minn.  385.  (Gil.  293;)  Derosia  v.  W.  &  SL  P.  R.Co.  18  Minn. 
1«,  (Gil.  119;)  Finney  v.  First  Div.  St.  P.  di  P.  R.  Co.  19  Minn.  251,  (Gil.  211.) 

Order  denying  a  new  trial  athrmed. 
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V  Le  Mere  v.  McHale. 

Filed  May  11,  1883. 

Section  8,  e.  70,  Gen.  St.,  provides  '*that  the  Jad^e  of  any  court  of  record  in  this  jitnte,  before  wliofK 
any  wUnegs  is  sammoned  or  sworn  and  examined  as  an  expert  in  any  proressioii  or  cullini;,  may  in 
/rl«  diarretion  allow  such  fees  or  compensation  as  in  )iis judgment  may  be  jn!>t  and  reusonable.**  //eUt 
that  the  matter  of  mnkiug  such  allowiince  being  left  to  the  diHcretion  of  the  trial  judge,  this  coort 
will  not  reverse  an  order  refusing  such  allowance,  unless,  perhaps,  where  there  has  been  «  pa]pab|y- 
groiis  abuse  of  such  discretion. 

Thi.t  statute  was  designed  to  apply  to  cases  where  witnesses  are  called  to  testify  to  an  opinloa 
founded  on  (Special  study  or  experience  in  any  profession  or  calling,  or  to  make  scientific  or  profes. 
sional  examination  of  some  mutter  connected  with  the  issues  In  the  case  and  then  state  the  results, 
and  not  to  cases  where  a  witness  is  called  upon  to  testify  as  to  facts  connected  with  the  CHse,  whicb 
have  come  to  liis  personal  knowledge  while  engaged  in  the  ordinary  practice  of  his  profession,  al. 
thougli  his  profesMonal  skill  may  have  enabled  him  to  observe  such  fact-^  more  intelligently. 

Appeal  from  an  order  of  the  district  court,  Wasliingtoii  county. 

(jfregonj  &  Lee^  for  appellant.     /.  N,  <fc  /.  W,  Cofttle,  for  respondent. 

Mitchell,  J.  Section  8,  n.  70,  Gen.  St., provides  "that  the  judge  of  anv 
coLii-t  of  record  in  this  state,  before  whom  any  witness  is  aummoned  or  ttwoni 
and  examined  as  an  exj^ert  inanyprofession  or  calling^  may,  in  his  dufcreiXon, 
allow  such  fees  or  compensation  as  in  his  judgment  may  be  just  and  reason- 
able." It  was  evidently  designed  to  leave  the  matter  of  allowing  or  disallow- 
ing extra  compensation  to  expert  witnesses  wholly  to  the  discretion  of  the 
trial  judge.  Hence,  if  there  could  be  any  case  in  whicli  we  wouM  feel  war- 
ranted in  reversing  an  order  refusing  such  allowance,  it  would  at  most  only 
be  one  where  there  had  been  a  most  palpable  and  gross  abuse  of  discretion. 
In  the  present  case  there  was  not  only  no  such  abuse  of  discretion,  but  on 
llie  contrary  the  action  of  the  learned  judge  in  refusing  to  make  an  allowance 
was  eminently  proper. 

An  expert  is  a  person  selected  by  the  court  or  the  parties  in  a  cause  on  ac- 
count of  his  knowledge  or  skill  to  examine,  estimate,  and  ascertain  things,  and 
make  a  report  of  tlieir  opinions,  or  a  witness  who  is  admitted  to  testify  from 
a  peculiar  knowledge  of  some  art  or  science,  a  knowledge  of  which  is  requisite 
or  of  value  in  settling  the  point  in  issue.  Such  persons  are  liable  to  l>e called 
a.s  witnesses  in  any  cause  in  which  any  question  in  their  department  of  knowl- 
edge is  to  be  solved,  altliough  they  have  no  actual  pereonal  knowletlge  of  the 
fatrts  in  that  particular  case.  The  most  eminent  persons  in  any  skilled  or 
learned  calling  or  profession  might  be  frequently  compelled,  merely  for  ordi- 
nary witness  fees  to  attend  in  the  remotest  part  of  the  state  and  give  hi.^ 
opinion  in  every  trial  in  which  a  question  in  his  department  of  knowledge 
should  arise. 

This  would  impose  upon  them  a  burden  greater  than  that  imposed  upon 
ordinary  witnesses,  who  are  only  called  upon  in  cases  where  they  have  personal 
knowledge  of  the  facts  involved  in  those  particular  eases. 

We  think  this  statute  was  designed  to  apply  only  to  such  Ciises, — that  is.  where 
witnesses  are  called  to  testify  to  an  opinion  founded  on  special  study  or  expe- 
rience in  any  profession  or  calling,  or  to  make  scientific  or  professional  exam;- 
nations  of  some  matter  connected  with  the  issues  involved  in  the  case,  and 
then  state  the  results, — and  not  to  cases  where  a  witness  skilled  in  some  pn>- 
fession  or  calling  is  called  upon  to  testify  as  to  facts  within  his  persoiuU 
knowledge,  although  he  may  have  acquired  his  knowledge  of  the  facta  while 
in  the  ordinary  practice  of  his  profession,  and  although  his  professional  skill 
may  have  enabled  him  to  observe  such  facts  more  intelligently  and  nairate 
them  more  correctly. 

In  respect  to  facts  within  his  knowledge,  there  is  no  reason  why  a  profes- 
sional man  should  not  stand  upon  an  equality  with  any  other  witness  when 
called  upon  to  testify  to  what  he  has  seen  or  personally  knows  about  the  facte 


Digitized  by 


Google 


Minn.]  nsbskin  v.  nobtetwebtebn  endowment  a  legacy  ass'n.       683 

of  a  particular  case.  He  is  only  performing  a  duty  which  every  other  citizen 
is  required  to  do,  and  is  not,  in  our  opinion,  "  summoned  or  sworn  and  exam- 
ined as  an  expert/'  within  the  meaning  of  the  statute. 

The  witnesses  in  the  present  case  were  of  this  class.  They  had  been  em- 
ployed professionally  by  plaintiff  to  attend  upon  him  as  physicians.  While 
thus  attending  upon  him,  in  the  ordinary  practice  of  their  profession,  they  saw 
his  injuries,  and  acquired  actual  pei*sonal  knowledge  of  the  facts  as  to  their 
nature  and  extent.  They  were  cixlled  as  witnesses  to  testify  as  to  the  physical 
facts  thus  falling  under  their  observation.  It  is  true  that  after  testifying  to 
these  facts  they  were  asked  for  and  gave  their  professional  opinion  in  refer- 
ence to  the  probable  effect  upon  plaintiff  of  the  injuries,  the  extent  and  nature 
of  which  had  come  to  their  knowledge  while  attending  their  patient  in  the 
ordinary  pursuit  of  their  calling. 

We  are  not  prepared  to  say  that  this  might  not  bring  them  technically 
within  the  letter  of  the  statute,  but  it  certainly  did  not,  under  the  facts  of 
this  case,  bring  them  within  its  spirit,  and  furnished  no  good  reason  for  allow- 
ing them  extra  compensation.  This  appeal  comes  up  very  informally,  and 
the  fact  that  we  have  entertained  it  must  not  be  deemed  a  precedent  that 
will  be  followed  in  the  future. 

Order  affirmed. 


Nerskin  and  another  v.  ;N'orthwestern  Endowment  &  Legacy  As- 

SOCTATION  OB'  MINNESOTA. 

Filed  May  11, 1883. 

Held,  that  the  complaint  state')  a  cnoae  of  action. 

AUc,  tnat  the  evidence  is  sufficient  to  sustain  the  finding  of  the  referee  as  to  the  nnmber  of  Tneni'^ 
bers  of  the  defendant  nssocliition;  that  In  the  action  against  such  association  the  number  of  certifl- 
catea  of  memberiihip  Issued  by  tt  is  prima  facie  eyidenre  of  the  number  of  meml>era,  and  if  any  per* 
eons  to  whom  such  certificates  have  been  issued  have  cea^ied  to  be  members  by  reason  of  forfeiture 
•uspension,  or  otherwise,  the  burden  of  the  proof  is  upon  defendant  to  show  that  fact. 

Appeal  from  an  order  of  the  district  court,  Dakota  county. 

William  Hodi^son,  for  plaintiffs  and  respondents.  Charlea  MoClure  and  F. 
W.  Hoytt  for  appellants. 

Mitchell,  J.  The  first  question  to  be  considered  in  this  case  is  whether 
the  complaint  states  a  cause  of  action.  The  certilicate  of  membership  which 
constitutes  the  contract  upon  which  the  action  is  brought  is  set  out  in  fulU 
but  the  sufficiency  of  the  complaint  will  depend  upon  the  construction  to  be 
given  to  the  following  clause:  "  Peter  Nerskin,  having  complied  with  the  con- 
ditions of  membership,  is  entitled  to  the  benefit  of  said  association  (subject  to 
the  conditions  hereinafter  stated)  in  the  sum  of  one  dollar  for  each  con'tribut- 
ing  membe7\  not  exceediag  the  sum  of  82,000."  Defendant's  contention  is 
that  this  is  not  a  contract  to  pay  absolutely,  but  merely  to  make  an  assess- 
ment of  one  dollar  upon  each  member,  and  when  collected  to  pay  the  pro- 
ceeds to  the  party  entitled  to  it,  and  hence  that  the  com  plaint  shows  no  breach 
of  the  contract,  because  it  neither  alleges  a  failure  to  make  an  assessment  nor 
that  any  money  has  been,  in  fact,  collected  upon  an  assessment  made. 

In  view  of  the  well-known  character  of  the  contracts  of  many  of  these  so- 
called  mutual  protection  associations,  it  is  possible  that  if  the  articles  of  disso- 
ciation and  by-laws  of  defendant  were  set  out,  it  might  appear  that  this  was 
the  extent  of  the  benefits  of  membership.  But  these  articles  and  by-laws  are 
neither  set  out  in  the  pleadings  nor  introiluced  in  evidence.  Hence,  we  are 
left  to  construe  this  language  of  the  certificate  of  membership  by  itself. 
There  is  nothing  in  it  suggestive  of  the  idea  that  defendant's  liability  is  de- 
pendent upon  collections  received  from  an  assessment.  Upon  its  face  we 
think  it  amounts  to  an  absolute  undertaking  to  pay  a  sum  of  money,  the 
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amount  of  which  is  to  be  determined  by  the  number  of  contributing  members. 
Hence  we  think  the  complaint  states  a  cause  of  action,  although  it  neither  al- 
leges the  actual  receipt  of  money  upon  an  jissessment  to  meet  the  loss,  nor  a 
neglect  to  make  such  iissessment. 

This,  too,  seems  to  have  been  the  theory  upon  which  defendant's  answer 
was  framed,  and  the  cause  tried  in  the  court  below. 

2.  The  only  other  question  is,  whetlier  the  evidence  is  sufficient  to  sustain 
the  tinding  of  the  referee  as  to  the  number  of  **  contributing"  members  of  the 
.issociation  at  the  time  of  Peter  Nerskin's  death. 

The  cMse  was  tried  ratlier  informally,  but  we  think  that  the  record  clearly 
shows  thnt  "contributing  meuibei-s,**  and  *'  members  in  good  and  regular  stand- 
ing who  had  not  forfeited  their  membership,"  were  assumed  throughout  the 
trial  as  being  synonymous  and  convertible  terms,  and  that  every  member  in 
good  and  regular  standing  wjis  liable  to  assessments.  There  is  some  evidena? 
tending  to  prove  this  fact,  and,  as  before  remarked,  it  seems  to  have  been  im- 
pliedly assumed  as  a  fact  upon  the  trial.  Hence,  we  think  the  presumption 
legitimate  that  ** members  in  good  and  regular  standing"  and  '-contributing 
.members*'  mean  the  same  thing.  The  number  of  memberahip  certificiite.s 
which  had  been  issue<l  was  pHina  facie  evidence  of  the  number  of  members, 
and  we  think  the  court  below  was  right  in  holding  that  if  any  of  the  persons 
to  whom  these  certificates  were  issued  hatl  ceased  to  be  members  by  forfeitr 
ure,  suspension,  or  otherwise,  the  burden  was  upon  defendant  to  show  it. 
The  means  of  doing  so  are  or  ought  to  be  peculiarly  within  its  possession.  To 
require  the  plaintiff  to  prove  a  negative  in  the  case  of  each  person  who  had 
been  received  into  membership  and  that  such  person  had  not  been  suspended 
or  had  not  forfeited  his  membership,  would  be  unreasonable  and  impracti- 
cable. 

Order  denying  new  trial  affirmed. 


St.  Paul  Uxiox  Depot  Co.  «.  City  of  St.  Paui- 
Filed  April  18,  1883. 

A  genera!  statntory  power  conFerred  by  a  city  charter  to  take  lands  for  pabMe  streets  will  n<it  be 
presamed  to  aathorlze  the  city  to  take  land  already  lawfilly  appropriated  for  a  depoi  buildias  a^d 
nppnrtennnces  by  a  corporation  duly  empowered  to  acquire  lands  for  sach  purpo^si. 

The  land  having  been  set  apart  for  specific  publ  c  ase,  cannot  be  devoted  lo  another  poblic  par- 
pose  except  the  power  be  expressly  conferred  by  legi-«lutive  grant  or  urines  from  a  neeesyutrv  Impli- 
<ntion.  And  ther«  can  ordinarily  bo  no  necessary  implication  of  the  existence  of  sach  nalbority  wiiea 
the  public  necessity  for  llie  spec  :1c  appropriation  for  the  pHrticalar  trnct  is  not  made  to  appear,  and 
where  the  peneral  power  may  be  beDedcinlly  exercised  without  such  taking,  or  where  the  two  pobiic 
Mses  are  necessarily  inconsistent.    M.  dr  St.  P.  Ry.  Co.  v.  City  of  Faribault,  23  Minn.  16r,  followed. 

When  the  land  approprinted  by  such  corporation  Is  lawfully  acquired  pursuaDt  to  its  charter,  and 
i.s  actually  used  and  needed  for  a  public  purpose  authorised  thereby^lt  is  not  material  that  U  wasvc* 
quired  by  purchase  instead  of  by  regular  condemniition  proceedings. 

The  special  act  of  February  9,  18S1,  (chapter  ^io,  Sp.  Laws  ISSl.)  autiiorlzing  ibe  city  of  St.  Paul  to 
issue  bon'ls  for  the  opening  of  a  certain  street,  conferred  no  additional  authority  apoa  the  cUy  toap> 
propriate  the  lands  of  the  plaintiff  for  a  public  street. 

The  plnintifT  corporation,  by  its  officers,  presented  a  petition  to  the  common  conncil  of  the  city  for 
the  opcnins;  of  a  street  .'i()  feet  wide,  one.half  to  be  taken  from  land  of  the  company.  .After  cons  d. 
orable  delay  the  city  conncil,  of  its  own  motion,  determined  to  lay  outn  street  on  the  s-tme  line  ^ 
feet  wide,  one-half  upon  land  of  the  company.  Heldt  that  the  company  was  not  estopped  from  ob- 
jecting to  the  proceeding. 

Appeal  from  a  judgment  of  the  district  conrt,  Ramsey  county. 

Gordon  E,  Cok\  for  appellant.  TFm.  P,  Murray  and  H,  J.  Horn^  for  re- 
.spondent. 

Vanderbitkgit,  J.  Tlie  plaintiff  corporation  was  authorized  by  its  charter  to 
acquire,  by  purchase  or  condemnation  proceedings,  such  real  estate  as  .should  Iw 
<ionvenient  and  necessary  for  the  location  and  construction  of  depot  buildings 
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and  appurtenances,  and  the  construction  and  operation  of  transfer  tracks,  so- 
i\a  to  unite  in  one  general  union  depot,  owned  and  managed  by  the  plain tifi. 
the  several  lines  of  railroad  centering  in  the  city  of  St.  Paul.  In  construct- 
ing its  depot  building  upon  lands  purchased  for  such  purpose,  it  left  an  open 
space  31  feet  in  widtli  along  the  north  side,  which  is  appropriated  and  used  as 
H  sidewalk  and  as  a  passage-way  through  the  block  for  the  ingress  and  egress 
of  teams  and  baggage  wagons  to  and  from  the  baggage  rooms  on  the  east  «nul 
of  the  building,  located  near  the  termini  of  numerous  railroad  tracks  enter- 
ing the  depot.  The  defendant  is  seeking  to  lay  out  a  pul)lic  street  on  the 
north  side  of  the  depot  building,  extending  through  tlie  bltxjk  upon  which  it 
is  located  from  Sibley  to  Wacouta  streets  in  the  city,  and  to  include  within  it 
a  strip  of  the  plaintiif's  land  19  feet  in  width.  The  proposed  street  is  to  be 
38  feet  in  width.  It  is  conceded  that  the  use  of  this  land  for  the  purposes 
for  which  it  is  opened  as  a  passage-way  is  necessary  for  the  transportation  of 
plaintiffs  business  in  the  receipt  and  delivery  of  baggage  to  and  from  passen- 
ger trains,  and  that  there  is  no  other  access  to  the  baggage  rooms  for  teams- 
and  vehicles  except  upon  or  across  it.  This  action  is  brought  to  restrain  the 
defendant  from  proceeding  in  the  premises. 

The  record  shows  that  the  business  transacted  at  the  depot  is  very  huge  and 
increasing,  and,  as  the  court  tinds,  '*more  than  100  trains  arrive  and  depart 
daily,  almost  continually  coming  and  going  within  the  day ;  that  the  depot  is  too 
small  for  the  business  transacted,"  and  "said  depot  grounds  are  cramped  and 
cannot  well  be  enlarged."  *' Vehicles  and  teams  conveying  baggage  lo  and 
from  said  depot  are  passing  over  said  strip  of  land  very  often,  almost  contin- 
ually during  the  day,  and  it  is  necessary  for  tliem  to  remain  at  rest  at  said 
baggage  room  long  enough  to  lo^ui  and  unload  such  baggage.'' 

The  court  also  states  in  the  finding  that  ''if  said  street  is  opened  as  proposed, 
it  will  be  a  public  street.  The  necessity  of  said  street  or  its  importance  to  thr 
public  has  not  been  investigated  in  this  action."  The  sidewalk  or  platform 
next  the  depot  building,  over  and  upon  which  the  bjiggage  is  handled  as  at 
present  constructed,  occupies  12  feet  in  width,  and  the  strip  of  land  in 
question,  19  feet  wide,  is  by  itself  quite  circumscribed  for  the  purpose  to 
which  it  is  devoted.  It  has  been  constantly  used  since  the  depot  was  built 
in  connection  with  other  portions  of  the  proposed  street  left  open.  And  the 
trial  court  was  of  the  opinion  that  by  doubling  its  width  as  proposed,  biis- 
iness  with  the  depot  would  be  facilitated,  and  that  its  exclusive  control  by 
plaintiff  was  not  necessary;  and  that  its  use  as  a  public  street  under  the  cir- 
cumstances would  not  substantially  interfere  with  plaintiff's  use  thereof.  The 
court,  therefore,  decided  that  the  city  might,  under  its  general  power  to  lay  out 
public  streets  and  to  condemn  lands  for  such  purposes,  include  this  land  in 
question  in  the  proposed  street. 

This  presents  the  first  and  most  important  question  In  the  case.  The  fact 
conclusively  appears  that  the  land  in  question  is  needed  and  is  actually  used  for 
a  public  purpose,  authorized  by  plaintiff's  charter.  Th is  placres  plai nt ilT's  rights 
upon  the  same  footing  as  if  the  necessity  and  propriety  of  its  appropriation 
had  been  preliminarily  determined  by  the*  court  or  legislature.  Plaintiff's 
beneficial  use  is  practically  exclusive,  and  cannot  be  appropriated  or  taken 
away  except  by  express  authority  of  the  legislature,  or  by  necessary  implica- 
tion. MUtoatikee  &  St,  P.  Ry,  Co.  v.  City  of  Faribault,  28  Minn.  1G9.  This 
amount  of  land  seems  to  be  indispensable  now,  to  say  nothing  of  the  f  utui-e 
demands  of  plaintiff's  business,  and  the  plaintiff  is  not  necessarily  limited  to 
a  use  of  this  portion  of  its  depot  grounds  without  any  inoditlcation  of  the 
present  arrangement.  It  is  entitled  to  make  any  changes  in  the  sidewalk, 
baggage  rooms,  or  otherwise  which  may  better  facilitate  the  use  of  the  prem- 
ises for  depot  purposes. 

The  power  to  extend  streets  and  highways  across  railway  tracks  at  conven- 
ient and  suitable  places  is  necessarily  implied  in  the  general  authority  con- 
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ferred  on  cities  and  towns  for  such  purposes,  without  express  provisions  on 
tlie  subject.  In  like  manner,  railroads  necassarily  cross  streets  and  highways 
on  their  routes.  An  adjustment  of  the  two  public  uses  is  thus  demanded  by 
public  convenience  and  necessity  wherever  practicable,  and  may  well  be  pre- 
sumed to  be  contemplated  in  the  legislation  authorizing  such  improvements, 
and  by  corporations  in  accepting  or  acting  under  such  legislation.  Little 
Miami,  etc.,  H.  0>s,  v.  Dayton,  23  Ohio  St.  517 ;  I{.  J.  8out7hern  R.  Co.  v.  Com'n, 
10  Vroom,  32. 

The  same  principle  would  doubtless  be  applicable  to  other  easements  sought 
to  be  acquired  in  the  land  of  a  corporation,  such  as  the  right  to  extend  water- 
pipes,  which  may  be  enjoyed  without  any  serious  detriment  to  a  prior  public 
use.  In  re  Rodiester  Water  Com'rs,  ^  X.  Y.  413.  This  general  presumption, 
however,  yields  where  the  second  improvement  proceeds  under  a  general 
power,  the  exercise  of  which  in  a  particular  instance  would  be  subversive  of  a 
prior  public  use.  Milwaiikpe  &  8t,  P.  Ry,  Co.  v.  City  of  Faribault,  23  Minn. 
167;  In  re  City  of  Buffalo,  68  N.  Y.  174. 

It  is  also  the  general  rule  that  a  general  statutory  authority  in  a  charter 
cannot  be  presumed  to  authorize  the  taking  of  land  already  lawfully  appro- 
])riated  and  needed  as  a  site  for  a  depot  and  its  necessary  appendages,  or  car- 
shops,  etc.,  or  land  within  the  lines  of  the  location  of  the  railroad  and  parallel 
with  the  track,  for  the  purposes  of  a  street  or  highway,  for  the  reason  that  it 
has  already  been  set  apart  for  a  specific  public  use  under  the  sanction  of  law. 
and  it  cannot,  therefore,  be  diverted  to  another  public  purpose,  except  tUe 
power  ))e  expressly  given  or  necessarily  implied.  And  there  can  ordi- 
narily be  no  necessary  implications  of  the  existence  of  such  authority  from 
the  grant  of  a  general  statutory  power  to  lay  out  streets,  because  there 
is  ample  authority  to  appropriate  other  lands,  and  especially  where,  sis  in  this 
<'ase,  the  public  necessity  for  the  particular  street  is  not  demonstrated.  AlbajV! 
Northern  R.  Co.  v.  BroiiYnell,  24  X.  Y.  350;  Boston  &  M.  R.  Co.  v.  Lowell  & 
L.  R.  Co.  124  Mass.  373;  Bridfjeport  v.  N.  Y.  c£-  iV.  H.  R.  Co.  36  Conn.  265. 

In  this  case,  while  the  opinions  of  the  witnesses  differ  as  to  the  effect  of  the 
proposed  improvement  upon  plaintiff's  rights,  there  is  no  substantial  dispute 
us  to  the  facts.  The  conclusion  of  the  trial  court  seems  to  be  b«ised  upon  the 
theory  that  the  use  in  common  of  the  entire  street  will  so  far  add  to  the  con- 
venience of  access  to  the  depot  that  the  use  of  plaintiff's  land  for  a  public 
street-can  be  so  harmonized  with  plaintiff's  use  thereof  for  depot  purp<»es  as 
practically  to  work  no  serious  injuiy. 

This  proi>osition  is  not  tenable,  if  it  involves  a  surrender  of  any  substantial 
rights  in  the  land  in  question. 

The  plaintiff  cannot  ))e  required  to  a(;cept  a  beneficial  use  upon  land  to  he 
taken  from  others  in  exchange  for  the  exclusive  enjoyment  of  its  own. 

The  question  especially  concerns  the  rights  of  the  company  in  this  land 
and  the  effect  thereon  ol  turning  it  into  a  public  street.  N.  J.  Soittliem  R, 
Co.  V.  Com'rs',  10  Yroom.  34.  Under  the  charter,  the  title  of  land  condemned  is 
vested  absolutely  in  the  city  in  fee-simple,  and  the  control  and  supervision  of 
this  street,  if  opened,  will  belong  to  the  city,  with  the  right  to  prevent  its  be- 
ing incumbered  with  *' carriages,  wagons,  and  boxes,  or  any  other  materials.** 
and  the  power  to  grade  and  improve  it,  and  to  grant  a  right  of  way  therein 
to  street  or  other  railway  companies.  While  it  is  not  probable  that  these 
powers  would  bo  asserted  in  liostility  to  the  public  interest  served  by  the 
plaintiff,  yet  the  ownership  and, control  of  the  land  will  pass  from  the  plain- 
tiff, and  tiie  plaintiff's  use  of  the  land  must  necessarily  become  subordinate  tt» 
and  confiict  with  the  general  public  use.  There  is  nothing  in  the  charter 
which  saves  to  the  plaintiff  any  exceptional  use  or  control.  In  re  City  of  Buf- 
falo, G8  X.  Y.  17(5. 

The  necessity  of  handling  so  much  baggage  in  time  for  its  prompt  delivery, 
and  the  nature  of  the  business,  would  naturally  necessitate  such  an  occupancy 
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«£  the  street  as  to  abridge  and  incommode  the  public  right  of  passage  and  be 
inconsistent  with  it.  Rex  v.  Russell,  6  East,  427;  People  v.  Cunningham, 
1  Denio,  580 ;  Ang.  High w.  §  227.  The  two  public  uses,  therefore. — the  one  re- 
quiring control  by  the  city  and  free  passage  for  the  public,  iind  the  other,  con- 
trol by  the  plaintiff  and  such  occupancy  as  its  business  requires, — are  neces- 
sarily inconsistent. 

2.  The  special  act  of  February  9,  1881,  authorizing  the  city  to  issue  bonds 
for  the  opening  of  this  street,  (chapter  238,  Sp.  Laws  1881.)  confers  no  additional 
authority  upon  the  city  in  the  pi*emises.  It  states  the  object  for  which  the 
appropriation  is  authorized,  but  it  does  not  assume  to  grant  any  additional 
power  to  take  this  or  any  other  land,  leaving  existing  rights  and  remedies 
undisturbed. 

3.  As  before  indicated,  plaintiff  is  authorized  by  its  charter  to  obtain  by 
purchase  or  otherwise  **  all  necessary  sites  or  land  for  its  union  passenger  de- 
pot, or  other  buildings  or  appurtenances  requisite  for  the  carrying  on  of  its 
business.*'  This  provision  was  valid,  thougii  it  left  to  the  company  a  discre- 
tion as  to  the  location  and  amount  of  land  to  be  taken.  Cotton  \\  Mississippi. 
it-  Rum  River  Boom  Co,  22  Minn.  372 ;  In  re  N.  Y,  C,  &  H.  R.  R,  Co,  v.  M,  Q, 
L.  Co.  63  X.  y.  326-330.  It  is  not  matehal  that  the  land  in  question  was 
acquired  by  purchase  instead  of  by  regular  condemnation  proceedings.  Yatea 
V.  Van  de  Bogert,  56  X.  Y.  526.  It  was  lawfully  acquired  by  plaintiff  for  its 
corporate  purposes,  and  is  actually  devoted  to  and  needed  for  a  public  use, 
within  the  legitimate  exercise  of  its  corporate  franchises.  The  question  for 
the  court,  when  it  arises  in  a  judicial  investigation  in  such  cases,  is  not  how 
the  land  was  acquired,  but  how  it  is  used,  or  whether  it  is  necessary  for  a 
public  purpose.     Matter  of  Rochester  \Vate7'  Connors,  ^^  N.  Y.  413-418. 

4.  A  petition  in  the  name  of  the-  plaintiff,  signed  by  its  secretary  and 
president,  asking  for  the  opening  of  a  street  30  feet  wide  through  the  block 
\n  question,  one-half  to  be  Uiken  from  the  land  of  plaintiff,  was  presented  to 
the  city  council  in  September,  1879.  Thereafter  such  proceedings  were  had 
that  the  council,  after  inquiry  and  investigation  into  the  matter  upon  the 
merits,  determined  to  lay  out  a  street  38  feet  wide,  including  the  strip  of  land 
in  controversy.  The  original  proceedings  were,  however,  attended  with  so 
much  delay  that,  in  the  mean  time,  the  depot  buildings  were  erected,  and  in 
March,  1881,  such  proceedings  were  ordered  abandoned,  and  immediately 
thereiifter  the  common  council  commenced  the  present  proceedings.  But,  be- 
fore the  final  assessment  was  completed,  the  plaintiff  duly  objected  and  re- 
monstrated against  the  o|)ening  of  the  street. 

Whether  the  secretary  §ind  president  or  other  officers  could,  as  agents  of  the 
plaintiff,  bind  the  corporation  by  dedicating  any  portion  of  this  land  for  a 
street,  or  could  estop  the  plaintiff  by  a  petition  therefor,  we  need  not  inquire, 
as,  in  our  opinion,  the  petition  by  such  ollicera,  made  in  1879,  for  a  street  30 
feet  wide,  did  not  work  an  estoppel  against  the  plaintiff"  to  object  to  the  pres- 
ent proceedings.    Judgment  reversed. 

Dickinson,  J.,  being  absent  upon  the  state  board  of  canvassers,  did  not  hear 
the  argument  in  this  case,  and  took  no  part  in  the  decision. 


Manor  v,  Siieeitan  and  others. 
Filed  May  25,  1883. 

The  following  deiicription  of  mortgaged  property  covered  by  a  chattel  mortgage,  viz.,  "  125  acres 
ofwbent.  more  or  lew.  growing  on  the  south  half"  of  n  specified  Kovernmentnl  section,  Is  In  snb- 
ftance  the  same  as  "the  wheat  (be  the  same  more  i4  less)  growing  on  the  ioiith  Uair,"  etc.,  and  is  saf- 
ficientlf  definite. 
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If  ft  chnttel  mortgne^  ia  executed  In  good  fnlth  for  a  valiuble  conthlerntlon,  and  act  for  the  pnrpom 
of  defniuUiniE  any  cre<i.tor  of  tlie  nioitkHgor,  iU  VMlidity  in  not  ufiected  by  the  fact  ibat  U»  coadi&Mt 
miHreprebent.H  the  obligHtiun  or  li>ti>iilty  hi  fHct  secured  itnd  intended  to  be  ^ecored  by  it.  Tbe  rtaJ 
cotittidcr  ition  of  the  inongniie  amy  be  Hhown  to  repel  an  sittack  of  tbe  mortzagor'a  creditors. 

Priority  as  between  conteinpuriiiieonsly  filed  mort;cng««(  miiy  be  shown  by  parol. 

In  ru'^o  of  a  cuntract  (for  work  and  payment 'therelor)  between  employer  and  employ,  ^Ksral 
by  the  former  by  ch.ittel  mortgaKe,  the  right  of  the  employe  to  go  on  under  tbe  conlmct  and  bold  aad 
enforce  tlie  mortga^  as  ^-ecanty  theieior,  ts  not  all'ected  by  a  levy  by  a  creditor  ot  tbe  iaon£a£«r 
upon  the  mortgaged  property. 

Appeal  from  an  ortler  of  the  district  court,  Freeborn  county. 

IStacy  &  Todd,  for  respondent.     Lo-oely  ie  Morgan^  for  appellanta. 

BEitRY,  J.  1.  Tiie  ciiattel  mortgage  involved  in  this  action  describeit  thp 
mortgagfHl  property  as  •*  125  acres  of  wheat,  more  or  less,  growing  on  the  sontli 
half  of  a  8pe(Ml1eci  governmental  section  of  land.  We  take  this  description 
in  substance  the  same  as  **the  wheat  (|>e  the  same  more  or  less)  growing  on 
the  s(»uth  half,"  etc.  This  clearly  and  distinctly  identifies  the  subject  of  the 
mort<]rage,  and  it  is  therefore  sntliriently  definite. 

2.  It  was  orally  agreed  by  plaintiff  and  one  Austin  that  the  former  would 
work  with  his  team  for  the  hitter  on  his  larm  for  10  months,  beginning  Marek 
1(),  IHSl,  at  ^'Vy  per  month,  with  the  privilegt*  of  quitting  at  any  time  aft^- 
harvest:  payment  of  tlie  wages  to  be  made  February  15,  1882,  and  to  be  »>- 
cured  by  njortgage  upon  crops  growing  ujwn  the  farm.  On  April  21,  16^1, 
pursuant  to  this  agreement,  "and  in  j)ayment  for  lalior  already  j>erfonned. 
and  in  security  for  labor  thereafter  to  be  performed,"  Austin  made  and  de- 
livered to  plaintiff  his  promissory  note  for  .'iWO,  payable  to  plain tiiTs  order 
February  15,  1882,  and  on  the  sarup  day,  **for  the  purpose  of  securing  tbe 
payment  of  said  note  and  the  wages  of  tlie  plaintiff,  and  in  pursuance  of  said 
verbal  agreement,"  Austin  also  executed  in  plaintiff's  favor  a  chattel  mort- 
gage upon  the  wheat  mentioned,  and  the  same  was  duly  tiled  in  the  proper 
ollice. 

Indorsed  upon  the  note,  at  the  time  of  its  execution,  was  a  memorandum 
as  follows:  **Tnis  note  given  to  secure  Anthony  Manor  for  work  perfonned 
on  my  farm  at  .<iO  per  month,  and  when  said  note  "  (debt  or  work  evidently 
meaning)  *Ms  settled  for,  this  note  is  null  and  void."  With  reference  tothb 
memorandum  we  remark  in  passing  that  it  prevented  Manor  from  transfer- 
ring the  note  so  as  to  pass  to  the  transferee  any  greater  rights  against  AusUi 
than  Manor  himself  had. 

The  mortgage  was  conditioned  for  payment  to  plaintiff  of  S300,  according 
to  the  conditions  of  a  certain  promissory  note,  (describing  it.) 

We  have,  then,  a  case  of  a  mortgage  in  proper  form,  duly  filed,  and  upon  the 
facts  which  we  have  recited  the  trial  court  was  justified  in  its  finding  that  it 
"  was  executed  in  good  faith  for  a  valuable  consideration,  and  not  for  tbe  pur- 
pose of  defrauding  any  creditor"  of  the  mortgagor. 

The  mortgage  is  therefore  valid.  Its  validity  is  not  affected  by  the  fact 
that  its  condition  misrepresents  the  obligation  or  liability  in  fact  secured  and 
intended  to  be  secured  by  it.  The  question  still  is,  was  the  mortgage  made 
with  intent  to  hinder,  delay,  or  defraud  the  mortgagor's  creditors?  If  it  was 
not,  then  the  form  of  its  condition  is  not  of  decisive  importance.  It  is,  of 
course,  always  better  in  the  condition  of  a  mortgage  to  describe  the  liability 
secured  according  to  the  fact,  for  when  this  is  not  done  it  may  become  neces- 
sary to  explain  away  a  suspicion.  But  if  this  course  is  not  taken,  the  real 
consideration  of  the  mortgage  may  nevertheless  be  shown  to  repel  an  attack 
of  crwlitors,  and  if,  upon  investigation,  a  proper  consideration  and  lawful  in- 
tent are  found,  the  mortgage  will  stand.  McKinater  v.  Babcock,  26  N.  Y.  378, 
and  Crises  cited;  Jones,  Chat.  Mortg.  §82;  Goodheart  y.Johfisson,  88  111.  58; 
Speer  \,  Skinner,  35  111.  282. 

3.  The  testimony  as  to  the  priority  intended  to  be  given  to  plaintiff's 
mortgage  over  the  two  contemporaneous  mortgages  was  properly  receiTed. 
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In  executing  and  filing  the  three  mortgages  Austin  appears  to  have  acted  as 
the  agent  of  the  three  mortgagees,  and  his  acts  in  the  premises,  and  his  intent 
in  performing  the  same,  were  those  of  his  principals.  As  to  the  right  to  show 
priority  as  between  contemporaneously  filed  mortgages,  see  Chadbourn  v.  Ra- 
'fully,  28  Minn.  394;  [S.  C.  10  N.  W.  Rep.  420.] 

4.  Pursuant  to  his  agreement  plaintiff  commenced  work  on  March  16th, 
and  continued  until  September  8th,  when  he  quit,  and  upon^  settlement  with 
Austin  there  was  found  justly  due  him  S141.80.  For  tliis  sum,  and  interest, 
judgment  was  properly  ordered  for  plaintiff,  it  appearing  that  the  value  of 
the  wheat  covered  by  his  mortgage  and  converted  by  defendants  exceeded 
that  amount.  The  fact  that  the  wheat  was  levied  upon  by  defendants  before 
tlie  performance  of  all  his  work  by  plaintiff,  did  not  affect  his  right  to  go  on 
under  the  verbal  agieement  and  hold  and  enforce  the  mortgage  as  security 
therefor.  This  follows  from  the  fact  that  the  agreement  was  a  valid  one,  so 
that  the  plaintiff  was  entitled  to  perform  it  and  receive  the  benefit — a  right 
of  which  he  could  not  be  deprived  by  the  intervention  of  Austin's  creditors, 
or  of  any  third  person.  See  Jones,  Chat.  Mortg.  §  97,  and  Preble  v.  Cotiger^ 
66  111.  870. 

Order  denying  new  trial  afiirmed. 


Babcock  v.  Latterner. 
Filed  May  25, 1883. 

A  deed  conveyed  "all  that  piece  or  parcel  of  land  *  ♦  ♦  described  as  follows,  to- wit,  being  the 
north-east  qaarter  of  section  thirty- two,  *  *  *  except  forty  acres  In  the  .nouth-east  corner  of  the 
north-east  quarter  of  said  section  thirty-two.'*  Heid,  that  the  deed  did  not  convey  the  forty  ex- 
cepted, bat  whatever  title  the  grantors  had  thereto  remained  in  them  as  if  the  deed  had  not  been 
mlide. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 

Koon,  Merrill  &  Keiths  for  appellant.  Tkos,  Canty  and  R,  /.  Day^  for  re- 
spondent. 

Berry,  J.  The  reformed  deed  conveys  to  the  grantee  **  all  that  piece  or 
parcel  of  land  *  *  *  described  as  follows,  to- wit,  being  the  north-ea3t 
quarter  of  section  thirty-two,  *  *  *  except  forty  acres  on  the  south-east 
crorner  of  the  north-east  quarter  of  said  section  thirty-two."  The  learned 
judge  who  tried  the  case  below  was  entirely  right  in  holding  that  the  ^' legal 
effect  of  the  excepting  clause,"  as  conveyances  *'are  drawn,  understood,  and 
construed  in  this  country,  is  to  exclude  from  the  grant  the  premises  de- 
scribed in  the  excepting  clause  as  fully  as  if  left  outside  of  designated  bound- 
aries." This  is  the  plain  and  natural  signification  of  the  words  used  to  de- 
scribe the  premises  conveyed.  They  are,  in  effect,  "all  that  piece  or  parcel 
*  *  *  described  as  follows,"  viz.,  as  being  the  north-east  quarter,  with  forty 
acres  taken  out  at  its  south-east  corner;  or,  what  is  equivalent,  the  piece  or  par- 
cel of  the  north-east  quarter  which  remains  after  taking  out  said  forty  acres. 
The  result  is  that  the  deed  did  not  convey  the  forty,  but  whatever  title  the 
grantors  had  therein  remained  in  them  as  if  the  deed  had  not  been  made.  If 
there  ever  were  any  technical  common-law  rules  inconsistent  with  these 
views,  they  have  not  only  never  been  adopted  or  recognized  here,  but  they 
have  been  systematically  disregarded  and  rejected. 

Judgment  affirmed. 

T.15— 44  (nos.  xi-xiii) 
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Traver  V,  Merrick  County. 
Filed  May  22, 1883. 

A  water  grlst-mtll  erected  for  pablic  nse,  the  rates  of  toll  to  be  determined  by  the  eoanty  eommij- 
Btoners,  and  being  subject  to  regalation  by  the  legislatore,  is  a  work  of  internal  lmproT«in»nt  wttbla 
the  meaning  of  the  act  of  1869,  and  bonds  voted  to  aid  iu  its  oonstr action  are  Talld. 

Appeal  from  Merrick  county. 

John  Patterson,  for  appellant.    PoppUton  &  Thurston^  for  appellee. 

Maxwell,  J.  This  is  an  action  to  enjoin  the  defendant  from  levying  taxes 
to  pay  certain  bonds  issued  to  J.  G.  Brewer  to  aid  in  the  erection  of  a  water 
grist-mill  in  Merrick  county.  The  defendants.demurred  to  the  petition,  and 
the  demurrer  was  sustained  and  the  action  dismissed.  The  plaintiff  appeals 
to  this  court. 

It  is  alleged  in  the  petition  in  substance  that  on  or  about  the  first  day  of 
February,  1872,  the  county  commissioners  of  Merrick  county  submitted  to  the 
electors  thereof  the  question  of  voting  bonds  to  said  Brewer  in  the  amount 
of  ^6,000,  to  draw  interest  at  10  per  cent.,  to  aid  in  the  erection  and  main- 
tenance of  a  flouring  and  grist  mill  at  or  near  Lone  Tree,  now  Central  City, 
in  said  county ;  that  said  proposition  was  adopted  and  the  bonds  issued  and 
sold,  and  the  mill  erected,  as  provided;  that  said  commissioners  are  about  to 
levy  $5,000  to  pay  the  amount  due  on  the  principal  of  said  bonds,  and  the 
further  sum  of  8600  as  interest  thereon. 

It  is  also  alleged  that  the  bonds  on  their  face  show  that  they  were  issued 
for  an  illegal  purpose.    The  bonds  are  in  the  following  form: 

"MILL  BOND. 

"United  States  of  America. 

^*Merrick  Co.  Mill  Bond,  State  of  Nehrasha. 

••Ten  years  after  date,  for  value  received,  the  county  of  Merrick,  in  the 

state  of  Nebraska,  promises  to  pay  ,  or  bearer,  one  hundred  dollars, 

lawful  money  of  the  United  States,  at  the  office  of  the  county  treasurer  of 
said  county,  with  interest  at  the  rate  of  ten  per  cent,  per  annum  from  date 
until  paid;  said  interest  payable  at  the  *  National  Park  Bank'  in  the  city  oi 
New  York  semi-annually,  on  the  first  day  of  August  and  first  day  of  February 
in  each  year,  on  the  presentation  of  the  coupons  hereto  annexed.  This  bond 
is  one  of  a  series  of  sixty  of  like  tenor,  date,  and  amount,  issued  as  a  loan 
to  the  said  James  G.  Brewer  to  aid  him  in  building  a  public  grist-mill  and 
water-power  in  said  county  of  Merrick,  on  section  thirty-one,  (31,)  township 
thirteen  (13)  N.,  range  six  (6)  W.,  authorized  by  tlie  laws  of  the  stat«  of  Ne- 
braska, and  issued  pursuant  to  a  vote  of  the  legal  voters  of  said  county,  at  a 
special  election  regularly  held  on  the  ninth  day  of  January,  A.  D.  1872.  au- 
thorizing their  issue,  and  providing  for  the  payment  of  the  principal  and  in- 
terest at  maturity. 

"In  testimony  whereof  we,  the  county  commissioners  of  said  county,  have 
hereunto  subscribed  our  names  and  have  caused  this  to  be  attested  by  the 
county  clerk  of  said  county  with  the  seal  thereof  hereto  affixed,  and  the  an- 
nexed coupons  signed  by  the  said  county  clerk. 

^Dated  at  Lone  Tree,  Nebraska,  Fehmary  1,  1872." 

The  question  for  determination  is,  is  a  water  grist-mill  a  work  of  intomal 
improvement,  within  the  meaning  of  the  statute?    The  act  of  February  15, 
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1869,  provides  as  follows:  Section  1.  "That  any  county  or  city  in  the  state 
of  Nebraska  is  hereby  authorized  to  Issue  bonds  to  aid  in  the  construction  of 
any  railroad  or  other  work  of  internal  improvement  to  an  amount  to  be  deter- 
mined by  the  county  commissioners  of  such  county  or  the  city  council  of  such 
city,  not  exceeding  10  per  centum  of  the  assessed  valuation  of  all  taxable 
property  in  said  county  or  city:  provided,  the  county  commissioners  or  city 
council  shall  first  submit  the  question  of  issuing  of  such  bonds  to  a  vote  of 
the  legal  voters  of  said  county  or  city  in  the  manner  provided  by  chapter  9 
of  the  Revised  Statutes  of  the  state  of  Nebraska  for  submitting  to  the  people 
of  a  county  the  question  of  borrowing  money."  Section  2  provides  that  "the 
proposition  of  the  question  must  be  accompanied  by  a  provision  to  levy  a  tax 
annually  for  the  payment  of  the  interest  on  said  bonds  as  it  becomes  due: 
provided,  that  an  additional  amount  shall  be  levied  and  collected  to  pay  the 
principal  of  said  bonds  when  it  shall  become  due:  and  provided  further,  that 
110  tax  shall  be  levied  or  collected  to  pay  any  of  the  principal  of  said  bonds 
until  after  the  year  1880." 

The  act  relating  to  mill-dams,  which  took  effect  February  26, 1873,  provides 
as  follows:  "If  any  person  desiring  to  erect  a  dam  across  any  water-course 
for  the  purpose  of  building  a  water,  grist,  saw,  carding,  or  fulling  mill,  or  of 
erecting  any  machinery  to  be  propelled  by  water,  be  the  owner  of  the  lands 
on  wliich  he  desires  to  build  such  mill  or  erect  such  machinery  on  one  side  of 
such  water-course,  and  not  of  the  lands  on  the  opposite  side  against  or  upon 
which  he  would  abut  his  dam,  or  if  any  person  be  the  owner  of  the  Linds  on 
-which  he  desires  to  erect  any  such  mill  or  machinery  on  both  sides  of  such 
■water-course,  or  if  any  person  shall  have  erected  such  mill  and  mill-dam  on 
his  own  lands,  he  may  file  a  petition  for  leave  to  build  or  continue  such  mill- 
dam,  and  for  a  writ  of  ad  quod  damnum,  in  the  district  court  of  the  county 
where  such  lands  lie,  against  the  ownei*s  or  proprietors  of  the  lands  above  and 
l»elow  such  dam,  which  are,  or  probably  will  be,  overflowed  or  injured  thereby, 
or  against  or  upon  which  he  may  desire  to  abut  a  dam." 

Section  2  provides  that  "the  plaintiff  shall  set  forth  in  his  petition, as  near 
a.s  may  be,  the  place  where,  sucli  dam  is  built,  or  proposed  to  be  built;  the 
lieight  or  proposed  height  of  such  dam ;  the  kind  of  mill  built  or  proposed  to 
l)e  built;  his  title  to  the  lands  whereon  he  hiks  erected  or  proposes  to  erect  such 
mill  or  machinery,  whether  legal  or  equitable;  and  shall  describe  with  cer- 
tainty the  lauds  above  and  below  the  dam,  the  property  of  others,  which  are 
or  will  probably  be  overflowed  or  injured,  as  aforesaid;  and  shall  give  the 
name  of  the  owner  of  each  tract,  or,  if  the  name  of  any  such  owner  be  un- 
known, the  plaintiff  shall  so  state  in  his  petition.*' 

.Section  24  provides  that  "  when  the  water,  backed  up  by  any  mill-dam  belong- 
ing to  any  mill  or  machinery,  is  about  to  break  through  or  over  the  banks  of 
the  stream,  or  to  wash  a  channel  so  as  to  turn  the  water  of  such  stream,  or 
any  part  tliereof.  out  of  its  bed  or  ordinary  channel,  whereby  such  mill  or  ma- 
chinery will  be  injured  or  affected,  the  owner  or  occupier  of  such  mill  or  ma- 
chinery, if  he  do.  not  own  such  bank  or  banks,  or  the  lands  lying  contiguous 
thereto,  may,  if  necessary,  enter  thereon,  and  erect  and  keep  in  repair  such 
erpbanknients,  fortifications,  and  other  works  as  shall  be  requisite  to  prevent 
such  water  from  breaking  through  or  over  the  banks  of  such  stream,  or 
washing  a  channel  as  aforesaid,  such  owner  or  occupier  committing  thereon 
no  unnecessary  waste  or  damage." 

Section  25  provides  that  *'  nothing  contained  in  the  last  preceding  section 
shall  be  construed  to  bar  the  owner  of  such  bank  or  banks,  or  land  lying  con- 
t  igiious  thereto,  from  recovering  nie  amount  of  any  injury  which  he  may 
have  actually  and  in  fact  sustained  by  the  erection  or  repair  of  such  embank- 
ment, fortification,  or  other  works." 

Section  26  provides  that  "  if  any  person  shall  injure,  destroy,  or  remove  any 
such  embankment,  fortification,  or  other  works,  the  owner  or  occupier  of  such 
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mill  or  machinery  may  recover  of  such  person  all  damages  which  he  may  sus- 
tain by  reason  of  such  injury,  destruction,  or  removal," 

Section  27  provides  that  '*  all  mills  within  this  state  now  in  operation,  or 
which  hereafter  may  be  put  in  operation,  for  grinding  wheat,  rye,  or  com,  or 
other  grain,  and  which  shall  grind  for  toll,  shall  be  deemed  public  mills."* 

Section  28  provides  that  **  the  owner  or  occupier  of  every  public  mill  within 
this  state  shall  grind  the  grain  brought  to  his  mill  aa  well  as  the  nature  aud 
condition  of  his  mill  will  permit,  and  in  due  time,  as  the  same  shall  be 
brought." 

Section  29  provides  that  **  the  owner  or  occupier  of  ever  public  mill  shall 
cause  a  statement  of  the  rates  of  toll  by  him  charged  for  grinding  and  lx>lting 
the  different  species  of  grain  to  be  posted  in  at  least  two  conspicuous  phiceri 
within  the  mill;  and  such  statement  shall  be  either  written  or  printed  in  a 
plain  and  legible  manner,  and  the  county  commissioners  of  each  county  shall 
establish  and  regulate  the  amount  of  toll  allowed  to  be  charged." 

In  Nosser  v.  iieeley,  10  Neb.  460,  [S.  C.  6  X.  W.  Rep.  755,1  it  was  held  that  a 
person  who,  in  good  faith,  had  commenced  the  erection  of  a  grist-mill  on  a 
stream,  could,  after  a  considerable  sum  was  expended  in  the  erection  of  the 
mill,  enjoin  a  party  from  erecting  a  dam  across  the  stream  on  his  own  land, 
tlie  effect  of  which  would  be  to  destroy  the  water-power  of  the  first  oocup»ant. 
This  decision  was  adhered  to  in  ISeeley  v.  Bridges,  13  Neb.  547,  [S.  C.  14  X.  W. 
Ukp.  524,]  and  may  be  regarded  as  the  settled  law  of  this  state.  The  l^isla- 
ture  has  authority,  without  doubt,  to  provide  that  streams  capable  of  beine 
applied  to  mill  purposes  shall  be  so  utilized  for  the  benefit  of  the  public; 
aud  for  that  purpose  may  provide  that  the  person  who  firet  in  good  frtith 
commences  the  erection  of  a  mill  and  dam,  if  not  subject  to  the  restriction'^ 
named  in  the  aot,  shall  have  the  right  to  complete  the  same  upon  paying  all 
damages  assessed.  This  power  has  been  exercised  in  some  of  the  states  from 
an  early  period  in  our  history. 

In  1713  an  act  was  passed  in  Massachusetts  authorizing  the  dams  of  com 
and  saw  mills,  although  they  ca\ised  the  lands  of  others  to  be  overflowetl : 
compensation  for  the  injury  to  be  annually  assessed  by  a  jury.  This  statute 
was  substantially  reneweil  in  1796,  and,  with  some  modifications,- was  contin- 
ued in  the  Revised  Statutes  of  1836.  Like  provisions  have  been  adopted  in  a 
number  of  the  other  states,  and  seem  to  have  been  sustained. 

This  right,  as  is  said  in  French  v.  Brainiree  Manufg  Co.  23  Pick.  220,  is 
•'  granted  for  the  better  use  of  the  water-power,  upon  considerations  of  public 
]K)licy  and  the  general  good,  *  *  *  with  a  view  to  keeping  up  and  niain- 
Uiining  mills  for  use  which  is  deemed  for  the  public  good;  and  the  right 
must  be  considered  as  incident  and  subservient  to  this  purpose,  as  attached 
to  mills  for  use  and  not  as  attached  to  the  land  merely."  It  will  be  seen  that 
under  our  statute  water  grist-mills  are  subject  to  regulation  by  the  legislatuie 
and  the  rates  of  toll  subject  to  its  discretion—are,  in  fact,  mills  for  the  use  of 
the  public.  But  it  is  said  that  the  words  "to  aid  in  the  construction  of  any  rail- 
road or  other  work  of  internal  improvement,"  in  the  act  of  1869,  restnct  the 
aid  to  be  given  to  railroads  and  works  of  like  character,  such  as  canals,  turn- 
pikes, and  bridges.  The  word  ** improvement"  is  defined  as  follows:  ''Au 
amelioration  in  the  condition  of  real  or  personal  property  effected  by  the  ex- 
penditure of  labor  or  money  for  the  purpose  of  rendering  it  useful  for  other 
purposes  than  those  for  which  it  was  originally  used,  or  more  useful  for  the 
same  purposes."  1  Bouv.  Law  Diet.  589.  The  phrase  "internal  improvt- 
ments"  is  applied  to  improvements  of  highways,  channels  of  travel  and  com- 
merce, etc.  Mayor  of  Wetumpku  v.  Winter,  29  Ala.  660;  U,  P.  R,  R,  v.  Com*r^\ 
4  Neb.  456.  The  test  for  determining  the  character  of  an  improvement  of  thi5 
kind  is  the  use  for  whicli  itMs  designed.  If  it  is  for  public  use,  subject  to  the 
control  and  regulation  of  the  legislature,  it  would  seem  to  come  withiB  the 
meaning  of  the  words  "  internal  improvements."    Besides,  the  language  of  the 
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statute  will  not  admit  of  the  construction  contended  for,  without  adding  thereto 
the  word  '*  like"  or  a  word  of  like  meaning.  Ko  court  would  be  justified  in  thus 
importing  a  word  into  a  statute  when  its  meaning  w^as  plain  and  unambig- 
uous, and  we  must  hold  that  there  is  no  such  restriction  in  the  act  above  re- 
ferred to. 

The  mill  in  this  case  is  said  to  be  propelled  by  water  drawn  from  the  Platte 
river,  and  is  for  the  use  of  all  who  may  desire  to  patronize  it,  at  such  rates  of 
toll  as  may  be  prescribed  by  the  county  commissioners  of  Merrick  county; 
and  in  our'opinion  it  is  a  work  of  internal  improvement  within  the  meaning 
of  the  act.  See  Guet-nsey  v.  Burlington  Tp,  4  Dill.  375 ;  Township  of  Burling- 
ton V.  Beasley,  94  U.  S.  313.  In  the  case  last  cited  it  is  said:  "It  would  re- 
quire great  nicety  of  reasoning  to  give  a  definition  of  the  expression  'internal 
improvements*  which  would  include  a  grist-mill  run  by  water,  and  exclude 
one  run  by  steam ;  or  which  would  show  that  the  means  of  transportation 
were  more  valuable  to  the  people  of  Kansfis  than  the  means  of  obtaining 
bread."  The  Kansas  statute  of  1868  declares  all  water,  steam,  or  other  mills 
whose  owners  or  occupiers  grind  for  toll  or  pay,  public  mills.  In  our  view 
there  is  a  clear  distinction  between  aiding  the  development  of  the  water-power 
of  the  state,  a  power  which  is  continuing  in  its  nature, 'and  maybe  used  with- 
out cost  or  expense,  and  must  be  used  at  certain  points  on  a  stream  where  a 
<lam  can  be  erected  and  power  obtained,  and  a  mill  propelled  by  steam,  that 
must  be  attended  with  a  continuous  cost  for  fuel,  and  may  at  any  time  be  re- 
moved to  another  locality. 

It  is  veiy  clear  that  justice  has  been  done,  and  the  judgment  is  affirmed. 

Cobb,  J.,  dissents. 


Savage  t?.  Aikex. 
Filed  May  23,  1883. 

The  relief  provided  for  b]r  section  82,  tit.  4,  part  2,  of  tlie  Compiled  Statutes,  is  a  right  earned  by  the 
defendant  by  claiming  the  same,  and  doing  the  things  therein  required  of  him,  within  the  time  limited 
l>y  Biatate,  and  ^i  not  a  qnestlon  of  power  on  the  part  of  the  court. 

Error  from  Gage  county. 

E,  Wakeley,  for  plaintiff.     Colby  ct  Hazlett,  for  defendant. 

Cobb,  J.  On  the  twentieth  day  of  December,  1876,  Jonas  B.  Aiken,  plain- 
tiff, recovered  a  judgment  against  Charles  A.  Savage,  defendant,  in  the  dis- 
trict court  for  Gage  county.  There  had  been  an  order  of  attachment  in  the 
case,  and  the  defendant*s  land  attached  thereon,  but  no  service  in  the  case,  other 
than  by  publication  in  a  newspaper;  and  no  appearance  in  said  cause  by  the 
defendant.  On  the  fifteenth  day  of  October,  1881,  the  defendant  filed  a  mo- 
tion in  said  court  to  have  said  judgment  opened  and  to  be  let  in  to  defend  in 
sjiid  action.  He  also  gave  notice  to  the  advei-se  party  of  his  intention  to 
make  such  application,  and  filed  a  full  answer  to  the  petition  in  said  cause. 
On  the  twentieth  day  of  said  month  the  following  journal  entry  was  made  in 
si^id  cause,  to-wit:  "  Xow,  on  this  twentietli  day  of  October,  1881,  it  being  the 
i^eventh  day  of  the  term,  this  cause  came  on  to  be  heard  on  the  application  of 
C3harles  A.  Savage  to  open  the  judgment  and  be  let  in  to  defend,  and  the 
court  being  fully  advised  in  the  premises,  orders  that  the  plaintiff,  Jonas  B. 
Aiken,  have  90  days  to  file  counter-aftidavits,  and  the  cause  be  continued.'* 

The  next  term  of  the  district  court  was  held  in  April,  1882.  On  the  first 
<lay  of  the  term,  the  plaintiff,  Jonas  B.  Aiken,  by  attorneys  appearing  spec- 
ially for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court,  etc.,  filed 
motions  and  objections,  supported  by  affidavit,  and  on  application  of  defend- 
ant he  had  leave  to  file  counter-affidavits  in  30  days.  And  onT:he  twentieth 
day  of  April,  being  the  eighth  day  of  said  term,  the  court  made  its  final  order 
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denying  the  application  of  tlie  defendant  to  open  up  the  said  judgment,  an4 
thesaid  defendant  brings  the  cause  to  this  court  on  error. 

The  provision  of  the  statute  under  which  this  relief  is  sought  is  sis  follows: 

"Sec.  82.  A  party  against  whom  a  judgment  or  oi*der  has  been  remlere*!, 
without  other  service  than  by  publication  in  a  newspaper,  may,  at  any  ti rut- 
within  live  years  after  the  date  of  the  judgment  pr  order,  have  the  samp 
openetl  and  be  let  in  to  defen<l.  Before  the  juilgment  or  order  shall  lie  opened, 
the  applicant  shall  give  notice  to  the  adverse  party  of  his  intention  to  mak*- 
such  application,  and  shall  file  a  full  answer  to  the  petition,  pay  all  costs,  if 
the  court  require  them  to  be  i)aid,  and  make  it  appear  to  the  satisfaction  of 
the  court  by  affidavit  that  during  the  pendency  of  the  action  he  hatl  no  actual 
notice  thereof  in  time  to  aj)pear  in  court  and  make  his  defense.     *     *     *" 

The  principal  question  presented  by  the  record  in  this  case  is  whether  a  de- 
fendant brings  himself  within  the  provisions  of  the  section  above  quoted  by 
doing  the  things  therein  required  of  him  within  the  five  years,  so  as  to  entitle 
him  to  the  relief  therein  contemplated  at  the  hands  of  the  court  after  the  expira- 
tion of  the  live  years.  In  other  words,  do  the  words  of  the  section  express  a 
question  of  right  on  the  part  of  the  applicant,  or  one  of  power  on  the  part  of 
the  court.  This  question  is  now  presented  for  the  first  time  to  this  court,  nor 
can  1  find  that  it  has  been  presented  to  the  courts  of  any  other  state  having 
a  stilt utory  provision  like  oui*s.  The  corresponding  provision  of  the  staiulr 
of  Wisconsin  is  in  the  following  words: 

•*  (:>)  *  *  ♦  If  the  summons  shall  not  be  pei*sonally  served  on  a  defend- 
ant, nor  i-eceived  by  such  defendant  through  the  post-ottice,  in  the  cases  pn»- 
vide<l  fiu*  in  tliis  section,  he  or  his  representatives  shall,  on  application  and 
sufficient  cause  shown  at  anytime  l>efore  judgment,  be  allowed  to  defend  tlu* 
action;  and,  e\ct»i)t  in  actions  for  divorce,  the  defendant  or  his  representative 
may  in  like  manner,  upon  good  cause  shown,  be  allowed  to  defend  after  jn«lg- 
ment,  at  any  time  within  one  year  after  notice  thereof,  and  within  three  yejir> 
after  its  rendition,  on  such  terms  as  shall  be  just,  except  in  actions  for  divorce. 
*     *     *  "     Chapter  124,  p.  720,  Kev.  St.  1858, 

While  this  section  has  been  twice  before  the  supreme  court  of  Wisconsin  for 
construction,  yet  in  neither  case  did  the  point  under  consideiution  arise.  lie- 
fore  the  adoption  of  the  Code,  and  wiiile  the  provisions  of  law  of  that  state  Hf>- 
plicable  to  courts  of  law  and  to  courts  of  chancery  were  different,  the  follow- 
ing provision,  applicable  to  courts  of  chancery,  was  in  force;  •*  *  ♦  *  In 
cjise  Jiny  such  absent  defendant,  Jigainst  whom  a  decree  shall  be  maile  :l^ 
aforesaid,  his  heirs,  devisees,  executors,  administrators,  or  assigns,  as  the  cs*&*' 
may  reijuire,  shall,  within  six  months  after  notice  be  given  to  him  of  such  decree, 
or  within  three  years  after  such  decree  shall  have  been  made,  if  no  notiiv 
Jis  aforesaid  shall  have  been  given,  petition  the  court  touching  the  matter  of 
such  decree,  and  pay,  or  secure  or  cause  to  be  paid,  such  costs  as  the  court 
may  think  reasonable  to  order  and  direct,  then  and  in  such  case  the  person 
aforesaid  so  petitioning  may  be  permitted  to  appear  and  answer  the  <*um- 
plainant's  bill,  and  thereujjon  such  proceedings  shall  be  had  sis  if  sueh  absent 
defendant  had  appeared  in  due  season  and  no  decree  hiul  been  made;  or  su-'h 
absent  defendant  may,  within  the  tnnes  aforesaid,  file  his  bill  of  coniplaini 
in  the  said  court  for  an  account  and  settlement  of  the  amount  which  w:is 
really  due  and  owing  to  the  complainant  at  the  time  of  the  decree,  and  to  com- 
pel the  said  complainant  to  refund  and  repay  what  he  may  have  wrongful!) 
recovered  and  received,  together  with  costs  of  suit,  the  former  decree  against 
such  absent  defendant  notwithstanding.     *     *     *'» 

Under  this  statute,  the  case  of  Berry  v.  Nelson  was  twice  before  the  su- 
preme court,  (4  Wis.  '375,  and  5  Wis.  605,)  and,  while  the  precise  question  now 
under  consideration  was  not  involved  in  said  cause  at  either  hearing,  yet  it 
IS  manifest  that  the  court  held  the  question  of  relief  under  the  statute  as  one 
of  right  on  the  part  of  the  applicant,  and  not  one  of  power  on  the  part  of  the 
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court.  In  the  former  of  the  cases  the  ooui-t,  by  Mr.  Justice  Smith,  say:  " But 
we  think  the  positive  provisions  of  the  statute  leave  the  court  no  room  for 
doubt  or  discretion.  It  is  only  by  a  statutory  provision  that  a  non-resident 
can  be  made  a  party  to  a  suit  in  equity  by  publication  of  notice,  and  such 
f/nasi  subjection  of  a  party  to  the  jurisdiction  must,  of  course,  be  subject  to 
all  the  modifications,  restrictions,  limitations,  and  conditions  which  the  stat- 
ute prescribes."  After  quoting  the  statute,  he  continues:  "It  appears  from 
the  record  that  the  defendant  Xelson  was  in  time  in  filing  his  petition,  and 
though  he  might  have  had  other  modes  of  equitable  relief  at  his  command,  he 
still  had  the  one  prescribed  to  him  by  statute,  to  the  full  extent  which  the 
statute  provides,  of  which  he  could  not  be  deprived  without  his  own  consent." 

There  is  a  line  of  Wisconsin  and  Minnesota  cases  cited  by  counsel  on  either 
side,  most  and  the  later  of  which  hold  that  proceedings  under  section  38,  c. 
125,  Rev.  St.  1858,  of  Wisconsin,  and  a  similar  statute  of  Minnesota,  must  not 
only  be  commenced  but  completed  within  the  time  therein  limited,  or  the 
court  loses  the  power  to  grant  the  relief.  The  following  is  the  provision  re- 
ferred to,  copied  from  the  Wisconsin  statutes:  t 

'*  Sec.  38.  The  court  may  likewise,  in  its  discretion  and  upon  such  terms  as 
may  be  just,  allow  an  answer  or  reply  to  be  made  or  other  act  to  be  done  after 
the  time  limited  by  this  chapter,  or  by  an  order  enlarge  such  time;  and  may 
also,  in  its  discretion  and  upon  such  terms  as  may  be  just,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order,  or  other 
proceeding  against  him  through  his  mistake,  inadvertence,  or  surprise  or  ex- 
cusable neglect.  *  *  •"  Section  38,  c.  125,  Rev.  St.  1858.  This  chapter 
is  entitled  ''Pleadings  in  Civil  Actions." 

This  provision  is  not  the  corresponding  one,  either  by  reason  of  its  position 
in  the  statute  or  its  object,  to  the  provision  of  our  statute  under  which  this 
proceeding  is  brought,  though  it  would  seem  to  have  been  considered  by  coun- 
2iel.  This  section  grants  relief  to  the  plaintiff  as  well  as  the  defendant,  and 
applies  to  a  party  who  is  actually  in  court.  The  granting  of  relief  to  a  party 
from  the  effect  of  his  own  acts  in  open  court,  and  of  record,  by  which  he  is 
estopped  by  the  plainest  principles  of  law,  may  well  be  regarded  as  a  question 
of  power  on  the  part  of  the  court,  which  can  only  be  exercised  within  the  time 
limited  by  statute,  while  the  right  to  relief  by  a  party  who  has  not  been  act- 
ually before  the  court,  nor  had  actual  notice  of  the  proceedings  against  him, 
is  earned  by  his  appearing  and  claiming  it,  and  doing  the  things  required  of 
him  by  the  statute  within  the  time  therein  limited,  and  the  power  of  the  court 
to  grant  the  relief  continues  until  it  is  exercised. 

The  order  of  the  district  court  is  reversed  and  the  cause  remanded,  with 
instructions  to  open  the  judgment,  and  that  the  defendant  be  let  in  to  defend. 


GOTTSOHALK  V.  LINCOLN  &  IT.  W.  R.  R. 

Filed  May  23,  1883. 

The  fact  that, proceedings  to  condemn  land  to  the  use  of  a  railroad  were  taken  and  prosecated  by 
direction  of  the  lessee  of  the  road,  bnt  in  the  nume  of  the  le<«sor,  held  not  a  stifncient  groand  for  en- 
joining them  at  the  suit  of  the  owner. 

Appeal  from  Platte  county. 

W,  8.  Geer,  for  appellant.  Whitmoyer,  Qerrard  d*  Post^  and  T,  M.  Marquette, 
for  appellee. 

Lakb,  C.  J.  This  action  was  commenced  for  the  purpose  of  enjoining  stat- 
utory proceedings  taken  to  condemn  a  lot  in  the  city  of  Columbus,  belonging 
to  the  plaintiff,  to  railroad  uses. 

The  material  facts  on  which  the  right  to  this  relief  is  claimed  are  precisely 
similar  to  those  presented  in  the  case  of  Deitrichs  v.  Lincoln  <!•  N,  W,  R.  Co, 
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13  Xeb.  361,  [13  N.  W,  Rep.  624J  and  as  we  adhere  to  what  is  there  decided, 
but  little  need  be  said  here.  The  point  chiefly  relied  on  and  discussed  by  the 
counsel  for  the  appellant  is  that  of  the  authority  by  which  the  condemnatory 
proceedings  were  resolved  upon  and  commenced. 

It  is  said  that  the  defendant  never  determined  that  the  lot  was  required  for 
railroad  pui-poses,  nor  directed  that  the  proceedings  to  condemn  it  be  taken, 
but  that  these  things  were  done,  if  at  all,  by  its  lessee,  the  Burlington  &  Mis- 
souri River  Railroad  Company;  and  that,  therefore,  although  apparently  reg- 
ular and  valid,  they  are  in  reality  void.  This  proposition  is  not  well  taken  and 
cannot  be  sustained.  Under  the  circumstances  shown  in  evidence  to  the  ref- 
eree, the  fact  that  the  condemnation  of  this  lot  was  first  determined  upon  and 
directed  by  the  management  of  the  lessee  company  was  eminently  proper. 
That  company,  with  its  practically  perpetual  lease,  and  in  view  of  its  system 
of  roads,  was  probably  in  a  situation  enabling  it  better  to  know  the  piesent, 
and  correctly  anticipate  the  future,  needs  of  the  road,  in  the  matter  of  depot 
grounds,  than  the  defendant  possibly  could.  Besides,  the  lessee  must  have 
been  quite  as  deeply  interested  in  the  matter  as  it  was  possible  for  the  de- 
fendant company  to  have  been. 

Referring  to  the  lease  in  question,  we  find  that  it  puts  the  entire  business 
and  management  of  the  defendant  company  practically  in  the  hands  of  the 
lessee.  About  all  that  remains  to  it  is  its  bare  corporate  existence,  which  seems 
to  have  been  continued  only  ex  necessitate  rei,  and  for  the  purpose  and  benefit 
of  the  lessee.  It  transferred  to  the  Burlington  &  Missouri  River  Biiilroad 
Company  "all  of  the  property  and  franchises"  which  the  defendant  company 
then  owned  or  might  acquire,  and  provided  that  the  latter  should  ''  do  and 
perform  any  and  every  corporate  act  which  may  be  necessary,  useful,  or  appro 
priate"  to  secure  to  the  lessee  **the  full  enjoyment  of  every  franchise,  right, 
easement,  power,  and  privilege"  which  it  then  possessed  or  might  thereafter 
acquire,  and  that  for  this  purpose  it  would  "  maintain  its  corporate  exist- 
ence." 

That  such  an  arrangement  was  warranted  by  our  statute  respecting  the 
leasing  of  railroads  does  not  seem  to  be  questioned.  It  is  provided  that  one 
railroad  company  **  nuiy  lease  or  purchase  any  part  or  all  of  any  railroad  con- 
structed by  any  other  company,  *  *  *  \^n  such  terms  and  conditions  as 
may  be  agreed  on  between  said  companies  respectively."  The  terms  of  this 
lease,  fairly  construed,  certainly  permit  the  lessee,  within  any  reasonable  limit, 
to  dictate  as  to  the  necessities  of  the  road  in  the  matter  of  the  condemnation 
of  property  to  its  use.  Besides,  it  must  be  borne  in  mind  that  there  is  no  dis- 
agreement between  the  two  companies  respecting  this  matter.  They  are  in 
full  accord,  and  the  action  said  to  have  been  taken  at  the  instance  of  the  lessee 
in  the  name  of  the  lessor  is  fully  indorsed  and  defended  by  the  latter. 

On  the  whole,  we  are  of  opinion  that  the  finding  of  the  referee  to  the  effect 
that  the  condemnation  proceedings  were  properly  undertaken  and  conducted, 
and  that  there  is  no  equity  in  the  plaintiff's  case,  is  fully  supported  by  the 
evidence  and  the  law.  Our  views  upon  several  other  questions  presented  in 
the  record  may  be  found  in  the  case  against  this  defendant  above  cited  by  us. 
The  judgment  of  the  district  court  dismissing  the  case  for  want  of  equity  was 
right  and  will  be  affirmed. 


Omaha  &  R.  V.  R.  R.  f),  Martin. 
Filed  May  23. 1883. 

1.  A  railroad  company  Is  enUtled  to  the  exclosive  use  of  Us  groands,  except  at  lawfal  erosslngs  of 
public  and  private  ways.    Without  a  breach  of  legal  duty.  It  is  not  guilty  of  actionable  negligence. 

2.  Facif  of  the  case  examined,  and  fuld  not  to  warrant  a  recovery  of  damages. 

Error  from  Lancaster  county. 
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Poppleton  db  Thurston,  for  plaintiff.  Lamh^  Billinysley  d:  Lamhertson,  for 
<lefendunt. 

TjAKe,  C.  J.  A  consideration  of  the  character  of  the  excavation  into  which 
tlie  defendant  in  error  fell  and  received  his  injury,  and  of  the  road  along  which 
he  was  traveling  at  the  time,  will  effectually  dispose  of  the  case,  and  to  these 
matters  we  shall  confine  most  that  #e  have  to  say. 

The  petition  charged  in  substance,  as  cause  of  complaint,  that  the  railroa'd 
company  had  dug  and  left  unguarded  "a  deep,  wide,  and  dangerous  ditch  and 
excavation"  across  a  "public  road  and  highway,"  which  was  "usually  trav- 
eled by  the  public,  *  *  *"  between  Raymond  and  Valparaiso,  in  Lan- 
caster county,  into  w^hich  the  defendant  in  error  drove  his  heavily-loaded 
wagon,  which  was  thus  upset  and  the  injury  complained  of  caused. 

It  appears  that  the.  ditch  or  excavation  was  made  during  the  fall  of  1879, 
and  the  injury  occurred  in  March,  1880.  The  evidence  shows  tliat  this  exca- 
vation was  made  within  the  right  of  way  of  the  railroad  company  in  grading 
for  its  track,  which  appears  to  have  been  done  in  all  respects  in  the  usual 
manner  of  such  work.  Indeed,  there  is  an  entire  want  of  evidence  tending 
to  show  anything  unusual  in  the  work,  or  distinguishable  from  the  ordinary 
methods  of  railroad  grades  in  similar  localities.  There  was  nothing,  there- 
fore, in  the  character  of  the  excavation,  or  in  the  act  of  making  it,  which  can 
render  the  company  liable  to  the  charge  of  wrong-doing,  or  of  which  any  one 
can  rightly  complain. 

Within  its  right  of  way  a  railroad  company  doubtless  has  the  right  to  make 
such  ditches  and  excavations  as  may  be  necessary  or  proper  in  constructing 
its  road,  due  regai-d  being  had  for  the  rights  of  others.  And  this  leads  us  to 
the  inquiry  of  whether  there  was  any  want  of  such  regard  in  leaving  the  e.v 
cavation  "open,  exposed,  and  unguarded."  It  is  shown  conclusively  that 
where  Martin  was  traveling  when  he  was  injured,  was  not  along  a  legal  high- 
way. It  had  neither  been  laid  out  nor  in  any  way  recognized  by  the  county 
4iutborities  as  such.  It  was  merely  a  permissive  way,  consisting  in  some 
places  of  one  and  in  others  of  several  tracks,  adopted  by  travel,  and  used  for 
several  yeai-s  before  the  construction  of  the  railroad.  For  quite  a  distance  these 
tracks  ran  almost  parallel  with  the  railroad,  which,  near  where  the  accident 
occurred,  actually  cut  into  and  across  them,  so  that  travel  had  been  forced 
to  go  further  westward  upon  the  prairie,  where  there  was  ample  room,  until 
the  public  road  was  reached  a  short  distance  above.  In  the  darkness  of  the 
night  Martin  had  the  misfortune  to  follow  one  of  these  abandoned  tracks, 
^vhich  at  this  point  had  not  been  used  for  several  months,  and  thus  ran  his 
wagon  upon  the  railroad  right  of  way,  and  into  the  excavation.  It  is  con- 
ceded that  the  railroad  company  had  erected  no  guai-d  or  barrier  to  prevent 
persons  from  driving  upon  its  right  of  way,  or  from  falling  into  these  excava- 
tions, and  that  it  had  made  no  crossing  for  teams  where  the  railroad  cut 
through  the  old  tracks. 

Do  these  omissions  render  the  company  guilty  of  negligence  in  its  duty  to 
the  public,  and  liable  to  Martin  for  his  loss  ?  No  case  has  been  cited  by  coun- 
sel which  would  support  us  in  so  holding,  and  we  are  of  opinion  that  they  do 
not.  , 

As  before  suggested,  the  company,  in  doing  what  it  did,  was  in  the  lawful 
use  of  its  own  property.  A  railroad  company  is  entitled  to  the  exclusive  use 
of  its  grounds,  "  except  at  lawful  crossings  of  public  and  private  ways." 
Pierce,  R.  R.  402.  Where  the  accident  happened  there  was  neither  a  public 
nor  private  way.  It  is  true  that  after  the  grading  for  the  railroad,  in  Octo- 
1)er  and  November,  187.9,  by  which  the  coui-se  of  travel  was  necessarily  in- 
terrupted and  changed,  it  had,  to  some  extent,  continued  to  follow  alongside 
of  and  near  or  upon  the  company's  right  of  way,  altliough  a  convenient  pub- 
lic road  had  been  laid  out  and  open  to  travel  in  the  vicinity.  But  for  this 
continuation  of  travel  along  and  upon  its  right  of  way  tlie  railroad  company 
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was  nowise  responsible.  Not  only  hacL  it  done  nothing  to  invite  it  to  go  there^ 
but  it  had  done  all  that  the  law  required  of  it  in  the  matter  of  providing  suit- 
able crossings  at  all  public  roadways  passing  over  its  track. 

Actionable  negligence  is  said  to  involve  the  breach  of  a  legal  duty.  Pierce, 
B,  R.  310.  Here,  as  we  have  shown,  there  was  no  breach  of  legal  duty,  for 
the  company  was  in  the  legitimate  use  fC  its  own  property,  and  was  under  no 
obligation  to  care  for  the  safety  of  those  who  voluntarily  or  negligently  went 
upon  its  right  of  way  at  the  place  where  the  accident  of  the  defendent  in  er- 
ror happened.  1  Thomp.  Neg.  361 ;  Bush  v.  Brainard^  1  CJow.  78;  Rowland  v. 
r///^»6nM0  Mete.  371. 

in  Pittsburgh,  etc.,  R.  Co.  v.  Bingham,  29  Ohio  St.  364,  it  is  said  of  the 
principle  governing  this  case  that  it  recognizes  the  right  of  the  owner  of  real 
property  to  the  exclusive  use  and  enjoyment  of  the  same,  without  liability  to 
others  for  injuries  occasioned  by  its  unsafe  condition,  wben  the  person  receiv- 
ing the  injury  was  not  in  or  near  the  place  of  danger  by  lawful  right,  and 
where  such  owner  assumed  no  responsibility  for  his  safety  by  inviting  him 
tliere  without  giving  him  notice  of  the  existence  or  imminence  of  the  peril  to 
be  avoided. 

In  such  cases  the  maxim  sic  utere  tuo  ut  alienum  nan  loBdas  is  in  no  sense 
infringed.  AVhere  no  right  has  been  invaded,  although  one  may  have  injured 
another,  no  liability  has  been  incurred.  We  thinlc  this  rule,  so  clearly  ex- 
pressed, is  entirely  applicable  to  the  facte  of  this  case,  and  that  under  it  none 
of  the  acts  of  the  railroad  company,  either  of  commission  or  of  omission, 
amount  to  actionable  negligence.  In  making  the  excavation,  which  was  sev- 
eral feet  within  its  right  of  way,  no  right  of  the  public  or  of  Martin  was  in 
the  least  degree  trenched  upon,  for  there  that  of  the  company  was  exclusive. 
*  On  a  careful  examination  of  the  evidence  we  are  of  the  opinion  that  it 
makes  no  case  for  a  recovery  of  damages.  The  judgment  must  be  reversed 
and  a  new  trial  awarded. 


Fbied  v.  Stone  and  anotlier. 
Filed  May  23,  1883. 

Upon  the  facts  set  out  at  lencth  In  the  opinion,  htidy  that  the  petition,  at  weU  at  the  OTldeneo  o» 

the  part  of  the  plaintiflE;  appellant,  contain  no  safflclent  equity  to  entitle  him  to  relief. 

Appeal  from  Burt  county. 

Uriah  Bruner^  for  plaintiff.    John  D.  Rowe,  for  defendant. 

CoBBi  J.  This  is  an  action  brought  to  cancel  a  deed  and  set  aside  a  sale  of 
real  estate  made  upon  foreclosure  of  a  mortgage.  The  mortgage  was  exe- 
cuted by  Samuel  Fried,  the  plaintiff  and  appellant,  togeMier  with  his  wife  and 
brother,  to  Amasa  Stone,  Jr.,  the  ])rincipal  defendant  and  appellee,  to  secure 
the  sum  of  $3,000,  with  interest,  payable  five  years  from  date;  interest  paya- 
ble semi-annually.  The  mortgage  contained  a  clause,  not  unusual  in  sucii 
cases,  providing  that  in  case  the  said  Samuel  Fried  should  fail  to  pay  any  in- 
terest thereon  when  the  same  is  due,  or  should  fail  to  keep  any  of  the  cove- 
nants therein  contained,  on  his  part  to  be  kept  and  performed,  tiien  the  whole 
of  said  sum  and  interest  should  become  due  and  payable.  On  the'^rst  day  of 
April,  1876,  there  being  two  semi-annual  installments  of  interest  on  the  said 
sum  due  and  unpaid,  the  said  Amasa  Stone,  Jr.,  commenced  an  action  against 
the  said  Samuel  Fried,  his  wife,  and  brother,  for  the  foreclosure  of  the  whole 
amount  of  the  said  debt,  interest,  etc. ;  and  the  defendants  in  said  action  mak- 
ing default,  on  the  second  day  of  May,  1876,  judgment  of  foreclosure  was  en- 
tered in  said  cause  for  the  whole  amount  of  the  principal,  interest,  and  costs, 
including  an  attorney's  fee. 

It  appears  from  the  bill  of  exceptions  that  on  the  morning  of  the  day  upon 
which  the  said  judgment  of  foreclosure  was  rendered,  the  said  Samuel  Pried 
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applied  to  one  of  the  attorneys  of  the  said  Amasa  Stone,  Jr.,  and  deshed  to 
pay  the  interest  then  due  and  have  the  foreclosure  suit  dismissed.  This  was 
tle<lined  by  the  attorney,  but  the  said  Samuel  Fried  was  assured  that,  while 
judgment  would  be  taken  in  the  case,  the  same  would  remain  unexecuted  as 
long  as  he  should  keep  the  semi-annual  installments  of  interest  promptly  paid. 
Accordingly,  upon  the  rendition  and  entering  up  of  the  said  judgment,  thert^ 
was  addeil  at  the  foot  thereof  a  clause  to  the  effect  that  if  the  said  defendant, 
Samuel  Fried,  should  at  any  time  bring  into  couit  the  interest  and  prinoipal 
due,  with  costs,  proceedings  therein  should  be  stayed  until  the  further  order 
of  the  court. 

It  appears  that  on  the  third  day  of  May,  1876,  the  next  day  after  the  entry 
of  the  said  judgment  of  foreclosure,  the  said  Samuel  Fried  paid  to  the  attor- 
ney of  the  said  Amasa  Stone,  Jr.,  on  said  judgment,  the  sum  of  $390;  on  the 
second  day  of  October  following,  the  sum  of  $150;  and  on  the  tenth  day  of 
May,  1877,  the  sum  of  $182. 

It  further  appears  that  the  semi-annual  installment  of  interest  which  fell 
due,  by  the  terms  of  the  mortgage,  on  the  firat  day  of  October.  1877,  not  be- 
ing piOid.  the  said  Amasa  Stone,  Jr.,  on  the  twelfth  day  of  December  of  that 
year,  the  said  district  court  being  in  session,  at  the  November  term  thereof 
applied  to  the  said  court  for  **the  further  order"  in  said  cause  at  the  foot  of 
said  judgment,  as  hereinbefore  stated,  which  order  was  made  by  the  court. 
The  order,  although  it  is  called  a  supplemental  decree,  shows  plainly,  by  its 
recitals,  that  it  was  merely  intended  to  take  off  the  stay  of  proceedings,  which 
it  was  agreed  should  be  the  effect  of  the  prompt  payment  of  the  interest 
semi-annually. 

It  further  appears  from  the  record  that  on  the  thirteenth  day  of  September. 
1S78,  an  order  of  sale  was  issued  to  the  sheriff  of  Burt  county,  as  a  master 
rominissioner,  to  appraise,  advertise,  and  sell  the  said  mortgaged  premises.  In 
siiid  order  of  sale  the  judgment  is  recitetl  as  *'a  supplemental  judgment  ob- 
tained in  our  said  court  at  the  adjourned  November  term.  A.  D.  1877,"  etc. 
It  also  appears  tliat  in  the  issuance  of  said  order  of  sale,  nor  in  the  sale  or 
<*onfirniation  thereof,  was  any  notice  taken  of  the  payments  made  on  said  orig- 
inal judgment  hereinbefore  referred  to.  The  property  was  appraised,  adver- 
tised, and  sold  and  bid  in  by  the  said  Amasa  Stone,  Jr.,  who  conveyed  that 
])ortion  of  it  involved  in  this  case  to  the  defendants  Theodore  and  Samuel 
Stauffer,  who  went  into  possession  thereof  before  the  commencement  of  thin 
suit. 

The  original  judgment  entered  in  the  said  cause,  on  the  second  day  of  May, 
1876,  was  not  final  in  the  sense  of  sending  the  parties  out  of  court.  The  court 
retained  the  cause  for  the  purpose  of  making  further  orders,  in  case  the  de- 
fendants therein  failed  to  pay  the  semi-annual  interest  promptly  upon  the 
same  becoming  due.  This  is  no  unusual  thing  for  a  court  of  equity  to  do. 
The  entry  of  the  so-called  second  judgment,  which,  as  above  stated,  was  in  i( - 
ality  no  judgment,  but  only  an  order  to  carry  the  judgment  into  effect,  the 
fondition  upon  which  the  same  had  been  stayed  having  been  broken  by  the 
defendants,  was  not  in  all  respects  regular.  There  should  have  been  proof  by 
atfidavit  of  the  non-payment  of  interest,  yet  that  deficiency  is  supplied  by  ihe 
allegations  in  this  case',  by  which  it  is  admitted  that  the  installment  of  interest 
which  fell  due  on  the  firet  day  of  October,  1877,  was  unpaid  on  the  twelfth  day 
of  December  of  that  year,  when  the  order  was  entered. 

The  facts  stated  by  the  plaintiff  in  his  petition  give  him  no  standing  in  a 
rourt  of  equity.  By  his  non-pavment  of  interest  due  on  his  mortgage  the 
same  by  its  terms  became  due.  Suit  was  coinmenced  to  foreclose  it.  As  judg- 
ment was  about  l)eing  entered  against  him,  although  he  made  no  defense,  he 
did  interpose  sufficiently  to  obtain  a  condition  by  which  such  judgment 
should  be  stayed  from  time  to  time  upon  his  doing  certain  things,  to-wit,  the 
payment  of  the  interest  semi-annually.    He  failed  in  the  performance  of  this 
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condition,  and  the  court  entered  an  order  restoring  the  judgment  to  ex- 
actly what  it  would  have  been  had  no  such  condition  been  interposed,  and  the 
judgment  was  executed  accordingly.  Kow,  after  the  lapse  of  considenible 
time,  the  then  defendant  bilngs  this  suit  to  cancel  the  deed  to  the  purchaser 
made  by  the  sheriff  in  the  execution  of  said  judgment.  There  are  many  in- 
superable objections  to  the  granting  of  this  relief.  The  Stauffers  purchase*! 
this  land  in  good  faith.  The  plaintiff  knew  of  the  issuance  of  the  order  of 
sale,  the  advertisement  and  sale  of  said  land,  and  its  purchase  by  Amas^i 
Stone,  »Jr.  He  had  even  permitted  himself  to  be  dispossessed  of  said' lands  by 
proceedings  in  forcible  detention  without  questioning  the  legality  of  the  pro- 
ceedings under  which  he  had  been  divested  of  his  title.  On  this  ground  alon^ 
equity  would  estop  him  from  now  coming  into  court  to  question  the  Stauf- 
fers title  upon  any  showing  as  to  them  by  his  petition.  As  to  the  defendant 
Stone,  the  only  fraud  with  which  he  is  charged  is  in  obtaining  the  onler  of 
December  12,  1877 ;  and  while  it  is  not  easy  to  see  how  the  court's  own  rec- 
ords could  be  the  subject  of  fraudulent  misrepresentation  to  the  court,  in  any 
case,  we  have  already  seen  that  the  alleged  statement,  which  it  is  claimed 
was  false  and  fraudulent,  was  true  in  point  of  fact  and  of  law. 

It  has  been  repeatedly  held  by  this  court  that  the  issuance  of  an  order  of 
sale  was  not  necessary  to  the  validity  of  a  sale  of  real  estate  upon  a  judg< 
ment  for  the  foreclosure  of  a  mortgage,  and  such  unquestionably  is  the  law. 
There  was  but  one  judgment  of  foreclosure  against  the  plaintiff,  and  the  sale 
of  the  land  was  made  by  virtue  of  it,  notwithstanding  the  date  of  its  rendi- 
tion and  the  amount  were  misstated  in  the  order  of  sale. 

Neither  the  pleadings  nor  testimony  show  the  plaintiff  to  be  entitled  to  any 
relief  in  equity.    The  judgment  of  the  district  court  is  therefore  affirmed. 


Pried  v.  Stone  and  another. 
Filed  May  23,  1883. 

Cobb,  J.  The  facts  in  this  case  are  identical  with  those  of  the  preceding 
case  of  Fried  v.  Stone^  [p^^  698J  defendants  and  appellees,  and  constitute  a 
part  of  the  same  transactions. 

For  the  reasons  stated  in  the  opinion  in  that  case  the  judgment  of  the  di^ 
trict  court  in  this  case  is  affirmed. 
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Spurck  V,  Lincoln  &  N.  W.  R.  Co. 
Filed  May  23,  1883. 

1.  Under  oar  law  public  donations  to  aid  in  tiie  baildlng  of  railroads  can  be  made  only  by  the  peo- 
ple tbemaelves,  by  means  of  an  election  properly  called  and  held. 

2.  The  people  cannot  delegate  to  the  county  commissioners  the  authority  to  determine  which  of  two 
companies  shall  be  the  recipient  of  aid  voted. 

Appeal  from  Butler  county. 

T,  M.  Marquette,  for  appellant.  R,  M,  Libhett  and  D.  G.  Courtnay,  for  ap- 
pellee. 

Lake,  C.  J.  In  one  particular  this  case  is  clearly  within  the  operation  of 
the  rule  of  our  decision  in  Joties  v.  Hurlburt,  13  Xeb.  125,  [S.  C.  13  1^.  W. 
Hep.  5,]  under  which  the  delivery  of  certain  bonds  was  enjoined.  In  this 
case,  as  in  that,  the  propositions  submitted  to  a  vote  of  the  people  and  adopted 
were  in  the  alternative — to  <tid  one  railroad  company  or  the  other. 

In  this  case  the  propositions,  botli  county  and  precinct,  were:  ** Shall  the 
county  commissioners  of  Butler  county  be  authorized  to  issue  and  give  to  the 
Lincoln  &  Northwestern  Railroad  Company,  or  the  Blue  Valley  &  Northwest- 
ern Railroad  Company,"-the  proposed  aid  ?  "■  The  whole  amount  of  said  bonds 
to  be  issued  and  given  to  one  of  the  aforesaid  railroad  companies  upon  the 
following  conditions,  and  none  other:  That  one  of  said  companies  shall  con- 
struct a  railroad  from  a  point  on  the  south  line  of  the  county  of  Butler,  in  the 
valley  of  the  Blue  river,  running  thence  north  via  the  towns  of  Ulysses  and 
iXavidCity;  thence  north-west  to  the  north  line  of  said  Butler  county,"  etc. 

Under  our  law  public  donations  of  the  character  here  proposed  can  be  made 
only  by  the  people  themselves,  by  means  of  an  election  properly  called  and 
Iipld.  But  it  appears  that,  in  this  ciise,  the  people  have  not  said  that  the  Lin- 
coln &  Northwestern  Railroad  Company  should  be  the  recipient  of  their  aid. 
This  wivs  done  by  the  county  commissioners,  who,  according  to  our  holding  in 
Joiies  V.  Hurlburt,  could  not  lawfully  doit,  for  the  reason  that  the  authority  to 
name  the  donee  was  intrusted  by  the  constitution  to  the  people  alone,  and 
could  not  be  delegated  by  them.  Therefore,  in  issuing  these  bonds,  the  com- 
missioners exceeded  their  powers,  and  it  was  a  void  act.  It  necessarily  fol- 
lows from  this  that  the  plaintiff  is  entitled  to  the  relief  against  tiie  certifica- 
tion of  these  bonds  which  he  seeks.  The  defendant  had  notice  of  the  want 
of  authority  on  the  part  of  the  commissioners,  and  is,  therefore,  not  in  a  sit- 
uation to  complain  of  this  result.  Of  the  other  points  made  by  the  plaintiff's 
counsel  we  will  only  say  that  we  see  nothing  in  them  which  should  be  held 
to  invalidate  the  bonds.  The  irregularities  shown  in  the  action  of  the  commis- 
sioners, and  attending  the  making  up  of  the  record,  although  perhaps  justly 
censurable,  are  not  suflacient,  in  our  estimation,  to  invalidate  bonds  duly  au- 
thorized by  a  vote  of  the  people,  and  otherwise  legally  issued. 

Judgment  affirmed. 
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White  v.  Babtlett  and  others. 
Filed  May  22, 1883. 

1.  Where  the  ptrty  In  whose  faTor  a  JudgmeAt  was  rendered  was  made  defendant  In  an  action  to  ro>  e- 
ek>8e  a  mortgage,  and  a  decree  thereafter  rendered  and  the  premises  sold  to  a  bonaJUU  purchaser,  an 
assignee  of  the  Judgment  on  an  assignment  made  before  the  proceedings  in  foreclosare,  bnt  who  gave 
no  notlce,'«lther  actaal  or  constrnctlve,  of  the  assignment,  cannot,  as  against  the  pnrcbaser,  hare  ib« 
lien  of  the  Judgment  declared  paramount  to  his  title. 

2.  In  an  action  to  foreclose  a  mortcage,  all  incumbrancers,  whether  prior  or  sabseqnenC,  whoM 
claims  are  dae,  are  proper  parties;  but  only  subsequent  incumbrancers  are  necessary  parUe«.  If 
the  petition  state  facts  sufficient  to  require  a  proper  party  to  answer,  and  he  fails  to  do  so,  he  will  be 
bound  by  the  decree. 

Appeal  from  Douglas  county. 

George  W.  Doaiie,  for  appellant.  John  Z>.  Howe,  H.  O,  Sturges,  and  Q.  W, 
Ambi'ose,  for  appellees. 

Maxwell,  J.  In  October,  1874,  the  Omaha  National  Bank  recovered  a 
judgment  in  the  district  court  of  Doufflas  county  against  Joel  T.  Griffin  and 
W.  B.  Bartlett  for  the  sum  of  $2,789.40,  Bartlett  being  surety  for  Griffin.  In 
January,  1875,  Bartlett  and  wife  executed  a  mortgage  on  lot  14  in  Bartlett's 
addition,  and  lot  18  in  Griffin  and  Isaacs' addition,  to  Omaha,  to  secure  the  pay- 
ment of  the  sum  of  $1,000.  In  May,  1878,  an  action  was  commenced  in  the 
district  court  of  Douglas  county  to  foreclose  said  mortgage,  the  defendants 
herein  being  defendants  in  that  action, — all  except  Bartlett  and  wife  as  lien- 
holders.  In  that  action  the  Omaha  National  Bank  filed  an  answer  wherein  it 
alleged  that "  on  or  about  the  eighth  day  of  February,  1876,  in  an  action  therein 
pending  in  the  district  court  for  Douglas  county,  *  *  *  the  said  Omali.i 
National  Bank  recovered  a  judgment  against  said  Bartlett  &  Smith  lor  the 
sum  of  32,829.39,  wliich  judgment  remains  in  force  and  unrevei-sed."  No  men- 
tion was  made  of  the  judgment  recovered  in  1874.  A  decree  of  foreclosure 
and  sale  was  rendered,  and  the  property  sold  to  Stebbins,  subject  to  certain 
liens  for  the  sum  of  $480.  The  sale  was  confirmed  and  deed  made  to  the  pur- 
chaser. 

In  October,  1878,  the  plaintiff  caused  an  execution  to  issue  on  the  ju  lf?ment 
in  favor  of  the  Omaha  National  Bank,  recovered  in  1874  against  Bartlett  an«l 
Griffin,  and  caused  the  same  to  be  levied  upon  the  lots  purchased  by  Stebbin'^. 
and  thereupon  instituted  this  action  to  have  the  deed  to  Stebbins  set  aside. 
and  he  be  declared  to  hold  said  lots  subject  to  the  plaintiff's  lien,  and  that  the 
title  of  the  other  lienholders  may  be  declared  to  be  subsequent  to  that  of  the 
plaintiff.  Lot  3  in  Bartlett's  addition  is  withdrawn  by  agreement  from  the 
ease.  It  is  sought  to  establish  the  title  to  lot  14  in  Wallace  R.  Bartlett  free 
from  any  equities  of  his  wife.  This  question  was  before  this  court  on  sul>- 
stantially  the  same  testimony  in  1879,  and  is  reported  in  8  Neb.  319.  We  «*»•«• 
no  reason  to  change  the  decision  made  in  that  case,  and  therefore  will  n.»: 
consider  that  question  further.  The  plaintiff  claims  as  assignee  of  the  bank, 
the  assignment  being  dated  June  2,  1876. 

On  the  trial  of  the  cause  below  the  court  found  in  favor  of  the  defendant? 
and  dismissed  the  action.  The  plaintiff  appeals  to  this  court.  The  plaintiff 
claims  that  the  assignment  was  entered  on  the  execution  docket,  but  there  is 
no  claim  that  it  was  entered  on  the  judgment  record  or  in  the  index  of  judg- 
ments. Stebbins  claims  to  have  purchased  the  lots  in  question  without  any 
notice,  actual  or  constructive,  of  the  plaintiff's  assignment.  The  only  que^- 
tion  necessary  to  be  considered,  therefore,  is,  did  Stebbins  have  any  notice  of 
the  plaintiff's  judgment?  The  index  of  the  judgment  records  showe<i  tliat 
the  judgment  in  question,  at  the  time  Stebbins  purchased  the  property  in  iH)n 
troversy,  stood  in  the  name  of  the  Omaha  National  Bank,  and  as  that  bank 
had  answered,  making  no  claim  under  the  judgment,  Stebbins  had  good  re;** 
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«on  to  believe  that  the  same  had  been  satisfied.  In  Afetz  v.  State  Bank,  7 
Xeb.  165,  it  was  held  that  a  purchaser  need  not  search  for  judgment  liens 
further  than  to  examine  the  proper  index.  The  object  of  an  index  is  to  ren- 
der the  contents  of  a  book  readily  accessible.  The  legislature  prescribed  the 
form  of  the  index,  and  intended  it  should  be  a  part  of  the  record.  If  a  party, 
notwithstanding  the  index,  must  spend  days  or  weeks  in  reading  the  records 
of  the  court  to  test  the  accuracy  of  the  index,  much  valuable  time  would  be 
lost,  nnd  an  index  would  be  of  no  value  whatever.  In  fact,  it  would  be  worse 
than  useless,  because  it  would  frequently  prevent  a  thorough  search,  which 
otherwise  would  have  been  made.  But  such  is  not  the  law.  It  devolved 
on  the  plaintiff,  therefore,  in  some  way  to  bring  to  the  notice  of  the  pur- 
chaser the  assignment  of  the  judgment  to  him. 

The  rule  of  law  is  that  if,  after  an  assignment  and  previous  to  such  notire 
of  it,  the  debtor  pays  the  debt  to  the  assignor,  he  will  be  discharged,  because 
the  law  will  not  permit  him  to  suffer  by  the  negligence  of  the  assignee,  (Jofieji 
V.  Witter,  13  Mass.  804;  3  Pars.  Cont.  230,)  and  the  burden  of  proving  such 
notice  is  on  the  assignee,  (Heerinans  v.  Ellsioorth,  64  N,  Y.  161 ;  Thayer  v.  Dan- 
iels, 113  Mass.  129 ;)  but  it  is  said  that  the  assignee,  being  a  prior  incumbrancer, 
was  not  a  necessary  party  to  the  suit,  and  that,  therefore,  the  decree  is  not 
binding  on  him.  The  general  rule  in  equity  is  that  all  incumbrancers  whose 
claims  are  due  should  be  made  parties.  They  are  at  least  proper  parties, 
whether  the  incumbrance  is  prior  or  subsequent.  Story,  Eq.  PI.  177 ;  2  Barb. 
Oh.  174;  2  Van  Santv.  Eq.  77.  Thus,  the  holder  of  a  prior  mortgage  which  is 
due  is  a  proper  but  not  a  necessary  party.  If  made  a  party  and  the  petition 
states  facts  sufficient  to  require  him  to  answer  to  protect  his  interest,  he  will 
be  bound  by  the  decree.  The  case  does  not  differ  materially  from  that  of 
fh-ant  v.  Ludlow,  8  Ohio  St.  2,  84,  and  in  our  opinion  the  bank  was  properly 
made  a  defendant. 

Stebbins,  having  purchased  without  notice  of  the  assignment  to  the  plain- 
tiff, is  not  chargeable  with  notice  of  his  judgment,  and  in  this  proceeding,  at 
least,  did  not  purchase  subject  U>  the  judgment.  Whether  the  plaintiff  by 
seeking  to  redeem  and  showing  that  his  judgment  was  deducted  as  a  lien 
from  the  appraised  value  of  the  property,  could  sustain  an  action  of  that  kind, 
is  not  before  the  court. 

The  judgment  must  be  affirmed. 


Meolemerb  v.  Bell. 
Filed  May  23, 1888. 

Tn  an  action  of  ejectment  the  Joamal  entry  in  the  following  form,  to. wit :  <<Now,  upon  this  day,  thi.s 
cans*  came  on  for  hearing,  the  right  of  Jury  being  waived,  and  trial  had  by  the  coart.  A:ter  listen. 
Ins  to  the  OTidence  of  sandry  witnessea,  and  hearing  the  argument  of  counsel,  and  the  court  being 
faUy  adviied  in  the  premlaes,  it  is  considered  by  the  court  that  said  James  Bell  should  hare  judgment 
entered  and  stand  as  against  the  said  defendant,  and  that  the  plaintiff  recover  of  and  from  the  defeiul. 

ant  his  coats  herein  taxed  at  f \*^—htlA^  not  n  final  jadgment,  and  the  cause  remanded  tor  judg. 

ment. 

Error  from  Harlan  county. 

Hiatt  ffe  Surd,  for  plaintiff.    John  Dawssn,  for  defendant. 

By  the  CJoubt.  This  action  was  commenced  in  the  district  court  by 
James  E.  Bell  against  John  E.  Meglemere  for  the  possession  of  a  strip  of 
land  which  was  in  dispute  between  them  in  consequence  of  a  disagreement 
as  to  the  exact  location  of  a  government  corner-stone,  and  consequently  of 
the  division  line  between  their  respective  tracts  of  land,  which  are  cotermi- 
nous. The  action  was  such  as  were  formerly  known  as  actions  of  ejectment. 
A  jury  was  waived,  and  the  cause  tried  to  the  court.    For  a  finding  and  judg- 
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ment  in  the  case  we  find  in  the  record  the  following  journal  entry:  ^^Jame^ 
Bell  V.  John  E,  Meglemere.  Now  upon  this  day  this  cause  came  on  for 
hearing,  the  right  of  jury  being  waived,  and  trial  h#d  by  the  court  After 
listening  to  the  evidence  of  sundry  witnesses,  and  hearing  the  argument  of 
counsel,  and  the  court  being  fully  advised  in  the  premises,  it  is  considered  by 
the  court  that  said  James  Bell  should  have  judgment  entered  and  stand 
against  the  said  defendant,  and  that  the  plaintiff  recover  of  and  from  the  de- 
fendant his  costs  herein,  taxed  at  8 ." 

"In  ejectment,"  says  Bouvier  in  his  Law  Dictionaiy,  (volume  1,  p.  764.) 
'judgment  for  plaintiff  is  final  in  the  first  instance  that  he  recover  the  term, 
together  with  the  damages  assessed  by  the  jury,  and  the  costs  of  suit,  with 
award  of  the  writ  of  habere  facias  possessionem,  directing  the  sheriff  to  put 
him  in  possession."  The  form  for  such  judgment  is  given  in  the  appendix  to 
3  Blackstone,  p.  *12  of  appendix. 

There  being  no  proper  final  judgment  in  the  cause  from  which  appeal  or 
error  will  lie,  the  cause  is  remanded  to  the  district  court  for  the  purpose  of 
the  rendition  of  judgment  therein  and  further  proceedings  according  to  law. 


Bridoes  and  another  t>.  Lanhail 
Filed  May  23,  1883. 

L.  contracted  with  B.  Jt  J.  to  constract  a  .^tone  flame,  to  be  completed  by  a  day  certain,  on  tb» 
site  of  a  mill  which  had  been  destroyed  by  Are.  It  was  the  intention  of  B.  k.  J.,  when  the  eoatract 
was  made,  upon  the  completion  of  the  flume,  to  erect  thereon  a  corn-feed  mill  for  temporary  am. 
which  intention  was  known  to  L.  The  flume  was  not  completed  until  several  months  after  the  time 
provided  in  the  contract.  No  corn-feed  mill  was  ever  built.  In  an  action  by  L.  for  the  contract  pricft 
of  the  flume,  B.  &  J. recouped  their  damages  for  the  loss  of  the  use  of  the  corn.feed  mil],  which  they 
were  prevented  from  building  by  reason  of  plaintiffs  failure  to  complete  the  flume  as  contracted. 
Heldy  that  such  damages  were  too  remote  and  uncertain,  and  an  instruction  to  that  efltect  by  the  court 
tothe  jury  upheld. 

Error  from  Saline  county. 

Dawes  d-  Foss,  for  plaintiffs.    Hastings  <&  McGintie,  for  defendant. 

Cobb,  J.  This  action  was  commenced  in  the  court  below,  by  the  defendant 
in  error  against  the  plaintiffs  in  error,  for  the  agreed  price  of  a  stone  flume 
furnished  and  built  by  him  for  them  under  a  contract.  The  defendants  an- 
swered, and  set  up  as  a  defense  and  counter-claim  that  it  was  a  part  of  the 
said  contract  for  the  building  of  the  said  fiume  that  the  same  should  be 
erected  and  built  in  a  good  and  workmanlike  manner,  and  to  the  satisfaction 
of  the  said  plaintiffs  in  error,  and  fully  completed  on  or  before  the  first  day  of 
December,  1880;  that  said  plaintiff,  defendant  in  error,  did  not  perform  the 
work  and  labor  on  said  fiume  in  a  good  and  workmanlike  manner,  nor  did  he 
complete  the  flume  on  or  before  the  first  day  of  December,  1880,  by  reason  of 
whicli  non-completion  of  said  flume  the  defendants,  plaintiffs  in  error,  were 
damaged  in  the  sum  of  64,160;  (2)  that  by  reason  of  the  said  plaintiff's  non-com- 
pletion of  said  flume  on  or  before  the  first  day  of  December,  1880,  as  agreed,  the 
said  defendants  were,  on  the  fifteenth  day  of  December.  1880,  compelled  to  do 
a  good  deal  of  work  and  labor  in  and  about  digging  frozen  earth  to  protect 
the  unfinished  wall  of  said  flume,  to  their  damage  in  the  sum  of  S75;  (3) 
that  by  reason  of  the  non-completion  of  said  flume  at  said  specified  time  de- 
fendants were,  on  the  eighth  day  of  May,  1881,  compelled  to  use  and  throw 
10,000  brick  into  the  water  above  the  flume  to  protect  the  flume,  and  prevent 
the  water  from  washing  it  away,  to  their  damage  in  the  sum  of  880 ;  (4)  that 
during  the  erection  of  the  said  flume  stones  were  tlirown  down  the  embank- 
ment by  the  said  defendant  against  the  green  and  unfinished  wall  90  being 
built,  whereby  said  wall  became  crooked  and  out  of  shape,  and  in  such  a  ecu- 
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tlition  that  it  would  not  hold  water,  to  the  damage  of  defendants  in  the  sum 
of  $500;  (5)  that  said  flume  was  not  built  in  a  good  and  workmanlike  man- 
ner, but,  on  the  contrary,  the  same  was  very  poor  work,  to  the  damage  of  de- 
fendants, $400;  (6)  that  by  reason  of  the  said  flume  not  being  completed  at 
the  time  agreed,  the  said  defendants  were  damaged  in  the  sum  of  $500  by 
water  running  through  the  wall  and  wasting  away  the  embankment:  (7)  that 
defendants  have  laid  out  and  expended  large  sums  of  money,  to-wit,  .1540,  for 
labor  and  cement  in  and  about  protecting  the  unfinished  wall  of  said  flume, 
which  became  necessary  on  account  of  theincompletion  of  said  flume  on  or  be- 
fore the  first  day  of  December,  1880;  (8)  that  by  reason  of  the  incompletion 
of  the  said  flume  on  or  before  the  first  day  of  December,  1880,  the  head-gates 
of  said  defendants,  near  where  said  flume  was  being  built,  were  washed  out 
in  the  spring  of  1881,  whereby  defendants  were  compelled  to  expend  large 
sums  of  money  and  labor  in  replacing  said  head-gates,  to  their  damage  of  Ji^ri(X>, 

with  a  prayer  for  judgment  for  $5,315;  to  which  the  plaintiff  replied  by  a 
general  denial.  There  was  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ants bring  the  cause  to  this  court  on  error. 

There  are  a  great  number  of  errors  complained  of  in  the  petition  in  error. 
There  is.  however,  but  one  important  question  involved,  and  to  which  our 
attention  will  be  chiefly,  if  not  exclusively,  considered  in  this  opinion.  Upon 
the  trial  the  court  upon  its  own  motion,  among  others,  gave  to  the  jury  the 
following  instruction:  (5)  **In  the  opinion  of  the  court  the  claim  for  dam- 
ages for  the  want  of  the  use  of  the  mill,  and  the  building  of  which  is  claimed  to 
have  been  delayed,  is  too  remote,  and  you  will  allow  nothing  for  this  ckiim." 

The  same  point  also  arises  upon  the  refusal  of  the  court  to  give  in  charge 
to  the  jury  the  third,  fifth,  sixth,  seventh,  eighth,  and  ninth  prayers  of  the 
tlefendants,  by  wiiich  a  contrary  opinion  was  sought. 

In  their  brief,  and  by  argument  at  the  bar,  plaintiffs  in  error  i-laiui  tiiat 
their  case  comes  within  the  rule  laid  down  in  Hadley  v.  Jiaaiefidale,  9  P-xch. 
:J41 :  Booth  v.  Himyten  Duyeil  Rolling  Mill  Co.  60  N.  Y.  487;  (Griffin  v.  Col- 
ref\  16  X.  Y.  489;  and  many  other  <  ases.  all  following  the  case  firat  named. 

AVe  had  occasion  to  examine  and  cite  the  leading  case  of  Hadley  v.  Jin^vtm- 
'hilt  while  writing  the  opinion  in  the  case  of  The  ^Sycamore  Marsh  Hai'mster 
f'o.  V.  mnrm.  13  Neb.  210;  [13  N.  W.  Rep.  202.]  The  plaintiffs  were  the 
i>wners  of  a  steam  grist-mill,  and  contracted  with  the  defendant,  a  carrier  of 
goods  by  railway,  to  carry  for  hire  two  pieces  of  iron,  constituting  a  broken 
shaft  of  a  mill,  and  deliver  the  same  to  an  artificer  who  lived  at  a  consider- 
able distance,  in  order  to  serve  as  a  model  for  a  new  shaft  to  be  made  for 
them  by  him.  The  defendant  having  violated  his  agreement  by  not  deliver- 
ing these  pieces  of  iron  within  a  reasonable  time,  a  delay  necessarily  arose  in 
supplying  the  new  shaft.  A  shaft  being  indispensable  to  the  working  of  the 
mill,  and  the  plaintiff  not  having  any  other,  the  mill  remained  idle  until  the 
ilelivery  of  the  new  one;  but,  although  there  was  evidence  that  the  defendant 
knew  the  mill  was  standing  still,  he  was  not  aware  that  this  wjis  for  want  of 
the  shaft  for  which  the  iron  was  delivered  to  him  to  serve  as  a  model.  In 
this  case  the  decision  turned  upon  the  want  of  knowledge  on  the  part  of  the 
defendant,  or  of  notice  to  him,  that  the  mill  was  lying  idle  solely  for  the  want 
of  the  shaft,  the  net^essary  model  for  which  he  was  failing  to  deliver  to  the 
mechanic  who  was  depended  upon  to  furnish  it;  and  the  want  of  evidence 
Irom  which  the  court  and  jury  could  find  that  it  was  within  the  contempla- 
tion of  the  parties,  the  defendant  as  well  as  the  plaintiffs,  at  the  time  of  the 
making  of  the  contract,  that  the  mill  would  necessarily  be  idle,  to  the  plain- 
tiff's damage,  until  a  shaft  should  be  manufactured. and  furnished  from  the 
UKjdel,  the  carrying  and  deliveiy  of  which  was  the  subject  of  the  contract. 

The  distinction  between  the  above  case  and  the  case  at  bar  consists  chiefly 
in  this:  There  the  mill  had  been  completed,  had  been  in  operation,  and  was 
v.l-^ — 45  (nos.  xi-xiii) 
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probably  a  well-known  manufacturing  establishment  of  the  neighljorbood. 
Capital  was  actually  invested  in  it.  Probably  a  number  of  j>oi*sons  were  em- 
ployed in  and  about  the  mill.  It  had  established  customers,  as  well  those  who 
furnished  the  raw  material  as  those  who  used  and  purchfOsed  the  manufar- 
tured  product.  Thus  it  is  obvious  that  a  continued  suspension  of  its  opera- 
tions would  be  substantial  and  far-reaching  in  its  effect.  But  here,  wliile 
there  was  evidence  tending  to  prove  that  it  was  the  intention  of  tlie  defend- 
ants below  to  erect  a  corn  mill,  for  temporary  use,  to  be  propelled  by  water 
supplied  by  the  flume  which  the  plaintiff  contracted  to  erect,  and  that  sucii 
intention  was  known  to  him,  yet  it  is  an  undisputed  fact  that  this  mill  had 
not  been  built;  tliat  it  only  existed  in  the  intention  and  potential  ability  of 
the  defendants  to  build  it. 

The  ciwe  of  Uiiffin  v.  CoIvct,  16  N.  Y.  489,  was  where  the  plaintiff  agreed 
to  build  a  steam-engine,  with  boilers,  etc.,  for  defendants,  and  deliver  it  to 
them  by  a  day  certain.  He  failed  to  do  so,  and  a  delay  of  one  week  occurred, 
during  which  time  the  defendants  lost  the  use  of  certain  machinery  for  the 
sawing  and  planing  of  lumber  which  the  the  steam-engine  was  intended  to 
drive,  and  which  the  plaintiff  knew  it  was  intended  to  drive.  The  plaintiff 
having  brought  his  action  for  the  price  of  the  engine,  the  defendants  recouped 
their  damage  from  the  failure  to  deliver  it  at  the  time  fixed  by  the  contract 
The  referee  allowed  the  defendants  850  as  a  proper  compensation  upon  their 
investment,  or  the  value  of  the  property  which  was  partially  unoccupied  by 
reason  of  the  plain  tiff  *s  default.  The  defendants  excepted  to  the  report  on 
this  ground,  but  their  exception  was  overruled.  On  their  appeal  the  judg- 
ment was  aftirmed  by  the  general  term,  and  by  them  appealed  to  the  court  of 
appeals.  Here  the  judgment  was  also  affirmed;  and  in  the  opinion  the  coart 
say :  "  Tiie  broad,  general  rule  in  such  cases  is  that  the  party  is  entitled  to 
recover  all  of  his  damages,  including  gains  prevented  as  well  as  losses  sus- 
tained, and  this  rule  is  subject  to  but  two  conditions:  The  damage  must  be 
such  as  may  fairly  be  supposed  to  have  entered  into  the  contemplation  of  the 
parties  when  they  made  the  contract, — that  is,  must  be  such  as  might  naturally 
be  expected  to  follow  the  violation;  and  they  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed.  *  *  *  Thf» 
rent  of  a  mill  or  other  similar  property,  the  price  which  would  be  paid  for  the 
charter  of  a  steam-boat  or  the  use  of  machinery,  etc.,  are  not  only  susceptible 
of  more  exact  and  definite  proof,  but  in  a  majority  of  cases  would,  I  think,  be 
found  to  be  a  more  accurate  measure  of  the  damages  actually  sustained  in  the 
class  of  cases  referred  to,  considering  the  contingencies  and  hazards  attend- 
ing the  prosecution  of  most  kinds  of  business,  than  any  estimate  of  antici- 
pated profits,  just  as  the  ordinary  rate  of  interest  is  upon  the  whole  a  more 
accurate  measure  of  the  damages  sustained  in  consequence  of  the  non-pay- 
ment of  a  debt  than  any  speculative  profit  which  the  creditor  might  ex- 
pect to  realize  from  the  use  of  the  money.  ♦  *  *  The  proper  rule  for 
estimating  this  portion  of  the  damages  in  the  present  case  was,  to  ascertain 
what  would  have  been  a  fair  price  to  pay  for  the  use  of  the  engine  and  ma- 
chinery, in  view  of  all  the  hazards  and  chances  of  the  business;  and  this  i^ 
the  rule  which  I  understand  the  referee  to  have  adopted." 

I  have  been  able  to  find  no  case,  and  certainly  we  have  been  cited  to  nonft. 
where  it  has  been  held  that  the  price  of  the  use  of  machinery  not  in  existence 
in  a  business  yet  to  be  established,  can  be  estimated  in  any  case.  Such  an  es- 
timate must  necessarily  lack  the  element  of  certainty,  which  we  have  seen  is 
inflexibly  required,  both  in  the  nature  of  the  damages  and  in  respect  to  the 
cause  from  which  they  proceed.  When  we  consider  the  changeable  character 
of  the  human  mind,  as  well  as  of  all  things  in  this  life,  who  could  say  that  a 
corn-feed  mill  would  certainly  have  been  erected  on  the  site  in  question  had 
the  flume  been  completed  by  December  1,  1880,  or  wlio  could  testify  as  to  the 
capacity  of  such  mill^  or  the  value  of  its  use  per  day  or  month.    For  augbt 
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that  appears,  or  could  properly  appear,  in  this  case,  the  funds  for  the  building 
of  said  contemplated  mill  remained  invested  in  more  certain,  if  not  more  prof- 
ita)>le,  security  than  was  offered  by  the  enterprise  contemplated.  It  is  obvi- 
ous, therefore,  that  the  rule  of  damages  laid  down  in  Griffin  v.  Colver  can- 
not be  invoked  in  favor  of  the  defendants  in  the  case  at  bar.  And  the  same 
may  be  said  of  that  of  Hadhy  v.  Bax^ndale.  Nor  do  I  think  that  there  is  any 
case  which  furnishes  an  authority. for  giving  damages  as  compensation  for 
the  loss  of  the  use  of  the  prospective  mill,  which  the  plaintiffs  contemplated 
but  never  built. 

Plaintiffs  in  error  make  as  points  in  their  petition  in  error  the  givin<^  of  the 
.instructions  prayed  for  by  the  plamtiff  below,  and  the  refusal  to  give  the  in- 
structions prayed  for  by  the  defendants  below;  but  as  they  do  not  designate 
the  particular  paragraphs  of  the  instructions  objected  to  in  their  petition  in 
-error,  nor  point  out  the  ground  of  objection  in  the  brief,  the  same  will  not  be 
examined.  They  also  make  the  point  that  the  court  erred  iu  admitting  the 
testimony  of  Thomas  Lanham,  a  witness  for  the  plaintiff,  as  to  the  time  of 
making  excavation  and  conversation  with  Mr.  Bridges  at  the  brick-yard. 

This  witness  having  testified  that  he  was  working  on  the  flume  for  Bridges 
&  Johnson  in  the  fall  of  1880;  that  they  commenced  some  time  in  September ; 
that  he  took  six  or  seven  men  there  to  work,  to  excavate, — is  asked  by  plain- 
XilT's  attorney : 

'*Q.  How  long  did  you  continue  that  excavation?"  This  question  is  ob- 
jected to  by  defendants  as  immaterial  and  irrelevant.  Witness  answered,  "  I 
don't  just  remember  on  the  first  occasion."  Again  he  was  asked:  **©.  At  the 
time  did  you  hear  any  conversation  between  Bridges  &  Johnson  and  your 
brother  [plaintiff,]  about  coming  back  to  work  V  A,  After  that  ?  Q,  After  that. 
A,  Some  time  in  October,  Bridges  came  to  the  brick-yard;  Johnson  was  not 
there."  Objected  to  as  immaterial.  Overruled.  Witness  continued:  **He 
says,  *  Where  is  Tom  ?  *  I  says,  *  Gone  away.*  He  says,  *  How  is  it  you  are  not 
working  at  the  flume?*  1  says,  'He  says  you  misrepresented  the  work  and 
he  has  stopped.*  He  says,  *1  am  sorry  such  a  thing  happened.*  I  says,  *That 
is  what  he  told  me.*  He  says,  *  Where  is  he?  *  I  says,  *  Out  west.'  He  says, 
•Can  you  telegraph  him  ?  *  I  says,  *  I  don*t  know  where  to  telegraph  to  him.'  He 
says,  *I  am  anxious  to  have  the  thing  go  along;  I  am  anxious  to  get  the  work 
done.'  T  told  him  I  would  not  go  down  and  commence  again  unless  I  saw 
brotlier.  He  said  he  wtis  sorry  1  did  not  know  where  to  telegraph  to,  because 
he  was  anxious  to  get  along  with  the  work.  That  is  all  there  was  at  that 
time." 

Willie  I  fail  to  see  either  relevancy  or  materiality  to  the  issues  in  the  case 
in  this  testimony,  yet  it  is  quite  clear  that  it  could  not  and  did  not  prejudice 
tiie  defendants,  nor  could  it  even  tend  to  mislead  a  jury  of  ordinary  intelli- 
gence. 

Plaintiffs  also  make  the  point  in  their  petition  in  error  "  Uiat  the  court  erred 
in  admitting  the  testimony  of  John  Lanham,  plaintiff,  offered  in  rebuttal.** 

Upon  examination  of  the  record  I  find  that  the  testimony  of  the  plaintiff 
was  offered  in  rebuttal;  it  was  received  without  objection  on  the  part  of  de- 
fendants. True,  some  questions  put  to  him  were  objected  to  for  cause,  some 
of  which  objections  were  sustained  and  some  overruled.  But  the  assignment 
of  error  is  too  general  to  enable  the  court  to  apply  it  to  any  part  of  the  testi- 
xnony. 

The  judgment  of  the  district  court  is  aflirmed. 
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GUDTXKR    V.  Kl LPATRICK. 

Filed  May  23,  1883. 

Salt  brought  on  an  andertaking  entered  into  for  the  pnrpora  of  appealing  from  the  jodgment  oT  x 
jastice  of  the  peace.  Held,  that  the  ilefendaata  were  estopped  to  deny  that  an  appeal  had  been  taken  in 
the  case,  in  contradiction  of  their  ntidertnklng,  exec  a  led  in  conformity  to  the  statote,  for  the  porpoe 
of  perfecting  an  appeal,  althoagb  uo  appeal  lay  from  the  judgment  of  the  Jaatice. 

Error  from  (iage  county. 

Btish  <fe  Rickfirds^  for  jilaintiflfs.     A,  Hardy^  for  defendants. 

Cobb,  J.  This  at:tion  was  brought  in  tlie  county  court  of  Gage  county  and 
from  thence  by  appeal  to  tlie  district  court  for  said  county  on  an  appeal  bond, 
of  which  the  following  is  a  copy: 

•*  Know  all  men  by  those  presents,  that  we,  S.  O.  Kilpatrick  and  Byron 
Bradt,  of  the  county  of  (lage,  Xebraska,  are  hold  and  firmly  bound  unto  David 
(Uidtner  in  the  penal  sum  of  .1^:^),  lawful  money  of  the  United  Stales,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heire, 
executors,  and  administrators  jointly  and  severally  and  firmly  by  these  pres- 
outs.  Witness  our  hands  and  seals  this  thirtieth  day  of  June,  1881.  The 
(consideration  of  the  above  obligation  is  such  that  wheretis,  the  said  David 
ifudtner  did,  on  the  twentieth  day  of  June,  1881,  before  J.  E.  Cobbey,  county 
judge  in  and  for  (iage  county,  recover  a  judgment  ag<*iinst  the  above  bounden 
S.  I).  Kilpatrick  for  the  sum  of  #134.53,  and  Jf^25.45,  costs  of  suit,  from  which 
said  judgment  the  said  S.  D.  Kilpatrick  has  taken  an  appeal  to  the  district 
t:ourt  of  the  county  of  Gage  aforesaid,  and  the  state  of  Nebraska :  Now,  if  the 
said  S.  D.  Kilpatrick  shall  prosecute  his  appeal  with  effect  and  without  un- 
necessaiy  delay,  and  shall  pay  whatever  judgment  may  be  rendered  by  the 
court  upon  dismissal  or  trial  of  said  appeal,  then  the  above  obligjition  to  bo 
Noid,  otherwise  to  remain  in  force  and  effect."     (Signed  and  approved.) 

The  plaintiff,  after  setting  out  the  recovery  of  the  judgment  recited  in  tht* 
said  bond,  the  taking  of  an  appeal  from  said  judgment  by  the  said  ^>.  D.  Kil- 
imtrick,  and  the  execution  and  delivery  of  said  bond  l)y  him  with  the  saiil 

Hyron  Hradt  as  surety  thereon,  alleged  that  on  the day  of  ()ctol>er.  1881. 

tho  said  appeal  was  dismissed  by  the  district  court  on  motion  of  tlie  siiid  plain- 
tiff,  and  that  upon  the  dismissal  of  said  appeal  the  aforesaid  judgment  became 
and  was  in  full  force  and  effect  in  the  said  county  court.  Plaintiff  further 
alleges  in  and  by  his  said  petition  that  he,  the  said  plaintiff,  having  caused  a 
transcript  of  said  judgment  to  be  filed  in  the  ofiice  of  the  clerk  of  said  district 
ooiut,  and  execution  to  bo  issued  upon  said  judgment  against  the  goods  and 
chattels,  lands  and  tenements,  of  the  said  defendant  S.  D.  Kilpatrick,  which 
execution  had  been  returned  wholly  unsatisfied,  and  that  said  S.  D.  Kilpatrick 
has  no  goods,  lands,  or  tenements  from  which  said  judgment  or  any  part 
thereof  can  be  made,  etc. 

The  said  defendants  made  answer  to  said  petition,  and  alleged  that  the  said 
judgment  described  therein,  rendered  in  the  county  court,  was  a  judgment 
taken  and  rendered  by  default  of  defendant  S.  D.  Kilpiitrick,  and  in  his  ah- 
>ence,  and  was  a  judgment  against  him  solely;  that  no  appeal  was  ever  taken 
t  roin  said  judgment  nor  could  be,  for  that  the  same  is  prohibited  by  law,  and 
that  all  proceedings  had  for  that  purpose,  including  the  giving  of  the  bond 
now  in  suit,  were  null  and  void,  etc.  Also  that  the  attempted  appeal  was  by 
the  district  court  dismissed  upon  motion  of  the  plaintiff,  for  the  reason  that 
the  judgment  was  taken  and  rendered  upon  default  of,  and  in  the  absence  of. 
the  appellant,  etc.,  and  that  a  dismissal  upon  said  motion  was  the  only  judg- 
ment thereon  rendered  by  said  district  court,  etc. 

A  trial  was  had  in  the  district  court,  without  the  interventionof  a  jury,  ujion 
the  record  and  agreed  statement  of  facts,  and  there  being  a  judgment  for  the 
defendant,  the  plaintiff  brings  the  cause  to  this  court  on  eiTor.    The  agreed 
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statement  of  facts  signed  by  the  district  judge  constitutes  the  bill  of  excep- 
tions.    From  this  stntement  of  facts  1  extract  the  following  paragraph: 

"June  10.  No  answer  being  on  file,  comes  plaintiff  and  claims  default  of 
defendant,  and  the  same  is  allowed,  and  bj'  consent  of  parties  this  action  is 
set  for  June  20,  at  9  o'clock  a.  m.,  for  trial. 

The  said  statement  does  not  show  whether  the  summons  in  the  said  action 
was  personally  served  on  the  defendant,  nor  whether  he  ever  applied  to  the 
<ourt  to  set  aside  the  judgment  under  tlie  provision  of  section  1001  of  the 
Civil  Code.  I  think,  under  a  fair  construction  of  the  syllabus,  as  well  as  the 
body  of  the  opinion,  in  the  case  of  Clendenning  x.^McLaughliru,  7  Neb.  474. 
a  defendant  against  whom  a  judgment  is  rendered  "by  the  default  and  in  the 
absence,"  has  the  right  to  appeal  after  he  has  applied  to  have  the  judgment 
Het  aside,  under  the  provisions  of  section  1001  of  the  Code,  and  been  denied ; 
and  that  the  principal  defendant,  to  make  his  defense  available,  eve!i  upon  his 
own  theory,  must  have  negatived  such  facts  by  allegations  and  proof. 

XL  appeal's  by  the  statement  of  facts  above  quotetl  that  the  said  action  wjis 
set  down  for  trial  for  the  twentieth  June,  at  9  o'clock,  by  consent  of  par- 
ties. This  statement,  made  in  a  stipulation  of  facts,  on  which  a  cause  is  to 
be  heard  and  decided  by  a  court  in  the  absence  of  sworn  testimony,  must  be 
understood  as  meaning  that  the  defendant  as  well  as  the  plaintiff  was  pres- 
ent in  court  either  in  person  or  by  attorney,  and  gave  his  consent  as  therein 
stated.  In  the  case  of  iitrine  v.  Kaufman,  12  Neb.  423,  [S.  C.  11  N.  W.  Rep. 
867,]  this  court  say,  in  effect,  that  in  a  cjise  where  a  defendant  appears  in 
response  to  a  summons  he  cannot,  by  voluntarily  absenting  himself  from  the 
court-room  where  judgment  is  about  to  be  rendered  against  him,  bring  him- 
self within  the  provisions  of  the  section  in  question.  And  I  think  that  it 
makes  no  difference  in  such  cjuse  whether  he  actually  makes  an  answer  or 
defense  in  the  case  or  not.  If  he  was  present  he  could  have  availed  himself, 
of  whatever  answer  or  defense  he  could  make. 

The  case  of  MoConnel  v.  Swailes,  2  Scam.  571,  came  before  the  supreme 
court  of  Illinois  in  1840.  It  was  an  action  upon  an  appeal  bond  taken  in  a 
rase  before  a  justice  of  the  peace  to  the  circuit  court,  wliere  the  appeal  was 
dismissed,  and  action  brought  on  the  bond  against  thei  defendant  and  his 
bondsmen.  The  court,  in  the  opinion,  say:  "This  court  does  not  entertain 
a  doubt  but  that  the  dismissal  of  an  appeal  or  certiorari  is  equivalent  to  a 
regular  technical  aftirmance  of  the  judgment,  so  as  to  entitle  the  party  to 
claim  a  forfeiture  of  the  bond  and  have  liis  action  therefor.  The  bond  given 
in  such  case  is  conditioned  *to  pay  the  debt  and  costs  in  case  the  judgment 
shall  be  affirmed  on  the  trial  of  the  appeal.'  What  is  the  object  of  the  require- 
ment, and  what  its  meaning  and  intention?  Manifestly  to  secure  the  oppo- 
site party  in  his  debt  and  costs  in  case  the  judgment  shall  not  be  reversed ;  in 
case  he  shall  be  in  the  circuit  court  the  successful  party.  By  a  dismissal  of  the 
appeal,  either  by  the  court  or  by  the  act  of  the  appellant  hi'mself,  the  appel.ee 
is  the  successful  party;  he  has  not  lost  what  he  gained  before  the  magistrate. 
He  is  placed  in  the  same  situcition  he  occupied  before  the  appeal  was  taken ; 
and  we  see  no  propriety  in  attributing  to  such  a  judgment  of  dismissal  less 
eificacy  than  a  more  formal  and  technical  one  of  aftirmance.  *  *  *  "  The 
above  case  was  followed  and  approved  in  the  same  court  bv  that  of  Suther- 
land V.  Phelps,  22  111.  91. 

The  statute  of  the  state  of  Wisconsin  provided  that  a  party  desiring  to  ap- 
peal from  a  judgment  of  a  justice  of  the  peace  should  make  an  oatii  that  the 
appeal  was  taken  in  good  faith,  and  not  for  the  purpose  of  delay;  and  also 
give  a  bond,  etc.  In  the  case  of  Clark  v.  Miles,  2  Pin.  432,  Clark  had  recov- 
ered a  judgment  against  Miles  before  a  justice  of  the  peace.  Miles,  desiring 
to  appeal,  presented  a  bond  with  security,  but  took  no  oath.  The  justice,  how- 
ever, allowed  the  appeal.  The  circuit  court,  upon  motion  of  the  appellee,  dis- 
missed the  api)eal  for  the  want  of  the  statutory  oath.     Clark  then  brought  an 
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action  on  the  appeal  bond  against  Miles  and  his  surety.  The  circuit  court 
gave  judgment  for  the  defendant,  on  the  ground  that  the  dismissal  of  the  ap. 
peal  carried  with  it  and  invalidated  the  appeal  bond.  "The  plaintiff  took  a 
writ  of  error  to  the  supreme  court,  where  the  judgment  of  the  circuit  court 
was  reversed.    In  the  opinion  the  majority  of  the  court  say: 

"  The  appeal  was  properly  dismissed  in  the  first  instance,  as  the  affida\it 
was  absolutely  required  by  the  statute;  but  the  question  now  presented  is 
whether  the  dismissal  rendered  the  recognizance  void.  We  think  not,  One^ 
of  the  conditions  of  the  recognizance  (of  which  a  form  is  given  in  the  statute) 
is  that  tlie  appellant  shall  pay  the  amount  of  the  judgment  rendered  agsiiiist 
him  before  the  justice,  including  costs  of  appeal,  witli  interest,  in  caseliis  ap- 
peal shall  be  dismissed  or  discontinued.  It  was  not,  therefore,  the  fault  of 
the  appellee  that  no  affidavit  was  liletl.  Nor  can  he  be  made  to  suffer  for 
oither  the  neglect  of  the  appellant  or  of  the  justice.  It  was  not  for  him  to 
inquire  into  tlie  reason  for  tlie  dismissal  of  the  appeal;  he  was  satisfied  that 
it  was  dismissed.  Ho  had  been  subjected  to  delay  and  expense  because  of  the 
voluntary  action  of  his  antagonist,  and  it  would  be  harsh  indeed  to  di-ive  him 
back  to  liis  execution  upon  the  justice's  judgment,  and  thus  deprive  him  of 
all  indemnity  for  tlie  delay  and  cost  of  the  appeal.  We  regai*d  his  right  t<v 
sue  upon  the  recognizance  as  perfect  from  the  time  of  the  judgment  of  the 
circuit  court.  It  was  a  voluntary  security  for  the  payment  of  the  judgment, 
and  once  given  could  not  be  withdrawn  by  the  party  nor  invalidated  by  the- 
judgment  of  the  circuit  court." 

There  were  two  dissenting  opinions,  the  court  being  then  composed  of  five 
circuit  judges,  holding  the  supreme  court  on  the  nisi  prius  system.  But  after 
the  organization  of  the  separate  supreme  court  the  question  came  before  it  in* 
a  ciise  precisely  like  the  one  at  bar.  Love  v.  Rockwell^  1  Wis.  382.  The  stat- 
ute of  Wisconsin  allowed  an  appeal  from  justices  of  the  peace  only  in  cases 
where  judgment  had  been  rendered  upon  the  trial  of  an  issue  of  fiict  or  issue 
of  law,  and  for  an  amount  exceeding  $15.  Baker  &  Love  obUiincd  a  judg- 
ment in  a  proceeding  in  garnishment  before  a  justice  of  the  petice  against  one 
Abbott.  Abbott  appealed  to  the  county  court,  giving  the  statutory  recog- 
nizance, with  llockwell  as  his  surety  therein.  This  appeal  was  dismissed  by 
the  county  court  on  motion  of  the  appellants,  on  the  ground  that  the  cause 
was  non-appealable,  for  tlie  reason  that  there  was  no  issue  joined  before  the 
justice  of  the  peace.  Baker  &  Love  brought  suit  in  a  justice's  court  on  the 
recognizance  against  Abbott,  and  Rockwell,  his  surety.  Abl)ott  having  maie 
default,  Rockwell  pleaded  in  bar,  taking  the  identical  ground  taken  in  the  lui- 
swer  in  the  case  at  bar.  To  this  plea  the  plaintiff  demurred.  The  justice  sus- 
tained the  demurrer.  The  defendant  appealed  to  the  county  courts  Pending 
the  appeal  Baker  died.  The  suit  proceeded  in  the  name  of  Love,  survivor. 
The  county  court  reversed  the  justice,  overruling  the  demurrer,  and  gave 
judgment  for  the  defendant  for  his  costs.  The  plaintiff  took  the  case  to  the 
supreme  court  on  error,  where  the  judgment  of  the  county  court  wjis  reversed. 
I  quote  from  the  opinion  of  the  court  by  Whitox,  0.  J.:  **  We  do  not  think 
that  the  defendant  is  entitled  to  set  up  the  matter  stated  in  his  plea  as  a  de- 
fense to  this  action.  The  recognizance  on  which  the  suit  was  brought  was 
entered  into  by  the  defendant,  and  the  defense  sought  to  be  interpcvied  to  the 
action  is  that  the  recognizance  is  void,  because  the  justice  before  whom  it  wa* 
taken  had  no  authority  to  take  it,  as  no  ajipeal  lay  from  his  decision.  The 
plea  admits  that  the  recognizance  was  entered  into  for  the  purpose  of  perfect- 
ing an  appeal  of  the  case  to  the  county  coni-t;  but  the  defendant  insists  that 
no  appeal  lay  from  the  decision,  and  that  the  proceedings  before  the  jus- 
tice subsequent  to  the  rendition  of  the  judgment  are  consequently  void.  We 
suppose  there  can  be  no  doubt  of  the  correctness  of  the  proposition  of  the  de- 
fendant. The  statute  did  not  authorize  an  api>eal  of  the  case  to  the  couutr 
court,  and  when  by  law  no  appeal  can  be  had,  we  de  not  see  how  any  legal 
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eonsequer.ee  can  follow  from  proceedings  taken  to  perfect  it.  But  this  does 
not  meet  tiie  difficulty.  The  recognizance  was  entered  into  by  the  defendant, 
together  with  Abbott,  and  recites  the  fact  of  the  recovery  of  the  judgment, 
and  that  an  appeal  had  been  taken  to  the  county  court.  To  allow  the  defend- 
ant to  set  up  and  prove  these  facts  to  contradict  his  own  recognizance  would 
be  to  allow  him  to  obtain  a  delay  in  the  issuing  of  the  execution  upon  the 
judgment  rendered  by  the  justice,  and  then,  when  the  delay  lias  been  obtained, 
insist  that  the  recognizance  which  procured  it  created  no  legal  obligation. 
While  we  think  this  a  Ciise  where  it  would  be  gross  injustice  to  allow  the  de- 
fendant to  avail  himself  of  the  defense  set  up  in  his  plea,  we  are  equally  weli 
s;itistled  that  it  is  a  case  where  the  doctrine  of  estoppel  applies  as  laid  down 
in  the  authorities." 

The  reason  of  these  cases  is  entirely  applicable  to  the  case  at  bar,  and  is,  we 
think,  unanswerable.  The  judgment  of  the  district  court  is  therefore  re- 
versed, and  the  cause  remanded  to  the  district  court  for  further  proceedings, 
according  to  law. 


McKeiqhan  V,  Hopkins. 
Filed  May  22,  1883. 

1.  A  tax  eertifleate  \9  not  snfHcient  to  constttote  color  of  title  to  real  estnte. 

2.  An  order  couflrming  a  Bale  of  real  estate,  whei<e  there  is  no  fraud  or  collusion,  cannot  be  attaokad 
c(»lliiter»Ily. 

3.  Wbere  a  defendant  acquired  title  to  certain  real  entate  by  the  foreclosure  of  a  mortgase,  and  it 
Appeared  that  the  premises  had  been  appraised  at  a  sum  greatly  below  their  value  and  were  sold  to 
one  of  Che  appraisers,  who  conveyed  to  tlie  tiolder  of  the  mortgage,  held^  that  as  the  legal  title  had 
p.'tseed  to  the  purchaser,  ejectment  wonld  not  lie  against  him;  but  as  there  was  testimony  tending  to 
yhow  collusion  amounting  to  fraud  between  the  appraiser  and  nctual  purchaser,  tiie  pinintifl',  upon 
i  lie  payment  of  all  costs,  wonld  have  leave  toamend  his  petition  to  redeem  the  premihos  upon  the  pay- 
ment to  the  defendant  of  ail  moneys  and  taxes  paid  by  him  on  said  land,  together  with  interest 
thereon. 

Error  from  Johnson  county. 

Appelget  &  Son,  for  plaintiff.     Davidson  c6  Easterday,  for  defendant. 

Maxwell,  J.  This  is  an  action  of  ejectment  brought  by  the  plaintiff  in 
the  district  court  of  Johnson  county  against  the  defendant,  to  recover  tUe  pos- 
session of  the  8.  W.  fractional  quarter  of  section  6,  township  4,  range  12.  in 
Johnson  county.  The  answer  is  a  denial  of  the  plaintiff's  title.  On  the  trial 
of  the  cause  judgment  was  rendered  in  favor  of  the  defendant,  and  the  af'tion 
dismissed.  The  questions  to  be  determined  are:  First.  Had  the  defendant 
title  by  adverse  possession,  and,  if  so,  to  what  portion  of  sard  land?  Secofid. 
Did  he  acquire  title  under  proceedings  for  the  foreclosure  of  a  mortgage  exe- 
cuted upon  said  real  estate  by  the  plaintiff  and  assigned  to  the  defendant? 

It  appears  from  the  testimony  that  in  April,  18?0,  the  defendant  took  pos- 
session of  the  land  in  question  under  a  tax  certificate  dated  March  1,  1869. 
The  chamcter  of  the  possession  is  stated  by  the  defendant  as  follows:  ^-'Qiies- 
/*a».  After  the  purchase  of  the  tax  certificate  and  the  mortgage  did  you  take 
j>ossession  of  the  land  in  controversy.  Answer,  I  did,  as  I  did  of  all  h^nds  1 
lK>ught  in  any  way.  I  did  not  move  upon  the  land  at  the  time,  but  took  pos- 
.-iession  as  I  did  of  all  other  lands  I  owned  in  the  county  that  I  was  not  occu- 
pying. I  managed  the  grass  and  other  things,  paid  the  taxes,  etc.  Q.  When 
ilid  you  thus  go  into  possession  of  the  land?  A.  It  was  in  the  forepart  of 
April,  1870.  This  Jtssignment  was  made  when  I  was  in  Iowa.  I  came  out 
Hoon  after.     The  assignment  was  made  about  the  first  of  April." 

On  the  thirtieth  day  of  May,  1871,  the  defendant  obtained  a  treasurer's  deed. 
The  deed  was  excluded  for  defects  in  its  execution.  This  action  was  com- 
menced on  the  sixth  day  of  April,  1881.    The  defendant,  therefore,  was  not 
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in  )>03S(*s.sion  innler  color  of  title  for  10  years  before  the  corn  men  cement  of  tlie 
action,  unless  the  tax  certiticates  constituted  such  color. 

Washburn,  in  delining  the  phrase,  says:  **  The  term  *  color  of  title'  means  a 
deed  or  survey  of  the  land  phujed  upon  the  record  of  land  titles  whereby  notice 
is  given  to  the  true  owner  and  all  the  world  that  the  occupant  claims  the  title." 
:]  Washb.  Keal  Prop.  (4t]i  Ed.)  154.  If  the  title  under  which  a  party,  rely- 
ing upon  possession,  claims,  and  originally  entered,  be  so  defective  as  to  con- 
vey no  title,  yet  the  adveree  possession  will  not  be  affected  by  the  defects  in 
such  title,  {Jackson  v.  I'odd,  2  Caines^  188;  Jackson  v.  Shaj'p,  9  Johns.  162; 
Jwk-ion  v,  Watars,  12  Johns.  865;  La  Frombois  v.  Jankson^  8  Cow.  58§;)  that 
is,  a  grantee  who  o(H!upies  real  e«*tate  as  owner,  under  a  deed  which  fails  tt» 
convey  the  title,  for  such  length  of  time  that  the  bar  of  the  statute  is  complete, 
will  have  a  perfect  title  by  jidverse  possession,  {Snell  v.  loioa  Homestead  Co. 
13  X.  AV.  Rev.  848 ;)  but  the  instrument,  whatever  its  name,  must  purport  t*» 
<x)nvey  the  title.  But  a  tax  certificate  does  not  purport  to  convey  title.  It  is 
merely  evidence  of  the  purchase  of  the  land,  and  two  years  from  the  date  of 
the  sale  are  given  by  the  statute  to  the  land-owner  to  redeem,  and  until  that 
time  the  purchaser  has  no  interest  in  the  land  itself,  except  his  lien  for  taxes. 
JJut  after  the  expiration  of  the  time  for  redemption,  and  upon  notice  to  the 
owner,  the  pun'haser  is  entitled  to  a  deed.  This  deed  may  be  sufficient  foi 
color,  even  if  too  defective  to  convey  title. 

But  in  the  case  at  bar  the  testimony  fails  to  show  that  the  defendant  was 
in  possession  of  the  premises  in  controversy  for  10  yejirs  prior  to  the  com- 
mencement of  the  action,  under  color  of  title.  There  is  testimony  tending  to 
show  that  he  luis  been  in  actual  possession  of  a  portion  of  the  premises  for 
more  than  10  years,  but  what  particular  portion  does  not  appear.  The  de- 
fense of  lulveree  possession,  therefore,  is  not  established. 

l^eeon(L  It  api)eai*8  from  the  testimony  that  in  April,  1866,  the  phiintift 
executed  a  mortgage  upon  the  lands  in  question  to  one  Perry  I^awson  to  se- 
cure the  sum  of  ^150.  Payments  were  made  upon  the  debts  thus  secured  at 
various  times,  reducing  it  below  8100.  In  November,  1869,  Lawson  sold  and 
assigned  the  mortgage  to  the  defendant.  In  March,  1877,  the  defendant  com- 
menced an  action  in  the  district  court  of  Johnson  county  to  foreclose  the  mort- 
gage, service  being  had  upon  McKeighan  by  publication.  In  April,  1877,  a 
decree  of  foreclosure  for  the  sum  of  ^96.14  was  rendered  in  said  court.  An 
order  of  sale  was  issuetl  on  this  decree  and  delivered  to  the  sheriff,  who  called 
(xeorg*^  A.  Phillips  and  J.  W.  BulTuni  to  appraise  the  property.  The  follow- 
ing is  a  copy  of  the  aj>praisement,  omitting  the  formal  part: 

'•  Do  upon  actual  view  thereof  appraise  the  property  hereinafter  describe*! 
at  its  real  money  value  as  the  pro|)erty  of  Mathew  McKeighan,  taken  by  vir- 
tue of  an  order  of  sale  issued  out  of  the  district  court  of  the  first  judicial  dis- 
trict of  Xebraska,  in  and  for  the  county  of  Johnson,  wherein  Pitt  Hopkins 
is  plaintiff, and  the  said  Mathew  McKeighan  was  defendant:  The  S.  W.  frac- 
tional J  of  section  No.  6.  in  township  No.  4  N.,  of  range  12  E.,  in  Johnson 
county,  Nebraska. 

**  Valued  at  the  sum  of  8S72.15. 

"Taxes  as  per  county  treasurer's  certiQcate,  $22.15. 

"  Tax  title  of  Pitt  Il'opkins. 

"  The  interest  of  Mathew  McKeighan,  defendant,  we  value  at  SIO.'* 

The  land  was  sold  to  Joseph  W.  Buffum  for  the  sum  of  8156.  The  sale  wjis 
reported  to  the  court  and  confirmed,  and  a  deed  ordered  and  made  to  the  pur- 
chaser. Buffum  and  wife  thereupon  conveyed  to  the  defendant.  The  attor- 
ney for  the  defendant  contends  that  even  if  the  appraisement  was  illegal,— in 
fact,  no  appraisement  at  all, — that  the  order  of  confirmation  cured  that  defect, 
and  that  such  order  cannot  bo  attacked  collaterally.  He  also  contends  that 
no  appraisement  was  necessary  in  sales  under  a  decree  of  foreclosure. 
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Section  491«  (C()inj).  St.  59'>)  of  the  C(xle,  provides  that  "whenever,  herc- 
.;tter,  exef.'utioii  shulljie  levied  upon  any  lands  and  tenements,  the  officer  levy- 
ing the  same  shall  call  an  inquest  of  two  disinterested  freeholders,  who  sliall 
i»e  residents  of  the  county  where  the  lands  taken  on  execution  are  situated, 
nnd  administer  to  them  an  oath  inipiirtialiy  to  appraise  the  interest  of  theper- 
.^on  or  persons,  or  corporation,  against  whom  the  execution  is  levied,  in  the 
]»roperty  so  levied  upon,  and  such  officer,  together  with  said  freeholdei*s,  shall 
appraise  said  interest  at  its  real  value  in  money,  and  such  appraisement  shall 
>'e  signed,  by  such  ofticer  and  said  freeholders,  respectively." 

.Section  4916  provides  **that,  for  the  purpose  of  appraisement  mentioned 
in  the  last  preceding  section,  the  otKcer  and  the  freeholders  therein  named 
shall  deduct  from  the  real  value  of  the  lands  anil  tenements  levied  upon,  the 
amount  of  all  liens  and  incumbrances,  for  taxes  or  otherwise,  prior  to  tiie  lien 
of  the  judgment  under  which  execution  is  levied,  and  to  be  determined  as 
i.-ereiuafter  provided,  and  which  liens  and  incumbrances  shall  be  specifically 
♦/numerated,  and  the  sum  thereafter  remaining  shall  be  the  real  value  of  the 
interest  therein  of  the  person  or  persons,  or  cor{)oration,  against  whom  or 
v.hich  the  execution  is  levied." 

Section  491c  provides  that  *'  it  shall  be  the  duty  of  the  county  clerk,  the 
;lerk  of  the  district  court,  and  the  county  treasurer  of  the  county  wherein 
-uch  levy  is  made,  for  the  purpose  of  ascertaining  the  amount  of  liens  and 
ncumbrances  upon  the  lands  and  tenements  so  levied  upon,  on  application  of 
ihe  sheriff,  in  writing,  holding  such  execution,  to  certify  to  said  sheriff,  under 
their  respective  hands  and  seals,  the  amount  and  character  of  all  liens  exist- 
ing against  the  lands  and  tenements  levied  upon,  and  which  are  prior  to  the 
'.ien  of  such  levy,  as  the  said  liens  appeiu*  of  record  in  their  respective  offices; 
lor  which  certilicate,  and  the  necessary  search  therefor,  said  ofllcers  shall  re- 
ceive a  fee  of  two  dollars  (lj^2)  each,  to  be  paid  by  the  plaintiff  in  the  execu- 
tion, and  taxed  as  increased  costs  in  the  action  in  which  the  judgment  on 
which  execution  was  issued  was  rendered." 

Section  491(/  provides  that,  **the  officer  holding  such  appraisement  shall 
forthwith  deposit  a  copy  thereof,  including  his  application  to  the  officers  enu- 
merated in  section  e*5  of  this  act,  and  their  ollicial  certificates  as  in  said 
section  provided,  in  the  office  of  the  clerk  of  the  court  from  which  such  exe- 
<  ution  issued,  and  shall  immediately  advertise  and  sell  said  real  estate,  lands, 
und  tenements  agreeably  to  the  provisions  of  this  act;  but  in  no  case  shall  be 
sell  any  such  real  estate,  lands,  or  tenements  for  less  than  two-thirds  the  ap- 
])raised  value  of  the  interest  of  the  person,  persons,  or  corporation  against 
whom  the  execution  was  issue<l,  unless  it  appear  from  the  appraisement  un- 
der this  act  that  the  liens  and  incumbrances  thereon  equal  or  exceed  its  real 
value  in  money." 

Section  495  provides  that  **in  all  cases  where  real  estate  may  hereafter  be 
'ovied  upon,  by  virtue  of  any  execution  or  order  of  sale,  and  shall  have  been  ap- 
\  raised  and  twice  advertised  and  offered  for  sale,  and  shall  remain  unsold  for 
want  of  ladders,  it  shall  be  the  duty  of  the  officer  to  cause  a  new  appraisement 
of  such  real  estate  to  be  made,  and  successive  executions  or  orders  of  sale  may 
.ssue  at  any  time  in  vacation  after  the  return  of  the  officer '  not  sold  for  want 
*.f  bidders,'  at  the  request  of  the  plaintiff  or  his  attorney." 

Section  451  provides  that  "real  property  may  be  conveyed  by  master  com- 
rnissioners  as  hereinafter  provided:  First,  when,  by  an  order  or  judgment  in 
an  Jiction  or  proceeding,  a  party  is  ordered  to  convey  such  property  to  another, 
and  he  shall  neglect  or  refuse  to  comply  with  such  order  or  judgment;  secojid, 
when  specific  real  property  is  refjuired  to  be  sold  under  an  order  or  judgment 
of  the  court." 

Section  452  provides  that  ''  a  sheriff  may  act  as  a  master  commissioner  un- 
•Jor  the  second  sulxlivision  of  the  preceding  section.     Sales  made  under  the 


Digitized  by 


Google 


714  THB   NORTHWESTERN    REPORTER.  [Nek 

same  shall  conform  in  all  respects  to  the  law  regulating  sales  of  land  upon 
execution." 

These  provisions  apply  to  all  sales  of  real  estkte  under  the  process  of  thit 
eoiirt,  whether  upon  execution  or  order  of  sale.  If  the  questiou  of  the  valid- 
ity of  a  sale  in  a  case  of  this  kind  was  before  this  court  for  the  first  time,  the 
writer  would  have  no  hesitation  in  holding  the  sale  invalid.  But  from  tb€ 
earliest  reported  cases  in  this  court  to  the  present  time,  it  has  been  held  thai 
an  order  confirming  a  sale  cannot  be  collaterally  attacked.  Phillips  v. 
Dawley,  1  :Neb.  320;  Crowell  v.  Johnson,  2  Neb.  146;  State  Bank  v.  Green,  S 
Neb.  297;  Berkley  v.  Lamb,  8  Neb.  392;  [S.  C.  1  N.  W.  Rep.  320;]  Day  v. 
Thompson,  11  Neb.  123;  [S.  C.  7  N.  W.  Rep.  533.]  This  being  the  construc- 
tion adopted  by  this  court,  it  has  become  a  rule  under  which  righis  and 
titled  have  been  acquired,  and  if  changed  it  should  be  done  by  tiie  legislature 
and  not  by  the  court.    This  objection,  therefore,  must  be  overruled. 

It  is  obje(.*ted  that  Butfum,  one  of  the  appraisers,  purchased  the  land  at  tb- 
sale.  From  an  inspection  of  the  record  this  appears  to  be  true,  as  the 
name  J.  W.  Huffum  is  the  same  in  each  case.  The  land  w;is  sold  to  him 
as  Joseph  W.  Buffum,  but  he  conveyed  to  the  defendant  as  J.  W.  BufTum.  As 
the  legal  title  to  the  premises  piissed  by  the  proceedings  in  foreclosure  to  Uvs 
defendant,  the  plaintiff  cannot  maintain  an  action  of  ejectment,  and  to  th;it 
extent  the  judgment  of  the  court  below  will  be  affirmed.  But  as  the  appraise- 
ment was  for  a  sum  greatly  below  the  value  of  the  premises,  and  as  there  w 
testimony  from  which  collusion  amounting  to  fraud  may  be  inferred  between 
one  of  the  appraisers,  at  least,  and  the  defendant,  the  plaintiff  will  Iiave  leiive 
upon  the  payment  of  all  costs,  to  amend  his  petition  by  tiling  a  bill  to  redeem, 
and  tendering  to  the  defendant  all  moneys  and  taxes  paid  by  him,  with  in- 
terest thereon. 

The  cause  is  remanded  to  the  district  court  to  enter  a  judgment  in  cod- 
formity  to  this  opinion. 


Eatherly  v.  State  ex  rel.  Gandt. 
Filed  May  22, 1883. 

Under  the  revenne  Inw  of  this  state  it  is  ooly  when  the  county  commlsslonert  have  failed  to  letUe 
with  and  nllow  the  coanty  traasarer  c*-edit  for  aoch  property  tax  an  he  is  oiiable  to  collect,  or  for  er- 
rors in  the  asMssment  of  real  estate  or  footings  of  tax  books,  that  the  coanty  clerk  has  aothority  to 
examine  snch  lists  and  correct  the  same. 

Error  from  York  county. 

France  it  Sedgwick,  for  plaintiff.     W,  P.  Conner^  for  defendant. 

Maxwell,  J.  This  action  was  commenced  in  the  year  1881  in  the  districr 
court  of  York  county  by  the  relator  against  the  plaintiff  in  error,  to  conH«ri 
him  Jis  county  clerk  to  certify  to  the  state  auditor  the  valuation  of  property 
and  the  amount  of  taxes  due  thereon,  for  which  the  relator,  as  treasurer  o^ 
York  county,  was  entitled  to  credit,  and  to  certify  under  the  seal  of  his  of^w* 
the  valuation  of  property,  and  amount  of  taxes  and  special  assessment  du'- 
thereon,  allowable  to  said  treasurer  in  the  settlement  of  his  several  accounts, 
and  for  other  relief.  On  the  hearing  of  the  cause  a  peremptory  writ  of  wui- 
damtiff  was  allowed.  Eatherly  brings  the  cause  into  this  a)urt  by  petition  i»: 
error. 

It  is  alleged  in  substance  in  the  alternative  writ  that  the  relator  was  <H)univ 
treasurer  of  said  county  and  Eatherly  county  clerk  at  the  time  stated ;  that  of 
the  nineteentli  day  of  July,  1881,  the  relator  filed  with  said  clerk  a  statement  ii: 
writing  setting  forth  in  detail  yie  name  of  each  person  charged  with  persona 
property  tax,  which  the  treiisurer  had  been  unable  to  collect  by  reason  of  tU-* 
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removal  or  insolvency  of  the  person  charged  with  such  tax.  the  value  of  the 
property,  the  amount  of  such  tax,  the  cause  of  the  inability  to  collect  the 
same,  etc.  And  at  the  same  time  said  relator  iiled  with  said  clerk  a  list  of 
erroi-s  in  the  footings  of  tax  books,  giving  in  each  case  a  description  of  the 
property,  the  valuation  of  the  same,  and  the  amount  of  taxes  and  special  a»- 
R<»ssments  due  thereon,  which  list  was  duly  verified  by  the  oath  of  the  relator; 
that  on  the  nineteenth  day  of  July,  1881,  the  board  of  county  commissioners 
of  said  county,  being  in  legal  session,  examined  said  lists,  and  approved  the 
same  and  entered  an  order  to  that  effect;  that  Eatherly  has  failed  and  refused 
to  certify  to  the  state  auditor  the  valuation  of  property,  and  the  amount  of 
taxes  due  thereon,  for  which  the  relator  is  entitled  to  credit,  and  has  failed 
and  refused  to  make  and  deliver  to  him  the  statements,  certificates,  and  lists 
jH^rtaining  to  the  settlement  of  the  accounts  of  the  relator,  to  enable  him  to 
make  a  full  and  final  settlement  with  the  state  auditor. 

To  this  writ  Eatherly  filed  an  answer  wherein  he  states  in  substance  that 
the  lists  furnished  are  incorrect,  and  personal  property  taxes  for  the  years 
1^74,  IcSTo,  1876.  and  1877,  to  the  amount  of  >^271.71.  are  collectible,  giving 
the  names  of  the  individuals  owing  the  same.  He  admits  that  the  county 
e<mimissioners,  on  the  nineteenth  day  of  July,  1881,  approved  the  lists  pre- 
sented by  the  relator,  but  denies  that  said  commissioners  were  in  legal  session 
at  that  time.  He  also  alleges  that  said  lists  were  so  imperfect  and  inaccurate 
as  to  render  it  impossible  to  determine  whether  the  relator  was  to  be  credited 
or  debited  with  the  amounts,  etc. 

Section  155  of  tlie  revenue  law  provides  that  "on  or  before  the  first  day  of 
October,  annually,  and  at  such  other  times  as  the  county  Ixmrd  may  direct, 
the  county  treasurer  shall  make  out  and  file  with  the  county  clerk  a  statement 
in  writing,  setting  forth  in  detail  the  name  of  each  person  charged  with  per- 
sonal property  tax  which  he  and  other  collectors  have  been  unable  to  collect, 
by  reason  of  the  reuiovjil  or  insolvency  of  the  person  charged  with  such  tax, 
the  value  of  the  property  and  the  amount  of  tax,  the  cause  of  inability  to  col- 
lect such  tax,  in  each  separate  case,  in  a  cohjnm  provided  in  the  list  tor  that 
purpose.  Said  treasurer  shall,  at  the  same  time,  make  out  and  file  with  the 
(bounty  clerk  a  similar  detailed  list  of  errors  in  assessment  of  real  estate,  and 
errors  in  footing  of  tax  books,  giving  in  each  case  a  description  of  the  proiv 
erty,  the  valuation  and  amount  of  the  several  taxes  and  special  assessments, 
and  cause  of  error.  The  truth  of  tlie  statement  contained  in  such  lists  shall 
be  verified  by  affidavit  of  the  county  treasurer." 

Section  156  provides  that  **  if  any  lands  or  lots  shall  be  delinquent  for  taxes 
or  special  assessments,  the  treasurer  shall  be  entitled  to  a  credit  in  his  final 
settlement  of  the  amount  of  the  several  taxes  and  special  assessments  thereon, 
the  county  to  allow  the  amount  of  printer's  fees  thereon,  and  he  entitled  to- 
said  fees  so  allowed  when  collected:  provided,  that  the  county  treasurer  shall 
not  be  entitled  to  credit  for  delinquent  personal  jiroperty  until  he  has  filed 
with  the  clerk  an  afiidavit  that  he  hixs  been  unable  to  collect  the  tax  due 
thereon  (by  reason  of  a  want  of  personal  property)  of  the  owner  thereof,  and 
that  to  the  best  of  his  knowledge  and  belief  no  personal  property  of  any  such 
owner  is  in  the  county.  If  the  county  board  be  in  session  on  the  first  of  Oc- 
tober, it  shall  settle  with  and  allow  the  county  treasurer  credit  for  such  al- 
lowance as  he  may  be  legally  entitled  to." 

Section  157  is  as  follows:  *'If  there  be  no  session  of  the  board  held  at  the 
proper  time  for  settling  and  adjusting  the  accounts  of  the  county  treasurer, 
it  shall  be  the  duty  of  the  treasurer  to  file  the  lists  with  the  county  clerk,  who- 
shall  examine  said  lists  and  correct  the  same,  if  necessary,  in  like  manner  as 
said  board  is  required  to  do.  Said  county  clerk  shall  make  an  accurate  com- 
putation of  the  value  of  the  property,  and  the  amount  of  the  delinquent  tax 
and  special  assessments  returned,  for  which  the  collector  is  entitled  to  credit."" 
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Section  15R  provides  that  "the  county  clerk  shall  immediately,  in  either 
case,  certify  to  the  auditor  of  public  accounts  the  valuation  of  property,  anil 
the  amount  of  state  taxes  due  thereon,  for  which  the  treasurer  may  beallowetl 
credit.*' 

It  is  only  where  the  county  commissioners  fail  to  settle  with  the  treasurer, 
and  allow  iiini  credit  for  such  allowance  as  lie  is  entitled  to,  that  the  county 
<;lerk  has  authority  to  examine  the  lists  and  correct  them.  If  an  error  is  com- 
mitted by  the  (commissioners  in  making  settlement,  in  the  ^ibsence  of  fraud. 
it  should  be  reviewed  in  a  direct  proceeding?  for  that  purpose.  In  any  event, 
the  clerk  i-annot  ignore  sucli  settlement  and  refuse  to  certify  what  therecord> 
of  his  ollice  sliow  is  the  conditicm  of  the  accounts.  The  statute  makes  it  his 
duty  to  certify  to  the  auditor  of  public  accounts  the  valuation  of  property  and 
the  amount  of  state  taxes  due  thereon,  to  which  the  treasurer  is  entitled  to 
•credit.  This,  he  admits,  he  has  failed  to  do,  and  he  has  neither  pleaded  nor 
proved  any  sulhcient  justification  for  such  neglect. 

The  judsf  ineut  must,  therefore,  be  affirmed. 


BOLAN  V,  Williams. 
riled  May  22,  1883. 

1.  In  an  action  Tor  the  valae  of  a  colt  allegod  to  have  been  Injured  by  the  defendant,  the  onlj  evi- 
dence to  snstuin  the  action  wiis  a  threat  of  the  defendant  to  shoot  the  plaintiff's  stock  if  he  did  not 
keep  it  at  home,  and  the  fact  that  the  injured  animal  was  found  on  the  defendant's  premises.  Tb«> 
jury  having  found  tor  the  defendant,  heia^  that  as  there  was  no  testimony  tending  to  show  that  Ib^ 

tefendant  committed  tlie  injury,  the  verdict  would  not  be  set  aside. 

2.  On  the  triii!  of  a  cnuso  in  the  district  court,  appealed  from  a  justice  of  the  peace,  the  attorneys 
m  tlie  case  have  no  right  to  state  to  the  jury  what  the  verdict  was  before  the  justice. 

3.  As  a  soneral  rule,  newly-discovered  evidence  which  is  merely  cumulative  is  not  cause  for  a  new 
trial. 

Error  from  Lancaster  county. 

£,  C\  Bun\  for  plaintiff.     Brown  <6  Ryan  Bj'os.,  for  defendant. 

Maxwell,  J.  This  is  an  action  to  recover  the  value  of  a  colt  belonging  to 
the  plaintiff,  which  it  is  alleged  in  the  petition  was  injured  by  the  defendant 
so  severely  as  to  cause  its  death.  The  answer  is  a  general  denial.  On  the 
trial  of  the  cause  a  verdict  was  returned  in  favor  of  the  defendant,  and  the 
action  dismissed. 

The  principal  objection  in  this  court  is  that  the  verdict  is  against  the  weight 
of  evidence.  The  plaintiff  and  defendant  are  farmers,  residing  about  three- 
fourths  of  a  mile  from  each  other,  near  Crounse,  in  Lancaster  county.  In 
January,  1881,  the  colt  in  controversy  wfts  between  nine  and  ten  months  ohi 
and  seems  to  have  been  permitted  to  run  at  large.  The  injury  is  alleged  i^ 
have  been  committed  on  the  forenoon  of  the  twenty-third  of  January,  1881. 
At  about  8  or  9  o'clock  on  the  morning  of  that  day,  Anthony  Krump,  who  re- 
sides but  a  few  rods  from  the  defendant's  residence,  found  the  colt  in  ques- 
tion in  his  stable.  In  his  testimony  he  states:  '*  It  was  lying  down.  1  had 
two  colts  in  there.  It  was  lying  across  the  halter  rope  of  one  of  my  colts.  I 
unloosed  the  halter  rope  and  it  then  ran  out."  On  the  cross-examination 
he  testified :  **  I  went  to  the  stable  and  found  this  colt  there  not  in  the  position 
tt  horse  ought  to  be."  Jle  also  t&sti(ies  that  the  colt  went  from  his  place  to 
the  defendant's.  It  also  appejirs  tliat  he  was  the  owner  of  a  ferocious  dog. 
and  that  when  the  colt  was  turned  out  of  the  witness'  stable  the  dog  pur- 
sued it  to  the  residence  of  the  defendant.  Between  9  and  10  o'clock  in  the 
forenoon  of  the  same  day  that  Krump  had  turned  the  colt  out  of  his  stable, 
the  defendant  went  to  the  residence  of  the  plaintiff  and  informed  him  that  his 
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(^olt  had  been  badly  injured.  The  injuries  were  found  to  be  three  or  four  deep 
irashes  on  the  left  shoulder,  of  which  the  colt  died  on  or  about  the  twentj-flfth 
<>t'  that  month.  The  only  ground  of  suspicion  against  the  defendant  is  that 
he  had  threatened  to  shoot  the  plaintiff's  stock  if  he  did  not  keep  it  at  home, 
and  the  fact  that  the  injured  animal  was  found  on  his  premises. 

The  defendant  admits  making  the  threats  complained  of,  but  states  tliat 
tliey  were  made  under  great  provocation,  and  without  any  intention  of  carry- 
ing the  same  into  effect;  that  the  plaintiff  permitted  about  40  of  his  hogs  t<> 
run  in  defendant's  com  for  a  considerable  time  during  November  and  Decem- 
l>er,  1880,  and  that  he  had  threatened  to  shoot  said  hogs.  Whatever  the  factw 
may  be  as  to  the  threats,  the  plaintiff  failed  to  produce  any  testimony  tending 
to  show  that  the  defendant  committed  the  injury,  while  he  swears  positively 
that  he  did  not  commit  the  same,  and  in  this  he  is  corroborated  by  one  John- 
.5on,  a  hired  hand,  and  Johnson's  wife.  This  being  the  condition  of  the  testi- 
mony, it  was  properly  submitted  to  the  jury,  and,  in  our  opinion,  the  verdict  is 
in  accordance  with  the  clear  weight  of  evidence. 

It  also  appears  from  the  affidavit  of  the  plaintiff's  attorney  that  while  he- 
was  making  a  statement  of  the  facts  to  the  jury  he  sUited  to  them  that  *-the 
case  had  been  tried  to  a  jury  before  a  justice  of  the  peace,  and  they  had  brought 
in  a  verdict  in  favor  of  the  plaintiff.  Thereupon  the  court  said  to  artiant,  in 
the  presence  and  hearing  of  the  jury  in  this  case,  that  when  counsel  for  plain- 
tiff makes  such  statement  to  the  jury,  it  did,  and  the  court  would  expc('t  tht- 
<;ame  to,  prejudice  the  plaintiff's  case."  This  is  assigned  for  error.  No  ox- 
^•eption  was  t^ken,  and  therefore  the  alleged  error  cannot  be  considered.  Hut 
it  is  evident  that  the  attorney  was  guilty  of  a  gross  brencli  of  propriety  in 
making  such  statements  to  the  jury.  An  appeal  would  be  of  but  little  value 
if  the  decision  was  to  be  controlled  in  the  slightest  degree  by  the  action  of 
the  jury  on  a  former  trial.  Tlie  cause  is  to  be  tried  upun  the  evidence  intro- 
duced on  the  trial,  and  on  that  alone;  and  any  attempt  of  a  party  or  attorney 
to  state  facts  outside  of  such  evidence  for  the  purpose  of  influencing  the  ac- 
tion of  the  jury,  should  be  promptly  disapproved  by  the  court.  .Vnd  we  are 
not  prepareil  to  say  that  the  reprimand  in  this  case  was  too  severe,  ('ertaiu 
affidavits  are  filed  also  for  the  purjjose  of  showing  newly-discovered  evidence, 
hut  it  appears  that  the  evidejice  is  merely  cumulative,  and  is  not  ground  for 
a  new  trial. 

There  is  no  error  in  the  record,  and  the  judgment  is  aftirraed. 


Statf.  IIiSTOiiirAL  Assf)(;iATiox  «.  City  of  Lincoln. 
Filed  May  23.  188:3. 

1.  The  oral  declarations  of  the  cumminsloners  of  Uie  sute,  who  located,  surveyed,  and  platted  the • 
city  ot  Lincoln,  are  not  competent  evidence  to  prove  the  purpose  for  which  the  reeervntlon  of  u  block 
was  made.  This  coald  be  proved  only  by  the  plat  report  of  the  coinmtssionerH,  together  with  the  act 
of  the  legislature  conflrimni;  them.* 

2.  Where  evidence  ofi^red  at  a  trial  can  have  no  legitimate  bearing  on  any  matter  put  in  Issae  by 
ihe  pleadlngSf  U  la  immaterial,  and  its  excluaion  is  proper. 

3.  A  dedication  of  property  by  the  state  to  n  private  corporation,  in  trust  for  a  public  n»e.  may  be 
withdrawn  at  any  time  before  its  acceptance.  The  iHrlnglng  of  an  action  ta  recover  Uio  property 
from  a  subsequent  donee  is  not  a:i  acceptance. 

Error  from  Lancaster  county. 

8,  B.  Galey  and  Harwood  cf-  Arner,  for  plaintiff,  T.  M.  MarqufHe,  for  de- 
fendant. 

Lake,  C.  J.  Most  of  the  errors  assigned  relate  to  the  jiduMssibility  of  cer- 
tain evidence  offered  by  the  plaintiff,  in  respect  to  which  theie  is  really  but  a 
single  question.  It  was  proposed  to  give  in  evidence,  by  several  witnesses, 
certain  declarations  of  the  state,  at  a  public  sale  of  city  lots  lying  in  the  vicin- 


Digitized  by 


Google 


718  THB   NOBTHWESTEBN   BEPORTBB.  [Seb, 

ity  of  the  block  in  controversy,  as  to  the  purpose  for  wliich  it  had  been  r»- 
«erved.  The  only  object  there  could  have  been  in  introducinjc  these  dedan- 
lions  was,  of  courHe,  to  establish  the  fact  of  a  dedication  of  tiie  block  to  th>^ 
use  of  the  plaintiff.     For  such  an  'object  they  were  clearly  IncoiopetenL 

These  ajy^ents  of  the  state,  or  commissioners,  as  they  are  called,  in  the  act 
of  the  legislature  by  which  they  were  appointed,  had  no  authority  to  speak 
for  it  respecting  tliis  matter.  As  to  reservations  in  the  city  of  Lincoln,  thei: 
entire  authority  is  found  in  the  act  of  June  24,  1867:  *•  To  provide  for  the  lo- 
cation of  the  seat  of  government  of  the  state  of  Nebraska,"  etc.  Within  cer- 
tain specihed  limits  they  were  required  to  select  a  suitable  site  for  a  capital 
city,  and  to  survey  and  stake  it  out  '*  into  lots,  blocks,  streets,  and  alleys, 
apd  public  squares  or  reservations  for  public  buildings."  They  were  also  ir- 
quired  "to  have  the  same  accurately  platted,  and  to  make  a  report  of  their 
doings,  in  these  and  other  particulars,"  to  the  next  legislature.  This  they 
did;  and  in  their  report  they  say  that  one  block  is  reserved  "for  a  State  His- 
torical and  Library  Association,"  and  on  their  plat  block  29  is  designated  as 
*'  State  Historical  and  Library  Association." 

The  legislature  conlirmed  this  report,  which  made  it  the  evidence  of  its  in- 
tent in  setting  tliis  block  apart  as  one  of  the  reservations.  It  was  the  best 
evidence  of  the  purpose  for  which  the  block  was  designed,  and  the  court  did 
not  err  in  rejecting  the  oral  statements  made  by  the  individual  commlssionen. 
The  plat,  report,  and  act  of  contirmation  were  in  existence:  there  was  no  am- 
biguity respe('ting  tiieni,  and  no  occasion  for  a  resort  to  secondary  evidence 
But,  while  it  is  clear  tliat  reservation  was  made  for  the  use  of  a  State  Histori- 
cal and  Library  Association,  it  is  not  clear  that  it  was  designed  for  the  use  of 
the  plaintiff,  which  seems  to  be  essentially  a  private  corporation ;  although 
very  likely,  if  the  scheme  of  its  originators  liad  been  fully  carried  out,  it  wouM 
to  some  extent  have  been  of  public  interest.  We  think,  however,  that  there 
is  much  better  reason  for  believing  that  it  was  designed  for  the  use  of  an  or- 
ganization purely  public  in  its  character,  and  like  the  Stale  L^niversity,  for  in- 
stance, placed  under  the  control  and  patronage  of  tlie  state. 

It  is  also  assigned  for  error  that  the  court  refused  to  permit  evidence  to  b=» 
introduced  as  to  ••  who  first  suggested  and  advised  the  incorporation  of  the 
plaintiff.  Evidence  of  this  sort  would  have  been  wholly  immaterial.  Tbe 
fact  of  the  incorporation  of  the  plaintift"  was  permitted,  which^was  proper,  for 
the  reason  that  it  was  denied  by  the  answer.  But  ais  to  "*  who  advised  it," 
this  wiis  of  no  consequence.  8o,  too,  of  "why  it  was  done."  These  fact^ 
could  have  been  of  no  possible  service  in  determining  the  issues  lietween  th»^ 
parties.  It  was  enough  to  know  that  the  incorporation  was  effected,  and  the 
association  thus  made  a  legal  entity,  capable  of  taking  and  holding  the  prop- 
erty, if  dedicated  to  its  use.  Where  evidence  offered  at  a  trial  can  have  no 
legitimate  bearing  upon  any  matter  put  in  issue  by  the  pleadings,  it  is  im- 
niateriMl  and  exclusion  is  not  error.  13ut,  even  if  it  be  conceded  that  the  evi- 
dence thus  rejected  was  competent  to  show  that  the  plaintiff  was  the  in  tender) 
beneficiary  of  tliis  reservation,  then  our  answer  would  be  that  its  exclusion 
was  without  prejudice,  for  the  reason  that  no  acceptance  of  the  grant  by  tiie 
association  was  shown.  The  plaintilV  being  a  private  corporation,  an  accept- 
ance of  the  trust  before  the  state  withdrew  the  .dedication  was  necessary  to 
invest  it  with  the  title.  White  v.  ISmith,  87  Mich.  291;  Bridges  v.  Wyckof, 
67  X.  Y.  130;  Incorporated  Village  of  Lonkland  v.  Smiley,  26  Ohio  St  94. 

The  only  act  on  the  part  of  the  plaintiff  evincing  any  interest  in  the  bloek. 
brought  to  the  notice  of  the  court,  is  the  prosecution  of  this  suit  for  its  re- 
coveiy.  That,  however,  is  no  acceptance.  Cans  County  Sup'rs  v.  Banks,  U 
Mich.  467 ;  [S.  C.  7  N.  W.  Rei».  49.]  And,  even  if  it  were,  it  came  too  late, 
for  the  legislature  had  already  withdrawn  the  offer,  which  it  could  certainly 
do,  and  rededicate  it  to  the  defendant  for  another  public  u.se.  The  act  ef 
granting  the  block  to  the  city  was  also  a  withdrawal  of  the  former  dedication. 
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Finally,  it  is  assigned  for  error  tliat  the  finding  and  judgment  are  not  sus- 
tained by  sufficient  evidence,  and  are  contrary  to  law.  In  what  we  have 
already  said  upon  the  other  points  this  one  has  been  practiciilly  disposed  of. 
For  if,  as  we  think  was  the  case,  tiie  reservations  were  made  with  a  view  to  a 
purely  public  use  of  the  character  we  have  suggested,  then,  although  it  may 
have  been  the  right  of  the  public  to  have  the  block  preserved  for  that  identical 
purpose,  its  diversion  would  give  to  the  plaintiff  no  cause  of  action.  The  pub- 
lic do  not  complain. 

On  the  other  hand,  admitting  that  the  reservation  was  made  in  the  special 
Interest  of  the  plaintiff,  then  the  total  absence  of  evidence  indicative  of  an 
.acceptance  by  it  was  alone  sufficient  to  prevent  a  recovery.  On  the  whole, 
we  are  satisfied  that  justice  has  been  done,  and  the  judgment  will  be  affirmed. 


Kepley  v.  Irwin. 
Filed  May  23,  1883. 

1.  The  Code  or  CItU  Procedore,  ia  all  Us  provisions,  must  be  libernllj  constroed.  Code,  { 1.  Fspe- 
cfally  shonld  the  conntrnction  be  liberal  as  to  the  provisions  respecting  the  appearance  of  parties 
snd  the  making  np  or  issues,  to  the  end  that  a  fall  and  fair  hearing  of  cases  on  their  mrrits  may  be 
-ftad. 

2.  Althongh  an  anthority  will  be  presumed  when  an  attorney  appears  for  a  defendant  not  served  with 
process,  yet  11  the  defendant  prove  that  he  had  no  anthority,  his  rights  cannot  be  affectea  by  the  at- 
torney's acts. 

3.  The  dndings  of  fact  of  the  district  court,  on  the  hearing  of  an  application  to  open  a  judgment 
ander  section  ^^2  of  the  Civtl  Code,  will  not  be  disturbed  unless  clearly  wrong.  Whether,  in  such  case, 
\he  defendant  shall  be  required  to  pay  costs,  as  a  prerequisite  to  opening  the  judgment,  is  left  to  the 
wise  discretion  of  the  district  court. 

Error  from  Otoe  county. 

If.  L,  Hayward  and  Watson  dk  Wodehotisej  for  plaintiff.  T.  B,  Stevenson 
and  jE.  F.  VJavren^  for  defendant. 

Lake,  C.  J.  Tlie  questions  presented  in  this  case  arose  under  section  82 
of  the  Code -of  Civil  Procedure.  It  is  claimed  that  the  court  below  erred  in 
opening  the  judgment  and  letting  the  defendant  in  with  his  defense.  The 
service  on  the  defendant  was  by  publication,  or  what  by  the  Code  is  term'ed 
oonstructive.  On  this  point  there  is  no  dispute.  Tlie  really  vital  question  is 
simply  whether  the  nominal  appearance  made  by  S.  J.  Stevenson,  attorney  of 
the  defendant,  filing  an  answer  in  his  name,  was  authorized.  On  the  showing 
made  the  court  below  held  that  it  was -not,  and  we  are  now  called  upon  to  re- 
view that  decision. 

The  section  of  the  Code  referred  to,  like  every  other  part  of  it,  should  re- 
ceive a  liberal  construction,  to  the  end  that  substantial  justice  may  be  done 
to  litigants;  and  especially  so  should  be  the  construction  Jis  to  those  provis- 
ions respecting  the  appearance  of  parties  and  the  making  up  of  issues,  to  the 
end  that  a  full  and  fair  heiiring  of  cases  upon  their  merits  may  be  had.  This 
court,  in  reviewing  the  doings  of  inferior  courts,  has  always  been  disposed  to, 
and  does  now,  regard  liberal  rulings  in  these  particulars  favorably.  In  doing 
so  we  believe  we  represent  the  spirit  of  the  Code,  which,  in  its  very  first  sec- 
tion, declares  that  **its  provisions,  and  all  proceedings  under  it,  shall  be  lib- 
erally construed  with  a  view  to  promote  its  object  and  assist  pai'ties  in  obtain- 
ing justice." 

Section  82  provides  that  **a  party  against  whom  a  judgment  or  order  has 
been  rendered,  witliout  other  service  than  by  publication  in  a  newspaper,  may, 
at  any  time  within  ^s^  years  after  the  date  of  the  judgment  or  order,  have  the 
same  opened  and  be  let  in  to  defend.  Before  the  judgtneut  or  order  shall  be 
opened,  the  applicant  shall  give  notice  to  the  adverse  party  of  his  intention  to 
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make  sii  'li  an  appUcatioii,  ami  sluill  file  n  full  answer  to  the  petition,  pay  . 
rosts  if  the  court  require  them  to  be  paid,  and  make  it  appear  to  the  saii^far- 
iioa  of  the  court,  by  attidavit,  that  during  the  j)endency  of  the  action  he  ha 
no  actual  notice  thereof  in  time  to  appear  in  com*t  and  make  his  defense-: 
but  the  title  to  any  property,  the  subject  of  the  judgment  or  order  sought  t 
be  opened,  which  by  it,  or  in  consequence  of  it,  shall  have  passed  to  a  pur- 
ciiaser  in  good  faith,  shall  not  be  affected  by  any  proceedings  under  this  s*^  - 
iion,  nor  shall  they  affect  the  title  to  any  property  sold  l)efore  judgment  unde? 
an  attachment.     The  advei-se  party,  on  the  hearing  of  an  application  to  ope:, 
a  judgment  or  oixler,  as  provided  in  tliis  section,  shall  \ye  allowed,  to  preseu* 
counter-artidavits  to  show  that  Uuring  the  pendency  of  the  action  1 1 leapplieau: 
had  notice  thereof  in  time  to  appear  in  court  and  make  his  defense.*' 

It  is  practically  conceiled  by  the  plaintiff  that  every  requirement  of  tli  - 
section  to  authorize  the  opening  of  the  judgment  existed,  except  that  of  th- 
defendant's  want  of  jictual  notice  of  the  pendency  of  the  action.  On  llii- 
point  the  defendant  filed  several  affidavits,  among  them  his  own,  by  whicli  i" 
seems  to  us  he  made  a  showing  bringing  himself  fairly  within  the  section  *c 
the  statute  above  quoted.  In  his  own  affidavit  he  says  expressly  that  he  wa- 
a  resident  of  the  state  of  Ohio  during  all  of  the  time  of  the  pendency  of  u. 
action,  and  did  not  know  of  it  "till  about  the  thirtieth  day  of  March,  loTl*. 
( )f  the  api)earance  and  answer  made  in  his  name  by  JS.  J.  Stevenson,  he  say- 
that  he  "  had  never  employed  an  attorney  to  defend  said  suit,  nor  had  affiai." 
luthorized  any  person  or  agent  to  employ  attorneys  for  him,  or  to  appear  i; 
any  litigation  in  Otoe  county,  Nebraska."  And  iis  to  this  appearance,  whic- 
seems  to  have  been  withdrawn  by  leave  of  the  court,  S.  J.  wStevenson.  the  ai- 
torney,  says,  in  his  affidavit,  tliat  what  he  did  in  the  case  was  done  -^at  il.- 
request  of  John  Irwin."  John  Irwin  swears  that  he  "  spoke  to  S.  J.  Stevei - 
son,  attorney,  about  the  matter,  without  knowing  what  should  be  done,  an-: 
without  having  any  authority  to  employ  an  attorney  for  Samuel  Irwin  lu 
either  of  said  defendants,"  etc. 

Opposed  to  this,  on  tlie  riuestion  of  the  right  of  Stevenson  to  api>ear  in  tri- 
case,  there  was  produced  a  power  of  Jittorney  from  Samuel  Irwin  to  Jolii; 
Irwin,  by  which  the  latter  was,  in  terms,  authorized  to  **  bargain,  sell,  an«^ 
convey  in  fee-simple,  by  deed  of  general  warranty,  for  such  price,  upon  sncii 
terms  of  credit,  and  to  such  person  or  persons  as  he  shall  think  fit,  the  wholr- 
or  any  part  of  any  and  all  real  estate  of  every  kind  and  description  Iwlongini: 
to  me,  and  lying  and  being  in  the  county  of  Otoe,  in  the  state  of  Nebraska." 
Also  empowering  him  '*  to  le-ise  and  to  farm  let,  by  leases  duly  executeti,  for 
such  term  or  number  of  yeai'S,  to  such  person  or  persons,  at  such  yearly  oi 
other  rents,  in  money  or  kind,  as  he  may  think  fit,  the  whole  or  any  part  of 
such  lands. 

It  would  seem  that  the  mere  reading  of  this  power  of  attorney  ought  to  I^ 
sutiicient  to  satisfy  any  one  that  it  gave  no  authority  to  John  Irw^in  to  appt-ai- 
or  to  employ  an  attorney  to  appear,  in  the  case  at  bar.  The  learned  judge  of 
the  district  court  held  that  it  did  not,  and  in  this  we  think  he  was  clearly  right- 
and  this  is  decisive  of  the  case.  But  an  extensive  brief  has  been  filed  on  I)*- 
half  of  the  plaintiff  discussing  at  length  many  questions,  which,  although  m»t 
of  importance  to  this  issue,  ought  not,  perhaps,  to  be  wholly  overlooked  by  us 
at  this  time. 

One  of  the  points  urged  upon  our  attention  is  that  **  the  withdrawal  of  an 
answer  does  not  withdraw  an  appearance."  Very  true;  but  here  the  reconl 
shows  that  on  the  eve  of  the  trial,  "  by  leave  of  the  court  first  had  and  oIp- 
tulned,  Samuel  J.  Stevenson  withdraws  his  appearance  as  attorney  for  defend- 
ants therein."  So  that  the  appearance  as  well  as  the  answer  were  gone. 
This  having  been  done  by  leave  of  the  court,  left  the  case,,  as  we  think,  in  the 
same  situation  as  if  no  answer  had  been  filed. 
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If  we  are  correct  in  this,  then  surely  if  Samuel  Irwin  had  no  actual  notice 
of  the  pendency  of  the  action,  having  been  only  constructively  served,  he  was 
in  a  situation  which  entitled  him  to  the  benefit  intended  by  section  82  of 
the  Code.  It  is  also  contended  that  '^  the  appearance  of  an  attorney  of  a 
court  for  a  party  in  a  proceeding  pending  in  a  court,  binds  the  party  for  whom 
he  appears  and  assumes  to  act,  whether  he  is  in  fact  authorized  to  act  or  not." 

On  this  point  we  cannot  agree  with  counsel.  The  better  rule  seems  to  be 
*'  that  although  an  authority  will  be  presumed,  when  an  attorney  appears  for 
a  defendant  not  served  with  process,  yet  if  the  defendant  proves  that  he  had 
no  authority,  his  rights  cannot  be  affected  by  the  attorney's  acts.*'  1  Wait, 
Ac.  &  Def.  458;  Denton  v.  Noyes,  6  Johns.  298;  Frye  v.  County  of  Calhoun^ 
14  111.  132;  T^gere  v.  RicJiardy  10  La.  Ann.  669;  Hundley  v.  Statelor,  6  Litt. 
(Ky.)  186;  Hess  v.  Cole,  23  K.  J.  Law,  116.  But,  as  we  have  before  shown, 
this  question  was  really  eliminated  from  the  case  by  the  authorized  with- 
drawal of  the  appearance  made  by  the  attorney. 

A  very  large  portion  of  the  plaintiff's  brief  is  devoted  to  a  discussion  of 
the  relation  of  principal  and  agent,  which,  although  interesting,  is  really  in- 
applicable to  the  real  matter  in  issue. 

As  before  stated,  we  are  simply  to  review  the  action  of  the  district  court 
upon  the  question  of  the  right  of  the  defendant  to  have  the  judgment  against 
him  opened,  so  as  to  enable  him  to  make  his  defense.  The  statute  giving 
this  right  to  defendants  constructively  summoned  requires  a  certain  showing 
to  be  made  "  to  the  satisfaction  of  the  court."  This  the  defendant  did.  Upon 
the  showing  made  the  district  court  found  ''  that  no  authorized  person  had 
appeared  for  *'  the  defendant,  and  '*  tliat  during  the  pendency  of  the  action 
*  *  *  "  he  "  had  no  actual  notice  thereof."  This  finding,  based  as  it  is 
upon  evidence,  like  the  finding  of  courts  and  juries  generally  upon  questions 
of  fact  within  their  jurisdiction,  has  every  presumption  in  its  favor,  and 
should  not  be  disturbed  by  us  unless  clearly  wrong.  We  cannot  say  it  was 
wrong,  therefore  it  must  be  sustained.  The  point  that  the  payment  of  costs 
by  the  defendant  was  **  not  made  a  prerequisite  to  opening  the  judgment,"  is 
of  no  consequence.  The  statute  leaves  the  matter  of  whether  the  payment  of 
costs  shall  be  required  at  all  or  not  entirely  to  the  discretion  of  the  court  to 
which  the  application  is  addressed. 

In  that  particular  the  decision  must  be  left  to  rest  on  the  sound  discre- 
tion of  that  court.    Order  affirmed. 
T.15--46  (nos.  xl-xiii) 
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O'IIara  t?.  Wells. 
Filed  May  23,  1883. 

1.  If  hypothetical  questions  are  resorted  to  ia  the  eramiaation  of  expert  witnesses,  they  most  be  so 
framed  as  to  fairly  reflect  facts  either  admitted  or  proved  by  other  witnesses. 

2.  AHhoQgh  a  non-expert  witness  is  incompetent  to  give  his  opinion  as  to  the  exiBtence  of  a  disloca- 
tion of  a  limb,  he  may  describe  its  appearance,  as  he  saw  it,  to  the  jary. 

3.  Where  no  special  agreement  is  made  with  a  physician  or  sargeon  respectUig  bisserrice».  the  lav 
implies  an  undertulcing  on  his  part  simply  that  he  will  exwcise  a  reasonable  degree  of  care  and  skiM 
in  the  treatment  of  hix  patient,  not  that  he  will  ett'ect  a  per'ect  cure. 

4.  The  giving  of  an  instruction  to  a  jury,  uncalled  for  by  ttie  evidence,  if  not  prejudicial,  is  not  a 
snfficient  reason  for  setting  their  verdict  aside. 

Error  from  Gage  county. 

Colby  d'  Hazlett  and  0.  F.  Mason^  for  plaintiff.     A.  Hardy,  for  defendant. 

Lake,  C.  J.  The  verdict  is  fairly  and  sufficiently  supported  by  the  evi- 
dence found  in  the  bill  of  exceptions,  and  the  objection  that  it  is  not  must 
be  overruled.  The  other  matters  relied  on  as  ground  for  a  reversal  of  the 
judgment  are  certain  rulings  of  the  judge  upon  the  admissibility  of  evidence, 
and  in  his  charge  to  tlie  jury  upon  the  law  of  the  case.  These  will  be  consid- 
ered in  the  order  in  which  they  are  presented  to  us  by  counsel. 

The  first  of  these  rulings  occurred  during  the  cross-examination  of  the 
plaintiff.  He  was  asked  whether,  while  he  was  still  under  treatment  by  the 
defendant,  he  did  not  say  to  one  Hulitt  that  his  arm  was  ** mending  slowly** 
and  **  getting  stronger."  This  was  objected  to,  on  the  ground  of  its  being 
immaterial,  irrelevant,  and  incompetent.  But  the  objection  was  overruled  and 
H  negative  answer  given.  It  is  not  claimed  that,  of  themselves,  this  question 
and  answer  were  at  all  prejudicial, -and  clearly  they  were  not.  The  complaint 
is  that  they  were  permitted  afterwards  to  be  made  the  basis  for  calling  apon 
Hulitt  to  give  a  contradictory,  and,  perhaps,  impeaching  statement  on  this 
point.  But  to  this  testimony  of  Hulitt  no  exception  appears  to  have  been 
taken.  Indeed,  it  does  not  appear  that  the  judge  ruled  upon  the  objection, 
which  is  simply  noted  in  pencil  upon  the  margin  of  the  page  opposite  the 
question,  so  that  we  are  relieved  of  the  duty  of  saying  whether,  in  this  re- 
spect, the  testimony  were  admissible  or  not. 

It  is  claimed  that  the  court  erred  in  sustaining  objections  to  two  of  the  ques- 
tions put  to  Dr.  James  D.  Minkler.  The  first  of  these  questions  was :  "  You  can 
state  whether,  if  the  plaintiff,  holding  th^  horse  with  the  halter  in  his  hand,  re- 
ceived a  jerk  or  sudden  pulling  and  a  kick  on  the  arm,  what  the  effect  would 
be  as  to  dislocation."  The  second  was  this:  "A blow  breaking  the  bone  of 
the  arm,  —the  ulna, — what  tendency  would  that  have  as  to  dislocation  at  tht» 
wrist?"  Both  of  these  questions  were  objectionable,  and  rightly  excluded. 
They  were  hypothetical,  and  as  such  much  too  indefinite,  not  being  confineii 
to  conditions  like  those  under  which  the  plaintiff's  arm  was  injured.  \Fher«- 
hypothetical  questions  are  resorted  to  in  the  examination  of  expert  wit- 
nesses, they  must  be  so  framed  as  to  fairly  reflect  facts  either  admitted  or 
proved  by  other  witnesses,  otherwise  the  testimony  drawn  out  by  them  can 
have  no  real  value,  but  may  do  much  harm  in  the  decision  of  the  case. 
Besides,  after  these  questions  were  ruled  out  proper  ones  were  put,  and  thus 
the  opinion  of  the  witness  on  the  point  fully  obtained. 

In  these  rulings  of  the  trial  judge,  as,  indeed,  in  all  others  respecting  the 
admissibility  of  expert  testimony,  we  see  no  cause  whatever  for  complaint. 

As  to  the  witness  Boyd,  he  being  neither  a  surgeon  nor  physician,  the  ques- 
tion put  to  him  respecting  the  condition  of  the  plaintiff's  arm  in  January  fol- 
lowing the  injury,  "as  to  dislocation  at  the  wrist,"  was  rightly  rejected  on 
the  ground  of  his  incompetency.     He  was,  however,  properly  permitted  to  tell 
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the  jury  how  the  arm  appeared  at  that  time  in  comparison  with  its  appear- 
ance  at  the  trial,  and  this  was  as  far  as  he  was  competent  to  go. 

It  is  claimed  that  the  court  erred  in  permitting  the  witness  Ellingsvvorth  to 
testify  as  to  what  the  plaintiff  said  to  him  respecting  his  arm  just  after  the 
splints  were  removed.  His  testimony  was  that  the  plaintiff  showed  his  arm, 
and  *'  said  he  felt  satisfled,  and  that  it  was  all  right." 

It  is  said  by  counsel  in  argument  ^*  that  the  plaintiff!  was  no  expert,  and  he 
knew  nothing  at  that  time  as  to  whether  his  arm  was  all  right  or  not.'*  It 
is  possible  that  the  plaintiff's  want  of  knowledge  on  the  subject  rendered  his 
opinion  expressed  to  this  witness  of  very  little  or  no  real  value;  but  this,  the 
record  shows,  was  not  the  ground  on  which  its  exclusion  was  asked;  the  ob- 
jection to  it  there  being  simply  that  what  he  had  said  was  "  immaterial  and 
irrelevant,"  whicli  very  clearly  was  intenable.  But.  independently  of  this 
technical  criticism  of  the  objection  made  in  the  court  below,  we  think  the  ad- 
mission entirely  competent  evidence,  and  of  considerable  value,  in  view  of  the 
plaintiff's  testimony  respecting  the  condition  and  his  use  of  his  arm.'especially 
of  the  wrist  and  elbow  joints,  and  of  the  injury  caused  by  his  fall  in  endeav- 
oring to  jump  over  a  saw-horse  some  time  afterwards.  There  is  no  error  in 
this  particular. 

The  errors  alleged  of  the  instructions  are  four:  The  first  one  complained 
of  was  in  reference  to  the  undertaking  of  a  physician  and  surgeon  in  the  prac- 
tice of  his  profession.  It  laid  down  the  rule  that  ^'  the  law  implies  an  under- 
taking on  his  part  that  he  will  use  a  reasonable  degree  of  care  and  skill  in  the 
treatment  of  his  patient,"  etc.,  and  that  he  is  not  liable  in  damages  for  want 
of  success,  unless  it  is  shown  to  result  from  a  want  of  ordinary  skill  and  learn- 
ing, and  such  as  is  ordinarily  possessed  by  othei-sof  his  profession,  or  for  want 
of  ordinary  care  and  attention." 

It  is  conceded  that  this  would  be  a  fair  statement  of  the  law  applicable  to 
the  ordinary  engagements  of  physicians  and  surgeons,  wherein  they  under- 
take no  more  than  what  the  law  exacts  of  them.  But  it  is  claimed  that  it 
was  not  (Applicable  to  the  case  at  bar,  for  the  reason,  as  we  understaud  coun- 
sel, that  the  defendant's  engagement  was,  without  qualification,  to  effect  a 
complete  cure.  We  no  not  so  understand  the  case  as  made  by  either  the  peti- 
tion or  the  evidence.  We  see  nothing  in  it  respecting  the  rights  and  liabil- 
ities of  the  parties  at  all  unlike  those  cases  where,  without  special  agreement, 
physicians  answer  to  the  ordinary  calls  upon  them  by  the  sick  for  treatment. 
So  special  agreement  is  here  either  alleged  or  proved;  no  certain  results  from 
the  service  rendered  by  the  defendant  was  asked  or  promised.  And  so,  we 
apprehend,  the  plaintitf  s  counsel  must  have  regarded  the  case  at  the  trial,  for 
otherwise  their  management  of  it,  especially  in  asking  an  instruction  upon 
the  implication  of  law,  which  was  given,  couched  in  substuntially  the  same 
language  as  that  of  the  one  now  objected  to,  could  not  be  satisfactorily  ac- 
counted for.  The  instruction  stated  the  rule  correctly,  and  it  was  entirely 
applicable  to  the  evidence  before  the  jury. 

The  second  instruction,  to  which  exception  is  taken,  was  in  these  words:  **A 
party  is  not  negligent  if  he  use  all  the  skill  and  diligence  which  can  be  at- 
tained  by  reasoiable  means."  It  is  objected  to  this— First,  that  it  assumes 
**  there  was  no  express  contract;"  and, ^econrf,  that." it  is  indelinite  and  vague, 
and  does  not  say  what  party  or  who  it  is, — whether  the  plaintiff,  defendant,  or 
some  other  person."  The  first  of  these  objections  is  sufficiently  answered  by 
what  we  have  said  respecting  the  nature  of  the  defendant's  engagement,  and 
as  to  the  second  all  that  need  be  said  is  that  we  regard  the  criticism  as  being 
without  any  merit  whatever.  It  would  be  exceedingly  unjust  to  the  jury  to 
indulge  in  the  presumption  that  they  did  not,  or  possibly  could  not,  compre- 
hend the  meaning  of  the  word  "party"  in  this  instruction,  when  taken  in 
connection  with  the  rest  of  the  charge."   We  are  unwilling  to  admit  that  they 
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could  have  been  siiiNciently  stupid  to  have  supposed  that  any  one  but  a  i»er- 
son  occupying  a  relation  similar  to  that  of  the  defendant  to  the  plaintiff  was 
meant. 

Exception  is  also  taken  to  the  charge  that  **a  medical  diploma  from  a  regu- 
larly constituted  medical  college  is  prima  facie  evidence  of  ordinary  skiir 
It  is  true,  as  claimed  by  plaintiff's  counsel,  that  there  was  no  issue  to  which 
this  was  applicable,  and  why  it  was  requested  or  given  does  not  appear. 
That  the  defendant  was  what  he  held  himself  out  to  be,  a  competent  practitioner 
of  the  healing  art,  was  not  disputed,  but  conceded  by  the  petition.  He  .was 
sued  as  such.  The  gist  of  the  complaint  against  him  was  simply  that  he  per- 
formed his  work  on  the  injured  limb  ''carelessly,  negligently,  and  unskill- 
fully."  But,  while  the  instruction  was  uncalled  for,  it  is  not  possible  that  it 
could  have  prejudiced  the  plaintiff,  and  therefore  is  not  a  sufficient  reason  fur 
setting  the  verdict  aside.  And,  finally,  it  is  claimed  that  there  was  error 
committed  in  giving  the  fourth  instruction  requested  by  the  defendant,  whie-i 
was  that  "  the  patient  must  exercise  ordinary  care  and  prudence,  and  obey  aJl 
reiisonable  instructions  given  him  by  the  surgeon." 

It  is  conceded  that,  as  an  abstract  proposition  of  law,  the  instruction  may 
have  been  sound,  but  it  is  contended  that  there  were  no  facts  to  which  it  was 
applicable.    In  this  contention,  we  think,  counsel  labor  under  a  mistake. 

Tlie  defendant  testified  that,  at  the  time  of  the  removal  of  the  splints, !:» 
'*  told  him  to  be  careful  of  his  arm,  and  work  it — flex  it — and  break  these  at- 
tachments of  the  ligaments  loose  there  from  the  callus."  This  was  about  th»f 
middle  of  December.  Instead  of  being  careful,  however,  it  is  shown  by  the 
testimony  of  the  plaintiff  himself  that  some  time  in  February  following,  and 
while  his  arm  was  still  in  a  weak  condition,  he  injured  it  to  some  extent  while 
engaged  in  the  sport  of  jumping  over  a  saw-horse  with  one  Boyd.  On  th^ 
witi) ess-stand  he  said  of  this  affair:  *^I  was  on  the  ranch  of  Boyd.  I  think 
it  was  about  tlie  middle  of  February.  He  had  a  carpenter's  saw-horse,  and 
we  were  jumping  over  it,  and,  in  jumping  over,  I  struck  on  the  top  of  the 
horse,  and  it  broke  down  under  me,  and  I  struck  across  with  my  back  and  fell 
over  that  way,  and  struck  the  ground  with  my  hand,  and  I  got  up  and  saw 
the  wrist  was  swollen  a  little."  And  on  this  point  there  is  the  testimony  of 
several  witnesses  to  the  effect  that  the  plaintiff  told  them  in  substance  that 
'*  his  arm  was  all  right  until  he  fell  over  a  saw-horse  and  broke  it  again  ;**  tliat 
this  fall  "  was  what  threw  it  out  of  place  at  the  wrist  and  elbow,"  etc.  There 
was,  at  least,  sufficient  evidence  of  this  sort  before  the  jury  to  warrant  a  find- 
ing that  the  dislocations  complained  of  were  caused  by  this  fall,  and  not  by 
the  kick  which  produced  the  fracture. 

There  is  no  error  complained  of  for  which  a  new  trial  should  be  granted, 
and  tlie  judgment  will  be  affirmed. 
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Morris  v,  Morton. 
Filed  May  22, 1883. 

1.  One  M.,  as  aocommodatloa  maker,  signed  with  one  Meads  a  negotiable  pronissory  note  payable 
to  W.  W.  did  not  accept  the  note  for  the  purposes  for  which  it  was  intended,  bat  indorsed  the  same, 
nnd  delivered  it  to  Mends  to  enable  him  to  negotiate  it.  Held,  that  there  had  been  a  sufficient  delivery 
of  the  not«  to  the  payee. 

2.  An  accommodation  note,  Indorsed  by  the  payee  and  delivered  to  one  of  the  makers  before  dne  to 
be  negotiated,  is  not  presamed  to  hare  been  paid,  and  a  person  parchasing  the  aame  in  good  faith 
may  recover  thereon. 

Error  from  Saline  county. 

W.  If.  Morris,  pro  se,    Dawes  d:  FosSy  for  defendant. 
Maxwell,  J.    This  action  is  brought  on  a  promissary  note,  of  which  the 
following  is  a  copy: 

*'  $300.  WiLBEB,  Nkbraska,  January  9,  1879. 

"  Six  mouths  after  date  we  promise  to  pay  to  the  order  of  J.  W.  Wehn,  Jr.. 
three  'hundred  dollars,  at  W.  C.  Henry's  bank,  Wilber,  Nebraska,  for  value 
received,  with  interest  at  10  per  cent,  per  annum,  payable  annually;  and  in 
any  action  that  may  be  brought  for  any  sum  due  under  the  provisions  of  this 
note  by  the  holder  thereof,  he  shall  be  entitled  to  recover  of  the  makers 
thereof  a  reasonable  sum  as  attorney's  fee,  to  be  fixed  by  the  court. 

"M.  Wehn. 

"  W.  T.  Meads. 

"  A.  V.  Herman. 

"  E.  S.  Abbott. 

"  Wm.  H.  Morris. 
*'  Note  indorsed:    *  J.  W.  Wehn,  Jr.    (Without  recourse.)* " 

Morris  answered  the  petition,  denying  the  execution  of  the  note,  but  alleg- 
ing in  substance  that  upon  the  representation  of  one  W.  T.  Meads  that  he 
was  about  to  rent  the  newspaper  known  as  the  Opposition^  and  the  appurte- 
nances, then  located  at  Wilber  and  owned  by  J.  W.  Wehn,  Jr. ;  and  it  being 
necessarj'  that  said  Meads  should  give  security  for  the  rent  of  said  newspaper 
office  and  appurtenances  for  six  months,  at  850  per  month,  he,  (Morris,)  with 
the  other  sureties,  was  induced  to  sign  said  note  and  deliver  the  same  to 
Meads  for  delivery  to  said  Wehn;  that  Meads  never  delivered  the  note  to 
Wehn,  but  fraudulently  and  without  authority  used  said  note  as  collateral 
security  for  a  loan  to  himself. 

On  the  trial  of  the  cause  in  the  court  below  judgment  was  rendered  in  favor 
of  Morton  for  the  sum  of  $100.40.  Morris  brings  the  cause  into  this  court  by 
l)etition  in  error.  It  appears  from  the  testimony  that  Wehn  did  not  require 
any  security  except  the  conditions  of  the  lease  for  the  rent  of  the  newspaper 
office,  and  that  he  refused  to  receive  the  note  in  question  for  some  cause  which 
does  not  appear ;  that  Meads  then  stated  to  him  (Wehn)  that,  if  he  would  in- 
dorse the  note  in  question  and  return  it,  he  (Meads)  could  obtain  the  money 
thereon  and  pay  a  portion  of  the  rent  then  due,  and  that  Wehn  thereupon 
took  the  note  and  indorsed  it  without  recourse  and  delivered  it  to  Meads, 
who  transferred  the  same  to  the  defendant  in  error  before  it  was  due,  as  col- 
lateral security  for  a  loan  of  $200. 

The  plaintiff  in  error  contends  that  there  has  been  no  delivery  of  the  note 
to  the  payee,  and  it  being  purchased  from  one  of  the  makers  of  the  same, 
therefore  the  defendant  in  error  is  not  an  innocent  purchaser  and  cannot  re- 
cover. It  is  essential  to  the  validity  of  a  promissory  note  that  it  be  delivered 
to  the  payee  or  his  authorized  agent,  and  unless  it  is  so  delivered  it  is  of  no 
validity.  *  Daniel,  Neg.  Inst.  51,  and  cases  cited  in  note  i.     But  there  was  a 
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delivery  to  the  payee  in  this  case.  It  is  true  the  note  was  not  used  iu  the  ex- 
act manner  contemplated  by  the  plaintiff  in  error,  still  he  signed  the  same  as 
accommodation  uijiker  for  the  purpose  of  aiding  Meads;  therefore,  when  Meads 
delivered  the  note  to  Weha  for  his  indorsement,  in  order  tliat  he  might  nego- 
tiate the  same  and  raise  money  thereon,  a  poition  of  which  was  to  be  applied 
in  payment  of  the  rent,  it  was  a  sutiicient  delivery.  The  mere  fact  thjit  a  nole 
was  intended  to  be  discounted  at  a  particular  bank,  will  not  prevent  the  jKirty 
for  whose  benelit  it  was  given  from  m.iking  other  use  of  it.  2  Pai*s.  Xotes 
Sc  Bills.  28;  Jhuik  of  Rutland  v.  lifiek,  5  Wend.  66;  MohatrkBank  v.  Corey, 
1  IliJl,  513;  GnnuUn  v.  Le  Hoy,  2  Paige,  509. 

iSeootid.  The  indorsement  by  the  i)ayee  and  delivery  to  Meads  for  the  pur- 
pose of  negotiating  the  same,  the  note  not  being  due,  did  not  raise  a  pi^esump- 
tion  of  payment  so  as  to  defeat  a  recovery.  The  rule  may  be  and  probably  is 
the  other  way  in  regard  to  past-due  paper,  but  not  as  to  tiiat  not  due. 

It  is  very  clear  that  justice  has  been  done,  and  the  judgment  must  be  af- 
Armed. 


New  England  Moutoage  Secujuty  Co.  p.  Teller  and  others. 
Filed  May  22,  1883. 

A  verdict  or  Jadgmeiit  will  not  be  set  aside,  a«  being  ngainst  the  weight  of  evidence,  aniess  it  Is 
clearly  so. 

Appeiil  from  Butler  county. 

Hull  (&  titearns,  for  appellant.     Horaoe  Garfield,  for  appellees. 

Maxwell,  J.  This  is  an  action  to  foreclose  a  mortgage  given  to  secure  a 
note  for  i$300.    The  defense  is  usury. 

On  the  trial  of  the  cause  the  court  below  found  as  follows:  "That  the 
contract  is  a  Nebraska  contract,  and  tliat  one  C.  C.  Cook,  or  the  Corbin  Bank- 
ing Company  of  New  York,  was  and  acted  .is  the  agents  of  the  said  plaintiffs: 
that  the  sum  of  8240  was  paid  to  the  defendant,  and  no  other  thing  of  value, 
ius  a  consideration  of  said  note  smd  mortgage;  and  that  the  said  contnu^t  wsis 
usurious.  The  court  further  finds  that  since  the  execution  of  said  note  and 
mortgage,  that  the  sum  of  $57.50  has  been  paid  thereon  by  said  defendant,  and 
that  there  is  now  due  thereon  tlie  sum  of  S180.50,  and  no  more;  and  the  said 
defendants,  Pierre  Teller  et  aL,  liave  and  recover  from  the  New  England  MorU 
gage  Security  Companv,  plaintiff  herein,  their  costs  herein  expended,  taxetl 
at ." 

A  decree  of  foreclosure  and  sale  wiis  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $182.50.  The  only  question  presented  by  the  record  is  whether  or 
not  the  judgment  is  sustained  by  the  evidence.  The  established  rule  in  this 
court  is  that  unless  a  verdict  or  judgment  is  cleiirly  wrong  it  will  not  be  set 
aside.  It  would  subserve  no  good  purpose  to  review  the  evidence  at  length, 
but,  in  our  opinion,  it  fully  sustains  the  judgment. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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TowxsEND  V,  Lamb  and  others. 
Filed  May  22, 1888. 

A  proposition  for  precinct  bonds  to  a  railroad  company  provided  tliat  they  should  be  issued  **  when 
■aid  road  shall  be  graded,  tied,  and  ironed,  and  completed  ready  for  the  rnnning  of  trains,  and  trains 
ranning  thereon,  etc.,  on  or  before  the  first  day  of  January,  1880."  Held^  that  the  company,  on  com- 
pliance with  these  conditions  within  the  time  specified,  was  entitled  to  the  bonds. 

Appeal  from  Gage  county. 

Mason  ct-  WhedaUy  for  appellants.  Colby  d'  Hazlett  and  Poppleton  <6  Thur^- 
tof^  for  appellees. 

Maxwell,  J.  This  is  an  action  brought  by  the  plaintiff,  for  himself  and 
all  other  tax-payers  of  Beatrice  precinct,  in  Gage  county,  to  restrain  the  issuing 
of  $20,000  of  the  bonds  of  said  precinct  to  the  Omalia  &  Republican  Valley 
Railroad  Company.  On  the  trial  of  the  cause  in  thcNCOurt  below  judgment 
was  rendered  in  favor  of  the  defendants,  and  the  action  dismissed.  The 
plaintiff  appeals  to  this  court. 

It  appears  from  the  record  that  in  July,  1879,  the  county  commissioners  of 
(lage  county  submitted  to  the  electors  of  Beatrice  precinct  the  question  of 
issuing  precinct  bonds  to  the  amount  of  $20,000  to  the  Omaha  it  itepublican 
Valley  Railroad  Company,  "  to  aid  in  the  construction  of  a  railroad  connect- 
ing with  the  8t.  Joseph  &  Western  Railroad  fiom  the  south  line  of  said  Gage 
county,  in  a  northerly  direction,  via  the  towns  of  Blue  Springs  and  Beatrice,  to 
the  north  line  of  said  county  of  Gage»  and  through  said  Beatrice  precinct; 
said  bonds  to  be  issued  in  sums  of  one  thousand  dollars  (81,000)  each,  to  be 
made  payable  to  bearer,  to  be  dated  on  the  first  day  of  January,  A.  D.  1880, 
and  to  become  due  twenty  years  from  the  date  thereof,  with  annual  interest 
at  the  rate  of  eight  per  cent,  per  annum,  payable  annually  on  the  first  day  of 
January  of  each  year,  upon  interest  coupons  thereto  attached,  both  interest  and 
principal  to  be  payable  at  the  fiscal  agency  of  the  state  of  Xebraska  in  the 
city  of  New  York;  and  shall  the  said  county  commissioners  of  the  said  county 
of  Gage  cause  to  be  levied  on  the  taxable  property  of  the  said  precinct,  in  said 
county  and  state,  a  tux  annually  sufficient  for  the  payment  o^f  the  interest  on 
said  coupons  bonds  as  it  becomes  due,  and,  after  ten  years  from  the  date  of 
said  bonds;  shall  said  county  commissioners  of  said  Gage  county  cause  to  be 
levied,  in  addition  to  all  other  taxes  on  the  taxable  property  of  said  precinct, 
an  amount  of  taxes  sufticient  to  create  a  sinking  fund  for  the  payment  at  ma- 
turity of  the  principal  of  said  bonds;  and  shall  the  said  taxes  be  continued 
from  year  to  year  until  the  said  bonds  are  fully  paid :  provided,  that  said  pre- 
cinct shall  only  be  liable  to  pay  interest  on  said  bonds  from  the  time  that  said 
railroad  company  shall  become  entitled  to  receive  the  same,  Jis  hereinafter 
provided:  and  provided  further,  that  the  said  bonds  shall  be  i.ssned  to  said 
railroad  company  when  said  road  shall  be  graded,  tied,  and  ironeil.  and  com- 
pleted ready  for  the  running  of  trains,  and  trains  running  thereon,  from  a 
point  on  the  St.  Joseph  &  AV^estern  Railroad  south  of  the  county  of  Gage, 
via  the  town  of  Blue  Springs,  to  the  town  of  Beiitrice,  in  said  Beatrice  pre- 
cinct, on  or  before  tlie  first  day  of  January,  1880?  Said  railroad,  when  com- 
pleted, shall  be  of  uniform  gauge  with  the  Union  Pacific  Railroad,  and  shall  be 
maintained  and  operated  a.s  a  first-class  railroml,  with  a  passenger  and  freight 
depot  at  said  town  of  Beatrice,  which  passenger  and  freight  depot  shall  be 
located  at  some  point  where  Fifth  street  crosses  Court  street  in  the  city  of 
Beatrice.'* 

The  proposition  was  .adopted,  and  the  road  was  built  and  trains  were  running 
thereon  before  January  1.  1880.  The  roiul,  however,  was  not  so  well  ballasted 
as  are  older  roads,  nor  iloes  it  appear  that  it  is  practicable  to  so  ballast  a  new 
road;  but  trains  have  been  running  thereon  ever  since,  and,  so  far  as  appears, 
there  has  been  no  interruption  in  the  carriage  of  either  passengers  or  freight, 
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and  there  is  no  claim  that  the  road  has  not  been  maintained  in  as  good  con- 
dition as  required  in  the  proposition. 

There  seems  to  liave  been  a  substantial  compliance  on  the  part  of  the  rail- 
road company  with  the  terms  of  the  proposition.  The  principal  objection 
made  bv  the  attorney  for  the  plaintiff  is  that  the  terms  of  the  proposition  re- 
quired the  company  to  erect  a  passenger  and  freight  depot  in  the  town  of 
Beatrice  on  or  before  the  first  day  of  January,  1880,  and  as  they  failed  to  erect 
such  building  within  the  time  specified,  they  are  not  entitled  to  the  bonds 
in  question.  It  will  be  observed  that  the  proposition  is  that  «*said  bonds 
shall  be  issued  to  said  railroad  company  when  said  road  shall  be  graded, 
tied,  ironed,  and  completed  ready  for  the  running  of  trains,  and  trams  run- 
ning thereon,  etc.,  on  or  before  the  first  day  of  January,  1880."  That  is, 
the  road  was  to  be  constructed  ready  for  the  running  of  trains,  and  trains 
running  thereon,  on  or  before  the  fii*st  day  of  January,  1880.  If  this  was 
accomplished  within  the  time  specified,  the  company  was  to  receive  the 
bonds.  The  provision  as  to  the  erection  of  the  depot  is  in  another  sentence. 
and  is  in  the  nature  of  a  covenant  or  agreement  that  the  company  will  erect 
a  depot  within  ceitain  specified  limits,  and  will  maintain  and  operate  the  road 
as  a  first-class  road  of  uniform  gauge  with  the  Union  Pacific  Railroad ;  but 
the  erection  of  the  depot  prior  to  the  first  of  January,  1881,  was  not  required 
to  entitle  the  company  to  the  bonds  in  question. 

The  judgment  of  the  district  court  is  clearly  right,  and  is  affirmed. 


Dkitrichs  v.  Lincoln  &  N.  W.  R.  Co. 
Filed  May  22, 1883. 

Where  a  railroad  company  has  condemned  certain  real  estate  ae  the  property  of  A.,  U  cannot,  od 
appeal  from  award  of  damages,  prove  that  be  is  not  the  owner  without  pleading  each  want  of  title. 

Error  from  Platte  county. 

McAllister  Bros^j  for  plaintiff.     Whitmoyer,  Gerrard  <fe  Post,  for  defendant. 

Maxwell,  J.  This  case  was  before  this  court  in  1881,  and  is  reported  in 
12  Neb.  225;  [S.  C.  10  N.  W.  Rep.  718.]  On  the  second  trial  in  the  district 
court  a  vei-dict  was  returned  in  favor  of  the  plain tiflf  for  the  sum  of  SIO.  and 
judgment  rendered  thereon.  The  plaintiff  brings  the  cause  Into  this  court  by 
petition  in  error. 

It  appears  from  the  record  that  in  March,  1880,  lots  1  and  2,  in  block  7o, 
in  the  city  of  Columbus,  with  the  buildings  thereon,  were  condemned  by  the 
defendant  as  the  property  of  the  plaintiff,  the  award  of  the  damages  being  the 
sum  of  8600.  The  money  was  deposited  with  the  county  judge,  by  the  com- 
pany, with  notice  "  not  to  pay  said  property  owners  any  of  the  money  this 
day  deposited  with  you."  The  validity  of  such  notice,  where  possession  is 
taken  of  the  property  condemned,  is  very  doubtful;  but  that  question  is  not 
before  the  court.  The  company  then  took  possession  of  the  lots,  and  has  re- 
tained the  possession  ever  siuce.  The  company  filed  no  pleadings  in  the  district 
court,  nor,  indeed,  tendered  any  issue  of  want  of  title  in  the  plaintiff,  but  on 
the  trial  objected  to  the  evidence  of  title  offered  by  him,  and  succeeded  in 
having  the  same  excluded.  In  this  the  court  erred.  Republican  Val.  R.  Cv>. 
y.  ffayes,  14  N.  W.  Rep.  521 ;  Gerrard  v.OdkB.  H,  R,  Co,  15  K  W.  Rep.  231. 

The  plaintiff  derived  title  as  follows:  In  1861,  one  Francis  Smith  obtained 
a  patent  from  the  United  States  for  the  E.  J  of  the  S.  W.  4  of  section  20. 
township  17  N.,  range  1  E.  of  the  sixth  P.  M.  The  same  year  Smith  and 
wife  conveyed  to  John  P.  Becker,  as  trustee  for  the  Columbus  Town  Com- 
pany, certain  j)ortions  of  said  land,  including  the  lots  in  controversy,  Becker 
afterwards  conveyed  these  lots,  with  othera,  to  the  Columbus  Company.  The 
Columbus  Company  afterwards  conveyed  siud  lots,  with  others,  to  Deborah 
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and  irenriettii  Malcom.  In  1869,  Deborah  Malcom  conveyed  to  Alexander  B. 
Alalcom.  This  deed  purports  to  convey  the  entire  title,  but  the  manner  in 
whicfi  she  acquired  title  from  Henrietta  does  not  appear.  All  of  this  testi- 
mony was  admitted  without  objection.  In  1875,  Alexander  B.  Malcom  died, 
and  one  Ansel  Briggs  was  appointed  administrator  of  his  estate,  and  it  being 
necessary  to  sell  the  real  estate  in  question,  said  administrator  filed  a  .peti- 
tion for  that  purpose  in  the  district  court  of  Platte  county,  obtained  an  order 
of  sale,  and  sold  said  lots  to  the  plaintiff.  The  sale  was  thereafter  confirmed, 
and  a  deed  made  to  tile  purchaser.  The  record  of  the  deed  was  offered  by  the 
plaintiff  on  the  trial  of  the  cause  in  the  court  below,  to  prove  his  title. 

Various  objections  were  made,  not  to  the  record,  but  to  the  deed,  the  prin- 
cipal one  being  that  the  license  was  granted  in  Polk  county.  In  Stefjxupt  v. 
I>o^gy,  13  Neb.  290,  [S.  C.  13  N.  W.  Rep.  399,]  it  was  held  that  a  judge  at 
chambers  has  authority  to  grant  a  license  to  a  guardian  to  sell  real  estate;  and, 
in  our  opinion,  the  fact  that  license  was  not  granted  in  the  county  where  the 
land  lies,  provided  it  was  issued  in  the  proper  judicial  district,  is  immaterial. 

The  plaintiff  was  called  as  a  witness  and  testified  as  follows:  ^^Question. 
Are  you  acquainted  with  lots  1  and  2  in  block  75  in  this  city  ?  Answer.  Yes, 
sir.  Q.  State  who  was  in  possession  of  these  lots  about  the  first  of  April, 
1880,  if  you  know.  The  appellant  objects,  for  the  reason  it  is  incompetent, 
irrelevant,  and  immaterial  for  any  purpose  except  to  show  nominal  damages. 
The  Court.  You  may  answer.  A.  Myself.  Q,  About  how  long  pjior  to  that 
time  had  you  been  in  possession  of  this  property?  A.  About  three  years.  Q. 
Prior  to  the  first  of  April,  1880?  A.  About  three  years.  Q.  How  did  you 
get  out  of  the  possession  of  that  land  ?  The  appellant  objects  as  incompe- 
tent, irrelevant,  and  immalterial,  and  not  the  best  evidence.  The  appellee 
offei*8  to  show  by  this  witness  that  the  railroad  company  took  possession  of  the 
land  and  put  him  out,  and  still  holds  the  adverse  possession  of  this  property. 
The  appellant  admits  that  the  appellant  company  took  possession  ot  this 
property  in  the  exercise  of  the  right  of  eminent  domain,  and  has  ever  since 
held  possession  of  it  and  still  holds  possession  of  it;  that  it  is  the  identical 
property  in  controversy,  and  that  the  railroad  company  took  possession  of  it 
about  April  15,  1880.  Q.  When  and  how  was  this  action  commenced  with 
reference  to  this  property?  The  appellant  objects  as  incompetent,  irrelevant, 
and  immaterial,  and  not  the  best  evidence.  Sustained.  Q.  Mr.  Deitrichs,  did 
you  put  any  improvements  on  these  lots  after  the  time  that  you  got  your  title 
and  before  the  railroad  company  took  them  from  you  ?  A.  I  did.  The  ap- 
pellant objects  to  the  testimony  until  the  appellee  has  shown  title,  as  incom- 
petent, irrelevant,  and  immaterial." 

So  far  as  appears  the  railroad  company  has  only  the  title  possessed  by  the 
plaintiff.  He  was  in  possession,  claiming  to  be  the  owner,  and  he  was  the 
only  person  made  defendant  in  the  proceeding.  Whatever  interest  he  may 
have  had  in  the  premises  he  is  entitled  to  compensation  for.  This  is  but 
justice,  and  it  is  the  condition  upon  which  the  right  to  condemn  property  de- 
pends. 

The  judgment  of  the  district  court  is  reversed  and  the  cause  remanded  for 
a  new  trial. 
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Orchahd  V,  ScHOOL-Di8T.  ^o.  70  OF  Seward  Co. 
Filed  May  22,  1883. 

1.  In  I>^3,  in  pursuance  of  a  request  In  writing  of  dve  persons  purportin/c  to  be  leiral  voters,  a  spe. 
elal  meeting  was  called  and  held  of  the  electors  of  school-dlstrlct  No.  70  of  Seward  connty,  and  boods 
voted,  which  were  sold,  and  of  which  the  district  had  the  avails.  H«i4,  that  as  the  eleetlon  was  held 
by  borm  Jldc  electors  of  the  district,  who  did  not  ohtJeot  to  the  qoaliflcaUons  of  the  person  signing  tbe 
request,  the  court  would  presume  that  they  possessed  the  necessary  qualifications. 

2.  The  power  to  borrow  money  Implies  the  power  to  issue  bonds  or  other  evidence  of  lAdebtedneis 
for  its  payment. 

3.  The  sale  of  a  school  bond  for  less  than  its  face  value,  if  it  is  not  a  device  to  evade  the  asnry  laws 
isi  noVusnry. 

Error  from  Seward  county. 

Z>.  C.  MeKillip  and  Harwood  dk  Ames,  for  plaintiff.  Norwd  Bros,  and  tf. 
IV.  Lowlepy  for  defendant. 

Maxwell,  J.  This  is  an  action  upon  a  bond  for  the  sum  of  <^500,  allied 
to  have  been  issued  by  the  defendant*  in  the  year  1878,  for  the  purpose  of 
erecting  a  school-house  in  said  district.  The  defendant  in  its  answer  alleges 
that  the  request  for  the  special  meeting  called  for  the  purpose  of  voting  bonds 
was  not  signed  by  five  legal  voters  of  the  district,  for  the  reason  that  one 
Robert  Adams,  whose  name  was  signed  to  said  request,  never  signed  the  same, 
nor  authortzed  his  name  to  be  signed  thereto,  and  that  one  T.  Hackney,  whose 
name  was  attached  thereto,  never  resided  in  nor  was  a  qualified  voter  in  said 
district. 

In  the  answer  the  ^' defendant  admits  that  the  officers  of  defendant,  with- 
out authority  from  defendant,  executed  for  defendant  the  pretended  bond  in 
suit:  that  the  same  was  made  on  the  thirtieth  day  of  July,  1873,  for  ^MK 
drawing  10  per  cent,  from  date,  payable  annually,  principal  payable  July  30, 
1878*  in  pursuance  of  a  contract  entered  into  between  said  Hamilton  and  the 
oOicers  of  said  district,  and  that  the  only  consideration  which  said  officera  re- 
ceived was  the  sum  of  3400,  whereby  said  bond  was  usurious,  of  all  of  which 
the  said  plaintiff  had  notice.'' 

On  the  trial  of  the  cause  the  court  found  for  the  defendant  and  dismissed 
tlie  action.  The  questions  for  determination  are:  Firttt,  Was  the  special 
.  meeting  called  on  the  request  of  five  legal  voters  of  the  district,  as  required 
by  the  statute?  Second,  Did  the  authority  to  borrow  money  authorize  the 
district  to  issue  a  negotiable  bond  for  the  amount  of  the  loan  ?  Third.  Did 
the  sale  of  the  bond  for  less  than  the  face  value  constitute  usury  ? 

The  court  below  found  that  four  of  the  persons  signing  the  request  were 
legal  voters  in  the  district,  but  that  T.  Hackney,  who  signed  said  request,  was 
neither  a  voter  nor  a  resident  of  said  district.  It  does  appear,  however,  that 
one  J.  or  James  Hackney  was  a  resident  of  the  district,  and  that  the  special 
meeting  was  held  at  his  residence.  A  very  large  amount  of  the  testimony 
was  taken  to  prove  that  no  such  person  as  T.  or  Thomas  Hackney  was  a  res- 
ident of  the  district,  but  we  do  not  deem  this  testimony  material.  *  It  is  pretty 
evident  that  J.  Hackney  or  James  Hackney  did  sign  the  I'equest.  It  is  ids** 
clearly  proven  that,  in  pursuance  of  the  request,  a  special  meeting  of  the 
votei's  of  the  district  was  held,  at  which  eight  votes  were  cast,  five  being  in 
favor  of  the  proposition  and  three  against.  The  legal  votera  of  the  district, 
being  five  in  number,  when  assembled  in  pursuance  of  the  call  based  upon 
the  request  signed  by  five  persons  purporting  to  be  legal  voters  of  the  dis- 
trict, made  no  objections  to  the  qualifications  of  such  persons  and  reganled 
them  as  legal  voters;  and  when  such  is  the  case,  and  the  meeting  had  appar- 
ant  authority  to  act,  the  couit  w^ill  not  inquire  into  the  qualifications  of  the 
persons  signing  the  request.  The  case  differs  from  that  of  State  v.  Sel^ool- 
dist.  No.  9,  Nuckolls  Co.  10  Xeb.  544 ;  [S.  C.  7  N.  W.  Rep.  315.]    In  that  case 
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three  eitizeus  of  an  adjoiuiug  state  procured  the  formation  of  a  scliool-district 
in  this  state,  and  held  a  special  meeting  and  voted  and  issued  lx»nds  of  the 
district  and  sold  the  same.  At  that  time  there  were  but  three  legal  voters  in 
the  district,  and  no  request  for  a  special  meeting  was  signed  by  five  or  any 
number  of  persons. 

These  facts  were  clearly  proved,  and  the  court  held  that  a  special  meeting 
could  only  be  called  by  following  the  steps  pointed  out  by  the  statute,  vi/..«  on 
the  written  request  of  live  legal  voters.  But  that  case  has  no  application  to 
the  one  under  consideration.  Here  was  a  meeting  called  and  held  by  the 
6ontt  fide  residents  of  the  district,  and  they  cannot  be  permitted  to  hold  a 
special  meeting,  vote  bonds,  and  sell  the  same,  and,  after  receiving  the  avails, 
say  that  there  was  an  irregularity  in  calling  the  meeting.  The  second  objec- 
tion was  before  this  court  in  the  case  of  State  v.  School-disL  No,  4,  13  Xeb. 
82,  [8.  C.  12  1^,  AV.  Rei\  812;]  where  it  was  held  that  the  power  to  borrow 
nioney  necessarily  ciUTies  with  it  the  authority  to  determine  the  time  of  pay- 
ment, and  to  issue  bonds  or  other  evidence  of  indebtedness  therefor.  The 
word  ''l>orrow,"  as  used  in  the  statute,  evidently  means  a  contract  for  the  use 
of  money.  See,  also,  Stute  v.  SchoolilisL  No.  24,  13  Xeb.  78;  [S.  C.  12  X. 
W.  Rkp.  920.]  Those  decisions,  in  our  view,  state  the  law  correctly,  and  we 
ail  here  to  them. 

The  question  raised  by  the  third  objection  was  before  this  court  in  the  case 
of  Armstrong  v.  Frtenian,  9  Xeb.  11,  [2  X.  W.  Kef.  353,1  ykrhen  it  was  held 
that  the  sale  of  a  note  and  mortgiige  for  less  than  their  face  value,  w^here  it 
was  not  a  device  to  evade  the  usury  laws,  was  not  usury,  and  we  see  no  rea- 
son to  change  our  decision  on  that  question.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further  proceedings. 


Ham  RICH  v.  Combs. 
Filed  May  22,  1883. 

Tlie  ordinHry  powers  of  kh  Attorney  do  not  authorise  him  to  enter  into  an  agreement  to  take  about 
one-third  of  the  face  value  ol  a  valid  Judgment  in  favor  of  his  client,  and  accept  payment  of  the  same 
\H  a  debt  owing  by  such  attoruey. 

Error  fi'oni  J  Lancaster  county. 

Broirn  <j&  Ryan  Bros.,  for  plaintiff.  TV.  H.  Snelling  and  /.  S,  Gregory,  for 
defendant. 

Maxwell,  .T.  This  is  a  proceeding  to  revive  ^  dormant  judgment.  To 
the  conditional  order  of  revivor  the  defendant  filed  an  answer  as  follows: 

**  State  of  Nebraska,  Laficoftter  County:  AV.  D.  Combs,  above-named  defend- 
ant, being  duly  sworn,  on  oath  says  that  on  the  fourteenth  day  of  November, 
1874,  he  entered  into  an  agreement  with  one  Joseph  \V.  Sharts,  the  attorney  of 
record  of  Allen  Ilamrick,  in  above-entitled  suit,  whereby  it  was  mutually 
agreed  between  theui  that  in  consideration  of  the  payineut  by  this  aftiant  of 
•SKX),  that  the  judgment  against  this  aftiant,  recorded  in  Journal  B,  page  541, 
of  the  records  of  this  court,  should  be  receipted  and  paid  in  full,  and  that  the 
said  sum  of  6100  should  be  paid  in  full  satisfaction  of  said  judgment,  (except 
the  costs;)  that  said  proposition  to  take  the  sum  of  ^100  in  full  of  said  judg- 
ment was  made  to  alhant  by  the  said  Sharts,  the  authorized  attorney  of  record 
of  said  Hamrick,  and  was  accepted  by  this  affiant,  and  that,  upon  said  agree- 
ment so  made,  affiant  paid  the  sum  of  SlOO,  and  625  interest,  to  James  E. 
Philpott,,  by  the  fidvice  and  direction  of  the  said  Sharts,  who  stated  to  tliis 
affiant  that  he  was  going  aw.iy,  and  had  turned  the  business  over  to  James  E. 
Philpott,  who  is  also  the  attorney  of  record  of  the  said  Ilamrick,  and  that  at 


Digitized  by 


Google 


732  THE  NORTHWESTERN  REPORTER.  PteK 

the  time  be  paid  said  money  he,  said  Philpott,  took  his  receipt  therefor  and 
now  holds  the  same  in  full  of  said  judgment,  (except  costs,)  in  pursuance  of 
the  agreement  so  made;  that  since  he  made  such  payment  the  said  Hamrirk 
has  never  written  to  affiant,  nor  said  or  intimated  that  the  agreement  entered 
into  and  payment  so  made  was  not  ratified  by  him,  and  since  the  date  of  ^'ui 
judgment  no  person  or  persons  have  sought  to  exercise  any  control  over  or  ti> 
collect  said  judgment,  except  the  said  James  E.  Philpott,  the  attorney  of  Ilam- 
rick,  until  this  motion  to  revive  the  siime;  that  the  judgment  sought  to  W 
revived  has  long  since  become  dormant  and  of  no  force;  that  the  same  ha> 
been  fully  paid  by  this  affiant,  as  per  the  terms  of  the  agreement  hereto  at- 
tached and  the  receipt  of  said  money  in  full  payment  of  same,  as  per  the  terms 
of  compromise;  that  said  James  E.  Philpott,  after  said  agreement  was  made, 
and  before  the  payment  agree<i  to  be  paid  was  made,  caused  two  executions 
to  be  issued  on  said  judgment,  and  signed  himself  attorney  for  Hamrick;  that 
when  affiant  paid  the  money  agreed  upon  in  settlement  of  said  judgment  to  said 
James  E.  Philpott,  he  did  so  at  the  instance  of  said  Joseph  E.  Sharts,  the  at- 
torney of  Hamrick,  and  by  his  directiojp,  and  with  the  explicit  understanding 
that  James  E.  Philpott  was  the  authorized  and  acting  attorney  of  said  Ham- 
rick, and  so  represented  himself  to  this  affiant,  and  is  such  of  record.  Affiant 
further  says  that  he  paid  the  amount  in  good  faith,  believing  the  agreement 
80  made  with  him  would  be  carried  out  in  good  faith,  and  that  the  money  so 
paid  was  in  full  of  all  claims  against  him,  except  costs  of  said  suit. 

"W.D.  Combs. 

"  Subscribed  in  my  presence  and  sworn  to  before  me  this  November  2, 
1882. 

"J.  G.  Johnstone,  Justice  of  the  Peace." 

The  agreement  referred  to  is  as  follows: 

**Allen  Hamrick  v.  W.  D.  Combs, 

^*  Now,  whereas,  it  is  mutually  agreed  by  and  between  said  Allen  Hamrick 
by  Joseph  W.  Sharts,  his  attorney,  that  whereas,  said  Sharts  is  at>out  to  leave 
the  state  of  Nebraska,  and  he  has  turned  over  the  collection  of  said  judgment 
to  said  one  James  E.  Philpott,  that  if  said  defendant  would  pay  to  said  James 
E.  Philpott  the  sum  of  $100,  to  apply  on  said  judgment,  then  the  said  judgment 
sliould  be  receipted  for  in  full,  and  discharged  of  record;  and  whereas,  said  de- 
fendant accepted  said  proposition  in  the  presence  of  said  Philpott:  Now,  I. 
the  said  defendant,  do  on  this  second  day  of  December,  1877,  hereby  offer  and 
pay  to  said  James  E.  Philpott  the  said  sum  of  $100,  with  $25  interest  thereon, 
making  a  total  of  $125.  •  W.  D.  Combs. 

**  I,  James  E.  Philpott,  acknowledge  the  receipt  of  $125,  on  the  terms  and  con- 
ditions above  set  forth,  and  hereby  authorize  the  clerk  of  said  district  court  to 
enter  a  satisfaction  of  said  judgment  in  pursuance  of  said  agreement,  and  sav 
that  I  was  present  and  know  of  my  own  knowledge  of  the  making  of  said 
agreement,  and  this  receipt  in  pursuance  thereof  is  in  full  or  said  judgment, 
except  costs,  and  that  I  will  not  cause  other  executions  to  be  issued  thereon. 

"James  E.  Philpott." 

To  this  answer  the  plaintiff  Hamrick  filed  an  affidavit  wherein  he  states  that 
*'I  never  employed  or  in  any  way  whatever  authorized  James  E.  Philpott  to 
act  for  me  in  this  or  any  other  transaction.  I  never  knew  or  heard  of  such 
person  till  since  this  motion  for  a  revivor  has  been  pending  in  said  court. 
Said  Philpott  never  had  any  authority  from  me  to  act  for  me  in  any  capacitr 
whatever,  and  I  never  authorized  or  empowered  Joseph  W.  Sharts  or  any  one 
else  to  turn  over  the  said  judgment  to  any  person  to  collect  or  compromise  for 
me,  and  I  never  knew  that  such  transfer  or  authority  was  made,  or  claimed  to 
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be  made,  till  since  the  motion  for  revivor  was  filed,  to-wit,  till  late  in  Octo- 
ber, 1882.  I  never  authorized  the  compromise  or  satisfaction  of  said  judg- 
ment at  less  than  its  face,  and  never  consented  or  agreed  that  it  should  be  com- 
promised or  settled  or  satisfied  for  less  than  the  full  amount  due  thereon." 

Philpott  also  files  an  affidavit  wherein  he  states:  ^'He  was  during  the 
))endency  of  said  suit,  and  to  its  final  determination,  one  of  the  attorneys  of 
8<iid  d^eiidant;  tliat  after  judgment  was  taken  thereon,  to-wit,  on  or  about 

the day  of ,  A.  D.  1875,  the  defendant  in  peraon,  and  the  plaintiff 

by  Joseph  W.  Shai*t8,  met  in  the  presence  of  this  affiant,  and  it  was  then 
agreed  by  and  between  the  said  defendant  in  person,  and  said  plaintii{  by  his 
»Hid  attorney,  that  on  the  payment  of  6100  to  the  affiant,  that  this  affiant 
should  receive  the  same  to  be  applied  on  said  judgment,  except  costs,  and  that 
the  said  judgment  should  be  receipted  in  full,  (except  costs  tliereon.)  At  the 
time  said  agreement  was  entered  into  the  said  Joseph  W.  Sharts  was  about 
to  leave  the  said  state,  and  the  said  money  was  to  be  paid  to  this  affiant  on 
behalf  of  said  Joseph  W.  Sharts." 

The  court  below  found  that  there  had  been  paid  on  said  judgment,  to  plain- 
tiff*8  attorney,  the  sum  of  6100,  and  deducted  that  amount  from  the  judg- 
ment, and  entered  judgment  of  revivor  for  the  remainder.  Ilamrick  brings 
the  cause  into  this  court  by  petition  in  error,  and  Combs  by  a  cross-petition 
in  error,  alleging  that  the  entire  judgment  has  been  satisfied.  The  proof 
shows  that  no  money  whatever  has  been  paid  to  the  plaintiff  or  his  attorney, 
and  the  only  satisfaction  of  the  judgment  claimed  is  the  arrangement  be- 
tween Sharts  and  Philpott,  by  which  it  is  claimed  that  6100  which  it  is  al- 
leged Sharts  owed  Philpott  has  been  paid.  Sharts  is  dead,  hence  there  is  no 
means  of  disproving  the  statement  made  in  Philpott's  affidavit.  But  it  is 
unnecessary  to  do  so,  as,  even  if  this  arrangement  was  made  by  Sharts,  it  was 
in  excess  of  his  powers  as  an  attorney.  The  ordinary  powers  of  an  attorney 
do  not  authorize  him  to  execute  any  discharge  of  a  debtor  but  upon  the 
sutual  payment  of  the  full  amount  of  the  debt,  and  that  in  money  only.  2 
(ireenl.  £v.  §  141.  The  extent  to  which  an  attorney  would  be  justified  in 
entering  into  a  compromise  of  a  doubtful  claim  it  is  unnecessary  to  consider; 
but  it  is  very  clear  that  he  cannot,  in  the  absence  of  authority  to  that  effect, 
enter  into  an  agreement  to  take  about  one-third  of  the  face  value  of  a  valid 
judgment  in  favor  of  his  client,  and  provide  that  that  shall  be  paid  in  a  debt 
owing  by  himself.  Philpott  was  not  at  any  time  the  plaintiff's  attorney,  and 
cannot  bind  him  in  any  manner.  It  follows  that  the  court  erred  in  deduct- 
ing the  6100  paid  to  Philpott  from  the  judgment. 

The  Judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  to 
that  oourt  to  enter  judgment  in  conformity  to  this  opinion. 
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Densmore  V,  Tomer. 
Filed  May  2^,  1888. 

1.  By  the  eleventh  section  of  our  statute  of  frauds,  where  in  the  sale  of  goods  thej  are  left  in  po.«- 
session  of  the  seller,  in  a  controversy  between  his  creditors  and  the  purchaser,  the  presnmptron  :* 
priffia  facte  that  the  sale  was  fraudulent;  and  in  such  case  the  burden  of  showing  the  sale  to  hsM* 
been  honest  is  on  the  purchHser. 

*2.  The  term  "creditors,"  In  the  above-mentioned  section,  Indndetall  persons  who  are  creditors  cf 
the  vendor  at  any  time  while  the  goods  remain  in  his  possession  or  under  his  control. 

3.  hi  the  application  of  the  rule  of  rea  adjudicattt  it  is  esseutiul  that  its  operation  be  motanJ ;  and  x 
party  is  not  concluded  by  a  judgment  in  a  prior  suit,  wherein  he  conld  not  have  availed  himself  of  the 
same  means  of  defense  or  of  redress  which  are  open  to  him  in  the  second  suit. 

Rehearing  of  case.    7  N.  W.  Rep.  536. 

Lake,  C.  J.  The  points  now  urged  upon  our  attention,  and  the  argument 
to  support  them,  are  not  materially  dififerent  from  those  presented  at  the 
former  hearing.  AV'hat  we  then  regai^ded,  and  still  regard,  the  principal  ques- 
tion in  the  record,  was  whether  there  was  sufficient  evidence  to  sustain  the 
jury  in  finding  that  the  sale  of  the  goods  to  the  plaintiff  was  fraudulent.  A.s 
stated  in  our  former  opinion, — Detismore  v.  Tomer ^  11  Neb.  118;  [S.  C.  7  X.  W. 
Rep.  535,] — the  burden  of  showing  the  sale  to  have  t^een  honest  was  on  the 
plaintiff,  no  actual  visible  change  of  possession  of  the  goods  having  attended 
it.  This  burden  was  a  requirement  of  the  statute,  which  made  the  sale,  with- 
out delivery  of  possession,  p7-fma/acie  fraudulent  and  void  as  to  the  creditors 
of  the  seller,  and  conclusively  so,  unless  it  was  made  to  appear  satisfactoril> 
that  it  WHS  made  in  good  faith,  and  without  any  intent  to  defraud  them. 

This  presumption,  which  the  statute  attaches  in  a  controversy  of  this  d»^- 
scription,  causes  a  seeming  exception  to  the  general  rule,  that  he  who  alleles 
fmud  must  clearly  prove  it,  in  order  to  prevail.  T^ut  really  it  is  not  an  ex- 
ception. Tlie  statute  simply  makes  a  single  fact — the  possession  of  things 
sold  still  in  the  vendee — evidence  of  certain  value  on  the  question  of  fraud, 
which,  however,  may  be  overcome  by  proof  of  good  faitli,  and  a  want  of 
fraudulent  intent  in  making  the  sale. 

The  evidence  on  the  question  of  good  faith  is  almost  entirely  circumstan- 
tial, and  somewhat  conflicting;  but,  if  it  be  examined  with  a  correct  under- 
standing of  the  relation  and  ol)ligation  of  the  parties  to  each  other  as  suit- 
ors, no  serious  difficulty  will  be  experienced  in  finding  grounds  sufficient  ti» 
support  the  verdict,  although  a  diit'erent  result  might  reasonably  have  been 
predicated  upon  it.  Whatever  title  the  plaintiff  had  to  the  goods^he  acquired 
by  purchase,  without  having  seen  them,  from  Densmore  &  Tlopper,  a  mer- 
cantile firm  then  engaged  in  business  at  Stanton,  in  this  state.  The  pur- 
chfwe  was  made  at  the  plaintiff's  home,  in  the  state  of  Illinois,  through  C.  M. 
Densmore,  his  son,  a  member  of  and  acting  for  the  firm.  It  included  the  en- 
tire property  of  Densmore  &  Hopper,  who  were  at  the  time  financially  tii>- 
tressed,  and  shortly  afterwards  instituted  proceedings  in  voluntary  bank- 
ruptcy. The  plaintiff  knew  of  this  distress.  Under  tliese  circumstances  thf 
fact  that  the  goods  and  management  of  the  business  were  left  in  the  hands  {»f 
Densmore  &  Hopper,  or  of  C.  M.  Densmore,  without  any  ap{>arent  change  k>\ 
ownership,  was  really  just  what  the  statute  makes  it — a  strong  badge  of  fr.iuil. 

It  is  urged  by  counsel  '*  that  the  failure  of  the  defendant  to  show  that  he 
represented  parties  who  were  creditors  at  the  time  of  the  sale,  alone  ought  ti- 
be  sufficient  to  reverse  this  case."  It  is  true,  as  was  claimed,  that  there  wa- 
ne evidence  at  all  on  this  point.  But  does  the  want  of  it  vitiate  the  verdict  :• 
We  think  not.  In  designating  the  classes  of  peraons  which  the  statute  pro- 
tects against  such  sales,  '*the  creditors  of  the  vendor"  and  *' subsequent  pur- 
chasers in  good  faith"  are  named.    The  designation,  "  creditors  of  the  vendor," 
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is  general,  aiul  nominally  includes  them  all,  whether  they  became  such  either 
tjefore  or  after  the  time  of  malcing  the  sale.  See  section  11  of  our  statute  of 
frauds.  But,  as  if  to  remove  all  doubt  respecting  this  matter,  the  following 
section  expressly  ilefines  the  word  *•  creditors  "  as  here  used.  It  declares  that 
it  ''shall  be  construed  to  include  all  persons  who  shall  be  creditors  of  the 
A  endor  or  assignor  at  any  time  while  such  goods  and  chattels  shall  remain  in 
his  possessiou  or  under  his  control,"  This  construction  of  the  statute,  by 
itself,  is  of  course  conclusive,  and  settles  the  point  against  the  claim  of  the 
plaintiff.  But,  even  without  it,  we  could  not  hold  as  requested  to  do,  for, 
independently  of  it,  the  rule  under  statutes  similar  to  our  own,  and  under 
t  he  common  law  as  well,  seems  to  be  firmly  settled  the  other  way. 

In  Benj.  Sales,  §  483,  it  is  said  that  "sales,  made  by  debtors,  in  fraud 
of  creditors,  are  usually  considered  as  being  governed  by  the  statute,  (18  Eliz. 
c  5,)  and  the  decisions  made  under  it;  but  other  statutes  had  been  previously 
passed  on  the  same  subject,  and  in  Cadogan  v.  Kennett^  Lord  Mansfield 
said  that  'the  principles  and  rules  of  the  common  law,  as  now  universally 
known  and  understood,  are  so  strong  against  fraud  in  every  shape,  tiiat  the 
common  law  would  have  attained  every  end  proposed  by  the  statutes  13 
Eliz.  c,  5,  and  27  Eliz.  c.  4.* "  Of  the  former  of  these  statutes,  which  gives 
protection  to  creditors  only,  it  is  said:  "  And  it  seeins  that  it  protects  against 
fraudulent  sales,  subsequent  creditors,  as  well  as  those  having  claims  at  the 
date  of  the  fraudulent  conveyance.''  And  so  it  is'held  in  numerous  cases  in 
this  countrv,  under  similar  statutes,  and  such  seems  to  be  the  established  rule. 
1  Story,  Eq.  .Jur.  §  366;  Carter  v.  Qrimshaw,  49  K.  H.  100. 

The  matter  of  the  alleged  prior  adjudication  is  again  pressed  upon  our  at- 
tention with  much  eainestness.  It  is  true  that  it  was  but  barely  referred  to 
in  oar  former  opinion,  but  the  conclusion  therein  reached  we  still  regard  as 
correct.  The  controversy  respecting  the  property  in  the  United  States  district 
court,  relied  on  as  bringing  the  case  within  the  principle  of  res  ad  judicata, 
iind  which  seems  to  have  been  determined  in  favor  of  C.  M.  Densmore  and  J. 
J.  Hopper,  who  constituted  the  firm  of  Densmore  &  Hopper,  was  between 
theai  and  certain  of  their  creditors,  by  whom  their  discharge  as  bankrupts 
was  resisted  on  the  alleged  ground,  among  others,  that  they  had  willfully  and 
inteDtionally  concealed  *'one  certain  stock  of  goods  in  store  in  the  town  of 
Stanton,  and  state  of  Nebraska,  consisting  of  dry  goods,  groceries,*'  etc. 
The  bankrupts,  Densmore  &  Hopper,  denied  the  concealment,  alleging  that 
the  property  in  question  belonged  to  Harvey  B.  Densmore,  the  plaintiff  here. 
It  will  be  seen,  therefore,  that  the  real  issue  in  that  controversy,  and  the  only 
one  decided,  was  simply  whether  the  members  of  the  firm  of  Densmore  k 
Hopper  had  willfully  and  intentionally  concealed  their  property.  And  it  ap- 
pears that  this  issue  arose  after  the  assignee  had  seized  and  actually  disposed 
of  the  goods,  or  at  least  a  part  of  them,  and  was  responsible  to  the  real  owner 
of  them  for  their  value. 

To  this  litigation  neither  the  assignee  nor  Harvey  B.  Densmore  were  par- 
ties, and  we  do  not  see  upon  what  principle  they  could  be  held  bound  by  it. 
*\Ve  apprehend  that  counsel  would  hardly  be  willing  to  concede  that  if  the 
decision  had  been  the  other  way,  and  the  bankrupts'  discharge  refused  on  the 
ground  of  their  concealment  of  these  goods,  it  would  have  concluded  Harvey 
B.  Densmore  upon  the  question  of  his  right  to  them.  *'  It  is  a  general  rule 
that  a  verdict  shall  not  be  used  against  a  man  where  the  opposite  verdict 
would  not  have  been  evidence  for  him ;  in  other  words,  the  benefit  to  be  de- 
rived from  the  verdict  must  be  mutual.  *  *  *  Where  the  parties  are 
not  the  same,  one  who  would  not  have  been  prejudiced  by  the  verdict  cannot 
afterwards  make  use  of  it,  for,  between  him  and  a  party  to  such  verdict,  the 
matter  is  res  nova,  although  his  title  turn  upon  the  same  point.'*  1  Starkie, 
Ev.  331. 
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In  2  Phil.  Ev.  (Co>¥«!i  A  Hill's  and  Edwards'  Notes,)  6,  it  is  remarked 
that  "  it  was  resolved  by  Holt,  G.  J.,  and  the  other  judges  of  the  court,  upon 
a  trial  at  bar,  that  no  record  of  a  conviction  or  verdict  can  be  given  in  evi- 
dence but  such  whereof  the  benefit  may  be  mutual;  that  is,  such  as  might 
have  been  given  in  evidence  either  for  the  plaintiff  or  the  defendant."  And  in 
1  Greenl.  Ev.  §  524,  in  speaking  on  this  subject,  this  language  is  used:  <■  But 
to  prevent  this  rule  from  working  injustice  it  is  held  essential  that  its  opera- 
tion be  mutual.  Both  the  litigants  must  be  alike  concluded,  or  the  proceed- 
ings cannot  be  set  up  as  conclusive  upon  either.  *  *  *  Another  qualifi- 
cation of  the  rule  is  that  a  party  is  not  to  be  concluded  by  a  judgment  in  a 
prior  suit  or  prosecution,  where,  from  the  nature  or  course  of  the  proceedings, 
he  could  not  avail  himself  of  the  same  means  of  defense,  or  of  redress,  which 
are  open  to  liim  in  the  second  suit." 

If,  instead  of  granting  to  the  bankrupts  a  discharge,  this  judgment  had  re- 
fused it  because  of  their  fraudulent  conGealmenLof  the  goods,  it  is  very  clear 
that  Harvey  B.  Densmore  would  not  have  been  bound  by  it.  He  could,  and 
most  likely  would,  have  said  with  effect:  <<I  purchased  this  property  before 
the  proceedings  in  bankruptcy  were  commenced,  and  claim  to  be  the  owner  of 
it.  On  the  question  of  the  validity  of  my  title  I  have  not  been  heard — ^have 
not  had  my  day  in  court.  I  was  not  a  party  to  the  bankruptcy  proceedings, 
and  therefore  am  not  affected  by  the  result."  Such  being  the  attitude  of  the 
plaintiff  in  respect  to  this  judgment,  he  is  clearly  within  the  operation  of  the 
wholesome  rule  of  mutuality  above  referred  to,  and  therefore  not  in  a  sitaaUon 
to  invoke  successfully  its  aid  in  support  of  his  title  to  the  goods. 

On  this  point  the  ruling  of  the  court  below  was  clearly  right.  Per  these 
reasons  we  must  adhere  to  the  Judgment  heretofore  announoed. 

Affirmed.  \ 
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SUPREME  COURT  OF  N'EBTiAStKA. 

LakctWoiitiiy  c.  Connelly. 
Filed  May  2:J,  I88;J. 

upon  ttie  trial.  In  the  district  conrt,  the  defendant  prayed  a  certain  iiistructiun  to  the  jnr>%  which  the 
court  took,  »nd  apou  the  left-tiaud  mar^^iu  Mrote  the  words  "Aaked  for  by  defendant;  i-eiusod,"  and 
»i^ned  the  iianie  officially,  which  instruction  the  conrt  then  read  to  the  Jury,  and  handed  the  same  to 
them,  and  permitted  tiiem  to  take  the  said  instruction  to  tiieir  room  and  iinve  it  with  tliein  while  Ue- 
liherntiiig  upon  their  verdict,  over  the  objection  of  the  del'endant.  Held,  not  reversible  error,  and  the 
verdict  for  the  plulntitrnpheld. 

Krror  from  iSeward  county. 

fK  V,  McKillip,  for  plaintiff.  R,  iSt.  Vl.air,  for  rtefeiulant. 
Cobb,  J.  This  case  vvsis  submitted  to  court  witli  neither  brief  nor  oral 
argument  on  either  side,  Usually,  in  such  cases,  we  >vnuld  be  disposed  to 
athrin  the  judgment,  confining  ourselves  to  so  much  of  an  opinion  as  would 
Meeni  to  comply  with  the  reciuiremeuts  of  the  letter  of  the  statute;  but  as  (jue 
of  the  errors  assigned  is <iuite  novel  in  its  character,  we  Mill  give  it  some  cim- 
Hideration,  although  it  may  lead  us  u[)on  debatable  ground.    ' 

The  first  error  is  assigned  in  the  following  wonls:  *•  The  court  erred  in  giv- 
I!;:;  to  the  jury  and  permitting  them  to  take  with  tliem  to  their  room,  and 
liave  with  them  while  deliberating  on  their  verdict,  the  lollowing  iustruction 
rw] nested  by  the  defendant,  to-wit:  If  the  jury  lind  from  the  evidence  in  the 
case  that  Mrs.  Connelly,  plaintiff,  made  a  renewal  of  the  st>6(3.ti5  note  by  pay- 
ing some  money  and  giving  other  notes  and  taking  up  the  ^66().t>5  note^  such 
fact  would  be  evidence  tending  to  establish  a  settlement  of  all  claims  of  a 
credit,  including  the  one  sued  for  of  the  8150, — with  said  instruction  marked 
thereon  refused  by  the  court,  having  written  on  the  left-hand  mjugin  of  said 
instruction  the  words,  'Asked  for  by  defendant;  refused.  (Iko.  \V'.  Post. 
Judge.' " 

The  plaintiff  in  error,  it  will  be  observed,  does  not  com  plain  of  the  rel  usal  on 
•the  part  of  the  court  to  give  the  instruction  in  charge  to  the  jury,  but  for,  as  it 
were,  emphasizing  its  refusal  by  allowing  the  instruction,  with  the  court's 
fnark  of  refusal  thereon,  to  be  carried  by  the  jury  to  their  room. 

The  law  books  furnish  some  curious  reading  as  to  what  a  jury  may  be  al- 
lowed to  take  with  them  to  their  room  upon  their  retiring  to  consider  of  their 
vf^rdict.  It  was  at  one  time  held  generally  chat  all  sealed  instruments  which 
had  been  admitted  as  evidence  in  the  case,  as  w^ell  as  all  records  in  the  case 
and  all  matter  of  record  which  had  been  admitted  in  evidence  in  the  case, 
might  be  carried  by  the  jury  to  their  room,  while  sworn  copies  of  papers  and 
unsealed  instruments  admitted  in  evidence  could  not  be  carried  to  their  room 
by  the  jury.  At  a  later  date  the  rule  was  stated  by  a  high  authority  in  aa 
English  court  as  follows:  ''The  jury,  after  going  out  of  court,  shall  have  no 
evidence  with  them  but  what  was  shown  to  the  court  as  evidence,  nor  that 
without  the  direction  of  the  court.  ♦  *  *  The  court  may  permit  them 
to  take  with  them  letters  patent  and  deeds  under  seal,  and  the  exemplification 
of  witnesses  in  chancery,  if  dead,  but  not  a  wnting  without  seal,  unless  bv 
consent  of  parties.'*    Buller,  N.  P.  808. 

The  practice  of  allowing  documentary  evidence  to  Ije  carried  to  their  room 

by  the  juiy,  was  severely  condemned  by  Mr.  Justice  ('owen  in  FartnerH'  c£ 

Manvf*rs  Bank  v.  WhinfleM,  24  Wend.  419.    He  says:  "  The  evidence  of  the 

law,  as  it  stands  upon  authority  and  practice,  seems  to  be  all  one  way,  and 

V.15— 47  (no.  xiv) 
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that  is  against  loading  tlie  jury  with  papers  which  they  often  will  not  under- 
stand, and  sometimes,  perhaps,  cannot  even  read.  As  a  general  rule  it  seems 
much  safer  that  the  contents  sliould  be  communicated  to  them  only  by  coun- 
sel in  presence  of  the  court."  On  the  other  hand,  the  supreme  court  of  Penn- 
sylvania, in  the  ease  of  Alexanrler  v.  Jameson,  5  Bin.  238,  say,  by  Tilghman, 
C.  J.:  **lt  has  been  our  custom  to  deliver  to  the  jury  all  written  papers,  ex- 
cept depositions,  taken  under  rule  of  court.  These  have  been  witliheld,  be- 
cause it  has  been  thought  unequal  that,  while  the  jury  were  not  permitted  to 
call  the  witnesses  before  them  who  had  been  examined  in  court,  they  should 
take  with  them  the  depositions  of  otiier  witnesses  not  examined  in  court. 
After  the  uniform  practice  which  has  prevailed  in  this  state,  I  have  wit- 
nessed the  trial  of  many  cases,  particularly  of  the  merrantile  kind,  in  which 
the  jury  could  not  decide,  without  the  aid  of  unsealed  paiiors,  causes  which  re- 
quired the  minute  and  laborious  investigation  of  a  variety  of  books  and  pa- 
pers in  which  long  calculations  were  necessary,  founded  on  accounts  and 
entries.  To  tell  the  jury  that  they  must  form  their  verdict  on  the  recollection 
bf  what  had  passed  at  the  bar,  would  be  imposing  on  them  a  most  unreason- 
able duty.  Under  such  circumstances,  they  could  do  no  more  than  make  a 
vague  guess  at  the  truth,  and  their  verdict  might  be  an  abuse  rather  tlian  a 
satisfactory  administration  of  justice." 

While  it  is  believed  to  be  the  law,  in  the  absence  of  statutory  directions  ou 
the  subject,  that  the  instructions  given  Ijy  the  court  to  the  jury  in  writing 
may  be  taken  by  them  to  their  room  where  they  deliberate,  yet  this,  doubtless, 
ia  a  matter  of  discretion  with  the  court. 

In  the  case  of  Hurley  v.  State,  29  Ark.  17,  which  was  a  capital  case,  the 
deposition  of  one  Bevans,  a  witness,  taken  down  in  writing  and  subscribed  b/ 
him  before  the  committing  magistrate,  and  returned  to  the  clerk  of  the  couri 
and  which  witness  was  absent  from  the  state  at  the  time  of  the  trial,  w.ns 
reiid  as  evidence  on  the  part  of  the  state,  and  when  the  jury  were  about  to  re- 
tire the  court  detached  the  deposition  of  Bevans  from  the  other  depositions, 
etc.,  returned  by  the  committing  magistrate,  which  had  not  been  read  in  evi- 
dence, and  tliey  took  it  with  them  on  retiring,  against  the  objection  of  tiie  ap- 
pellant; also,  when  the  jury  were  about  to  retire  to  consider  of  their  verlict. 
the  court  refused  to  permit  tliem  to  take  from  the  bar  the  written  instruc- 
tions given  them  by  the  court.  The  verdict  of  murder  in  the  first  degree  wiu 
upheld. 

In  the  case  of  State  v.  Tompkins,  71  Mo.  613,  the  court  say:  **And  then? 
was  no  error  in  permitting  the  jury  to  take  the  instructions  with  them  to  the 
jury-room,  since  this  was  a  matter  within  the  discretion  of  the  court*  and  it 
is  the  constant  practice  in  many  of  the  circuits  of  this  state  for  this  to  he 
done,  and  there  has  been  no  ruling  of  this  court  that  we  are  aware  of  to  the 
contrary;  nor  do  we  see  that  any  error  was  committed  in  permitting  the  jur/ 
to  take  with  them  the  documentary  evidence  in  tlie  cause.  The  law  cons;i- 
tutes  them  the  triers  of  the  facts.  For  those  facta,  so  far  as  testified  by  wji 
nesses,  they  will  obviously  have  to  depend  upon  memory.  But  why  shouM 
the  jurors  be  deprived,  wlien  tliey  retire  to  make  up  their  verdict,  of  the  vt>rf 
papers  and  documents  upon  which  their  verdict  must  to  a  gi*eat  extent  de- 
pend ?    We  are  unable  to  discover  any  substantial  reason." 

The  Code  of  Iowa  provides  (section  1783)  that,  upon  retiring  for  deliber* 
tion,  the  jury  may  take  with  them  all  papers,  except  depositions  whicii  b.iVH 
been  received  as  evidence  in  the  case. 

In  Shields  v.  Buffet/,  9  Iowa,  322,  it  was  assigned  for  error  that  the  jniT 
took  a  deposition  with  them  to  their  room,  and  had  it  there  while  delil>er.i:- 
Ing  on  their  verdict.  The  court,  in  the  opinion  by  Chief  Justice  WKiGiir 
say:  »»♦  ♦  *  But,  in  the  second  place,  suppose  he  [the  plaintiff,  who  vr:i> 
also  plaintiff  in  error]  did  not  know  it,  or  knowing  it  made  no  ohjei^tiiv; 
and  that  he  was  not  bound  to,  then  it  should  appeai:  that  he  was  prejudicial 
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by  the  proceedings."    The  judgment  was  affirmed.    This  case  is  approved 
and  followed  in  State  v.  Belong,  12  Iowa,  453. 

In  the  case  of  Langworthy  v.  Myers,  4  Iowa,  18,  it  was  assigned  for  error 
that  the  instructions,  (of  defendants,)  20  in  number,  werenotread  tothe  jury, 
but  handed  to  them  by  the  court,  with  the  remark  that  they  were  given  as 
asked,  and  allowed  to  be  taken  by  the  jury  to  their  room.  The  court  say: 
•'  Either  party  is,  without  doubt,  entitled  to  havd  the  instructions  read  to  the 
jury  before  they  retire,  and  such  is  no  doubt  the  better  practice.  But  if  the 
defendants,  as  in  the  present  case,  did  not  insist  upon  the  instructions  being 
read  by  the  court  and  suffered  them  to  be  handed  to  the  jury,  supposing  that 
they  would  be  read  by  them,  it  is  too  late  to  assign  the  same  for  error,  or  make 
the  failure  to  read  the  instructions  to  the  jury  ground  of  motion  to  set  aside 
the  verdict  and  grant  a  new  trial." 

In  the  state  of  Indiana  it  had  never  been  the  practice  to  allow  the  jury  to 
take  anything  with  them  to  their  room  upon  retiring  to  consider  of  their  ver- 
dict, not  even  the  written  instructions;  yet  in  the  case  of  WiUls  v.  Bogan,  57 
Ind.  453,  '*oue  of  the  jurors  took  with  him  from  the  judge's  desk  a  paper  con- 
taining one  page  of  the  notes  of  the  instructions  given  by  tiie  juoj^e  to  the 
jury  in  the  cause;  that  lie  took  the  paper  to  the  jury-room  with  him;  that  he 
looked  at  it,  but  did  not  read  it ;  that  he  laid  it  down,  and  that  the  paper  re- 
mained in  the  jury-room  during  tlie  deliberations  of  the  jury,  but  that  uo 
juror  read  or  examined  it  at  any  time;  that  it  was  returned  by  him  with  the 
verdict  and  interrogatories  into  court,  he  being  the  foreman  of  the  jury;  that 
the  paper  was  taken  by  the  juror  to  the  jury-room  without  the  knowledge  or 
consent  of  the  court,  or  of  either  of  the  parties  or  their  attorneys."  The  court 
in  the  opinion  say:  "We  are  unable  to  see  any  misconduct  whatever  on  the 
part  of  the  jury,  or  any  one  of  them,  or  anything  in  the  circumstances  that 
affords  the  slightest  grounds  for  a  new  trial." 

We  quote  the  following  from  the  opinion  of  the  court  in  the  case  of  Qoode 
V.  Linecum,  1  How.  (Miss.)  281:  •*  The  third  exception  which  we  shall  notice 
is  taken  to  the  decision  of  the  court  overruling  the  motion  for  a  new  trial. 
This  motion  was  predicated  upon  the  fact  thjit  the  jury  took  with  them  to  the 
chamber  whither  they  retired  to  consult  upon  their  verdict,  a  paper  con- 
taining instructions  which  were  asked  by  plaintiff's  counsel,  but  which  were 
refused  by  the  court.  But  it  does  not  appear  from  the  record  that  this  paper 
was  read  by  the  jury,  and  consequently,  then,  it  could  have  had  no  iniiuence 
upon  their  verdict."     The  judgment  was  affirmed. 

A  consideration  of  these  cases  and  many  others  to  the  same  effect,  but  which 
it  is  deemed  unnecassary  to  refer  to  at  length,  leads  us  to  the  conclusion  that, 
in  ihe  absence  of  statutory  direction,  it  is  in  a  great  measure  left  to  the  sound 
discretion  of  the  court  as  to  what  papers,  books,. or  other  matters  of  evidence, 
or  instruction,  the  jury  will  be  permitted  to  carry  with  them  to.  their  room 
upon  retiring  to  consider  of  their  verdict;  and  that  when,  by  mistake  or  in- 
advertence on  the  part  of  a  juryman  or  the  court,  or  even  through  error  of 
judgment  on  the  part  of  the  court,  a  paper  has  been  taken  to  their  room  by 
the  jury  which  ought  not  to  have  been,  then,  before  a  verdict  will  be  set 
aside  and  a  new  trial  granted  for  that  cause,  it  must  appear,  eitlier  from  an 
examination  of  the  objectionable  pa])er  itself,  or  from  facts  properly  presented 
by  the  bill  of  exceptions,  that  such  paper  must  have  been  in  the  nature  of  the 
case,  or  in  point  of  fact  was,  considered  by  the  jury  in  arriving  at  the  conclu- 
sion reached  by  their  verdict. 

In  the  case  at  bar  the  district  judge  certifies  in  the  bill  of  exceptions  that 
••s«iid  instruction  was  read  and  given  to  the  jury,  and  by  them  taken  to  their 
joom  and  had  with  them,  while  delibeniting  upon  their  verdict,  with  said 
..aforesaid  indorsement  in  pencil  thereon ;  to  all  of  which  the  defendant,  at  the 
proper  time,  duly  objected  and  excepted."  The  bill  of  exceptions  leaves  us  in 
-ihe  dark  as  to  whether  it  was  the  intention  of  the  district  court  to  give  the 
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instruction  to  tlie  juiy,  and  that  he  indorsed  it  aa  refused  through  mistake, 
or  that  he  intended  to  refuse  it,  and  read  and  gave  it  to  the  jurj-,  and  allowe^i 
tliem  to  take  it  to  their  room  through  mistake.  As  above  stateiK  the  refusal 
to  give  tlie  instruction  is  not  complained  of,  so  it  is  unnecessui'y  to  pass  ;Luy 
opinion  upon  it,  as  npplirsable  to  the  pleadings  ^nd  testimony  in  the  case.  It 
does  not  appear  from  the  bill  of  exceptions  that  either  the  instruction  itself, 
or  the  leiid-peiicil  indorsemeut  thereon,  was  cousidei'ed  or  even  read  by  the 
juxy,  or  any  member  thereof;  nor  do  we  think  there  is  anything  in  the  pape; 
itself  that  lejuls  to  the  conclusion  that  it  nmst  have  been  considered  by  the 
juiy.  The  jury  no  doubt  heard  tlie  instruction  requested,  and  if  it  was  the 
intention  of  the  court  to  refuse  it,  they  no  doubt  heard  such  refusal  an- 
nouncwl,  and  from  the  record  this  court  must  regard  the  instruction  as  re- 
fusiMl :  and  su(*h  refusal  might  have  been  assigned  for  error  had  tlie  defend- 
ant so  chosen. 

The  plaintiff  In  error  also  assigns  for  error  the  giving  by  the  court  to  thi 
jury  of  the  instruction  prayed  by  the  plaintiff  below;  which  instruction  is  in 
the  following  words :  "  If  you  are  satisfied  from  the  testhnony  that  the  plain- 
tiff gave  to  the  defendant  a  check  for  .'§150,  as  chiuged  in  the  petition,  and 
that  the  defendant  received  the  same  and  retaine<l  it,  to  his  own  use,  am' 
])roniis(Hi  to  indorse  the  amount  thereof  on  plaintifTs  note  then  held  by  de- 
fendant; and  if  3'ou  further  find  that  the  defendant  did  not  give  the  plain- 
tiff" credit  for  the  amount  of  said  check,  and  that  plaintiff,  in  the  hones: 
belief  that  the  same  had  been  indorsed  as  a  credit  on  her  said  note,  paid  uj' 
the  full  amount  of  her  said  note,  —then  your  verdict  will  be  for  the  plaintifi 
for  the  full  amount  of  said  check,  with  interest  from  the  date  of  the  deliver} 
of  the  same  by  her  to  the  tiefendant,  at  7  per  cent,  per  annum,  unless  you  timi 
that  defendant,  in  some  wav,  afterwards  paid  her  back  the  amount  of  sai<l 
check." 

This  being  an  action  for  money  paid  by  plaintiff  to  defendant  throufi^h  j-. 
mistiike  of  fact,  in  view  of  the  evidence  contained  in  the  bill  of  exceptions, 
we  fail  to  see  wherein  this  instruction  is  open  to  exception.  Seeing  no  error 
in  the  record  the  judgment  of  the  district  court  is  aflBrmed. 
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Dodge  Coi'nty  r.  frit  egg. 
Filed  May  23, 1888. 

Under  the  proviRions  of  section  5J6  of  chapter  50  of  the  Criminal  Code,  the  respective  coantlea  are 
legally  liable  for  the  costR  earned  by  jastices  of  the  peace,  sheritt't),  and  constnbles  ''  on  examinntioDs 
before  a  magistrate  on  a  *  proper'  complaint  of  a  felony,  whether  the  accused  be  held  'to  answer  in 
coart  or  discharged."  And  in  cases  where  the  chnrece  is  for  a  felony,  but  ought  tohuve  been  for  a 
mlademeanor  only,  the  county  board  may  in  their  discretion  allow  or  disallow  the  entiru  bill,  or  uny 
part  thereof. 

Error  from  Dodge  county. 

William  Marfilmll,  for  plaintiff.  E.  F.  Cray  and  Geo.  L.  LoomLi,  for  de- 
fendant. 

Cobb,  J.  Section  535,  c.  50,  of  the  Criminal  Code  provides  that  "  no  costs 
-hall  be  paid  from  the  county  treasury  in  any  case  of  prosecution  for  a  misde- 
meanor, or  for  security  to  keep  the  peace,  except  as  [>rovided  in  section  541. 

The  following  section  (536)  provides  expressly  for  the  payment  of  costs  by 
the  county  incnned  upon  examination  before  a  magistrate  on  complaint  of  a 
felony,  whether  the  accused  be  held  to  answer  in  court  or  discharged.  It  also 
makes  it  the  duty  of  the  county  commissioners  to  disallow  any  item  in  whole 
or  in  part  of  any  bill  of  costs  in  such  cases  that  shall  be  found  to  be  unlaw- 
lully  or  needlessly  incurred.  And  also,  wliere  it  shall  appear  that  the  com- 
plaint upon  which  such  examination  was  made  was  for  a  felony,  when  it 
♦  >ught  to  have  been  for  a  misdemeanor  only,  the  county  commissioners  may  in 
tlieir  discretion  disallow  the  entire  bill  or  any  part  thereof.  This  is  the  only 
matter  arising  under  the  provisions  of  these  sections  that  is  left  to  the  discre- 
tion of  the  commissioners.  The  reason  of  this  provision  of  the  statute  must 
i>e  apparent  to  every  person  of  experience,  and  is  fully  discussed  in  and  illus- 
trated by  the  ciise  of  lioygs  v.  Waahinf/toii  Co.  10  Neb.  2i)7 ;  [S.  C.  4  N.  W. 
ItEP.  984.]  But  the  plain  object  and  intent  of  the  legislatuie  in  enacting  the 
two  sections  in  question  was  to  fix  and  declare  the  liability  of  the  county  for 
«  osts  lawfully  and  properly  earned,  in  the  examination  before  magistrates  of 
nersons  properly  charged  with  felony,  and  to  declare  the  non-liability  of  the 
county  for  costs  incurretl  upon  the  trial  or  examination  of  persons  charge<l 
with  the  commission  of  misdemeanors  only,  and  in  peace-warrant  cases. 

.Section  541  provides  for  the  furnishing  by  magistrates  and  clerks  of  courts, 
to  the  county  clerk  of  their  respe<'tive  counties,  of  certiUed  copies  of  uncol- 
'pctible  cost  bills,  in  misdemeanor  and  peace-warrant  cases;  and  that,  at 
The  firat  meeting  of  the  county  commissionei's  in  the  months  of  April  and  Oc- 
tober of  each  year,  if  it  shall  ap})ear  from  the  records  and  files  of  the  county 
« lerk's  office  that  the  receipts  into  the  county  treasury  from,  the  sources  men- 
tioned in  the  preceding  section  -that  is  to  say,  the  costs  and  proceeds  of  jail 
iubor,  mentioned  in  section  540,  and  required  to  be  credited  to  the  county  gen- 
ral  fund— are  in  excess  of  the  amount  allowed  to  be  paid  from  said  treasury 
)n  the  same  time  for  costs  in  criminal  cases,  including  the  sums  paid  for  keep- 
ing and  transporting  prisonei*s  in  criminal  cases,  said  commissioners  shall 
make  an  order  that  a  sum  equal*  to  such  excess  be  appropriated  from  the 
'ounty  general  fund  for  the  payment  of  cost  bills  filed  as  aforesaid  in  misde- 
meanor and  peace-warrant  cases,  or  so  much  thereof  as  shall  be  necessary  to 
y>ay  all  such  bills,  or  parts  thereof,  as  may  be  found  lawful  and  just,  etc.  The 
provisions  of  this  section  (541)  are  for  the  benefit  of  oflicei-s  and  witnesses 
•earning  fees  in  misdemeanor  and  peace-warrant  causes,  and  those  only.  It 
fjfovides  for  paying  to  them  any  balance  which  may  be  in  the  general  fund 
of  the  county  treasm-y  arising  from  a  certain  source,  but  it  makes  no  provision 
for  the  payment  of  fees  or  costs  in  felony  cases,  for  the  probable  reason  that 
tlicy  had  been  provided  for  in  section  536.  Their  full  payment  is  assured, 
.vhile  the  payment  of  the  former  class  is  contingent  and  uncertain. 
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While  we  agree  with  counsel  in  the  proix)sitious  that  neither  the  state  oxs 
federal  governments  ever  pay  coats,  and  that  the  liability  of  countied  tu  pay 
costs  in  criminal  ciises  cannot  arise  by  implication,  nor  in  the  absence  of  aij 
express  statute,  yet  we  think  that  the  statute  plainly  provides  that  the  countj 
shall  pay  the  costs  legally  earned  by  magistrates  and  sheriffs  in  cases  of  felony 
before  justices  of  the  peivce,  except  in  cases  where  the  complaint  ought  to  have 
been  for  a  misdemeanor  only,  and  it  gives  the  county  board  the  right  to  pay 
costs  in  their  discreUon  even  then.  Counsel  for  plaintiff  in  error  iti  the  brief 
says:  "The  greater  part  of  the  charges  of  tliese  officers  were  for  is«»uing  and 
serving  subpoenas  on  witnesses.  The  justice's  transcript  does  not  show  wbo 
or  how  many  of  these  witnesses  were  for  the  state  or  for  the  aecuseil,  nor 
whether  any  of  them  were  for  the  state.  Now,  at  common  law,  each  psuty. 
except  the  sovereignty,  was  liable  for  his  own  costs.  To  what  law  can  wf 
be  referred  that  makes  the  state  or  county  liable  for  the  cost^  in  pnx*urinL' 
the  attendance  of  witnesses  on  behalf  of  tlie  accused?  We  know  of  no  si,  1 
law;  but  it  must  not  be  forgotten  that  this  is  an  error  case,  and  that  it  is  wiu 
the  action  of  the  district  court  that  we  have  to  deal,  and  not  with  that  of  tbt 
county  commissioners.  Had  the  plaintiff  in  error  made  proper  and  timely  ap- 
plication in  the  court  below,  the  defendant  in  error  would  doubtless  ha-.t* 
been  required  to  show  that  the. costs  claimed  by  him  were  incurre<l  on  tlte 
part  of  the  prosecution,  and  not  on  the  part  of  the  defense.  All  presuaiptioib 
are  in  favor  of  the  correctness  of  the  judgment.  And  to  attack  it  for  ihi» 
cause  it  must  be  shown  alhrmatively  tiiat  part  or  all  of  thes<^  services  were 
rendered  in  procuring  testimony  for  the  defense. 

The  statute  allows  the  sheriffs  as  fees  25  cents  for  serving  a  subpoena  on  a 
witness,  and  25  cents  each  for  all  copies  of  certain  enumerated  writs  ant 
processes,  including  subpcenas.  Whether  these  copies  were  necessary,  is,  wt 
think,  a  question  upon  which  the  sheriff's  return  must  be  taken  as  conclusive 
The  law  allows  a  justice  50  cents  for  each  adjournment  in  a  cause  or  exami- 
nation before  him.  It  draws  no  distinction  between  adjournments  rendera'. 
necessary  by  the  demands  of  nature  upon  courts'  officers  and  suitors,  and 
those  granted  for  mere  convenience,  and  we  know  of  no  rule  by  which  we 
can  draw  any. 

As  to  the  other  items  of  costs  complained  of,  we  do  not  deem  it  ner-es'^ary.fo^ 
the  purposes  of  this  case,  to  examine  them  in  detail,  but  content  ourselves  b'^ 
saying  that  we  do  not  think  the  objections  to  them  well  taken.  It  cannot  be 
denied,  the  items  or  costs  lor  issuing,  copying,  and  serving  subpoenas  in  the 
examination  amounts  to  quite  a  sum,  but  it  must  be  borne  in  mind  th.il  ii 
was  an  extraordinary  case  in  respect  to  the  number  of  witnesses,  exceedinir 
in  that  regard  any  case  within  the  somewhat  extended  experience  and  obseff- 
vation  of  the  writer,  and  it  has  not  been  suggested  in  this  cjise  but  that  they 
were  all  subpoenaed  and  examined  in  good  faith,  or  that  their  testimony  wa* 
not  necessary  to  elicit  the  truth  and  meet  the  demands  of  justice. 

The  judgment  of  the  district  court  is  affirmed. 


Digitized  by 


Google 


IKbJ 


LWOa  V.  8A8X£BN,  U  r«  A  U.  BY.  00.  743 


SUPREME  COURT  OF  WISCONSIN. 


Ltnch  v.  EASTiaiN,  La  Fayette  &  M.  By.  Co.  and  others. 
Filed  May  31, 1883. 

A  tax.pRxer  of  a  town,  on  bebair  of  himself  und  other  tax-piiyers  therein,  may  maintain  an  action 
to  enjoin  the  delivery  of  bonds  of  the  town  nnlawfally  issued  by  the  town  aathorities  in  aid  of  a  rail- 
road. 

Where  (he  only  object  of  the  electors  of  a  town  in  voting  aid  to  a  railroad  was  to  procure  the  con. 
stmntion  of  a  milrond  into  nuch  town,  it  Is  no  objection  to  the  form  of  the  sabmission  of  the  qae»tioa 
to  the  electors  thai  tt  providea  that  Much  aid  should  be  given  to  that  one  of  two  designated  railroads 
tliftt  should,  »'by  itseH  or  Its  assigns,"  first  complete  its  Hue  of  road  into  the  town. 

Where  there  was  no  limit  tixed  m  the  contract  within  which  the  railroad  shoufd  complete  its  road, 
und  no  notice  was  given  by  the  town  that  the  aid  would  nut  be  farniijlied  if  it  watt  not  completed 
within  a  reasonable  time,  the  company  do  not  lose  their  right  under  the  contract  by  the  lapse  of  time 
or  statote  of  limitations. 

As  the  evidence  In  this  cam  shows  that  it  was  contempl*itcd  by  the  railroad  company,  the  electorif 
of  the  town,  and  the  town  author:tie8  that  the  company  might  and  probably  would  procure  the  build- 
ing of  the  line  of  railroad  hy  honiH  other  coi'porntiou,  to  which  their  rightu  might  be  assigned,  and  that  -' 
the  road  was  in  fact  built  by  another  railroad  company,  in  accordance  wUh  \}*^  •'^--i^  ^  tike  contr9«* 
Id  consideration  of  the  transfer  to  it  of  the  franchises  and  property  of  the  former  company,  it  cannot 
afltect  the  right  of  the  company  to  tlie  bondn  that  it  did  not  \t»i\(  bnild  or  complete  said  road. 

Where  the  object  and  purpose  of  a  railroad  corporation  were  to  build  a  road  from  a  certain  point 
to  a  certain  other  point,  and  it  haa  caused  a  portion  of  its  road  to  be  built,  and  transferred  the  rigbt  to 
operate  the  piirt  completed  to  another  road,  still  retaining  all  its  righto  and  franchises  to  build  the 
otiier  portion  of  the  road,  it  cannot  be  said  there  has  been  such  a  fundamental  and  radical  change  in 
the  character  of  the  oriiiinal  purpose  and  object  of  the  corporation  as  to  release  sub&icribers  to  the 
etock  of  the  corporation  who  did  not  as^nt  to  such  change. 

Where,  however,  as  in  this  case,  the  subscriber  for  the  stoclc  contemplated  that  a  change  would  be 
made  in  the  objects  and  pnrposes  of  the  corporation,  he  will  be  held  to  his  subscription  notwithstand- 
infT  such  change. 

Where  an  act  of  incorporation  in  no  pan  of  it  declares  that  the  parties  named  as  incorporatorb 
Fhall  not  have  power  to  act  as  a  corporntiun  until  a  certain  amount  of  stock  is  subscribed  for,  and  a 
certain  amount  of  capital  is  paid  in.  subscribers  to  their  stock  can  be  compelled  to  pay  their  sab- 
BCrlptions,  in  the  absence  of  an  agreement  to  the  contrary,  notwithstanding  the  whole  of  the  stock 
aotliorised  to  be  issued  has  not  been  subscribed  for. 

An  individual  or  corporation  who  makes  a  valid  subscription  for  the  capital  stock  of  a  corporation, 
when  not  induced  to  m:iko  the  same  by  fraud  on  the  part  of  the  corporation  or  Its  officers,  assumes 
the  risk  of  itf  value,  and  he  cannot  defend  an  action  to  recover  the  amount  of  the  subscription  by 
bhowin::  that  the  stock  subscribed  for  was  valueless. 

Appeal  from  circuit  court,  La  Fayette  county. 

Orion  rf-  Osborn,  for  appellant,  Mattliew  Lynch.  Moses M,  Sh-ong  and/.  W, 
Carp,  for  responilents.  Eastern,  La  Fayette  &  Mississippi  Railway  CJo.  and 
others. 

Taylor,  J.  *'Thi8  Jtction  is  brought  by  the  appellant,  a  resident  and  tax- 
payer of  the  town  of  Gratiot,  La  Fayette  comity,  against  the  defendant  rail- 
way company,  the  town  board  of  supervisoraand  the  town  clerk  of  said  town, 
and  Hans  B.  Warner,  late  secretary  of  state  of  Wisconsin,  to  enjoin  perpetu- 
ally the  delivery  to  the  defendant  railway  company  or  to  its  assignee  of  30 
bonds,  each  for  the  sum  of  $500,  of  the  town  of  Gratiot,  issuetl  by  the  town 
board  of  supervisors  and  clerk  to  the  defendant  railway  company,  in  aid  of 
the  construction  of  a  railway  to  be  built  by  it  from  Monroe,  in  Green  county, 
to  Shullsburgh,  in  La  Fayette  county,  and  to  compel  the  cancellation  of  said 
bonds.*'  **  The  action  was  commenced  on  the  thirteenth  day  of  September, 
1881.  A  temporary  injunctional  order  was  issued  by  the  county  judge  of  La 
Fayette  county  on  the  thirteenth  of  September,  in  accordance  with  the  prayer 
of  the  complaint,  and  was  served  withthe  summons  and  complaint  on  the  de- 
fendants."   "  The  defendants,  except  the  secretary  of  state,  answered."    "A 
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motion  to  dissolve  the  temporary  injunctional  order  was  made  by  the  defend- 
anlK»  arj^ued,  and  such  order  was  dissolved  by  the  court  on  the  twenty-fifth 
day  of  ()ctol»er,  1881,  and  the  appeal  to  this  court  is  taken  from  such  order, 
and  tlie  plaintiff  gave  the  necessary  undertaking  to  continue  the  injunctional 
onler  pending  this  appeal." 

The  ])leadings  and  proofs  presented  to  the  circuit  court  on  the  motion  to 
dis&olve  the  injunction,  present  the  case  ai)parently  ui>on  its  merits,  and  thn 
order  dissolving  the  temporary  injunction  was  undoubtedly  dissolved  by  tU^ 
rourt  below  upon  the  merits  of  the  plaintiff's  cause  of  action  as  it  appeani 
from  the  pleadings  and  proofs  offered  on  the  hearhig  of  the  motion,  and  not 
upon  any  irregularities  or  errors  in  practice.  There  is  no  serious  contest 
made  in  this  CJtse,on  the  part  of  the  learned  counsel  for  the  respondents,  that 
the  plaintiff  may  not  maintain  the  action  as  a  tax-payer  of  the  town  on  behalf 
of  himself  and  other  tax-payers  therein ;  and  we  have  no  doubt  as  to  his  rigiit 
to  maintain  such  jiction  if  the  bonds,  the  delivery  of  which  he  seeks  to  enjoin, 
were  unlawfully  issued  by  the  town  authorities.  This  right  to  maintain  thi" 
action  is  settled  by  this  court  in  the  cases  of  Lawson  v.  ^ahiiellen.  88  Wis.  288: 
Whit  lag  \.  Railroad  Co.  2b  Wis.  1G7:  I'eck  v.  Scliool-ditftrict,  21  Wis.  523; 
rhillips  v.  Toton  of  Albany,  28  Wis.  840. 

We  must,  tiierefore,  consider  the  case  upon  its  merits  as  presented  by  the 
record,  and  determine  whether,  upon  the  facts  appearing  from  the  pleadings, 
and  the  proofs  introduced  upon  the  motion  to  dissolve  the  temporary  injum- 
tion,  the  town  board  of  the  town  of  Gratiot  had  lawful  authority  to  issue  siiiii 
bonds  and  deliver  the  same  to  the  defendant  railway  company  or  its  assignee. 

The  material  fads,  as  shown  by  the  pleadings  and  proofs,  are  as  follows : 
In  1871  the  Dubuque,  Platteville  &  Milwaukee  Railway  Company  had  been 
organized  as  a  Platteville  enterprise,  to  secure  the  construction  of  a  railroad 
from  Dubuque  by  way  of  Platteville  to  Monroe,  the  then  terminus  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  llailway  westward  from  Milwaukee.  Its  con- 
templated route  was  from  Monroe  to  the  village  of  Gratiot,  in  the  town  of 
Gratiot;  from  there,  following  the  line  of  the  then  Mineral  Point  Railway,  to 
the  village  of  Colamine:  then  to  Platteville  over  the  portion  of  its  line  then 
constructed  and  in  operation;  and  ultimately  from  Platteville  to  the  Missis- 
sippi river  at  Dubuque. 

The  defendant  railway  company,  the  Eastern,  La  Fayette  &  Mississippi 
Hallway  ('ompany,  had  been  also  organized  at  that  time  as  a  Shullsburgh  en- 
terprise, contemplating  the  construction  of  a  railway  from  Monroe  by  the 
way  of  Gratiot  to  Shullsburgh,  and  ultimately  to  Dubuque.  The  foregoing 
statement  of  the  purposes  and  objects  of  the  two  railway  corporations  is  taken 
from  a  brief  of  the  learned  counsel  for  the  appellant,  and  we  have  no  doubt 
of  its  acciu-acy,  nor  is  its  accuracy  questioned  by  the  counsel  for  respondents. 

The  Eastern,  La  Fayette  &  Mississippi  Railway  Company  was  incorporate'i 
by  chapter  487,  P.  &  L.  Laws  1871,  which  contained  the  following  provisions 
in  respect  to  receiving  aid  from  the  towns,  cities,  and  villages  on  its  Hue: 

"Sec.  16.  The  several  towns,  villages,  and  cities  upon  or  contiguous  to  the 
line  of  said  road,  by  this  act  authorized  to  be  constructed,  as  the  same  may 
hereaiter  be  located  and  established,  one  and  each  of  them,  is  hereby  author- 
ized to  aid  in  the  construction  of  said  railroad  by  subscribing  to  the  stock  of 
the  company  and  paying  for  the  same  by  issuing  bonds  to  said  conjpany  in 
pfivment  for  saiil  stock,  and  levying  taxes  to  pay  the  interest  as  it  accnies 
upon  said  l>onds.  and  to  establish  a  sinking  fund  for  the  gnidual  redemption 
and  ultimate  full  redemption  of  said  bonds  at  maturity;  and  for  these  por- 
post»s  the  l)oard  of  supervisors  of  such  towns,  the  board  of  trustees  of  such 
villages,  and  tiie  common  councils  of  such  cities,  respectively  and  severally. 
shall  have  power  to  negotiate  and  arrange  the  terms  and  conditions  up<iii 
which  such  aiti  shall  be  granted;  to  enter  into  all  proper  contracts  with  said 
company  in  relation  to  the  same,  and  to  adoj>t  such  ordinances  pertainiaf 
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thereto,  or  to  Uie  laxe^  to  be  levied  under  tliis  act,  hh  may  be  expe<lient  and 
proper  and  consistent  witli  the  law :  provided,  that  before  any  such  aid  shall 
be  granted  or  ron traded  tor  by  any  such  town,  village,  or  city,  the  question 
of  granting  the  sauu*  shidl  be  submitted  to  vote  of  tiie  electors  thereof,  i*e- 
.spectively.  as  liereinafter  ]»rovided. 

•*Sec.  17.  Whenever  the  president  and  secretary  of  the  said  Kjistern,  La 
I'^iyette  So  Mississippi  Jtailway  Company  shall  certify,  under  their  hands  and 
the  seal  of  the  said  company,  to  the  authorities  of  any  such  town,  village,  or 
city  that  the  rotile  of  said  railroad  has  been  located  through  or  contiguous  to 
such  town,  village,  or  rity,  it  shall  be  tlie  duty  of  the  authorities  thereof, 
hereinbefore  mentioned,  to  rail  a  s|>eci{il  election  to  determine  the  question  of 
wiietlier  aid  sliall  be  gninted  to  the  said  company  in  the  manner  prt'scribed  in 
the-  preceding  section  of  this  act.  Such  election  shall  !)e  called,  notice 
thereof  shall  be  given,  the  form  of  ballot  shall  be  {U'escribed,  and  all  regula- 
tions relating  to  the  same  be  determined,  by  the  proper  authorities,  hereinbe- 
fore mentioneil,  of  such  tuvvns,  villages,  and  cities,  so  that  the  questi(m  be 
Tairly  submitte<l  to  a  vote  of  the  electors.  In  case,  at  any  such  election,  a 
majority  of  \  otes  shall  be  against  granting  such  aid,  the  proper  authorities 
may  afterwards,  in  their  discretion,  call  another  election  upon  the  same  sub- 
ject, and  the  same  sliall  l)e  conducted  in  a  Jike  manner,  but  no  more  than  two 
elections  shall  be  held  in  any  one  town,  village,  or  city  under  this  ju*t. 

*•  Sec;.  \H.  If,  at  any  election  authorized  by  this  act,  any  such  town,  village, 
oi  city  shall  vote  in  favor  of  granting  such  aid,  by  a  majority  of  the  votes 
cast  at  such  election,  tht^n  ////'  unthfrritieti  thereof  slmll  lift  re  aiul  PxtTidae,  in 
their  discretion,  the  po/nrs'  i:onf erred  upoii  them  by  the  prf^fHiinf/  seatiomf  of 
this  act.  and  all  coutjjicts  made  by  them,  by  virtue  thereof,  shall  be  valid  and 
enforceable,  acccuding  to  the  true  intent  and  meaning  there<)f." 

And  by  chapter  4.')7,  I',  v^i:  L.  I^aws  1S67,  the  same  powers  in  regard  to  re- 
<'.eiviug  aid  from  the  towns,  cities,  and  villages  on  the  line  of  its  road  were 
conferred  upon  the  Dubuque,  Platteville  &  Milwaukee  Railway  Company. 
The  language  of  chapter  4.*)7,  P.  &  L.  Laws  1807.  is  almost  identical  with  the 
language  of  se<aions  lb,  17,  18,  c.  487,  P.  &  L.  Laws  1871. 

As  is  said  by  the  learned  counsel  for  the  appellant:  '*So  it  came  about  that 
<iu  the  lii-st  day  of  August,  1871,  each  of  these  companies  were  solicitous  that 
the  town  of  (iratiot  (which  had  no  specftil  interest  in  the  different  and  di- 
v#»rging  routes  of  the  two  roads  westward  from  Gratiot,  but  had  a  special  ia- 
1  crest  that  one  or  the  other  of  the  companies  should  construct  its  roiul  to 
Oratiot  from  Monroe)  should  aid  in  the  coiistruction  of  its  road  from  Mon- 
roe  to  Gratiot;  and  on  that  day  the  two  companies  submitted  to  the  town, 
jind  filed  in  the  town  clerk's  olUce,  the  following  double-headed  or  joint  prop- 
osition, to-wit  : 

^'^itafc.  of  Wisiouain.  <'ouuty  of  La  Fayette,  *v. — To  the  Board  of  Snpervis- 
ors  of  the  Town  of  Gratiot,  in  said  (!ounty:  It  is  hereby  certified  by  the 
president  and  se-retary  of  the  Kastern.  La  Fayette  tS:  Mississippi  Ilailway 
<*ompany,  under  their  hands  and  the  seal  of  the  said  company,  and  it  is 
hereby  certified  by  the  president  and  secretary  of  the  Dubuque,  Platteville  & 
MJlwauke**  Railway  Com])any,  under  Uieir  hands  and  the  seal  of  said  company, 
that  the  route  of  each  of  said  railroads  has  been  located  from  the  village  of 
Monroe,  inr  the  county  of  (Jreen.  in  said  state;  thence  westwardly  through 
the  said  town  of  (Jratiot;  and  the  said  railroad  com i»anies  do  hereby  jointly 
.:*n<l  severally  request  the  said  board  of  supervisors  of  the  said  town  of  Gra- 
tiot to  submit,  in  due  form  of  law,  to  the  qualified  voters  of  said  town,  at  an 
Hection  to  be  hehi  in  the  said  town  for  the  purpose,  the  question  whether  the 
said  town  will  aid  in  the  construction  of  said  railroad  by  subscribing  and 
pity  in*/  for  one  hundred  and  fifty  shares  of  th*  capital  stork  of  that  'nie  of 
the  Maid  funnpanies,  by  itself  or  its  assiyna,  thai  shidl  first  const niH ,  build, 
4Uid  run  its  cars  over  its  said  .road  from  said  Moni\>e  to  the  Mineral  Point 
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Railroad,  in  the  said  town  of  Gratiot;  said  shares  of  stock  amounting,  at 
their  par  value,  to  the  sum  of  fifteen  thousand  dollars. 

^^  In  testimony  of  ail  which,  the  board  of  directors  of  eaeh  of  the  said  ooib- 
j>anies  have  caused  the  president  and  secretary  of  each  of  the  said  companiei 
to  hereto  affix  their  hands,  and  the  corporate  seal  of  the  said  companiea  beie- 
unto,  the  first  day  of  August,  1871. 

"  Edward  Melot,  President, 
[l.  8.]  "John  K  Williams,  Secretaiy, 

<'0f  the  Eastern,  La  Fayette  &  Mississippi  By.  Oo. 
"  H.  Bobbins,  President, 
[l.  b.]  ^'  Jakes  Moobe^  Secretary, 

"Of  the  Dubuque,  Platteville  &  Milwaukee  Ry.  Co." 

On  the  second  day  of  August  the  town  board  of  supervisors  of  the  town  ef 
Gratiot  met  at  the'ofiice  of  the  town  clerk  of  said  town,  and  adopted  and 
passed  a  certain  order  or  resolution  relative  to  said  proposition  from  said  rail- 
way companies.    The  following  is  a  copy  thereof: 

**  The  presic^ent  and  secretary  of  the  Eastern,  La  Fayette  &  Mississippi  BaiJ- 
way  Company  and  the  Dubuque,  Platteville  &  Milwaukee  Railway  Company, 
each  having  certitiod  under  their  hands  and  the  corporate  seal  of  each  of  the 
tiaid  companies,  under  date  of  August  1,  1871,  to  the  board  of  supervisors  of 
said  town  of  Gratiot,  in  the  county  of  La  Fayette,  in  the  state  of  Wisconsin. 
that  the  route  of  the  rallroi\d  of  each  of  the  said  companies  rias  been  lixaiteii 
through  the  said  town,  and  the  said  railroad  companies  having  in  writing 
jointly  and  severally  requested  the  said  board  of  supervisors  of  the  said  town 
to  submit  to  the  qualiiied  electors  thereof,  at  an  election  to  be  held,  and  heki 
therein  for  that  purpose,  the  question  whether  the  said  town  will  aid  in  the 
construction  of  the  said  railroad  by  subscribing  and  paying /or  one  hundred 
and  fifty  shares  of  the  capital  stock  of  that  one  of  the  said  companies  that 
shall,  by  Uself  or  its  assigns,  first  build,  construct,  equip,  and  complete  a  raii- 
road  from  the  village  of  Monroe,  in  the  county  of  Green,  in  the  said  state  of 
Wisconsin,  thence  westwardly  to  the  Mineral  Point  Railroad,  in  the  said  towm 
of  Gratiot,  said  shares  of  stock  amounting  at  their  par  value  to  the  sum  of 
$15,000: 

"  Now,  therefore,  it  is  hereby  ordered  by  the  said  board  of  supervisors  of  tke 
said  town  of  Gratiot,  that  a  special  election  in  the  said  town  of  Gratiot  be  and 
is  hereby  called  to  be  held  at  the  town  clerk's  office  in  the  village  of  Gratiot 
on  the  nineteenth  day  of  August,  1871,  to  determine  whether  aid  will  be 
granted  by  the  said  town  in  pursuance  of  the  request  aforesaid  of  the  said 
companies,  and  in  conformity  with  the  provisions  of  chapter  457  of  the  Private 
and  Local  Laws  of  the  state  of  Wisconsin,  passed  in  the  year  1867 ;  and  of  chap- 
ter 487  of  the  Private  and  Local  Laws  of  the  said  state,  passed  in  the  year  1871. 
It  is  further  ordered  that  the  question  to  be  submitted  to  the  qualified  electors 
of  the  said  town,  at  the  said  election,  shall  be:  Will  the  town  of  Gratiotaid 
in  the  construction  of  the  said  railroad  of  that  one  of  the  said  companies  thai 
shall,  by  itself  or  its  assigns,  first  build,  construct,  equip,  and  complete  a  rail- 
road from  said  Monroe  to  said  Mineral  Point  Railroad,  in  the  said  town  o€ 
Gratiot,  by  subscribing  for  150  shares  of  the  capital  stock  of  such  company  so 
first  building  said  railroiul,  amounting  at  their  par  value  to  the  sum  of  315,000. 
and  paying  therefor  the  said  sum  of  $15,000,  in  the  manner  and  upon  the  temm 
and  conditions  following;  that  is  to  say:  the  amount  of  such  aid  that  maybe 
so  voted  by  the  said  town  shall  be  taken  and  given  by  the  said  town  6y  iU 
S'tibscrlbing  for  the  said  150  shares  of  the  capit^jj  stock  of  that  one  of  the  abope 
companies  that  shall,  by  itself  or  its  assigns,  first  build,  equip,  construct,  and 
complete  a  railroad  from  the  said  village  of  Monroe;  thence  westwardly  to  suok 
point  in  the  said  town  on  the  said  Mineral  Point  Railroad,  at  or  near  the  vil- 
lage of  Gratiot,  or  Riverside,  as  the  engineers  of  such  company  so  building 
the  said  road  shall  determine  as  the  most  feasible? 
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'*Th6  said  town  shall  pay  for  the  150  shares  of  the  stock  so  to  be  subscribed^ 
in  15  bonds  of  the  said  town  of  Gratiot,  each  bond  to  be  for  61,000,  at  par 
value,  and  shall  be  made  payable  as  follows;  that  is  to  say:  Said  bonds  are  to 
be  made  payable  within  15  years  from  the  day  of  delivery  thereof,  and  shall 
be  conditioned  that  the  said  town  shall  have  the  option  to  pay  any  or  all  of 
the  said  bonds  in  full,  on  the  first  day  of  April  in  any  year,  upon  giving  no- 
tice at  the  said  bank  six  months  prior  to  the  time  of  such  intended  payuieiit,, 
and  the  interest  and  principal  thereof  shall  be  payable  at  the  MetropoliUm  Xa- 
tional  Bank,  in  the  city  of  New  York.  Said  bonds  are  to  bear  interest,  to  be  paid 
annually,  at  the  rate  of  7  per  centum  per  annum,  with  interest  coupons  attached, 
and  to  be  computeil  from  the  date  of  delivery  thereof,  and  shall  be  signed  by 
the  chairman  of  the  board  of  supervisors  of  the  said  town,  and  attested  by  the 
clerk  thereof,  and  shall  be  delivered  to  the  president  of  that  one  of  the  ahorse- 
named  railroad  companies^  or  its  assigns^  that  shall,  by  itstlf  or  its  a^fsif/ns, 
first  build,  t^(p^iPi  complete,  and  put  in  Jiinninf/  order  said  railroad  between 
the  termini  uforejiaid;  and  such  bonds  are  to  be  delivered  by  the  said  town  to 
such  company  as  soon  as  the  cars  shall  be  running  on  its  road  from  Monroe 
to  the  said  designated  point  in  the  town  of  Gratiot,  and  nob  previous  to  that 
time;  and  it  is  further  ordered  by  the  said  board  of  supervisors  of  the  said 
town  of  Gratiot,  that  notice  of  the  said  election  shall  be  given  by  tlie  town  clerk 
of  the  said  town  by  posting  up  notices  in  the  following  or  equivalent  form,  in 
three  public  places  in  the  said  town,  at  least  15  days  before  the  said  day  of 
election;  and  that  the  said  election  shall  be  held  and  conducted  in  the  same 
manner  as  judicial  elections  are  held  and  conducted,  except  that  it  shall  not  be 
n€?cessary  to  make  any  return  thereof  except  one  to  be  filed  in  the  ottice  of  the 
town  clerk  of  the  said  town;  that  the  form  of  ballot  to  be  used  at  the  said 
election  sluill  be,  •  For  aid  to  the  raihoa<l,'  and  '  Against  aid  to  the  railroa<l;' 
and  if  a  majority  of  the  votes  cast  at  the  said  election  shall  be  in  favor  of  aid 
to  the  railroad,  then  the  said  town,  by  its  said  board  of  supervisors,  will  and 
shall  subscribe  and  pay  for  the  said  capital  stock  in  the  manner  and  upon  the 
conditions  and  terms  in  this  order  above  providetl,  and  not  otherwise;  and 
that  the  form  of  the  notice  of  such  election  so  to  be  given  as  above  provided,, 
shall  be  in  the  following  or  equivalent 'form." 

At  an  election  held  in  said  town  on  the  nineteenth  day  of  August,  1871,. 
to  vote  upon  said  proposition,  a  majority  of  all  the  votes  cast  at  said  election 
were  cast  in  favor  of  aiding  the  construction  of  said  railroad.  The  notice  for 
such  election  set  forth,  in  subsUiuce,  the  joint  proposition  of  said  two  com- 
panies. 

The  plaintiff.  In  his  complaint,  alleges  "  that  the  only  object  sought  to  be^ 
attained  by  tlie  voters  of  the  town  of  Gratiot,  and  the  only  inducemei»t  which 
influenced  them  to  vote  the  said  aid  to  the  said  railroad  companies  making 
said  proposition,  was  the  construction  of  a  railway  from  Monroe  westerly  to 
the  village  of  (Jratiot,  thereby  securing  to  the  residents  of  said  town  direct 
railway  communication  with  the  city  of  Milwaukee,  and  the  numerous  great 
commercial  advantages  sure  to  result  from  such  communication,  iioth  of  the 
said  railway  companies  making  such  joint  proposition  to  said  town,  professed 
their  readiness  to  build  said  railway  from  Monroe  to  Gratiot,  and  contended 
with  each  other  which  should  first  construct  the  same."  This  allegation  is 
admitted  by  the  defendants  in  their  answer. 

Immediately  after  the  vote  had  been  taken  in  said  town  of  Gratiot,  the 
town  of  Gratiot  made  the  following  contract  with  said  two  railway  com- 
panicfl: 
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^'Towii  of  iiratiot.  County  of  La  Fayette,  State  of  AVisct^nsin,  with  the 
Eastern,  La  Fayette  &  Mississippi  Railway  Company,  and  Dubuque.  Platt(^ 
ville  &  Milwaukee  Uaiiway  ('unijKiny: 

"  Whereas,  t lie  Kasterii,  Ln  Fayette  iVc  Mississippi  Jiailway  Compiuiy,  under 
ilie  hands  of  the  president  and  sefretary,  and  the  seal  of  said  company,  having 
'^ertitied  to  the  authoritias  of  the  town  of  (iratiot  that  they  have  located  tlw* 
rouLo  of  their  railroad  through  the  town  of  (iratiot;  and  the  Dubuque,  Phitte- 
ville  &.Milwaukee  Railroad  (Company,  under  the  hands  of  their  president  ami 
secretary  and  tlie  sejil  of  said  company,  having  also  certified  to  the  aitthor- 
ities  of  the  said  town  of  Gratiot  that  they  have  located  the  route  of  their  rail- 
road through  the  said  town  of  (iratiot;  and  whereas,  the  presidents  and  secre- 
taries of  said  companies  having  negotiated  with  the  authorities  of  said  town. 
io-wit,the  supervisors  thereof,  and  having  arranged  with  them  the  terras  and 
<'onditions  upon  which  aid  sliould  be  grantetl  by  the  town  of  (Jratiot  in  the  con- 
struction of  a  railroad  from  Monroe,  in  the  county  of  Green,  westwardly. 
tlurough  the  town  of  Gratiot,  to  the  Mineral  Point  Uailroad,  and  as  to  the 
amount  of  such  aid,  as  authorized  by  chapter  487  of  the  Private  and  I^cal  Laws 
of  the  state  of  Wisconsin,  for  the  year  1871,  and  chapter  457  of  the  Private  and 
Fx^cal  Laws  of  said  state  for  the  year  18G7;  and  having  agreed  that  the  amount 
of  such  aid  be  fixed  at  the  sum  of  .^15,000;  and  whereas,  in  pursuance  of  the 
provisions  of  said  chapters  487  and  457,  a  special  election  was  ordered  to  he 
^^.alled  by  the  town  clerk  of  said  town  of  (iratiot,  by  the  supervisors  thei-eoL  to 
vote  upon  the  question  of  granting  such  aid ;  and  whereas,  such  special  election 
having  been  duly  called  and  notified  by  said  town  clerk,  and  having  been  duly 
held  at  the  usual  place  of  holding  elections  in  said  town  of  Gratiot,  on  the 
nineteenth  day  of  August,  1871 ;  and  whereas,  at  such  election,  a  majoiity  of 
all  the  votes  cast  upon  said  question  were  in  favor  of  granting  such  aid:  Xow, 
therefore,  in  further  pursuance  of  chapters  487  and  457  aforesaid,  it  is  hereby 
agreed  and  contracted  that  in  view  of  the  benefits  and  advantages  which  will 
inure  to  the  town  of  Gratiot  from  the  construction  of  a  railroad  from  Monroe,  in 
the  county  of  Green,  westwardly  through  the  town  of  Gratiot  to  the  Mineral 
Point  Kailroad,  that  the  said  town  of  Gratiot  shall  aid  tJmt  one  of  the  before- 
named  railroad  compaiur.s  which  .shall,  by  itself  or  its  assignee,  first  bnild^  voit- 
'<trnct,  and  equip  a  railroad  from  Monroe,  in  the  county  of  Green,  westwardly 
through  the  said  town  of  Gratiot  to  the  Mineral  Point  Railroad,  at  a  point  at 
or  near  to  the  village  of  Gratiot,  or  at  or  near  the  village  of  Riverside,  in  the 
county  of  La  Fayette,  by  subscribing  and  paying  for  150  shares  of  the  capittil 
stock  of  such  company,  amounting  at  their  par  value  to  the  sum  of  $15,000. 
in  the  manner  following;  that  is  to  say:  Whenever  such  railroad  shall  have 
been  completed  the  whole  distance  between  the  termini  named,  and  the  cars 
shall  be  running  npon  it,  the  authorities  of  the  said  town  of  Gmtiot  shall 
make  the  subscription  to  the  capital  stock  of  such  company  to  the  amount 
stated,  and,  in  i)ayiuent  thereof,  shall  make,  execute,  and  deliver  to  the  pres- 
ident of  said  company,  or  their  assigns,  15  bonds  of  said  town,  to  be  signed  by 
the  chairman,  and  attested  by  the  town  clerk  thereof,  numbered  from  1  to  15, 
.inclusively,  for  the  sum  of  SI. 000  each,  in  all  for  the  sum  of  815,000,  bearing 
7  per  cent,  per  annum  interest,  which  shall  be  payable  anmially  on  the  first 
day  of  April  at  the  Metropolitan  National  Bank  in  the  city  of  New  York, 
and  having  interest  coupons  attachcMl ;  the  principal  of  said  bonds  to  be  als«) 
payable  at  the  said  Aletropolitan  Xational  Bank  in  the  city  of  New  York  i» 
15  years  from  their  delivery,  which  time  they  shall  bear  date;  each  of  said 
bonds  to  contain  a  provision  reserving  to  Siiid  town  of  Gratiot  the  option  to 
pay  the  same  on  the  firat  day  of  April  in  any  year  before  its  maturity,  ujwn 
having  given  six  months*  previous  notice  at  said  Metropolitan  National  Bank 
•of  such  intendeil  payment. 

'*  Witness  the  hands  of  the  supervisors  of  the  said  town  of  Gratiot,  attested 
by  the  town  clerk  thereof,  and  the  hands  of  the  presidents  and  secretaries  of 
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the  said  Eastern,  l^a Fayette  <&  Mississippi  Railway  Company,  and  the  Diibtique, 
Platteville  &  Milwaukee  Railway  Oompany,  under  the  seals  of  said  companies, 
the  nineteenth  day  of  August,  1871/* 

•'(Executed  in  triplicate.)" 

Nothing  was  done  by  either  of  said  railway  companies  towards  building 
said  railway  from  Monroe  to  Gratiot  from  the  time  of  making  said  contract 
until  some  time  in  the  year  1880.  except  that  the  defendant  company  had  pro- 
cured some  right  of  way  and  procure<l  the  voting  of  aid  from  other  towns  on 
the  line  of  its  rosid.  During  this  interval  the  said  defendant  railway  company 
had  from  time  to  time  negotiations  with  the  Chicago,  Milwaukee  &  8t.  Paul 
liailway  Company  to  induce  sucli  company  to  construct  the  road  from  Mon- 
roe to  Gratiot  Jis  jussiguees  of  said  defendant  company.  No  progress  was 
made  in  these  negotiations  until  some  time  in  June,  1880,  and  after  the  Chi- 
cago, Milwaukee  &  St.  Paul  Jtailway  Company  had  purchased  the  Mineral 
Point  Railway.  Then,  and  on  or  about  June  80,  1880,  an  oral  contract,  and 
.subsequently,  on  December  29,  1880,  the  following  written  contract,  Wiis  en- 
tere<l  into  between  the  defendant  railway  company  and  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company: 

"This  agi-eement,  made  this  twenty-ninth  day  of  Deciember,  1880.  by  and 
Ijetween  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  a  corporation 
duly  formed  and  organized  under  and  by  virtue  of  the  laws  of  the  state  of 
Wisconsin,  party  of  the  first  part,  and  the  Eastern,  Lafayette  &  Mississippi 
Railway  Company,  a  corporation  duly  formed  and  authorized  under  and  by 
virtue  of  the  laws  of  the  same  state,  i)arty  of  the  second  part: 

'*  Whereas,  the  said  party  of  the  second  part  has  a  charter  for  the  construction 
f)f  a  railway  from  Monroe,  in  the  county  of  ( rreen;  through  the  counties  of  La 
Fayette  and  Grant  to  the  Missisaipi  river,  and  has  located  its  said  line  of  i-ail- 
way  from  said  Monroe  to  Shullsburgli,  and,  with  a  view  of  constructing  siaid 
railway,  lias  made  divers  contnicts  for  right  of  way,  and  has  procured  several 
towns  along  the  line  of  said  propose<l  line  of  railway  to  vote  aid  thereto,  as 
follows:  The  townof  Sliullsburgh,J!?22,900;  townof  Sevmour,J^5,000;  town  of 
Gratiot,  ai5,000;  town  of  Wayne,  «10,000;  town  of  WIdte  Osik  Springs,  65,000; 
town  of  Wiota.  66,0(X);  town  of  Oidiz,  J|<5,(X)0, —for  the  amount  of  which  aid 
the  said  several  towns,  excepting  the  towns  of  Cadiz  and  White  Oak  Springs, 
have  executed  their  bonds  and  said  conipany  has  issued  its  stock,  all  of  which 
said  bonds  and  stock  have  been  depositeil  in  escrow  with  the  secretiiry  of  the 
state  of  AViscon.sin  to  be  delivered  -  the  said  bonds  to  said  company  or  its  as- 
signs and  said  stock  to  the  said  towns,  respectively,  upon  the  completion  of  said 
railway  from  said  Monroe  to  tlie  village  of  Shullsburgh,  in  La  Fayette  county , 
on  or  before  the  first  day  of  0(;tober,  1881 ;  and  has  also  procured,  as  a  bonus, 
promissory  notes  amounting  to  Ji^RlOO,  payable  on  the  said  first  day  of  October. 
1881,  conditioned  that  said  raih'oad  shall  be  complete  and  in  o)ieration  on  or 
before  that  day  from  said  Monroe  to  Sliullsburgh;  and  whereas,  the  said 
party  of  the  second  part  is  unable  to  com])lete  said  railway  to  Shullsburgh  by 
said  first  day  of  October,  1881,  an<l  the  said  party  of  thefirat  partis  willing  to 
un«Iertake  the  completion  thereof,  and  will  make  favorable  connections  with 
the  railway  of  the  said  Eastern,  La  Fayette  &  Mississippi  Railway  Company 
for  its  railway  when  completed  from  Shullsburgh  west  to  the  Mississippi  river, 
which  will  greatly  aid  said  party  of  the  second  part  in  completing  the  same 
west  of  said  Shullsburgh  to  said  Mississippi  river: 

*'  Now,  therefore,  this  agreement  witnesseth,  that  the  said  party  of  the  sec- 
ond part,  in  consideration  of  the  premises  and  of  the  sura  of  one  dollar  to  it 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged  and  confessed,  haA 
gnvnted,  bargained,  sold,  and  transferred,  and  by  these  presents  does  grant,  bar- 
giiin,  sell,  and  transfer,  unto  said  party  of  the  first  part,  its  said  line  of  railway 
and  right  of  way,  and  all  of  its  contracts  for  right  of  way,  to  that  portion  of 
said  proposed  road  lying  between  Monroe  and  the  village  of  Shullsburgh,  to> 
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get  her  with  all  the  right,  title,  and  franchise  now  possessed  by  said  party  of 
tlie  second  part,  to  build  and  construct  said  road  from  Monroe  to  ShuUsbur^h; 
and  also  has  granted,  barcrained,  and  sold,  transferred,  and  assigned,  And\y 
these  presents  does  grant,  bargain,  sell,  tKinsfer,  and  assign,  to  the  said  party 
of  the  first  part,  all  the  bonds  heretofore  ivssued  to  said  party  of  the  second 
part  by  tiie  several  towns  of  SShullsburgh,  Seymour,  Gratiot,  Wayne,  and  Wiota, 
in  the  county  of  La  Fayette,  in  aid  of  the  construction  of  said  railway,  and 
now  on  deposit  in  escrow  with  the  secretary  of  state  of  Wisconsin;  and  has 
also  sold,  transferred,  and  assigned,  and  by  these  presents  does  sell,  transfer,  and 
assign,  to  the  party  of  the  first  part  the  sum  of  5^5,000  subscribed  by  the  town 
of  White  Oak  Springs,  and  i&o.OOO  subscribed  by  th»  town  of  Ciidiz,  to  the  con- 
struction of  said  railway,  and  which  amounts  have  heretofore  been  severally 
vototl  by  said  towns  in  aid  thereof,  together  with  the  sum  of  69,100  in  notes 
heretofore  given  by  divers  parties  to  said  party  of  the  second  part  to  aid  in 
the  construction  of  said  railway,  and  now  held  by  the  party  of  tiie  second  part; 
and  the  said  party  of  the  second  pait  does  hereby  authorize  the  said  party  of 
the  first  part,  on  the  completion  of  said  railway  to  the  said  village  of  Shulls- 
biirgh,  on  or  before  the  first  day  of  October,  1881,  to  demand  of  and  receive 
from  the  said  secretary  of  state  all  of  said  bonds  so  deposited  witlrhim,  to  aid 
in  the  construction  of  said  railway,  for  its  own  use  and  benefit,  and  to  dematid, 
receive,  and  collect,  for  its  like  use  and  benefit,  the  subscriptions  heretofore 
made  by  said  towns  of  White  Oak  Springs  and  Ciidiz,  and  to  collect  and  re- 
ceive the  amounts  of  the  said  several  notes  from  the  makers  thereof,  which 
said  notes  are  herewith  delivei^l  to  the  said  party  of  the  first  part. 

''Second,  The  said  party  of  the  first  part,  in  consideration  of  the  foregoing 
agreement,  agrees  to  construct  and  complete  said  railway  from  the  said  village 
of  Monroe  to  the  village  of  Shullsburgh,  and  to  put  the  same  in  operation  as 
a  railway  on  or  before  the  first  day  of  October,  1881. 

'"-Third.  The  same  |)arty  of  the  first  part  further  agrees  with  said  party  of 
the  second  part  that  whenever  said  Eastern,  La  Fayette  ife  Mississippi  liail- 
way  Company  shall  construct  the  balance  of  its  railway  from  the  said  village 
of  Shullsburgh  to  the  Mississippi  river,  the  said  party  of  the  firet  part  will 
make  with  it  a  trafiic  (;ofitrac:t,  by  which  said  party  of  the  first  part  shall  re- 
ceive all  freight  and  passengers  bound  eastward  from  Shullsburgh,  and  which 
shall  be  brought  thereto  by  the  said  party  of  the  second  part,  and  will  deliver 
to  said  party  of  the  second  part  all  freight  and  passengers  destined  to  any 
point  on  the  railway  of  the  Eastern,  La  Fayette  &  Mississippi  liailway  Com> 
pany.  from  ShuUsluirgh  to  Dubuque,  and  that  compensation  for  carrying  said 
freight  and  passengers  shall  be  divided  in  proportion  to  the  distance  carried 
by  each,  <and  th:ic  in  all  respects  just  and  equitable  running  arrangements 
shall  be  made  between  said  companies. 

**  [n  witness  whereof,  the  said  parties  have  caused  these  presents  to  be 
executed  in  their  corporate  names,  by  tiieir  respective  presidents,  and  sealed 
with  their  respcf'tive  seals,  and  attested  by  their  respective  secretaries." 

On  the  twentieth  of  July,  1880,  the  following  contract  was  entered  into  be- 
tween the  town  of  Gratiot  and  the  defendant  railway  company: 

''Articles  of  agreement  made  and  entered  into  this  twentieth  day  of  July, 
18S0,  by  and  between  the  town  of  Gratiot,  county  of  La  Fayette  and  sta^of 
Wisconsin,  party  of  the  first  part,  and  the  Eastern,  La  Fayette  &  Mississippi 
Railway  Company,  party  of  the  second  part: 

"  Whereas,  a  tripartite  agreement  in  writing  was  made  and  entered  into  ou 
the  nineteenth  day  of  August,  1871,  by  and  between  the  said  party  of  the  first 
part,  said  party  of  the  second  part,  and  the  Dubuque,  Platteville  8c  Milwaukee 
Railroad  Company,  in  and  by  which  said  agreement  in  writing  it  was  agreed 
and  contracted  that  in  view  of  the  benefits  and  iidvantages  which  w^ould  in- 
ure to  the  town  of  Gratiot  from  the  construction  of  a  railroad  from  Monroe^ 
in  the  county  of  Green,  westwardly  through  the  town  of  Gratiot  to  the  Min* 
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•eral  Point  Railroad,  tJiat  tJie  toica  of  Ghratiot  should  aid  that  one  qf  the  before'' 
named  companies  which  should,  by  itself  or  its  assignSy  first  build,  construct. 
and  equip  a  railroad  from  Monroe,  in  the  county  of  Green,  westward  through 
the  said  town  of  Gratiot  to  tlie  Mineral  Point  Railroad,  by  subscribing  and 
paying  for  160  shares  of  the  capital  stock  of  such  company,  amounting  at  par 
Taiae  to  the  sum  of  $16,000,  in  the  manner  following;  that  is  to  say:  When- 
ever the  said  railroad  sliould  have  been  completed  the  whole  distance  between 
the  termini  named,  and  the  cars  should  be  running  upon  it,  the  authorities  of 
ttie  said  town  of  Gratiot  should  make  the  subscription  to  the  capital  stock  of 
such  one  of  said  companies  as  should  have  constructed  such  railroad,  to  the 
amount  stated,  and  in  payment  therefor  should  make,  execute,  and  deliver  to 
the  president  of  said  company,  or  their  assigns,  16  bonds  of  said  town,  to  be 
signed  by  the  chairman,  and  attested  by  tJie  town  clerk  thereof,  numbered 
fruui  I  to  16,  inclusive,  for  the  sum  of  $1,000  each,  bearing  seven  per  centum 
per  annum  interest,  which  should  be  payable  annually  on  the  first  day  of 
April,  at  the  Metropolitan  National  Bank  in  tlie  city  of  New  York,  and  hav- 
ing interest  coupons  attached.  The  principal  of  said  bonds  to  be  also  payable 
at  the  said  Metropolitan  National  Bank  in  the  city  of  New  York  in  16  years 
from  their  delivery,  which  time  they  should  bear  date;  each  of  said  bonds  to 
contain  a  provision  reserving  to  said  town  of  Gratiot  the  option  to  pay  the 
same  on  the  first  day  of  April  in  any  year  before  its  maturity,  upon  having 
given  six  months'  previous  notice  at  the  said  ^letropolitan  National  Bank  of 
such  intended  payment.  And  whereas,  it  is  understood  by  both  of  said  parties 
to  this  contract  that  the  said  Dubuque,  Platte ville  &  Milwaukee  Railroad 
Company  has  abandoned  all  intentions  of  constructing  a  railroad  from  Mon- 
roe to  the  Alineral  Point  Riiilroad  or  any  part  thereof,  and  that  the  second 
party  to  this  contract  is  now  actually  engaged  in  preliminary  preparations  for 
Uie  commencement  of  the  construction  of  such  railroad  from  Monroe,  in 
Greene  county,  westwardly  through  the  town  of  Gratiot  to  the  Mineral  Point 
Railroad  at  or  near  the  village  of  Gratiot,  and  expects  thut  a  considerable 
portion  of  the  grading  of  said  railroad  will  be  done  during  the  present  year 
1880,  and  that  the  construction  of  said  railroad  will  be  entirely  completed  be- 
tween the  said  termini,  so  as  to  admit  the  running  of  regular  trains  of  cars 
over  the  same  by  the  first  of  October,  1881 : 

**-Now,  therefore,  for  the  purpose  of  reviving  and  giving  new  Hfe  to  said 
tripartite  contract,  and  limiting  its  operation  to  the  parties  to  this  contrafjt, 
and  thereby  more  effectively  aiding  the  said  party  of  the  second  part  in  the 
^construction  of  said  railroad,  and  in  consideration  of  the  benefits  and  ad- 
Tantages  which  will  inure  to  the  said  town  of  Gratiot  from  the  early  con- 
struflion  of  said  railroiid,  and  in  consideration  that  the  time  within  which 
a  lid  railroad  shall  be  constructed  between  said  termini,  and  also  be  extended 
from  the  village  of  Gratiot  to  the  village  of  Shullsburgh,so  that  said  Eastern. 
L;i  Fayette  &  Mississippi  Railway  Company  shall  become  entitled  to  any  aid 
whatever  from  said  town,  shall  be  limited  to  the  first  day  of  October,  1881; 
and  in  further  consideration  that  the  rate  of  interest  on  the  bonds  to  be  issued 
in  liquidation  of  such  aid  shall  be  reduced  to  six  per  cent.,  it  is  hereby  con- 
tracted and  agreed  that  the  board  of  supervisors  of  said  town  shall  now 
make  subscription  to  the  capital  stock  of  the  Eastern,  Lafayett^«&  Mississippi 
Railway  Company  for  160  shares  of  said  stock,  amounting  at  par  value  to  the 
sum  of  816,000;  and  that  in  liquidation  of  such  subscription  said  supervisors 
will  cause  to  be  issued  80  bonds  of  said  town,  payable  to  the  Eastern,  La 
Fayette  &  Mississippi  Railway  Company  or  bearer,  each  for  the  sum  of  6500, 
payable  in  16  years  from  the  first  day  of  April,  1S80,  bearing  six  per  cent,  in- 
terest, payable  annually  on  the  first  day  of  April,  the  interest  and  principal, 
at  the  Wisconsin  Marine  &  Fire  Insurance  Bank,  in  Milwaukee,  Wis.,  with 
option  to  said  town  to  pay  the  principal  of  any  or  all  of  said  boiuls  on  the 
first  day  of  April  of  any  year  before  its  maturity,  upon  giving  three  luonths* 
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previous  notice  to  said  bank  of  such  intended  payment;  and  the  forni  of  bond 
which  has  been  now  submitted  is  approved  of,  and  said  railway  eompaoT 
agree  to  issue  to  said  town  a  certificate  for  150  shares  of  full-paid  stock  in 
said  ICastern,  l.a  Fayette  &  Mississippi  liailway  Company,  to  and  in  th^f 
name  of  said  town  of  (Jratiot,  amounting  at  par  value  to  the  sum  of  815,0<^): 
and  it  is  agreed  that  the  fH)  bonds  of  said  town  of  (Jratiot,  and  the  certifican» 
of  150  shares  of  stock  hereinbefore  i>rovided  to  be  issued  to  and  in  the  nauir 
of  tlie  said  town  by  said  railway  company,  shall  be  deposited  in  escrow  with 
the  secretaiy  of  state  of  Wisconsin :  and  that  if  said  i-ailroad  from  Monroe  to 
the  Mineral  Point  Hailroad  at  or  near  the  village  of  (rratiot,  and  thence  to 
the  village  of  Shullsburgh,  shall  have  been  constructed  by  Siiid  party  of  tie 
second  i)art  so  that  trains  of  cars  shall  be  actually  running  over  it  the  whol*^ 
distance,  by  or  before  the  tirst  day  of  October,  1881,  thereupon  proi>er  evi- 
dence thereof  being  to  him  produced,  the  said  secretaiT  of  state  shall  deliver 
said  bonds  to  said  railroad  company,  and  said  certitieate  of  stock  to  llit» 
authorities  of  said  town  of  Onitiot;  but  he  shall  fii*st  detach  from  said  boii'h 
all  interest  coupons  which  may  have  become  due  before  such  (^mpletion,  or 
which  may  become  due  within  six  months  after  such  completion,  and  surren- 
der and  deliver  them  to  the  juoper  authorities  of  the  town  of  Gratiot,  to  In* 
by  tliem  canceled  and  destroyed.  But  if  such  railroad  shall  not  have  been 
constructed  and  completed  by  said  second  party  between  said  termini — thai 
is,  from  the  village  of  Monroe  to  the  village  of  Shullsburgh — by  or  l>efore  the 
first  day  of  October,  1881,  so  that  trains  of  cars  are  iictually  running  ovej  it. 
tiien  said  sectretary  of  state,  upon  proper  evidence  thereof  being  to  him  pro- 
duced, sliall  return  all  of  said  Ijouds  to  the  authorities  of  said  town  of  (iratiou 
to  be  by  tlieni  can(»eled  and  destroyed,  and  he  shall  return  said  certificate  M 
stock  to  the  Kastern,  La  Fayette  &  Mississippi  Railway  ('ompany :  and  ther*-- 
after  all  obligsitions  on  the  part  of  said  town  of  (Jratiot  to  aid  said  Eastern, 
La  Fayette  &  Mississippi  Hail  way  (*ompany  shall  he  at  an  end:  provided, 
that  if  the  said  l)ubu(iue.  Platteville  &  Milwaukee  Kailrocitl  should  constnul 
and  equip  a  railroad  from  Monroe  aforesaid  to  the  Mineral  Point  Hailnxul. 
before  such  railroad  shall  be  constrnctwi  as  aforesaid  between  said  termini 
by  the  said  party  of  the  second  part,  then  this  contnict  shall  l)e  null  and  void 
and  of  no  effect,  and  said  bonds  shall  be  suiTendered  to  said  town.  And  it  is 
provided  and  agreed,  and  is  made  a  condition  of  this  contract,  that  a  depot 
shall  be  established  and  permanently  maintained  on  said  railroad  at  a  point 
not  further  distant  from  the  limits  of  said  village  of  (>ratiot  than  is  th** 
present  depot  on  the  Mineral  Point  litiilroad  from  the  limits  of  said  village: 
and  provided,  that  a  copy  of  this  contract  shall  be  depositefl  with  said  secre- 
tary of  state  for  his  guidance  in  regard  to  said  matters. 

*'  Witness  the  hands  of  the  supervisors  of  the  town  of  Oratiot.  attested  h} 
the  town  clerk  of  said  town,  and  the  hands  of  the  president  and  of  the  secre- 
tary of  the  Eastern,  La  Fayette  &  Mississippi  Kailway  ('ompany,  and  thf 
corporate  seal  of  said  f^ompany,  the  day  and  year  first  written.'* 

Immediately  after  the  execution  of  this  contract,  the  chairman  of  the  town 
board  of  supervisors  of  the  town  of  Gratiot  and  the  town  cleric  of  said  town, 
in  the  name  of  said  town,  executed  to  said  Eastern,  La  Fayette  &  Mississippi 
liailway  Company  -M)  bonds,  each  for  the  payment  by  said  town  to  said  eom- 
pany.  or  bearer,  of  the  sum  of  {?500,  numbered  from  1  to  ^W  inclusive,  to  each 
of  which  l>onds  is  atttiched  15  interest  coupons,  etich  for  the  sum  of  d-SO,  bear- 
ing date  April  1,  1880,  and  said  coupons  maturing,  one  on  the  first  day  of  each 
April  succeeding  the  date  of  said  bonds,  the  last  coupon  due  maturing  wit»' 
the  principal  of  said  lK)nds  on  the  fii-st  day  of  April,  1895.  The  form  of  these 
bonds  is  given  in  the  complaint.  At  the  same  time,  the  said  defendant  rail- 
way company,  by  Edward  Meloy,  its  president,  and  J.  M.  Brewster,  acting  a^ 
the  secretary  thereof,  executed  a  certificate  of  stock  for  150  shares  of  the  cap- 
ital stock  of  said  railway  company,  the  form  of  which  certificate  is  also  given 
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ilk  said  complaint.  The  contract  Ia8t  above  fjuoted,  the  oO  IkhkIs,  and  the  cer- 
tificate of  stock,  were  deposited  with  and  are  now  held  by  the  defendant  Hans 
H.  Warner,  secretary  of  state  of  Wisconsin,  as  provided  in  the  contra<'.t.  to  l>e 
disposed  of  by  him  as  provided  tliereiu. 

It  is  admitted  that  the  Chioago,  Milwaukee  &  St.  Paul  Uailway  ('onii>any 
built  the  railroad  from  Monroe  through  the  village  of:  (iratiot  westward  to 
Shullsburgh  within  the  time  mentioned  in  the  agreement  made  between  the 
defendant  railroad  company  and  the  said  Chicago,  Milwaukee  &  St.  Paul  Uail- 
way rx>mpany,  and  within  the  time  mentioneil  in  the  contnict  made  between 
the  said  town  of  (Jratiot  and  the  defendant  railway  company,  l)eari ng  date 
July  20, 1880;  and  it  is  further  ailmitted  that  the  authorities  of  the  said  town 
of  Gratiot  are  ready  and  willing  to  direct  the  delivery  of  sjiid  IkhuIs  to  the 
said  defendant  ml  way  company,  and  to  receive  in  ex<!hange  therefor  the  rer- 
tilicate  of  stock  of. said  company  for  3*15,(M)0,  at  its  par  value. 

It  is  urged  by  the  learneil  counsel  for  the  appellant  that  the  town  authori- 
ties have  no  lawful  authority  to  deliver  said  bonds  to  the  defendant  com- 
pany for  several  reasons,  which  we  will  now  consider.  The  tiret  objection  in 
order,  although  made  the  third  point  in  appellant's  brief,  is  that  there  nes>r 
has  l)een  a  lawful  submission  of  thetjuestion  of  granting  ai<l  to  said  c<mi|uiny 
to  the  electors  of  .said  town:  that  the  joint  submission  of  the  two  t^ompanics 
to  the  town,  and  the  vote  of  the  electors  upon  such  joint  submission,  is  wholly 
unauthorized  by  law.  The  only  objection  to  the  form  of  the  submission  is 
that  it  was  a  joint  one,  and  was  voted  upon  as  such.  It  is  clear  that  if  the 
submission  had  l^n  made  separately,  and  an  election  hiid  been  held  on  the 
same  day  in  said  town,  and  separate  votes  had  been  taken  upon  each  submis- 
sion, it  would  have  been  regular. 

Tlie  submission  of  the  question  of  granting  aid  in  this  case,  altliough  con- 
tained in  one  written  paper,  is  a  sej)arate  submission  on  the  part  of  each  of 
the  conipanies  soliciting  aid,  and  if  separate  votes  luid  been  tiiken  on  the  ques- 
tion of  aiding  each  of  the  companies  on  the  conditions  mentioned  in  the  sub- 
mission, there  could  have  been  no  objection  to  the  vote.  We  see  no  reiison 
ff>r  holding  the  vote  void  because  it  was  taken  as  a  single  vote  upon  the  two 
separate  propositions.  The  town  wjis  clearly  authorized  to  aid  either  of  the 
companies  in  the  construction  of  its  road  from  Monroe  to  (xratiot,  and  it  was 
undoubtedly  competent  for  the  electors  of  the  town  to  make  it,  conditioned' 
upon  the  event  that  the  company  receiving  its  aid  should  build  its  road 
from  Monroe  to  Gratiot,  before  a  road  should  be  built  over  the  same  line  by 
the  other  company.  As  said  by  the  learned  counsel  for  the  appellants,  the 
only  object  of  the  electors  of  the  town  of  Gratiot  was  to  procure  the  construc- 
tion of  a  line  of  railway  from  Monroe  to  Gratiot ;  they  had  no  peculiar  interest 
in  the  construction  of  the  line  west  of  the  village  of  Gratiot,  an(f  conset^uently 
it  was  a  matter  of  indifference  to  them  which  of  the  two  railway  companies 
constructed  such  line.  The  object  of  the  tax-payers  of  Gratiot  would  be  as 
well  accomplished  by  its  construction  by  one  as  by  the  other  of  said  com- 
panies. 

The  objection  to  a  joint  submission  by  the  two  companies  and  a  vote  upon 
such  joint  submission,  which  might  be  made  with  great  force  when  the  two 
propositions  contemplated  the  construction  of  different  lines  of  railway,  has 
no  force  in  this  case.  It  might%ell  be  said  if  two  propositions  to  construct 
two  different  lines  of  road  were  voted  upon  as  one  proposition,  such  vote 
would  afford  no  evidence  that  a  majority  of  the  votes  cast  woidd  have  been 
cast  for  either  proposition  had  it  Ijeen  voted  upon  separately,  and  so  such 
vote  should  not  be  received  as  a  vote  to  aid  either  of  the  contemplated  roads. 
This  case  has  no  such  difficulty  in  it.  The  vote  of  aid  is  for  the  same  line  of 
road,  and  is  voted  to  that  one  of  the  two  companies  that  shall  first  construct 
it,  and  the  majority  having  voted  in  favor  of  the  propositions  submitted,  it  is 
V.15— 48  (no.  xiv) 
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Gflear  that  such  majority  have  voted  to  aid  the  construction  of  the  line  of  ro«yJ 
from  Monroe  to  the  village  of  Gratiot.  If  it  had  been  alleged  or  cleariy  shoH-n 
that  the  electors  of  (Iratiot  had  dilferent  interests  in  the  construction  of  the 
road  west  of  Gratiot,  and  tliat  conseq^uently  some  wei*e  induced  to  vote  for  the 
joint  proposition  who  w^ould  not  have  voted  for  both  propositions  had  the> 
))een  submitted  separately,  there  would  be  some  reason  for  sayiug  that  the 
vote  was  not  lawfully  taken ;  but  as  no  such  matter  is  alleged  to  exist,  aud  a.s 
it  is  more  tiiau  probable  none  such  did  in  fact  exist,  we  are  iucUned  to  hotU 
that  the  proposition  of  the  two  companies,  in  the  form  it  was  made,  may  In- 
treated  as  a  several  proposition  by  each  company,  and  tlie  vote  iis  a  boparatt 
vote  upon  each  of  said  pro{X)sit ions,  and  that  consequently  tlie  town  lawfully 
voted  aid  to  the  extent  of  ;&15,000  to  the  company  which  first  const rueteil  a 
line  of  railroad  from  Monroe  to  the  village  of  Gratiot;  and,  so  liolding,  it  fol- 
lows that  the  tripartite  contract  made  by  the  proper  authorities  of  said  town 
and  the  two  railway  companies,  bearing  date  on  the  nineteenth  day  of  Aupisyt, 
1871,  was  a  valid  contract  binding  upon  the  town. 

It  is  further  urged  by  the  learned  counsel  for  the  appellant  that  the  ndl  way 
company  has  lost  all  rights  under  the  contract  of  1871  by  lapse  of  time,  or  by 
the  statute  of  limitations.  It  seems  to  us  this  objection  cannot  prevail.  Ther  t- 
was  no  limit  fixed  in  the  contract  within  wliich  the  railway  company  sliouli! 
construct  the  line  of  railroad  in  order  to  entitle  itself  to  the  aid  vot«d ;  and  in  or- 
der to  withdraw  its  proffered  aid,  if  the  town  had  the  power  to  withdraw  thf 
same,  it  would  certainly  be  necessary  for  the  town  to  give  the  company  noti«f 
that  such  aid  would  be  withdrawn  unless  the  railway  comply  proceeded  to  tht- 
construction  of  the  line  of  road  and  completed  the  same  within  a  reasonable 
time.  But  it  is  unnecessary  to  determine  whether  the  town  might  have  with- 
drawn its  aid  upon  reasonable  notice  to  the  company.  It  is  not  pretendeti 
that  any  such  notice  was  in  fact  given.  In  1872,  and  before  it  is  clainie<l 
there  had  been  any  unreasonable  delay  on  the  part  of  the  company  in  perform- 
ing its  part  of  the  contract,  the  leg^islature  passed  an  act  for  the  very  purposi- 
of  giving  towns  voting  aid  to  railroad  companies  the  power  to  put  an  end  to 
their  liability  to  furnish  such  aid  at  some  definite  period  in  the  future,  when 
no  time  for  furnishing  such  aid  was  fixed  by  the  contract.  Section  12,  c.  l&i. 
Laws  1872;  section  965,  Rev.  St.  1878.  This  section  provides  that  "it  ahall 
be  lawful  for  any  town,  county,  city,  or  village,  which  shall  have  vot«ci 
aid  to  any  railroad  company  *  *  *  without  limiting  the  time  when  such 
aid  shall  be  earned  by  the  company,  by  the  authorities  thereof,  to  iix  and  limit 
the  time  when  such  aid  shall  be  earned :  provided,  that  the  time  so  fixed  shall 
not  be  less  than  one  year  from  the  date  of  giving  notice  to  such  raQroad  coni- 
p:iny  of  tlie  fixing  of  such  limit;  and  if  the  aid  shall  not  be  earned  in  aceonlancf • 
with  the  conditions  upon  which  it  was  voted  within  the  time  so  fixeil  by  suci; 
authorities,  then  such  aid  shall  be  forfeited." 

There  is  no  pretense  that  the  authorities  of  the  town  of  Gratiot  ever  limiteal 
the  time  within  which  the  defendant  company  should  earn  the  jiid  voted  ir. 
1871»  until  the  making  of  the  contract  of  July  20,  1880.  All  the  proceedings 
on  the  part  of  the  town  and  its  authorities,  including  the  making  of  t-he-con- 
tract  of  1871«  above  refeiTed  to,  having  been  regularly  taken  and  made,  it  r^ 
mains  to  be  considered  wh(>ther  the  authorities  of  the  town  had  the  power  to 
make  the  contract  of  July  20,  1880,  and  wl%ther,  under  such  contnlct,  upoit 
the  facts  proven,  the  defendant  company  is  entitled  to  a  delivery  of  the  bond>. 
The  learned  counsel  for  the  appellant  insists  that  there  can  be  no  doubt  of  thr 
power  of  the  town  board  to  make  the  contract  of  July,  1880,  unless  the  obje^- 
tions  taken  to  the  proceedings,  which  we  have  considered,  are  fatal  to  tb» 
right  of  the  company  to  demand  the  aid,  under  any  circumstance,  on  the  ccmi 
struction  of  the  road  from  ;Monroe  to  Gratiot,  and  if  such  proceedings  arehel'i 
to  he  valid,  then  the  contract  of  July  20, 1880,  must  determine  the  right  ^' 
the  company  to  the  aid  voted.     His' construction  of  sections  16,  17,  and  l> 


Digitized  by 


Google 


Wis.]  LYNCH  V.   EASTERN,  L.  P.  A    M.  BY.  CO.  755 

of  defendant's  charter,  above  cited,  is  that  the  electors  of  the  town  only  vote 
upon  the  question  of  granting  aid  or  not.,  and  not  upon  the  terms  or  con- 
ditions upon  which  the  aid  is  granted.  The  learned  counsel  says :  ''  If  that 
question  is  decided  in  the  affirmative,  then  the  supervisors  may  or  may  not, 
m  tJieir  discretion,  make  a  contract  upon  such  terms  and  conditions  as  they 
think  best.  The  law  does  not  impose  any  liability  in  any  way  upon  the  town 
to  aid  by  subscription  to  the  capital  stock  of  the  road,  by  virtue  alone  of  the 
vote  of  the  electors  in  favor  of  such  aid.  The  vote  simply  empowers  the 
supervisors  to  contract ;  and.  if  they  make  a  contract,  that  contract  and  nothing 
anterior  to  it  binds  the  town.  ♦  *  *  If  the  supervisors  had  the  power  to 
make  that  contract,  (referring  to  the  contract  of  1871,)  they  certainly  had  the 
power  to  iigree  with  the  otlier  contracting  party  for  a  modification  of  it."  He 
then  cUiims  that  it  was  modified  by  the  contract  of  July  20,  1880,  and  argues 
that,  under  that  contract,  the  defendant  company  has  not  entitled  itself  to 
•leniand  the  aid  voted. 

Whether  the  learned  counsel  for  the  appellant  be  entirely  correct  in  his  con- 
struction of  said  sections  16, 17,  and  18  of  defendant's  charter,  need  not  be 
^leterniined.  It  is  certain  that  the  language  of  said  sections  will,  perhaps, 
justify  the  construction  given  to  them  by  him.  But  whether,  when  a  definite 
proposition  for  aid  is  made  by  the  railroad  company  under  said  sections,  fix- 
ing the  amoimt  of  aid  asked  for  and  tile  terms  upon  which  it  shall  be  earned, 
and  such  proposition  is  submitted  to  the  electors  of  the  town  and  voted  upon 
by  them  and  adopted,  it  would  be  competent  for  the  authorities  of  the  town 
to  bind  it  for  a  much  larger  sum,  and  upon  terms  radically  different  from  those 
submitted  by  the  railroad  company,  need  not  be  determined  in  this  case,  as  we 
:ire  satisfied  that  there  is  nothing  in  the  contract  of  July  20,  1880,  which  in 
any  way  impairs  the  rights  of  the  town,  as  secured  by  the  contract  of  1871. 
If  there  are  any  material  changes  of  the  contract  of  1871  made  by  the  con- 
tract of  1880,  such  changes  are  favorable  to  the  town,  and  are  such  as  the 
town  ought  not  in  a  court  of  equity  be  heard  to  complain  of. 

The  learned  counsel  for  the  appellant  insists  that  the  defendant  railway  com- 
|winy  is  not  entitled  to  the  bonds  in  question  by  the  terms  of  the  contract  of  July 
20,  1880:  Firsts  because  it  has  not  built  the  railroad  from  Monroe  to  Gratiot, 
but  that  the  railroad  has  been  constructed  by  the  Chicago,  Milwaukee  j&  St. 
Paul  Railway  Company,  and  that  the  construction  of  the  i-o^d  by  that  com- 
pany does  not  entitle  the  defendant  company  to  the  bonds;  and,  sectmd^  be- 
f^ause  the  said  defendant  company  has  transferred  its  right  of  way  and  fran- 
r^hise  to  construct  a  railroad  from  Monroe  to  Shullsburgh  to  the  Chicago, 
Milwaukee  &  St.  Paul  Company,  the  said  town  of  Gratiot  is  released  from  its 
obligation  to  pay  for  the  150  shares  of  stock  subscribed  for  by  it,  and  agreed 
to  be  paid  for  by  the  delivery  of  its  bonds  for  the  sum  of  $15,000;  and,  thirds 
l>ecause  the  whole  amount  of  the  8500,000  of  stock  authorized  by  its  charter  has 
never  been  subscribed  for  by  any  one,  and  for  that  reason  those  who  have  sub- 
scribed for  the  stock  of  said  company  cannot  be  compelled  to  pay  for  the 
amount  subscribed  for  by  them.' 

The  first  objection  is  based  upon  the  terms  of  the  contract  of  July  20, 1880. 
That  contract  provides  that  said  bonds  "shall  be  deposited  in  escrow  with  the 
secretary  of  sUvte  of  Wisconsin,  and  that  if  said  railroad  from  Monroe  to  the 
Mineral  Point  Railroad  at  or  near  the  village  of  Gratiot,  and  thence  to  the 
village  of  Shullsburgh,  shall  have  been  constructed  by  the  said  party  of  the 
second  part,  so  that  trains  of  cai*s  shall  be  actually  running  over  it  the  whole 
distance  by  or  before  the  first  day  of  October,  1881,"  then  said  bonds  shall  be 
delivered  to  said  railroad  company,  and  the  stock  certificate  to  the  authorities 
^f  said  town.  It  is  strongly  urged  that  under  this  contract  we  are  to  presume 
that  it  was  the  intention  of  the  parties  that  the  defendant  company  as  a  cor- 
poration should  build  said  railroad  out  of  its  own  resources,  in  order  to  en- 
title itself  to  the  bonds  in  question,  and  that  it  was  not  contemplated  by  the 
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town  that  the  couipany  might  procure  it  to  be  built  b}'  another  corporation 
to  which  it  might  transfer  its  franchise  to  build  and  operate  the  same.  There 
would  be  great  force  in  this  objection  were  it  not  for  the  fact  that  all  the  evi- 
dence in  the  case  shows  tliat  it  was  contemplated  by  the  defendant  company, 
the  electors  of  the  town,  and  by  the  town  anthorities,  that  said  defendant 
company  might  and  probably  would  procure  the  building  of  said  line  of  rail- 
road by  some  other  corporation  to  whieli  their  rights  might  be  assigned.  Thib 
ai)2>eai-H  from  the  original  proposition  made  by  the  defendant  compariy  for  aid, 
by  tlie  resolution  of  the  town  board  of  Gratiot,  pjisseil  upon  receiving  such 
proposition,  and  calling  an  election  of  the  electors  of  the  town  to  vote  upon 
the  question  of  such  aid,  and  by  the  original  contract  made  by  the  town  with 
the  two  companies  in  1871.  The  proposition  for  aid  asks  that  tlie  question 
may  be  submitted  to  the  electors  **  whether  the  said  town  will  aid  in  the  con- 
stni(;tion  of  said  railroad  by  subscrilnng  and  paying  for  150  shares  of  thecapi> 
tal  stock  of  that  one  of  the  said  companies,  by  itself  or  ita  ajftiif/mf,  that  shall 
first  construct,  build,  and  run  its  cars  over  said  rojid  from  >ronroe  to  said 
Mineral  Point  Railroad  in  said  town  of  (Jratiot." 

The  resolutions  passe<l  by  the  town  lx)anl  l>efore  submitting  the  question 
to  the  electors  has  the  following  provision:  •♦It  is  further  ordered  that  the 
question  to  be  submitt^fl  to  tlie  qualified  electors  of  said  town  at  the  said 
election  shall  be:  Will  the  t<»wn  of  <iratiot  aid  in  the  construction  of  the 
said  railroiul  of  that  one  of  said  companies  that  shall,  6^  itstff  or  iU  cu^igns. 
first  build,  construct,  equip,  an<l  complete  a  railroad  from  said  Monroe  to  said 
Mineral  Point  Railroad  in  said  town  of  (Iratiot,  by  subscribing  for  150  shares 
of  the  capital  of  such  company  so  lirst  building  said  milroad,  amounting  at 
the  par  value  to  the  sum  of  .^  1,500,  and  paying  tlierefor  the  said  sum  of  dl,50(» 
in  the  manner  and  upon  the  terms  and  conditions  following;  that  is  to  say: 
the  amount  of  such  aid  that  may  be  ho  voted  by  said  town  shall  l«  taken  and 
given  by  the  said  town,  i)y  its  subscribing  for  said  150  shares  of  the  capital 
stock  of  tluit  one  of  the  above  (companies  that  shall,  by  iLseff  </r  efc?  tisai^m, 
lirst  build,  equip,  construct,  and  complete  a  railroad  from  said  village  of  Mon- 
roe, thence  westwardly  to  such  point  in  the  said  t4»wn  on  said  Mineral  Point 
Railroad  at  or  near  the  village  of  (Iratiot  or  Kiveraide  as  the  engineers  of  such 
company  so  building  the  said  roml  shall  determine  as  most  fea^sible?*"  The 
tripartite  contact  made  by  the  town  authorities  with  said  railroad  companies 
immediately  after  the  electors  of  the  town  had  voted  to  aid  in  building  said 
road,  iu  the  manner  set  forth  in  said  resolutions  of  the  town  board  of  super- 
visors, contains  the  following  provision:  "It  is  hei-eby  agreed  and  contracted 
that  in  view  of  the  benelits  and  advantages  which  will  inure  to  the  town  of 
Gratiot  from  tlie  construction  of  a  railroad  from  Monroe,  in  the  county  of 
Green,  westwardly  through  the  town  of  Gratiot  to  the  Mineral  Point  Rail- 
road, that  the  said  town  of  Gratiot  shall  aid  that  one  of  the  before-named 
railroad  companies  which  shall,  by  itnelf  or  its  tumgnSy  first  build,  construct," 
etc.,  reciting  the  lino  of  road  to  be  built. 

Tliese  several  proceedings  on  tlje  part  of  the  electors  of  the  town,  and  of 
the  town  authorities,  clearly  demonstrate  that  the  electors  and  town  anthori- 
ties were  willing  to  grant  the  aid  in  order  to  obtain  the  construction  of  a  Uqp 
of  railroad  from  Monroe  to  tlie  village  of  Gratiot,  and  that  it  was  in  fiict  a 
matter  of  slight  importance  to  them  what  railroad  company  construct'ed  the 
same,  and  that  they  were  willing  to  issue  their  bonds  for  ;!!»15.000  in  exchange 
tor  the  like  amount  of  capittd  stock  of  that  one  of  the  two  companies  named 
which  should  build  the  road  or  cause  it  to  be  built  by  its  assignee.  Tlie  tes- 
timony of  Edward  Meloy  and  .lames  11.  Krnest  shows  that  during  all  these 
negotiations  and  pi-oceedings  it  was  understO(xl  by  the  people  of  thtt  towns 
which  voted  aid  to  the  P^astern,  La  Fayette  «&  Mississippi  Eiailway  Company 
to  constmct  a  railroad  from  Monroe  to  Gratiot,  that  said  company  woidd.  if 
possible,  induce  the  Chicago,  Milwaukee  &  St  Paul  llailway  Company  to  ex- 
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tend  its  line  from  Monroe  west  to  Gratiot  and  SUullsburgh,  and  tlmt  It  \\b&  the 
intention  of  said  Eastern,  La  Fayette  &  Mississippi  Hail  way  Company  to  as- 
sign said  aid  and  its  proper  line  of  railway  to  said  ('hicago,  Milwaukee  &  St., 
Paul  Railway  Company  if  a  contract  could  be  secured  with  said  company  to 
construct 'said  railway,  and  with  that  in  view  tl¥»  contracts  with  the  towns 
voting  aid  provided  that  the  aid  shmdd  be  payal)le  to  said  Kastern,  La  Fay- 
.*tte  &  Mississippi  Hallway  Company  or  its  cuisigiiR.  The  testimony  of  these 
witnesses  is  in  perfect  hai'mony  with  all  the  otiier  proceedings  in  the  case, 
except  it  may  be  said  that  the  contract  of  July  20, 1880,  intentionally  changed 
the  relations  of  the  parties,  and  by  the  terms  of  that  agreement  the  right 
which  had  been  theretofore  given  to  the  railroad  company  to  i>rocure  the  con- 
struction of  the  railroad  by  its  asftianfr  wjw  intentionally  taken  away. 

The  learned  counsel  for  the  appellant  argues  that  this  contract  could  only 
l>e  performed  by  the  railroad  company  by  building  the  railroad  itself  as  a  cor- 
poi-ution,  and  under  the  i>rovisious  of  its  charter,  and  that  if  it  caused  the 
construction  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  (^ompany  it  would 
not  be  entitled  to  receive  the  aid  voted.  We  think  the  construction  given  to 
the  contract  of  188(>  by  the  learned  counsel  is  not  the  true  construction,  and 
ought  not  to  be  adopted.  The  recitals  in  the  contract  show  that  the  purpose 
was  to  revive  the  old  contract  of  1871,  and  limit  it  to  the  defendant  company  as 
the  only  one  to  perform  it.  limit  the  time  of  performance,  the  rate  of  intei-est 
on  the  bonds  to  be  issued,  add  a  further  condition  that  the  bonds  should  not 
\ye  earned  until  the  road  was  completed  to  vShullsburgh,  and  other  minor  mat- 
ters in  relation  to  the  form  of  the  bonds  and  place  of  payment.  The  mere 
«miission  of  the  words  *'or  assigns,"  in  the  contract,  we  think,  should  not  be 
held  to  have  taken  away  the  company's  right  to  do  the  work  by  its  assignee. 
The  attending  circumstances  clearly  show  that  such  was  not  the  intent  of  the 
defendant  company.  The  evidence  shows  that  at  the  time  this  contract  was 
made  the  com^Kiny  was  negotiating  for,  if  it  hiul  not  already  negotiated,  a  con- 
tract with  the  Chicago,  Milwaukee  &  St.  Paul  Hallway  Company  to  build  the 
road  upon  their  right  of  way,  on  the  line  located  by  it,  upon  a  surrender  of 
the  franchise  to  said  company,  and  an  assignment  of  the  aid  voted  to  the  de- 
fendant company,  including  the  aid  from  the  town  of  Gratiot,  on  its  building 
the  road  from  Monroe  to  Shullsburgh.  It  is  clear  that  the  defendant  sup- 
r)oaed  it  would  be  entitled  to  the  aid  voted,  though  it  did  not  build  or  cause 
the  road  to  be  built  as  a  corjHjration  and  under  its  franchises,  but  that  the  aid 
would  be  earned  if  the  road  wen*  built  l)y  its  assignee.  And,  so  far  as  the 
constituted  authorities  of  the  town  of  (Iratiot  are  concerned,  that  is  the  view 
taken  of  the  contract  by  them.  The  evidence  shows  they  stand  ready  to  give 
ihe  aid  voted  upon  that  (-(mstruction  of  the  contnvct.  The  aid  having  been 
voted  by  tlie  electors  of  the  town  upon  the  theory  that  it  might  be  earned  by 
the  company  if  it  procure<i  the  road  to  be  constructed  by  its  assignee,  it  would 
seem  to  acc<jrd  with  the  principles  of  ecpiity  to  give  the  contract  the  con- 
struction put  upon  it  by  the  parties  making  it.  It  is  argued  that  at  the  time 
the  aid  was  voted  and  the  original  contract  was  made,  the  defendant  com- 
pany hatl  no  authority  to  transfer  its  franchises  to  another  company,  and  so 
it  could  have  no  assignee  tlmt  could  build  the  roa<l  in  its  place.  Without 
.stopping  to  consider  whether  this  point  is  well  taken,  it  is  evident  that  the 
«!orapany  could  have  procured  by  legislation  the  right  to  so  transfer  its  fran- 
chises, and  the  contract  might,  therefore,  be  fairly  construed  as  contemplat- 
ing such  legislation  in  order  to  caiTy  out  the  intention  of  the  parties  thereto. 
Chapter  292,  Laws  1874,  now  a  i)art  of  section  183:1,  Rev.  St.  1878,  gave  tho 
defendant  company  full  authority  to  make  the  transfer  which  it  did  to  tho 
Chicago,  Milwaukee  &  St.  Paul  Hallway  Company. 

It  is  also  urged  that  the  road  was  not  built  by  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  as  the  assignee  of  the  defendant  company,  but  Jis 
an  ext'ension  of*  the  8t.  Paul  road,  having  in  fact  no  connection  with  the 
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defendant  company,  and  that  the  building  by  the  St.  Paul  company  was»  iu  ii-.> 
sense  a  building  of  the  road  by  the  defendant  company  either  directly  or  ia- 
directly,  and  ao  the  defendant  company  lias  wholly  failed  to  perform  its  pan 
of  the  contract  with  the  town  and  has  no  claim  to  the  aid  voted.  If  it  wei^ 
a  fact  that  the  Chicago,  Milwaukee  &  St.  Paul  Riiilway  Company  built  Uh* 
line  of  road  from  Monroe  west  to  Gratiot  and  Shullsburgh,  without  in  9ny  vray 
being  induced  to  build  the  same  by  the  defendant  company,  we  think  Ut*i 
learned  counsel  for  the  appellant  would  be  correct  in  his  conclusion  that  thr 
defendant  comf)any  had  not  performed  its  contract  and  was  not,  therefore,  en- 
titled to  the  aid  voted ;  but  if,  on  the  other  hand,  the  aid  voted  to  the  defeud- 
ant  company,  and  the  assignment  of  such  aid  to  the  Chiciigo,  Milwaukee  <V 
St.  Paul  Railway  Company,  together  with  the  assignment  of  the  other  pro|jert> 
of  said  defendant  company,  including  its  right  of  way  and  franchises,  inducei' 
the  St.  Paul  company  to  build  the  line  of  road  on  the  route  and  within  th^ 
time  agreed  upon  in  the  contract  between  the  town  and  the  defendant  com- 
pany, then  we  think  it  must  be  held  that  the  defendant  company  caused  tbi- 
said  road  to  be  built  by  its  assignee  within  the  meaning  of  the  cuntract  witl* 
the  town.  Theie  is  nothiug  in  the  record  in  this  case  which  shows  that  the 
St.  Paul  company  would  have  built  the  road  from  Monroe  to  Gratiot  aihi 
Shullsburgh  within  the  time  fixed,  and  upon  the  line  upon  which  it  wa- 
agreed  it  should  be  built  by  the  defendant  company,  without  the  inducement- 
held  out  to  it  by  the  defendant  company.  On  the  other  hand,  the  ans«-er  or 
the  respondents  alleges  that  the  principal  inducements  for  building  the  rosu'. 
by  the  St.  Paul  company  within  the  time  and  upon  the  line  laid  out  and 
adopted  by  the  defendant  company,  was  the  transfer  of  the  aid,  right  of  way. 
and  franchises  of  the  defendant  company  to  the  St.  Paul  company,  and  the 
evidence  produced  upon  the  motion  to  dissolve  the  injunction  tends  to  provti 
such  allegation  in  the  answer.  We  must  hold,  therefore,  that  the  defendant 
company  was  the  cause  of  the  construction  of  the  road,  and  that  it  was  built 
by  the  St.  Paul  company  as  the  assignee  of  the  defendant  com^iany  within  the 
meaning  of  the  contract. 

It  is  further  urged  by  the  counsel  for  the  appellant  that  because  the  de- 
fendant l)as  transferred  its  right  to  build  a  railroad  from  Monroe  west  to 
Shullsburgh,  it  is  no  longer  the  company  for  whose  stock  the  town  subscribed, 
and  consequently  the  town  cannot  be  compelled  to  take  the  stock  and  pay  for 
it  as  agreed. 

It  is  not  denied  that  the  corporation  still  exists,  and  that  it  still  retains  all 
its  corporate  powers  for  the  purpose  of  building  a  railroad  from  ShuUsb^irgh 
to  the  Mississippi  river;  but  it  is  claimed  that  it  is  no  longer  the  corporation 
for  whose  stock  the  town  subscribed,  and  ic  is  not,  therefore,  required  to  pay 
for  the  same. 

This  court  held  in  the  case  of  Noesen  v.  Town  of  Port  WaahingUtu^  37  Wisi 
169,  that  a  fundamental  and  radical  change  in  the  charac^ter  of  the  original 
purpose  and  object  of  the  corporation  released  those  subscriber  to  the  stock 
of  the  corporation  who  did  not  assent  to  such  change.  In  the  case  at  bar  then 
has  been  no  change  in  the  purposes  or  objects  of  the  corporation.  The  objetn 
and  purpose  of  the  corporation  was,  when  the  town  made  its  subschptiou  tor 
its  stock,  to  build  a  railroad  from  Monroe  by  the  way  of  Gratiot  and  iSIiulls- 
burgh  to  the  Mississippi  river.  A  part  of  that  purpose  it  has  accompUshefl 
by  causing  such  road  to  be  built  from  Monroe  to  Shullsburgh,  and  it  retaiiu^ 
all  its  rights  and  franchises  to  build  from  there  to  the  Mississippi  river.  Hav- 
ing accomplished  one  part  of  ita  purpose,  it  has  transferred  the  right  to  operate 
the  part  of  its  road  completed  to  another  company  having  the  ri^t  to  pur- 
chase the  same.  This  it  had  the  right  to  do  under  the  laws  of  this  state,  nod 
it  does  not  appear  to  us  to  be  an  abandonment  of  its  original  purpose  to  build  a 
road  to  the  Mississippi  river.  As  was  said  in  Nugent  v.  Sup'rs,  19  Wall.  241  - 
**The  law  of  the  state  having  authorized  the  sale  of  the  railroad  of  the  d^- 
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feudanc  company,  or  any  part  of  It,  to  another  company,  the  subscribers  for 
its  stock  must  have  contemplated  that  such  a  sale  might  be  made,  and  they 
cannot  avoid  their  subscription  because  it  was  thereafter  made."  But  upon 
the  facts  in  this  case  we  think  it  cleai'  that  the  town  of  Gratiot  contemplated 
when  it  voted  the  aid,  and  when  it  subscribed  for  its  stock,  tliat  what  has 
happened  was  in  contemplation  by  the  company,  and  tlie  subscription  was 
made  with  an  implied  understanding,  at  least,  that  the  company  might  trans- 
fer to  another  company  a  part  of  its  line  of  road  if  necessary  for  the  purpose 
of  accomplishing  its  construction,  and  it  cannot,  therefore,  avoid  its  subscrip- 
tion on  that  account.  It  must  be  held  as  assenting  to  the  transfer  made.  The 
case  in  37  Wis.,  supra,  plainly  intimates  that  if  the  subscriber  for  stock  con- 
templated that  a  change  would  be  made  in  the  objects  and  purpose  of  the  cor- 
poration, or  assented  either  before  or  after  the  change  to  its  being  made,  he 
would  be  held  to  his  subscription,  notwithstanding  such  change.  Bedfield,  in 
his  work  on  the  J -.aw  of  Railways,  after  an  examination  of  numerous  authori- 
ties, arrives  at  the  following  result:  "But  it  is  no  defense  to  an  action  for 
calls,  that  the  directors  have  altered  the  location  of  the  road,  if  by  the  charter 
they  had  the  discretion  to  do  so.  And  if  the  charter  contains  a  provision  that 
the  legislature  may  alter  or  amend  the  same,  the  exercise  of  this  power  will 
not  absolve  the  sharehoMers  from  their  liability  to  pay  calls.  And  all  sub- 
scriptions to  stocks,  and  all  contracts  for  the  purchase  of  stock  to  be  delivered 
at  a  future  day,  must  be  unaei-sloou  to  be  iiiaue  suuject  to  tiic  cacicIsc  Oi  ali 
legal  powers  of  the  directors  and  of  the  legislature:  and  an  illegal  exercise  of 
|X)wer  by  either  will,  it  has  sometimes  been  said,  bind  no  one,  and  should  ex- 
onerate no  one  from  his  just  obligation."  2  Redf.  Railw.  209,  210,  (5th  £d.)  It 
IS  unnecessary  to  determine  whether  the  decisions  of  this  court  in  the  cases  of 
Railroad  Co.  v.  Marsh,  17  Wis.  13,  and  Noesen  v.  l^own  of  Port  Wajthirigton, 
*»7  Wi.«^.  169,  are  in  entire  accord  with  the  doctrine  laid  down  by  Redtield,  as 
we  think  it  very  clear  that  the  subscription  in  this  case  was  made  with  the 
understanding  that  what  has  been  done  by  the  defendant  company  might  be 
(tone,  and  in  such  case  all  the  decisions  agree  that  the  subscriber  is  not  re- 
lieved from  his  subscription. 

It  is  further  urged  by  counsel  for  the  appellant  that  because  the  whole  of 
the  stock  authorized  to  be  issued  by  the  act  incorporating  the  defendant  com- 
pany had  not  been  subscribed  for,  the  town  could  not  be  compelled  to  pay  for 
its  subscription.  In  this,  we  think,  they  are  mistaken.  The  act  incorporating 
the  company  incorporates  certain  persons  named  in  the  act  and  their  associates. 
The  act  makes  the  men  named  therein  a  corporation  for  the  purpose  of  build- 
ing a  certain  railroad,  and  authorizes  such  company  to  issue  a  stated  amount 
of  cjipital  stock.  The  act,  in  no  part  of  it,  declares  that  it  shall  have  no  power 
to  act  as  a  corporation  until  a  certain  amount  of  stock  is  subscribed  for  and  a 
ceitain  amount  of  capital  is  paid  in.  The  whole  matter  is  left  to  the  discre- 
tion of  the  incoi-porators,  and  such  contracts  as  they  may  lawfully  make  with 
tlieir  subscribers.  It  may  be  that  a  stock  subscriber  could  make  his  subscrip- 
tion conditional,  and  not  to  be  effective  until  a  certain  amount  of  stock  was 
subscribed,  and  a  certain  percentage  tiiereof  paid  in,  but  in  this  case  the  sub- 
.scription  was  not  made  dependent  upon  any  such  condition,  but  upon  the  sole 
condition  that  the  defendant  company  should  build  a  certain  part  of  its  road 
either  by  itself  or  its  assignee.  We  do  not  find  that  any  of  the  cases  referred 
to  by  the  learned  counsel  for  the  appellant  upon  this  point  are  at  all  applica- 
ble to  the  facts  of  this  Ciise.  It  is  also  urged  that  the  capital  stock  tendered 
by  the  defendant  company  in  exchange  for  the  bonds  of  the  town  are  utterly 
valueless.  The  value  of  the  stock  subscribed  for  is  immaterial  in  an  action  to 
recover  on  a  subscription  therefor.  An  individual  or  corporation  who  makes 
a  valid  subscription  for  the  capital  stock  of  a  corporation,  when  not  induced 
tx>  make  the  same  by  fraud  on  the  part  of  the  corporation  or  its  officers,  as- 
somes  the  risk  of  the  value,  and  he  cannot  defend  an  action  to  recover  the 
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amount  of  the  subscription  by  showing  that  the  stock  has  no  real  or  markets 
able  value.  This  court  has  not,  in  any  of  the  laiye  number  of  cases  in  which 
the  question  of  tiie  liability  of  municipal  corporations  upon  subscriptions  for 
the  cHi)ital  stock  of  a  railroad  company  has  been  considered,  intimat<ed  that  a 
municipality  subscribing  could  deftmd  an  action  to  recover  upon  the  subscrip- 
tion by  showing  that  the  stock  subscribed  for  was  valueless.  It  seems  to  ua 
\  ery  clear  that,  in  tl)(;  Mbseuce  of  fraud,  it  is  no  defense  to  an  action  to  recover 
ujK)n  a  valid  subscription  that  the  stock  subscribed  for  is  of  no  value  in  fact. 
1  Rcdf.  Uailw.  153.  154.  We  think  the  record  shows  no  equity  in  favor  of  the 
appellant,  and  that  the  temporary  injunction  was  rightly  dissolved. 

The  order  of  the  circuit  court  is  aftirmed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Ohton  and  Lyon,  JJ.,  dissent. 


EvTSTON  V.  Cramer  and  others. 
Filed  May  31,  1883. 

When,  in  on  Mctlon  for  libel,  the  only  questions  submitted  to  the  jury  were  whether  the  article  pnV. 
)Ube<l  by  defenditnts  was  false ;  whether  It  wrs  published  with  intent  to  injure  the  pJalnUfPs  feelings 
and  to  degrade  him  in  the  estimation  of  the  public;  and  the  amount  of  damages  which  he  had  s^f- 
fered  by  reason  of  its  publication, — a  verdict  for  more  than  actutU  damagea  is  exreSslve,  and  cmaBOt 
be  sustained. 

Tn  order  to  justify  punitive  damages  the  question  should  have  been  submitted  to  the  Jury  wbeciier 
the  evidence  showed  that  the  defendants  were  prompted  by  special  UUwilt  or  bad  intent  towards  Uie 
plnintin  in  making  the  publication,  and  the  jury  should  have  stated  In  the  special  verdict  the  ract« 
ripuis  wliifl)  punitive  damages  were  predicated,  i*o  that  the  court  could  determine  from  th«  verdict 
whether  they  had  been  properly  allowed. 

The  pi-mcipal  is  nut  reKpouKible  in  exemplary  damages  for  the  actual  malice  of  his  agent,  unless  ba 
has  participated  in  or  raiitied  and  confirmed  the  malicious  act  of  the  agent. 

In  fiD  action  for  libel  nit  instruction  to  the  jnry  that  they  may  find  special  ill-wiU  from  the  ariieJe 
publiiihed,  iu  case  they  Und  it  to  be  false,  and  that  they  may  find  it  to  be  false  if  it  contain  stateoseats 
injurious  to  the  character  of  the  plaintl£l^  is  erroneous. 

It  is  error  to  authorize  the  jury  to  tlnd  the  fulsity  of  the  article  and  also  the  malice  of  the  publishers 
from  mere  publication,  sud  then  from  such  fluding  alone  nilow  compen*tatory  damages^and  aJso  ia 
Hddiiioii  exemplary  dnmasres.  to  be  reduced  by  mitigating  circumstances,  if,  hi  their  jadgmeat*  tbecv 
wereriny. 

When  there  Is  evidence  .xulficient  to  warrant  pnnltive  damages,  the  better  practice  would  seem  t4» 
i;e  to  re<iuire  the  jury  to  dnd  the  amount  of  compenstitory  damages,  and  then  a  separate  questioQ  re- 
quiring them  to  dnd  specitically  tlie  amount  of  punitive  damages,  so  that  the  ruleH  applicable  to  eatch 
e.ln^H  of  damages  cnn  be  given  in  churge  to  the  jury  In  a  way  less  likely  to  confuse  and  mislead  ttiem 

Aj)peal  from  circuit  court,  Milwaukee  county. 

Coftrell  *  Hanson^  for  respondent,  Martin  J.  Eviston.  /.  /.  Orton^  for  ap- 
j>ellants,  William  E.  Cramer  and  others. 

Golf:,  0.  J.  It  is  to  be  regretted,  in  this  case,  that  the  special  verdict  does 
not  cover  more  ivSsues  or  facts  than  it  does.  There  were  really  but  three  con- 
troverted issues  or  questions  submitted.  In  answer  to  them  the  jury  find 
that  the  article  in  question,  published  by  the  defendants,  w^as  false;  that  it 
was  iMil>li8he<l  with  the  intent  to  injure  the  plaintiff's  feelings*  and  to  degrade 
him  in  the  estimation  of  the  public;  and  the  amount  of  damsiges  which  he 
had  suffered  by  reason  of  its  publication.  Now,  what  infefenoe  must  we 
make  from  these,  lindings?  Can  we  infer  anything  more  than  that  the  jury 
found  fi'ora  the  evidence  that  the  matters  stated  in  the  article,  of  and  con- 
ferning  the  plaintiff,  were  untrue;  that  the  defendants  had  shown  no  l^al 
(excuse  or  jnsti ilea t ion  for  publishing  it;  and  that  the  plaintiff  had  sustained 
iictual  damages  thereby  to  the  amount  given?  liy  actual  damages  must  lie 
nndei*Rt<uMl  pecuniMry  compensation  for  injury  to  his  feelings;  injury  to  his 
reptitation  by  being  degraded  or  lessened  in  public  esteem,  in  conse(]uenc0  of 
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the  puhliciilion  of  the  libel,  including,  of  course,  mental  suft'ering,  ao  far  as 
the  same  could  be  estimated  in  money.  This  is  the  reparation  which  the  law 
would  require  the  defendants  to  make  for  their  wrongful  act.  And  we  can- 
not presume,  in  view  of  the  (luestion  submitted*  that  the  jury  considered  any 
other  mattei-s  in  estimating  the  plaintiff's  damages.  That  being  the  case,  tlie 
verdict  appeai-s  to  us  excessive,  and  out  of  all  proportion  to  tlie  actual  dam- 
ages proven.  It  is  true,  in  this  class  of  cases,  actual  malice,  or  a  bad  and 
wicke<l  ujotive  on  the  part  of  the  defendant,  may  be  shown  to  enhance  the 
damages  beyond  mere  compensation. 

This  court  and  other  courts  luive  sancticmed  punitory  damages  by  way  of 
{lunishmenL  to  llic  defendant  and  for  a  ))ublic  example  where  the  act  com- 
pUuned  of  was  characterized  by  a  bad  motive  or  a  malicious  intent.  But 
what  fact  in  the  special  verdict  warrants  sucli  damages  under  that  rule? 
The  facts  in  the  special  verdict,  as  we  have  said,  are  that  the  article  was  false, 
and  was  published  with  intent  to  injure  the  plaintiff's  feelings,  and  to  degrade 
him  in  public  estimation.  But  this  is  the  implied  malice  which  the  law  im- 
jxites  to  a  charge  made  that  is  false  and  injurious  to  another,  and  where  no 
j>roper  motive  appears  for  making  it.  -'In  all  ordinary  cases,  if  the  charge 
complained  of  is  injurious  and  no  justitiable  motive  for  it  is  apparent,  malice 
Ls  inferred  from  the  falsity  of  the  charge.  The  law  in  such  ease  does  not  im- 
pute malice  not  existing  in  fact,  but  presumes  a  malicious  motive  for  making 
a  charge  which  is  both  false  and  injuiious  where  no  other  motive  appears." 
Skldkn,  J..  LefoiJt  V.  Chapman,  It)  X.  Y.  ^572.  But  ill-will,  bad  motive,  or 
malevolent  intent  are  elements  of  the  wrong  where  punitory  damages  are 
allowed.  .Vnd  these  are  something  more  than  the  imi)lied  malice  or  the  mal- 
ice which  the  law  imputes  to  a  false  and  injurious  charge  or  iiccusation  which 
is  not  privileged.  In  order,  therefore,  to  justify  punitory  damages  in  this 
<'ase,  the  question  should  have  been  submitted  whether  the  evidence  showed 
that  the  defendants  were  prompted  by  special  ill-will  or  bad  intent  towards 
the  plaintiff  in  making  the  publication.  The  jury  should  have  stated  in  the 
special  verdict  the  facts  upon  which  punitory  damages  were  predicated,  so 
that  tlie  court  couUl  deteimine  from  the  verdict  whetlier  they  had  been  prop- 
erly alh)vveil.  It  was  not  enough  for  the  jury  to  find  that  the  charge  was 
false  and  was  published  with  intent  to  injure,  because  this  only  means  or 
implies  the  legal  malice  which  the  law  infers  from  the  falsity  of  the  charge. 
It  is  true,  there  is  some  refinement  or  subtilty  of  reasoning  in  some  of  the 
cases,  calculatetl  to  show  that  malice  in  law  and  actual  malice  are  in  their 
^)!iture  the  same,  only  differing  in  the  modes  of  proof  by  which  they  are  esUib- 
lished.  Be  this  as  it  may,  in  tlie  atfaira  of  life  and  in  the  redress  of  legal 
wrongs  a  distinction  is  made.  If  A.  publishes  a  false  and  defamatory  article 
charging  li.  willi  the  commissi<m  of  some  offense  or  immoral  conduct,  declar- 
ing that  he  does  so  for  the  purpose  of  inflicting  mortification  and  mental  suf- 
fering, to  ruin  li.'s  crtnJit  as  al>usints-i  man,  and  destroy  his  good  name  an  I 
fame  among  his  neighbors,  is  not  A.'s  guilt  greater  than  it  would  be  had 
he  made  the  publication  without  any  such  bad  intent  or  motive,  repeating, 
j>erhaps,  a  charge  which  he  had  heard  and  supposed  to  be  true?  It  seems  to 
us  so.  And  wliile  it  is  the  law  that  B.,  in  the  latter  case,  should  have  full 
compensation  for  the  actual  damages  he  sustained  by  the  libelous  publica- 
tion, (  Wihmi  v.  Norman,  IV»  Wis.  ^i2l-350,)  in  the  other  the  bad  motive  or 
declared  intent  to  inrtict  injury  ami  destroy  all  that  makes  life  desirable  are 
deemed  circumstances  of  aggravation  to  enhance  the  damages  which  B.  is 
entitled  to  recover.  So,  under  the  circumstances,  we  are  constrained  to  hold 
that  there  was  not  a  proper  submission  of  the  issue  whether  the  defendants 
in  making  the  publication  were  prompted  by  ill-will  or  bad  intent  towards  the 
plaintiff.  The  facts  foun«l  in  the  special  verdict  do  not  justify  punitory  dam- 
ages. It  is  evident  that  this  is  a  material  issue,  and  the  failure  of  the  court 
to'submit  it,  especially  wheu  a  rcipu*st  was  made  that  it  should  be  submitted 
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was  well  calculated  to  prejudice  the  defendants.  The  cases  to  which  we  are 
referred  by  the  learned  counsel  for  the  plaintiff  on  this  point,  to  show  that 
there  was  no  en^or  on  the  part  of  the  court  in  refusing  to  submit  that  issue, 
do  not  apply. 

We  will  only  notice  one  or  two  other  points  discussed  by  counsel  for  thir 
guidance  of  the  court  on  another  trial.  We  think  there  was  no  error  in  the 
charge  holding  that  upon  the  undisputed  evidence  it  appeared  the  article  wa» 
not  a  privile^  communication.  It  clearly  was  not.  White,  v.  NicholU,  % 
How.  (U.  S.)  260;  Hamilton  v.  Eno,  81  N.  Y.  116;  FogUr  v.  Scripps,  39  Mich. 
876.  The  court  properly  held  that  evidence  produced  on  the  part  of  the  de- 
fendants which  tended  to  show  their  ignorance  of  the  publication ;  that  there 
were  complaints  when  the  article  was  so  published  among  the  business  men 
of  the  city  as  to  the  manner  tlie  plaintiff  had  tested  and  changed  their  weights 
iind  scales  while  in  othce, — were  matters  in  mitigation  of  punitory  damages. 
But  there  was  one  error  in  the  charge  so  vital  that  we  deem  it  proper  to  be 
noticed  lest  it  shall  again  be  repeated.  At  the  request  of  the  plaintiff  the 
court  charged  that  if  the  jury  found  that  the  article  was  written  and  pablisbed 
maliciously  by  the  witness  Bleyer,  then  the  defendants  were  responsible  iii 
damages  for  such  malice,  even  though  they  were  ignorant  of  the  article  until 
after  it  was  published,  and  had  no  personal  malice  themselves  against  the 
plaintiff.  This  charge  obviously  made  the  defendants  liable  for  the  willfal 
and  malicious  act  of  their  agent,  the  writer,  Bleyer,  though  they  were  entirely 
ignorant  of  the  article  until  it  was  published,  and  had  themselves  no  persona: 
malice  against  the  plaintiff.  The  actual  malice  of  the  agent  was  imputed  to 
the  principal,  who  was  held  responsible  for  the  malevolent  act  to  the  same 
extent  as  though  they  had  themselves  written  and  published  the  article. 
Punitory  damages  might  be  given  against  them  under  this  rule,  however  in- 
nocent they  might  be  of  any  bad  motive  or  bad  intent.  Such  is  not  the  law 
xin  this  state,  whatever  may  be  the  rule  elsewhere. 

In  Craker  v.  C.  d-  N.  W,  Ry,  36  Wis.  658,  675,  the  learned  chief  justica  in 
considering  this  question,  says:  ''It  is  said  in  Railroad  Co.  v.  Finney  that 
the  plaintiff  in  such  a  case  is  not  entitled  to  exemplary  damages  against  the 
principal,  for  the  malicious  act  of  the  agent,  without  proof  that  the  principal 
expressly  authorized  or  confirmed  it.  Without  now  discussing  what  would 
or  would  not  be  competent  or  sufficient  evidence  of  such  authority  or  con- 
(irmation,  we  may  say  that  we  have,  on  very  mature  consideration,  concluded 
that  the  rule  in  Railroad  Co.  v.  Fitiney  is  the  better  and  safer  rule*  We  art- 
aware  that  there  is  authority,  and,  perhaps,  the  greater  weight  of  authority, 
for  exemplary  damages  in  such  cases  without  privity  of  the  principal  to  the 
malice  of  the  agent;  and  that  reasons  of  public  policy  are  stix)ngly  urged 
in  support  of  such  a  rule.  Goddard  v.  Railroad  Co.  57  Me.  202;  Sanford 
V.  Railroad  Co.  23  N.  Y.  343;  Railroad  Co.  v.  Rogers,  38  Ind.  116;  and 
other  cases.  But  we  adhere  to  what  is  said  on  that  point  in  Railroad  Co.  v 
Finney.  We  think  that  in  justice  there  ought  to  be  a  difference  in  the  rule  ot 
damages  against  principals  for  torts  actually  committed  by  agents  in  case^ 
where  the  principal  is,  and  in  cases  where  the  principal  is  not,  a  party  to  the 
malice  of  the  agent.  In  the  former  class  of  cases  the  damages  go  upon  the 
malice  of  the  principal — malice  common  to  principal  and  agent.  In  the  latter 
class  of  cases  the  recovery  is  for  the  act  of  the  principal  through  the  agent,  im 
malice  of  the  agent  not  shared  by  the  principal ;  the  principal  being  respon- 
sible for  the  act  but  not  the  motive  of  the  agent." 

This  rather  lengthy  quotation  clearly  states  the  rule  upon  this  question  ad- 
verse to  the  view  held  by  the  learned  circuit  court.  And  it  must  be  deemed 
the  settled  law  of  this  state  that  the  principal  is  not  responsible  in  exemplaiy 
damages  for  the  actual  malice  of  the  agent,  unless  he  has  participated  in,  or 
ratified  and  confirmed,  the  malicious  act  of  the  agent.  Of  course,  if  the  prin- 
cipal authorizes  or  directs  the  wrongful  act,  then  his  own  bad  intent  wiU  ia 
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imputable  to  it.  It  is  said  the  answer  states  tliat  Blejer  was  directed  by  tlie 
tiefendants  to  inquire  into  the  matter  of  the^harges  and  investigation  of  the 
plaintiff's  conduct,  write  out  the  result  of  his  examination,  and  publish  it ; 
therefore  they  ought  to  be  held  responsible  to  the  full  extent  he  would  be.  We 
ctannot  adopt  that  view.  We  cannot  presume,  from  what  is  stated  in  the  an- 
.swer,  that  the  defendants  authorized  or  expected  their  reporter  would  write 
and  publish  a  false  and  malicious  libel  upon  tlie  plain tifi^.  The  reporter's  em- 
ployment ouglit  not  to  be  held  as  authorizing  him  to  do  any  such  thing 

Without  dwelling  longer  upon  the  case,  we  think  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  a  new  trial  awarded. 

Cassoday,  J.,  cofunirring.  Concurring  in  the  opinion  of  the  chief  justice. 
it  is  well  enough,  perhaps,  to  add  what  to  my  mind  is  an  additional  reason 
for  reversal.  The  court  charged  the  jury,  in'  effect,  that  if  they  found  that 
the  article  as  published  was  false,  malice  would  be  presumed  in  the  publica- 
tion of  it ;  but  that  the  plaintiff  had  offereil  no  evidence  of  such  malice  save 
the  article  itself,  and  that  it  was  for  them  to  say  whether  the  article  itself 
proved  any  special  ill-will,  malice,  or  motive  on  the  part  of  the  defendants 
agiiinst  the  plaintiff  in  such  publication.  The  court  also  charged  the  jury, 
in  effect,  that  everything  contained  in  the  article  injurious  to  the  character  of 
t.he  plaintiff  wiis  presumptively  false.  Thus  the  jury  were  informed  that  they 
might  find  special  iil-will  fi'om  the  article  itself,  in  case  they  found  it  to  be 
false,  and  that  they  might  find  it  to  be  false  because  it  contained  statements  in- 
jurious to  the  chanicter  of  the  plaintiff.  The  court  also  cliarged  the  jury,  in  ef- 
fect, that  such  implied  lualice  entitled  the  plaintiff  to  compensatory  damage4>» 
regardless  of  the  intent  of  the  publishers,  unless  such  intent  had  been  disproved, 
f»r  unless  the  article  wasafjiir  and  honest  criticism ;  and  that  if  it  was  published 
with  such  intent  to  injure,  then,  in  addition  to  actual  damages,  the  jury  might 
and  ought  to  give  him  exemplary  damages.  Thus  the  jury  were  expressly  au- 
thorized to  tind  the  falsity  of  the  article,  and  also  the  malice  of  the  publishers, 
from  mere  publication,  and  then  from  such  tinding  alone  allow  compensatory 
damages,  and  also  in  addition  exemplary  damages,  to  be  reduced  by  mitigating 
circunist^mces,  if,  in  their  judgment,  tliere  were  any.  The  court  directed  tlie 
Jury  to  find  that  the  article  was  published  in  the  paper  named,  and  that  the  de- 
fendants were  the  proprietors  and  publishers,  and  they  also  found  that  the  arti- 
cle was  false,  and  published  with  the  intent  to  injure,  and  assessed  the  damages. 
These  were  the  only  questions  submitted  to  the  jury.  There  was  no  generad  ver- 
dict. From  this  special  verdict  it  is  impossible  to  tell  whether  the  jury  al- 
lowed exemplary  damages,  and,  if  they  did,  whether  they  reduced  the  same  by 
mitigating  rircumstances,  or  whetlier  there  were  any  such  circumstances,  ami 
if  80,  in  what  they  consisted.  The  jury  were  told,  in  effect,  that  if  the  de- 
fendants proved  that  the  publication  was  without  any  intent  to  injure,  then 
their  verdict  must  be  for  the  defendants;  but  they  found  specially  that  there 
was  such  intent,  and  had  been  told  that  from  such  implied  intent  (not  dis- 
proved) the  plaintiff  was  entitled  to  compensatory  damages,  unless  the  article 
wjis  a  fair  and  honeijt  criticism ;  but  no  question  was  put  to  the  jury  authoriz- 
iug  them  to  determine  whetlK3r  it  was  a  fair  and  honest  criticism  or  not. 

If  the  court  w<is  correct  in  giving  that,  and  some  of  the  other  instructii)n> 
above  referred  to,  of  which  there  may  be  some  doubt,  then  some  question^ 
should  have  been  submitted  to  the  jury  covering  those  propositions,  for  it  is 
well  settled  that  in  the  absence  of  a  general  verdict  the  special  verdict  sIiduUI 
include  all  of  the  material  issues  in  the  case.  Hutchinson  v.  Railmnii.  41 
Wis.  542.  The  defendants  requested  the  submission  of  some  of  these  que>- 
tions,  and  if  the  portions  of  the  charge  referred  to  were  correct,  then  they 
should  have  been  given,  although  most  of  their  requests  were  properly  disal- 
lowed. The  ^statute  makes  a  special  verdict  one  Ijy  whicl^  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.    Section  2857,  liev.  »st.     A  gen- 
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iivi\\  venlict,  on  Hie  trontrjiry,  is  one  by  whidi  the  jury  pronounce  generally 
upon  all  or  any  of  the  issues.  Id.  Ilere  the  questions  subiuitted  did  not, 
on  the  theory  of  the  cljarge,  cover  all  the  issues  involved.  The  jury  were  in- 
structed upon  some  issues  winch  tliey  could  not  determine  by  answering  the 
4|uestions  submitted,  and  were  instructed  upon  other  propositions  which  they 
;:ouM  not  determine  except  by  pronouncing  upon  them  generally  by  way  of 
:issessiug  damages,  and  to  that  extent  that  finding  was  a  substitute  for  a  gen- 
i^ral  verdict.  Where  there  is  evidence  sutlicient  to  warrant  the  assessment  <»f 
punitory  damages,  the  better  practice  would  seem  to  be  to  require  the  jury  t<) 
find  the  amount  of  compensatory  damages,  and  then  a  separate  question  re> 
4juiring  them  to  find  speciiically  the  amount  of  punitory  damages,  as  in  Ba^^ 
v.  Haihoay,  42  Wis.  t)57.  By  so  doing,  the  rules  applicable  to  each  class  of 
ilamages  can  be  given  in  charge  to  the  jury  in  a  way  less  likely  to  confuse 
and  mislead  them.  Some  portions  of  the  charge  seem  to  be  inconsistent  with 
otliers;  as,  for  instance,  in  one  place  the  jury  were  told,  in  effect,  that  the 
article  was  libelous  ^>e?-  se  and,  in  another,  that  it  was  for  the  jury  to  judge 
whether  it  would  bear  that  construction  or  not.  But  such  of  these  as  were 
more  favomble  to  the  defendants  than  to  the  plaintiff,  could  work  no  injur) 
to  the  former. 


GriciiARD  «?.  Brande. 
Filed  May  31,  1883. 

Noyiitlon  meaiiii  simply  the  substUution  of  one  debt  for  Another,  or  the  Hubstitntioiiof  a  new  oblf^ 
ilon  for  an  oKl  one,  which  Is  thereby  extinKQished ;  and  wherv  ttiere  \»  m  novaUou  by  the  snbutitatioii 
of  A  new  contract  for  an  old  one,  the  new  contract  must  be  a  valid  one  npon  which  the  creditor  can 
iukve  hfs  remedy. 

Whoro  payment  ia  relied  on  aa  a  defense,  the  riefbndant  mnat  prove  the  payment  of  money,  or  some, 
thing  accepted  in  ita  atead. 

Wiiet-e  esioppel  is  not  set  up  as  a  defenae  in  the  answer,  tf  the  testimony  tending  to  establish  aacb 
(tefenae  ia  admitted  without  objection  at  the  trial,  it  la  too  late  on  appeal  to  Insist  that  aoch  eTidsaee 
waa  not  ndniis.iible  under  tlie  pleadings. 

It  U  es:4ontiiil  to  create  an  estoppel,  by  an  admiasioii  of  payment  of  a  debt,  to  show  that  the  defeo'l- 
aot  was  Induced  by  auch  admission  to  do  something  to  his  prejudice,  if  that  admission  shoold  bi* 
witlidrawn  or  vontiadicied. 

Appeal  from  circuit  court,  Milwaukee  county. 

J,  r.  Quarles,  for  respondent,  Adolph  (luichard.  Fim:hes.  Lymle  &  Milltr, 
for  appellant,  Samuel  Y.  Brande. 

Cole,  C.  J.  1.  We  do  not  see  that  the  doctrine  of  novation  has  any  just  ap- 
plication to  the  facts  of  this  case,  even  if  that  defense  had  been  relied  on  in 
Answer,  as  it  is  not.  It  is  admitted  that  the  defendant  collectetl  for  the  plaintiff 
«'$l,156.i39  on  what  is  called  the  Scott  mortgage.  AVhile  this  money  was  in  the 
^lefendant's  possession,  the  plaintiff  saw  Thiers,  who  had  an  office  in  the  same 
rt>om  with  defendant,  and  had  formerly  l>een — if  he  was  not  then — defendant's 
partner,  and  entered  into  an  arrangement  for  exchanging  this  money  and  other 
.securities  for  the  Tennoyer  note  and  mortgage.  This  arrangement  was  made 
in  the  absence  of  the  defendant,  perhaps  without  his  knowledge  at  the  time, 
but  the  money  did  not  actually  pass  from  his  possession.  The  business  was 
transacted  by  the  plaintiff  and  Thiers  alone.  There  is  no  fact  or  circumstance 
shown  which  will  warrant  the  assumption  that  there  was  am  intention  tosul^ 
:4stitute  Thiers  as  the  debtor  for  the  defendant,  or  that  the  plaintiff  agreed  tu 
look  to  Thiers  for  the  ])ayment  of  the  money.  This  was  not  the  nature  of  thf 
transaction.  But  the  plaintiff  did  agree  with  Thiers  to  exchange  the  Ernst 
•securities  which  he  owned,  and  this  money  which  was  then  in  the  defendant's 
Siife,  for  the  Pennoyer  note  and  mortgage!! 

The  arrangeineijt  entered  into  would,  doubtless,  have  had  the  effect  to  release 
Xlie  tlefendant  from  his  liability  to  account  to  the  plaintiff  for  the  money. 
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had  there  been  no  fraud  in  the  imusaction.  But  the  Pennoyer  note  and 
mortgage  were  forged  and  worthless,  so  that  the  plaintiff  rw^eived  no  consid- 
eration for  the  transfer  of  his  Ernst  securities  and  his  claim  on  the  defendant 
for  the  money.  And  though  Thiers  went  through  the  form  of  applying  that 
money  on  the  purchase  of  worthless  securities,  still  the  debt  or  claim  for  it 
remained  the  same.  The  defendant  retained  the  money,  and,  unless  he  is  re- 
leased on  some  other  ground,  must  account  for  it.  "Novation  means  siuipl} 
the  substitution  of  one  debtor  for  another,"-  Lyon,  J.,  in  Lynch  v.  Austin, 
51  Wis.  287,  [S.  C.  8  X.  W.  Rkp.  120.]— or  it  is  the  substitution  of  a  new 
obligation  for  an  old  one,  which  is  thereby  extinguished.  Bronsoii  v.  Fitzhugh, 
1  Hill,  186.  We,  therefore,  cannot  see  that  there  was  any  novation  in  the 
case.  Would  the  transfer  of  the  absolutely  void  and  worthless  Pennover  note 
and  mortgage  have  the  effect  in  law  to  extinguish  the  plaintiff's  valid' obliga- 
tion against  the  defendant?  If  so,  upon  what  principle?  Where  there  is  a 
novation  by  the  substitution  of  a  new  contract  for  an  old  one,  the  new  con- 
triict  must  be  a  valid  one  upon  which  the  crwlitor  cum  have  his  remedy. 
Hoifock  V.  Rogers,  8  Paige,  238;  Clark  v.  BillingSy  59  bid.  .VJ9.  For  these 
reasons  we  think  tiie  doctrine  of  novation  has  no  proper  application  to  the 
facets  of  tliis  case. 

2.  The  only  defense  set  up  in  the  answei*  is  payment.  Tliat  defense  is  not 
seriously  relied  on ;  certainly  it  was  not  sustained  by  any  evidenc/C  given  on 
the  trial.  The  matters  to  show  payment  would,  doubtless,  be— if  such  a  de- 
fense was  seriously  urged — the  transfer  by  Thiers  to  the  plaintiff  of  the 
forged  securities  to  whicih  we  have  referred.  Hut  it  surely  requires  no  argu- 
ment to  sustain  the  position  that  a  valid  obligation  cannot  be  paid  or  satistied 
by  transferring  forged  securities,  any  more  than  it  could  be  by  being  paid  in 
counterfeit  coin  or  the  bills  of  a  broken  bank.  AVhen  payment  is  relied  on  as 
a  defense,  the  defendant  must  prove  the  payment  of  money,  or  something  ac- 
cepted in  its  stead.  If  Thiers  had  transferred  valid  securities,  the  transaction 
would  be  regarded  in  law  as  e<{uivatent  to  actual  payment,  liut  while  this 
riefense  is  really  the>>idy  one  set  up  in  the  answer,  it  is  not  pressed,  therefore 
nee<l  not  further  be  considered. 

ij.  The  real  defense  relied  on  to  defeat  a  recovery  is  an  estoppel.  It  is  in- 
sist *il  that  upon  tlie  facts  disclosed  the  plaintiff'  is  estopped  from  asserting  or 
claiming  that  the  defendant  owes  him  the  Scott  collection.  It  is  true,  no  es- 
toppel was  set  up  in  tlie  answer,  but  all  the  evidence  tending  to  establish  that 
defense  was  admitted  without  objection.  It  is,  therefore,  too  late  to  insist 
now  that  such  evidence  wjis  not  admissible  under  the  answer.  Mowrg  v. 
Moshei\  16  Wis.  48.  The  facts  which  give  rise  to  the  alleged  estoppel  are  in 
the  main  these:  A  few  days  after  the  transaction  between  the  plaintiff  and 
Thiers,  above  mentioned,  the  defendant  saw  these  parties  together  in  the 
street,  when  he  asked  the  plaintiff  if  Thiers  had  paid  him  the  money  which 
he,  the  defendant,  had  collected  on  the  Scott  mortgage.  The  plaintiff 
answered  that  he  had.  The  defendant  tlien  said,  in  the  presence  of  both  par- 
ties, that  he  would  go  and  charge  it  up  on  the  firm  books;  that  is,  he  would 
creclit  it  to  Thiers  and  would  charge  himself  with  it  in  the  Jiccount.  And  the 
<iefend<int  says  in  his  testimony  that  on  the  strength  of  this  statement  or  ad- 
mission of  the  plaintiff  that  Thiers  had  paid  him  this  money,  he  did  in  fact 
charge  himself  with  it  upon  the  l)Ooks  of  Hrande  &  Thiers,  and  credit  Thiers 
with  that  amount,  and  that  these  entries  so  stood  up  to  the  time  of  trial.  The. 
entries  were  made  some  time  in  April  or  May,  1881,  and  in  October  following 
the  plaintiff  foiuid  out  that  the  Pennoyer  securities  which  he  had  taken  from 
Thiers  were  forgeries.  The  plaintiff  then  saw  Thiers,  who  agreed  to  make 
the  matter  right  with  him.  Thereupon  the  plaintiff  delivered  up  to  Thiers  the 
forged  securities,  and  Thiers  assigned  back  to  him  the  Ernst  securities,  and 
said  he  would  try  and  raise  the  money  to  satisfy  the  plaintiff  the  day  of  this 
interview  or  the  next.    But  the  next  "day  Thiers  ran  away,  was  subsequently 
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iinested,  and  convicted  of  the  crime  of  forgery.  The  plaintiff  in  his  testimonj 
states  that  for  three  or  fonr  months  he  had  had  suspicions  that  something  wa^ 
wrong  about  Thiers,  but  these  suspicions  he  did  not  communicate  to  the  de- 
fendant, and  he  surrendered  up  to  Thiers  the  forged  paper  without  the  knowl- 
edge or  consent  of  the  defendant. 

Xow,  the  inquiry  is,  what  is  there  in  all  these  facts  which  show  that  the 
plaintiff  is  estopped  from  claiming  of  the  defendant  the  money  collected  on 
the  Scott  inortgjige?  The  learned  counsel  for  the  defendant  says  the  plaintiff 
stated  or  adiuiitt^  to  his  client,  when  asked  the  question  in  the  spring,  that 
Thiers  had  paid  him  that  money.  The  plaintiff  then  undoubtedly  supposed 
he  hud  been  paid  through  the  purchase  of  the  Pennoyer  securities.  He  was 
then  ignorant  of  the  forgery  wliich  rendered  those  securities  worthless,  and 
was  mistaken  in  supposing  them  valid.  Still,  if  the  defendant,  relying  on  this 
admissicm  or  statement  of  the  plaintiff  that  the  money  had  been  paid,  had  acted 
upon  it  to  his  injury,  the  plaintiff  might  be  estopped  from  saying  it  was  not 
paid.  But  he  did  not.  All  the  defendant  did  do  was  to  credit  Thiers  upon 
the  tirm  books  with  this  money  and  charge  himself  with  it.  This  was  the 
only  change  in  his  position  in  regard  to  the  money.  It  does  not  appear  that 
he  ever  delivered  the  money  to  Thiei*s,  or  surrendered  any  security  which  he 
held  against  Thiers  .on  the  faith  of  this  admission  of  payment,  or  that  he  can 
or  will  be  prejudiced  in  any  manner  by  the  entry  made  upon  the  firm  boc^s. 
Upon  the  evidence  iis  it  now  stands  we  are  authorized  in  saying  that  the  de- 
fendant has  simply  given  Thiers  a  credit  upon  the  books  of  the  firm  to  which 
he  was  not  entitled.  That  is  all  that  is  shown.  Now,  it  is  essential,  to  create 
an  estoppel,  to  show  that  the  defendant  was  induced  by  the  admission  of  pay- 
ment to  do  something  to  his  prejudice,  if  that  admission  should  be  withdrawn 
or  contradicted.  And  the  defendant  was  bound  to  atflrmatively  show  that  he 
was  injured  by  making  the  credit  on  the  books,  or  the  estoppel  is  not  made 
out. 

The  learned  circuit  judge  so  ruled  on  the  trial,  and  we  fully  agree  with  him 
ill  tliat  view  of  the  law.  It  is  not  claimed  that  the  defendant  parted  with  any 
jiioney  or  valuable  thing  in  conseciuence  of  the  admission  made,  or  of  thecredit 
given.  If  the  plaintiff  recovers  his  money  in  this  action  he  will  only  recover 
what  has  always  been  in  the  possession  of  the  defendant.  The  law  of  equi- 
table estoppel  is  familiar,  and  is  said  to  rest  on  principles  of  natural  justice  and 
equity.  Where  a  i>erson  does  or  says  something  to  influence  the  conduct  of 
another,  and  that  other  person  acts  upon  the  faith  of  such  act  or  representa- 
tion, the  former  is  precluded  from  denying  its  truth  to  the  injury  of  the  latter. 
And  had  it  appeiired  that  the  defendant,  in  consequence  of  the  admlssiOQ  of 
payment  by  the  plaintiff,  had  acted  upon  that  admission  and  liad  delivei"ed  over 
ihe  money' to  Thiers,  or  had  parted  with  something  valuable  on  the  strenj^th 
of  it,  a  very  different  case  would  be  presented.  We  assume  as  a  fact  proveu 
that  Thiers  was  indebted  to  the  defendant  and  to  the  firm  also  when  this  credit 
was  given  him  on  the  books,  but  still  that  fact  does  not  change  or  affect  onr 
conclusion  as  to  the  rule  of  law  applicable  to  the  case.  The  radical  defect  ir. 
the  defense  is,  it  was  not  shown  that  the  defendant  will  be  injured  by  per- 
mitting the  plaintiff*  to  disprove  payment  and  recover  the  money,  which  ba> 
never  gone  from  his  possession.  The  cases  to  which  we  were  referred  upon 
tins  question  by  defendant's  counsel,  go  to  the  point  that  where  a  party  parts 
with  money,  relying  upon  a  representation  made,  or  is  induced  to  refrain  from 
obtaining  security  because  of  it,  and  is  injured,  an  estoppel  arises.  Substan- 
tially the  same  doctrine  has  often  been  aflirmed  by  this  court.  But  it  is  said 
the  plaintiff  had  no  right  to  negotiate  with  Theirs,  for  a  return  of  his  securi- 
ties, without  the  knowledge  or  consent  of  the  defendant.  We  are  unable  to  per- 
ceive any  legal  objection  to  his  doing  so.  It  surely  does  not  appear  that  th*- 
defendant  wiis  placed  in  a  worse  position  in  consequence  of  that  transaction 
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It  would  aeem  as  if  the  plaintiff  had  the  right  to  recover  his  property  from 
one  who  had  obtained  it  through  an  outrageous  fraud,  if  he  could. 

Again,  it  is  said  that  plaintiff  should  have  disclosed  to  the  defendant  his 
suspicions  as  to  the  integrity  and  honesty  of  Theirs.  We  do  not  tliink  tlie 
plaintiff,  under  the  circumstances,  was  under  any  obligation  to  communicate 
these  suspicions  to  the  defendant.  It  does  not  ap}}ear  what  ground  he  liud 
for  entertaining  them ;  he  certainly  did  not  know  that  they  were  well  founded. 
Besides,  he  might  reasonably  have  supposed  that  the  defendant,  wlio  had  an 
office  in  the  same  room  and  was  intimately  connected  in  business  matters 
with  Thiers,  would  be  as  likely  to  tind  out  whether  he  was  dishonest  or  not 
as  himself.  And  it  is  certainly  strange,  considering  the  series  of  forgeries 
and  swindling  transactions  carried  on  by  Thiers  for  a  long  time,  that  the  de- 
fendant's suspicions  were  not  aroused ;  but  it  seems  they  were  not. 

After  the  evidence  was  all  in,  it  was  stipulated  and  agreed  by  counsel  in 
open  court  that  there  was  no  question  of  fact  to  go  to  the  jury,  and  that  the 
court  should  pass  upon  the  questions  of  law  and  direct  a  verdict  as  the  legal 
questions  should  be  determined.  The  counsel  for  the  defendant  asked  the 
court  to  give  several  requests,  which,  in  view  of  the  .stipuLition.  would  not 
seem  to  have  any  office  in  the  case.  The  facts  being  undisputed,  the  court 
could  direct  a  verdict  according  to  his  view  of  the  law.  But  the  same 
counsel  took  exceptions  to  the  refusal  of  the  court  to  give  his  instructions. 
We  shall  not  consider  these  exceptions  in  detail ;  we  think  they  are  inconsist- 
-ent  with  the  views  which  we  have  expuessed,  and  were,  therefore,  properly 
refused. 

The  judgment  of  the  circuit  court  is  affirmed. 


Wallts  V,  White,  impleaded,  etc. 
Filed  May  31, 1883. 

Tbe  ttetuie  dispenses  with  the  proof  of  the  sifrnntare  of  a  person  to  a  written  instrument  until  the 
peraon  by  whom  It  parports  to  hare  been  signed  shall  speclflcally  deny  tbe  signature  of  tbe  same  by 
ilia  oath  or  affidavit,  or  by  his  pleading  duly  verliied,  and  such  affidavit  need  not  be  filed  within  tbe 
Bsaal  time  for  pleading,  but  may,  in  the  discretion  of  the  court,  be  filed  at  the  trial. 

A  witness  who  Is  called  to  testify  to  the  reputation  for  truth  and  veracity  of  another  witness,  is  not 
incompetent  simply  because  be  does  not  live  in  the  immediate  neighborhood  of  the  witness  sought  to 
%« impeached,  although  this  fact  may  affect  his  credibility. 

Appeal  from  circuit  court,  Milwaukee  county. 

A.  0.  Weissert,  for  respondent,  Walter  W.  Wallis.  A,  C,  Frasei,  for  appel- 
lants, John  H.  White,  impleaded,  etc. 

Cole,  C.  J.  In  order  to  make  out  his  cause  of  action  the  plaintiif  offered 
in  •evidence  the  contract  counted  on  in  the  complaint,  which  was  objected  to, 
but  the  objection  was  overruled,  and  the  instrument  was  juimitted  in  evideni^e. 
This  ruling  is  claimed  to  be  erroneous.  The  objection  to  the  admission  of  tlie 
contract  in  evidence  is  founded  on  the  ground  that  it  was  first  necessary  to 
prove  its  signature  or  execution  by  the  defendant  before  it  was  admissible. 
But  this  was  a  mistake.  The  pleadings  were  not  verified,  and  at  this  stage  of 
the  cause  the  defendant  had  not  denied,  under  oath,  that  he  signed  the  in- 
strument. When  the  pUiintiff  rested,  the  defendant  was  sworn  in  his  own  be- 
half. Among  other  things  he  was  asked  if  he  ever  signed  the  contract  sued 
on.  This  question  was  objected  to  and  excluded.  The  defendant  then  asked 
leave  of  the  court  to  file  an  affidavit  denying  his  sTgiiature  of  the  contract. 
The  learned  circuit  court  said  in  reply  to  this  that  the  affidavit  might  be  tiled 
as  an  application  in  the  cjise,  but  it  could  not  be  regarded  as  an  affidavit  within 
the  usual  time  of  pleading.  As  we  understood  this  ruling — and  as  the  subse- 
quent history  of  the  trial  shows  -the  circuit  court  absolutely  refused  to  allow 
the  defendant's  affidavit,  donying  his  .signature  of  the  contraot,  to  be  iiled,  be- 
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cause  it  was  not  iiiiule  and  served  within  tlie  usual  time  of  ]>]eauling;  there- 
fore, it  was  not  a  compliance  with  section  4192,  Rev.  St.  This  seems  to  have 
been  the  sole  ground  for  refusing  to  grant  the  application.  The  learned  eir- 
(iuit  judge  did  not  exercise  his  discretion  in  the  matter  and  refuse  to  allow  thr 
atfidavit  to  be  filed  at  that  stage  of  the  action,  because  it  would  work  an  in- 
jury to  the  ])laintiff,  or  would  not  be  iu  furtherance  of  justice;  for,  in  th^ 
view  the  circuit  judge  took  of  the  statute,  he  had  no  power  to  allow  tlie  appli- 
cation, holding,  iis  he  did,  that  the  affidavit  denying  the  signature  must  be  nie<i 
within  the  usual  time  for  pleading.  But  this  was  a  mistaken  view  of  the  stat- 
ute. That  the  circuit  judge  had  the  undoubted  power  to  allow  the  affidavit 
to  be  filed,  even  at  that  stage  of  the  action,  so  tm  to  raise  the  issue  whether  the 
defendant  had  or  had  not  signed  the  contract  sued  on,  seems  to  us  plain.  Had 
the  circuit  judge  exercised  his  discretion  as  to  allowing  the  atHdavit  to  U* 
filed,  this  court  could  only  consider  w  hether  there  was  such  an  abuse  in  th« 
exercise  of  that  discretion  as  would  justify  it  in  overruling  his  decisicm.  liu; 
as  the  case  now  stands  the  simple  question  presented  is  whether  the  circuit 
judge  was  right  in  his  cx>nHtriiction  of  tlie  statute.  Upon  that  point  we  hav»- 
already  indicated  the  opinion  tliat  he  was  not.  The  statute,  as  this  court  has 
frequently  decide<l,  dispenses  witli  the  proof  of  the  signature  of  a  i)ersoii  to  .t 
written  instrument  until  the  person  by  whom  it  pur|)orts  to  have  been  si^ied 
shall  specifically  deny  the  signature  of  the  same  by  his  oath  or  affidavit,  or  b} 
his  pleiidings  duly  verified.  But  the  statute  does  not  say  that  when  the  sig- 
nature is  denied  by  affidavit  such  affidavit  shall  fie  fdled  within  the  usual  tiD:r 
for  pleading.  Sucli  a  construction  interpolates  a  <;lause  into  the  statute  whicii 
the  legislature  did  ii.>t  see  fit  to  insert  then^n.  The  matter  of  allowing  such 
an  atlidavit  to  be  fiUnl  stands  substantially  u[)on  the  same  ground  as  any  am- 
plication to  amend  the  pleadings.  In  granting  leave,  the  court  has  ainpit^ 
power  to  protect  the  opposite  party  in  case  of  surprise  by  impt^sing  terms,  «*» 
that  no  injury  shall  be  done  by  allowing  the  denial  to  be  inter|Kxsed,  fu  the 
charge  the  circuit  court  says,  as  the  contract  was  set  out  in  the  complaint,  it 
was  the  duty  of  the  defendant  to  have  denied  his  signature  within  the  usua' 
time  of  pleading.  But  the  statute  presi*>ribes  no  such  limitation  upon  the  tiuie 
when  such  denial  shall  be  nuide.  Therefore,  assuming,  as  we  must  do  on  the 
record,  that  the  court  refused  to  allow  the  affidavit  to  be  filed  on  account  '»! 
vits  mistaken  view  of  the  statute,  we  think  there  must  l)e  a  new  trial. 

But  there  was  another  ruling  made  on  the  trial,  which  was  excepted  lo. 
which  we  deem  e(iually  erroneous  to  the  one  we  have  l>een  considering.  W*- 
refer  to  the  exclusion  of  the  testimony  of  the  witness  ('onrad,  who  was  called 
to  testify  to  the  plaintiff's  reputation  for^  truth  and  veracity.  The  platnti? 
had  been  sworn  as  a  witness  on  the  trial.  The  court  hi  elTwt  held  that  thf 
impeiiohing  witness  was  incompetent  to  testify  as  to  the  plaintiflTs  reputatioij 
for  truth  and  verat^ity,  unless  he  resided  in  the  immeifiate  neighlwrhood  of  thf 
plaintiff.  I'onrad  testilied  that  he  hiul  lived  in  Milwaukee  a'uout  20  yearn,  and 
had  known  the  plaintiff  a)K)ut  4  yeare.  But  it  appeared  he  did  not  live  in  tht- 
same  ward  as  the  plaintiff.  But  still,  if  he  knew  what  the  plaintiff's  reputa- 
tion for  truth  and  veracity  was  where  he  lived,  he  was  competent  to  t*«tify  :u>* 
to  the  fact.  The  means  and  extent  of  the  witness'  knowledge  are  mHtt4?i> 
which  affect  the  credibility  not  the  competency  of  the  witness.  It  well  might 
he  that  a  person  not  residing  in  the  immediate  neigh borhoixl  of  the  witn**>s 
sought  to  be  impeached  would  have  as  ample  and  actcurate  kiiowledge  as  t.> 
the  reputation  of  such  >\'itness  for  truth  and  veracity  among  his  neighbors  c«^ 
one  who  did.  At  all  events,  there  was  no  quastion  of  conipet^ncy  for  tl  •- 
court  to  determine,  and  under  the  circumstances  the  testiakony  of  the  in.- 
[}eaching  witness  was  improperly  excluded.  The  correctness-  of  thia  view  i^ 
fully  sustained  by  the  authorities  cited  on  the  brief  of  counsel,  and  which  wf» 
netHl  not  notice  in  detail. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  n«w  trial  ordered. 
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SUPREME  COURT  OF  WISCONSTN. 


FOERISTAL  €.  CiTY   OF   MILWAUKEE. 

Filed  May  31,  1883. 

WiMre  a  eontraet  for  sprinkliDg  ■traets  in  the  olty  of  Milwaokee  is  made  in  portoanee  of  tbeproTia- 
ioo»  of  the  city  charter,  which  make  the  hoard  of  public  works  arbiters  to  adjost  and  determine  all 
questions  as  to  the  amoant  earned  by  a  contractor  under  his  contract,  in  the  absence  of  fraud  or  mis- 
( ODdQct  or  mistake  on  the  part  of  the  boiinl,  their  determination  of  the  amount  earned  nnder  the  con- 
tract is  flnal. 

As,  npon  an  examination  of  the  evidence  and  the  instractions  of  the  court,  no  error  appears,  the 
jadKroent  below  sfaonld  be  sfHrmed. 

Appeal  from  county  court,  Milwaukee  county. 

John  A,  Wall,  for  appellant,  Nicholas  Forristal.  J.  R.  BrigJuim,  for  re- 
spondent, the  city  of  ^filwaukee. 

Cole,  C.  J.  The  charter  of  the  defendant  coutaiiw  this  provision:  The 
t»oard  of  public  works  shall  reserve  in  every  contract  the  right  to  determine 
tiualiy  all  performance  of  such  contract,  or  doing  of  the  work  specified 
therein;  and  the  right,  in  c;ise  of  the  improper  or  imperfect  performance 
thereof,  to  suspend  such  work  at  any  time,  or  to  order  the  entire  reconstruc- 
tion of  the  same  if  improperly  done,  or  to  relet  the  same  to  some  other  com- 
{■♦-tHnt  party;  and  also  the  right,  in  case  such  work  shall  not  be  prosecuted 
with  such  diligence  and  with  such  number  of  men  as  to  insure  its  comple- 
tion within  the  time  limited  by  the  contra<*t,  to  suspend  such  work  and  relet 
the  same  to  some  other  competent  party,  or  employ  men  and  secure  material 
Tor  the  completion  of  the  same,  and  charge  the  cost  thereof  to  the  contractor. 
*And  power  is  hereby  given  to  the  .said  board  to  adjust  and  determine  all 
questions  as  to  the  amount  earned  under  any  contract,  by  the  contractor  or 
•  ontractors,  according  to  the  true  intent  and  meaning  of  the  contract;  and 
>'u-h  acfjtuttment  and  determination  by  said  board  shall  be  final  bettoeen  the 
/Hirties  and  binding  upon  thetn.'*  Section  20,  «*6c.  5  of  c,  184,  Laws  1874. 
The  charter  further  enacts  that  every  contract  with  the  city  shall  be  made 
expressly  subject  to  the  powers  given  the  board  in  the  above  section;  and  the 
sprinkling  contract  entered  into  by  plaintiff  contaLne<i  the  provision  Ipsissi- 
f'lis  verbis.  It  will  be  observed  that  by  the  charter,  and  by  the  contract  itself, 
I  he  board  of  public  works  were  made  the  ai*biters  to  adjust  and  determine 
all  questions  as  to  the  amount  earned  by  a  contractor  under  his  contract;  and 
such  adjustment  and  determination  were  made  final  and  binding  upon  the 
parties.  If  this  provision  of  the  charter  and  of  the  contract  is  sustained,  it 
is  evident  there  can  be  no  recovery,  because  the  evidence  conclusively  shows 
tiiat  the  board  did  determine  the  amount  which  the  plaintiff  had  earned 
imder  his  contract,  and  the  officers  of  the  city  had  issued  an  order  for  the 
same. 

The  learned  counsel  for  the  plaintiff  did  not  insist  that  the  provision  which 
made  the  board  arbiters  to  determine  the  amount  eai'ned  under  a  contract 
u'ith  the  city  was  invalid  as  being  contrary  to  public  policy,  or  because  it  was 
1)1  \'iolation  of  any  sound  legal  principle.  It  was  doubtless  entirely  oompe- 
teut  for  the  legislature  to  vest  such  a  power  in  the  board,  and  the  provision 
is  a  wholesome  one  in  many  respects.  It  tends  to  secure  the  prompt  perform- 
ance of  contracts  which  may  affect  the  convenience,  good  order,  and  welfare 
of  the  citizens,  and  will  often  tend  to  prevent  expensive  litigation.  The  fact 
that  the  members  of  the  board  are  othcers  of  the  city  constitutes  no  valid  ob- 
jection to  the  provision.  Of  course,  contractors  consent  that  the  board  shall 
T.15— 4i^  (no.  XV) 
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determine  the  amount  which  they  have  earned,  and  shall  decide  othwqae^ 
tions  of  law  and  fact  arising  upon  their  contracts  with  the  city.  But  wherf 
Che  board  acts  in  good  faith,  is  guilty  of  no  fraud  or  misconduct,  and  make> 
no  mistake,  there  is  no  reasou  why  its  determination  and  award  should  dci 
bind  the  parties  in  ordinary  cases  of  arbitration.  The  parties  expressly  agm- 
to  submit  matters  of  difference  to  that  tribunal  for  decision,  and,  baviogdoa« 
so,  there  is  no  hardship  in  holding  them  bound  by  the  result.  For,  as  observed 
by  the  counsel  for  the  city,  there  is  no  more  objection  to  a  law  requiring  ihf 
board,  whose  duty  it  is  to  superintend  the  work,  to  act  as  arbiters  in  matter* 
arising  under  a  city  contract,  than  there  is  to  allowing  an  owner  of  a  build- 
ing, or  a  railroad  corporation,  to  stipulate  that  his  architect,  or  its  engineer, 
shall  conclusively  decide  disputes  with  contractors  arising  upon  contracts. 
In  this  last  class  of  cases  the  award  of  the  umpire  chosen  by  the  parties  to 
decide  the  matters  of  difference,  when  fairly  made,  htis  been  held  binding 
ffudson  V.  Mi-CarUiey,  33  Wis.  331;  Tetz  v.  ButUrfleM.  54  Wis.  242;  [S.C.  1" 
N,  W.  Rep.  531 ;]  Hmith  v.  Brady,  17  N.  Y.  173;  Boston  Water-po^cer  v.  ihn% 
6  Mete.  131;  Herriok  v.  Belknap's  Estate,  27  Vt.  673.  In  this  case  the  la| 
islature  may  have  deemed  it  necessary  to  vest  such  an  umpirage  in  tbe  boaiti 
luid  as  the  plaintiff  expressly  agreed  in  his  contract  to  make  tbe  detenuiKK 
lion  of  the  board  as  to  the  amount  earned  on  his  contract  final,  bemustabid' 
by  it.  He  can  no  more  set  it  aside,  unless  lie  offers  something  to  impeach  it* 
correctness  or  good  faith,  than  he  could  the  award  of  an  arbitrator  by  wbo^* 
decision  of  the  controversies  he  had  agreed  to  abide. 

But  the  plaintiff's  counsel  says  it  did  not  appe^ir  from  the  evidence  offer?^ 
on  the  trial  that  the  board  ever  determined,  ii^  a  proper  way,  tbe  amoiu: 
which  the  plaintiff  had  earned  on  liis  contract.  This  position  is  not  sustiiwii 
by  the  record.  Exhibit  0,  offered  in  evidence,  showed  that  the  board  h»{ 
made  an  equitable  adjustment  of  the  amount  due  the  plaintiff  on  hiscontr*^^ 
It  is  true,  this  exhibit  is  not  very  formal,  and  does  not  set  forth  all  matters 
which  Blodgett  and  Casgrain  say  the  board  considered  in  making  its  awani 
pr  decision.  But  it  clearly  shows  that  the  board  made  an  equitable  adjust 
ment  of  what  was  due  the  plaintiff  on  his  contract,  in  view  of  the  tict  th»f 
he  failed  to  perform  in  every  particular.  The  above  witnesses,  who  wer- 
members  of  the  board  in  1881,  clearly  explain  just  how  that  body  reached tbf 
conclusion  it  did  in  making  its  final  estimate  or  allowance.  The  record  it- 
self which  was  made  does  not  show  all  these  matters,  but  it  is  sufficieoti.^ 
full  to  answer  the  requirements  of  the  law.  It  was  suggested  on  tbe  arg-i- 
ment,  by  plaintiff's  counsel,  that  the  board  only  l^ad  the  iwwer  to  adjust  irti 
determine  all  questions  as  to  the  amount  earned  under  a  contract  Yrhereth«' 
coutract  was  terminated  and  the  work  wiis  relet  to  other  contractors.  Bh* 
tfiis  construction  of  the  provisions  is  clearly  wrong.  The  language  used  give- 
the  board  power  to  adjust,  etc.,  all  questions  under  any  contract  with  a  cit> 
The  words  used  are  comprehensive,  and  vest  the  power  in  the  board  to  ^^ 
just  in  case  of  all  contracts.  It  was  further  said  that  the  trial  court  err«i  ir 
allowing,  against  objection,  oral  testimony  of  the  proceedings  of  tbe  bwti 
But,  as  we  understand  the  bill  of  exceptions,  the  records  of  the  board  ^'■^ 
in  fact  introduced  in  evidence,  and  were  used  and  referred  to  by  the  witne>^ 
in  the{r  testimony  relative  to  the  action  of  the  board. 

The  contract  stated  that  the  work  was  to  be  done  according  to  the  rules  ;^- 
specifications  of  the  board  on  file  in  the  otlice  of  said  board.  These  specil  > 
tions  provided  that  no  allowance  would  be  made  for  sprinkling  street  ciyr^ 
walks.  The  intersections  of  the  roadway  were  to  be  paid  for  at  the  itx^ 
lar  contract  price  per  lineal  feet.  In  estimating  the  lineal  feet  sprinkli^f 
the  board  omitted  15  feet  for  every  sidewalk  crossing,  allowing  nt>tV.r: 
lor  street  crosswalks,  but  only  for  roadway  intersections.  This  was  be*-^"- 
the  sidewalks  on  each  side  of  the  street  are  15  feet  wide.  Mr.  Blodgett  ^ 
plained  to  bidders  that  the  object  of  this  rule  of  measurement  was  to  bave^*- 


Digitized  by 


Google 


Wi3.] 


O'aOJaMAN   V.  FINK.  771 


sidewalk  spaces  between  the  curbline.and  the  lot  linQ  free  from  water;  there- 
fore only  the  intersections  of  the  streets  proper  between  the  curbs  would  be 
ntitnated.  The  county  court  charged  that  this  method  adopted  by  the  board 
>f  cstimntlng  what  was  included  in  the  street  crossings,  with  regard  to  lineal* 
feet  which  the  plaintiff  was  required  to  sprinkle,  was  correct.  This  charge  was 
excepted  to  by  plaintiffs  counsel,  but  we  think  it  was  in  accordance  with  the 
-erms  of  the  contract. 

The  contract  required  the  sprinkling  to  be  done  from  the  twenty-seventh  day 
)f  }AAy  to  the  fifteenth  day  of  November  following,  unless  the  contract  should 
je ''  sooner  tenninated  by  order  of  the  board*'  The  board  did  in  fact  terminate 
he  contract  on  and  from  the  thirty-first  of  October,  and  gave  the  plaLnti:ff  due 
lotice  thereof.  The  county  court  held  in  respect  to  this  that  the  board  had 
lie  right  to  terminate  the  contract  for  good  and  sufficient  reasons.  This' 
charge  is  objected  to ;  but  it  seems  to  us  plain  that  the  court  was  correct  in 
lolding  that  the  board  had  the  right  to  terminate  the  contract  for  cause  under' 
he  reserved  clause.  Whether  the  board  could  do  so  arbitrarily  without  cause  is 
i  question  which  we  need  not  consider,  because  the  court  held  that  it  could  not. 
The  case  of  Niagara  Fire  Ins,  Co,  v.  Whittaker,  21  Wis.  3J34,  relied  on  by  plain- 
Ift's  counsel  to  show  that  the  view  of  the  county  judge  was  erroneous,  is  not 
in  |>oint.  There  the  insurance  company  did  not  reserve  to  itself  the  right  to 
terminate  the  contract,  as  the  contract  under  which  the  board  acted  did  in  this 
:ase.  Therefore  there  was  no  error  in  the  chiurge  that  if  the  board  terminated 
he  contract  in  the  exercise  of  a  sound  discretion,  and  for  a  substantial  reason, 
:tie  plaintiff  could  recover  nothing  after  it  was  terminated. 

Xor  did  tlie  court  err  in  ruling  that  if  the  board  determined  the  amount 
which  the  plaintiff  had  Ciirned  on  bis  contract,  and  this  amount  was  allowed 
lim,  and  ready  to  be  paid  in  city  orders  previous  to  the  commencement  of  the 
iuit,  the  plainti'tf  was  not  entitled  to  recover.  The  contract  was  payable  in 
ity  oixlers,  and  orders  for  the  proper  amouut,  it  appeared,  had  been  issued 
md  were  ready  for  delivery. 

Other  exceptions  were  taken  on  the  trial,  and  are  relied  on  here  for  a  re- 
rerisul  of  the  judgment.  We  do  not  deem  it  necessary  to  notice  them  seriatim. 
Clie  view  which  we  have  taken  of  the  power  of  the  board,  under  the  charter,  to 
lecide  all  questions  as  to  the  proper  performance  and  to  determine  the  amount 
^raed  by  the  plaintiff  on  his  contract,  renders  many  of  these  questions  quite 
mmaterial.  The  court  undoubtedly  erred  in  submitting  several  questions  to 
:he  jury  after  it  ap[)eared  that  the  board  had  made  its  determination  of  the 
unount  justly  earned  by  the  plaintiff,  which,  both  by  the  charter  and  the  con- 
tract, wiis  to  be  final  as  between  the  parties.  But  this  was  not  an  error  of 
which  the  plaintiff  can  complain. 

The  judgment  of  tlie  county  court  is  therefore  affirmed. 


O'GoRMAN  V,  Fink. 
riled  May  31,  1883. 

Ob«  partner,  with  the  consent  of  hU  other  partners,  can  claim  an  exemption  nnder  the  exemption 
aw  oat  of  the  flrni  property  when  seized  nnder  execution  agnlnst  the  partnership. 

Where  both  partners  demand  the  exemption,  each  mast  be  deemed  to  consent  that  the  other  hare 
t,  nad  make  hie  IndlTldoal  selection,  and  this  win  work  sach  a  aererance  of  the  partnership  property 
hat  the  sutotory  ri^ht  of  exemption  will  attach  as  in  goods  held  in  severalty. 

fn  sttch  a  case  U  would  only  be  necessary  that  the  partner  claiming  the  exemption  shoald  inform 
ihe  officer  making  the  levy  that  he  claimed  his  exemption ;  that  the  other  partner  did  the  same;  and 
.^At  be  shoald  ai^  that  he  be  permitted  to  make  his  selection. 

Appeal  from  county  court,  Milwaukee  county. 

M.  N,  Lando,  for  appellant,  Henry  O'Gorman.    Davis,  Riess  dtShepard^  for 
respondent,  Henry  Fink. 


Digitized  by 


Google 


772  THE  SiOBTHWESTEBN   BEPOBTBB.  [Wu» 

Cole,  C.  J.  The  facts  upon  which  the  questions  of  law  arise  in  tliis  cji^--^ 
are  these :  Prior  to  the  ninth  day  of  July,  1880,  the  plaintiff,  B.  Goldman,  ani^ 
Gustav  Jordens  were  engaged  as  partners  in  manufacturing  and  dealing  ir 
shoes  and  slippers  in  Milwaukee,  under  the  firm  name  of  B.  Goldman  &  O'. 
On  that  day  the  defendant,  as  marshal,  levied  upon  the  entire  stock  of  goods, 
material,  tools,  and  machinery  of  the  firm,  by  virtue  of  executions  issued  oc 
judgments  recovered  against  the  copartnera  in  the  United  States  circuit  court. 
This  action  is  for  a  conversion  of  a  portion  of  this  property,  which  the  plaintiS 
claims  he  was  entitled  to  hjive  under  the  exemption  law.  Evidence  was  give'i 
on  the  trial  which  tended  to  prove  that  two  or  three  days  after  these  levies  wen* 
made  the  partners  met  and  agreed  to  dissolve  the  partnership.  It  does  t«o' 
appear,  however,  that  any  attempt  was  made  at  the  time  to  miike  a  divisim* 
of  the  partnership  property,  or  to  settle  the  partnership  matters.  It  is  a  fair 
inference  that  most,  if  not  all,  of  the  partnership  effects  were  in  the  jwikiessio^ 
of  the  defendant  when  this  agreement  to  dissolve  was  made.  Tliere  was  evi 
dence  given  from  which  the  jury  might  have  found  that  the  plaintiff  had  n. 
other  property  except  his  interest  in  the  partnership  concern ;  also,  that  th*» 
plaintiff  for  himself,  and  tliat  each  of  the  other  partners  for  himself,  made  a 
separate  demand  upon  the  defendant  to  be  allowed,  as  an  exemption,  820t'' 
worth  of  property  out  of  the  firm  assets ;  and  that  this  claim  was  refused  by 
the  defendant.  Wlien  the  plaintiff  rested  the  leai-ned  county  court  granted  a 
non-suit  on  motion  of  the  defendant. 

The  first  question  to  be  considered  is,  was  the  plaintiff  entitled  to  a  separat* 
exemption,  to  the  amount  of  $ilOO,  out  of  the  partnei:ship  property  in  the  y^oe^ 
session  of  the  defendant,  under  a  levy  on  executions  iigainsl  the  partnership 
when  the  other  members  of  the  firm  consented  that  he  should  have  the  l^eiie- 
fit  of  sucfi  exemption?  There  can  be  no  doubt  if  the  plaintiff  had  ownetl  th^ 
property  in  severalty,  he  would  have  been  entitled  to  an  exemption  to  tht 
amount  of  S200,-8ub.  8,  g  29b2,  Rev.  St.;  Wickef  v.  Comstock,  52  Wis.  :315 
[6.  C.  9  N.  ^V,  Kep.  25,] — even  though  it  had  been  seized  for  a  debt  for  \vh!<  ^ 
he  was  jointly  liable  with  the  other  partners.  Spade  v.  Bninery  72  Pa,  >t 
57.  But  it  is  said  the  plaintiff,  as  an  individual  member  6t  the  firm,  was  m^ 
entitled  to  his  exemption  out  of  the  firm  property  so  long  as  it  retaine<i  it.^ 
character  as  firm  property.  In  other  words,  it  is  claimed  that  the  exemptk^' 
statute  relates  to  and  is  intended  to  deal  only  with  property  which  is  ownei 
in  severalty,  or  with  property  which  in  its  nature  is  severable,  where  th^  righ; 
of  severance  exists,  and  that  the  exemption  does  not  and  cannot  attach  t- 
the  property  of  a  firm  which  does  not  belong  to  either  partner  as  his  own  W- 
fore  an  actual  division  by  the  partners.  On  this  subject  Mr.  Freeman,  in  hi* 
work  on  Executions,  uses  this  just  language:  ''  It  often  happens  that  pro(- 
erty  designated  as  exempt  by  statute  belongs  to  two  or  more  persons,  eith-^r 
as  co-tenants  or  copartners.  The  question  then  arises,  whether  this  property 
must  be  treated  as  exempt  to  the  same  extent  ^  if  held  in  severalty.  Tti** 
answers  to  this  question  aie  irreconcilable,  and  the  opposing  opinions  are  W 
supported  by  very  respectable  authorities."    Section  221. 

The  question  whether  one  partner,  with  the  consent  of  the  other  partntir- 
can  claim  an  exemption  out  of  the  firm  property  in  a  case  like  the  one  befor? 
us,  has  never  been  passed  upon  by  this  court.  Therefore,  in  view  of  the  or 
flict  of  judicial  opinion  on  the  subject,  we  feel  quite  free  to  adopt  that  rc^ 
which  seems  most  in  harmony  with  our  decisions  under  the  exemptioa  law- 
and  the  humane  spirit  of  these  statutes.  It  is  quite  unnecessary  to  oheer\ : 
that  this  court  has  deemed  it  a  duty  to  construe  liberally  these  laws,  in  oni-' 
to  caiTy  out  the  manifest  purpose  of  their  enactment.  The  learned  eoim*- 
for  the  defendant  argue  that  it  logically  follows  from  the  decisions  in  W*-' 
V.  Ward,  26  Wis.  579 ;  Wright  v.  Pratt,  31  Wis.  103 ;  and  Rfis8ell  v.  Lennon.  -* 
Wis.  570,  that  one  partner  cannot  have  the  exemption,  and  that  therig^ht  r:r 
not  be  enforced  against  joint  pn^erty.    But  it  is  apparent  that  n^tho^  - 
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•.hose  cases  involved  the  precise  question  which  we  are  considering.  In  West 
V.  Ward  a  married  man,  residing  on  property  owned  by  him  in  common  with 
•»ihers,  claimed  a  homestead  exemption  in  such  property.  The  c^urt  decided 
chut  it  was  impracticable  to  apply  the  provisions  of  the  statute  to  an  undi- 
vided interest  in  real  estate,  because  no  specific  portion  of  the  property  thus 
'  Aviied  could  be  set  apart  by  metes  and  bounds  to  the  person  claiming  the 
homestead.  The  decision  rests  in  sound  reason,  but  does  not  rule  this  case. 
In  Wright  v.  Pratt  there  is  a  strong  intimation  that  one  tenant  in  common 
if  chattels,  which  were  incapable  of  division,  could  not  have  an  exemption  in 
property  thus  owned;  though  in  Newton  v.  Howe,  29  Wis.  531,  the  exemption 
was  idlowed  to  a  tenant  in  common  whei'e  the  chattel  in  its  nature  was  sev- 
erable. In  Russell  v.  Lennon  the  partners  in  the  same  suit  claimed  a  joint 
F^xemption  in  the  partnership  property,  and  the  court  held  that  the  action 
would  not  lie,  thus  overruling  the  case  of  Qilman  v.  Williams,  7  Wis.  287, 
where  the  contrary  doctrine  was  decided. 

In  the  Russell  Case  the  plaintiffs  were  partners  doing  business  as  tinners 
md  jobbers ;  the  levy  was  upon  their  tools  and  stock  in  trade  for  a  partnerahlp 
iebt.  The  learned  chief  justice  in  the  opinion  says :  "  We  have  no  doubt  that, 
m  proper  cases,  each  member  of  a  partnership  is  entitled  to  his  separate  ex- 
emption out  of  the  partnership  property,  and  that  the  partnership  property, 
ifter  levy,  may  be  severed  by  the  partners,  so  that  each  partner  may  have 
\i\a  several  exemption.  But  it  seems  to  us  to  be  as  indefensible  to  extend 
Lhe  i>ersonal  privilege  of  exemption  to  a  partnership,  ^s  such,  as  to  extend 
it  to  a  corporation  aggregate."  Page  574.  It  will  be  seen  that  there  is 
uere  a  clear  and  distinct  intimation  that  each  member  of  a  partnership  is 
entitled  to  his  separate  exemption  out  of  the  partnership  property,  and  the 
hief  justice  says  that  after  the  levy  the  partnership  property  may  be  severed 
oy  the  piirtners  so  as  to  give  each  partner  his  several  exemption.  In  that 
'.use,  the  court  was  not  called  upon  to  state  what  acts  were  necessary  to  be 
lone  by  the  partners  after  a  levy  to  make  a  severance  of  the  partnership  prop- 
erty, nor  do  we  well  see  what  more  the  partners  could  do  to  accomplish  this 
md  than  consent  that  each  should  have  his  exemption,  and  exercise  his  power 
}t  selection.  This,  in  contemplation  of  law,  ought  to  amount  to  a  severance, 
io  that  the  several  right  of  each  partner  would  attach  to  the  portion  by  him 
selected.  Unless  the  severance  can  be  made  in  this  way  it  is  very  evident 
hat  the  right  of  each  partner  to  his  separate  exemption  out  of  the  partnership 
property  after  levy  cannot  be  protected  or  enforced.  For  certainly  the  part- 
ners cannot,  after  a  levy,  take  passession  of  the  corpus  of  the  partnership 
property,  and  make  a  division  of  it  among  themselves.  This  obviously  is  im- 
>racticable.  Therefoie,  unless  the  mutual  consent  of  the  partners  that  each 
ihall  have  his  exemption  and  make  his  selection  from  the  partnership  prop- 
Tty  has  the  effect  to  partition  or  sever  the  joint  property  so  that  the  several 
exemption  will  attach  to  the  portion  selected,  no  exemption  in  many  cases 
on  Id  be  had.  But  where  all  the  partners  demand  the  exemption,  each  must 
>e  deemed  to  consent  that  the  others  have  it,  and  make  his  individual  selec- 
ion.  This,  we  think,  was  all  the  court,  in  the  Russell  Case,  deemed  necessary 
or  the  partners  to  do  in  order  to  make  a  seveiance  of  the  partnership  prop- 
rty,  and  so  change  its  character  that  the  statutory  right  would  attach,  as  in 
roods  held  in  severalty.  We  are  well  aware  there  are  most  respectable  adju- 
liciitions  against  this  view.  Gaylord  v.  Imhoff,  26  Ohio  >St.  317 ;  Fond  v.  Kifn- 
all.  101  Mass.  105.    See,  also,  Bonsall  v.  Comly,  44  Ta.  St.  442. 

There  are  cases  which  hold  that  the  exemption  will  not  be  allowed  unless 
ill  the  partners  consent  thereto.  Burns  v.  Harris,  67  N.  C.  140 ;  TilVs  Ca^e, 
\  Neb.  261.  The  Ohio  court,  in  Qaylord  v.  Imhoff,  sharply  criticises  this  doc- 
rine,  saying  that  it  makes  a  positive  statutory  right,  which  in  a  proper  case 
uay  be  asserted  against  all  the  world,  dei)end  for  its  enforcement  upon  the 
DUtual  consent  of  the  partners,  and  thus  degrades  it  to  a  mere  privilege.    But 
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we  ean  see  no  strange  inconsistency  in  the  position  that  joint  owners  i 
(consent  so  sever  their  interests  in  property  that  the  right  of  exempt  I 
attach  to  it. 

We  liave  said  there  was  evidence  in  this  case  which  tended  to  pr»i 
each  partner  for  himself  claimed  his  exemption  in  the  partnership [ 
that  each  made  a  demand  for  it  of  the  defendant;  consequently  it  iou4 
sumed  tliat  each  consented  that  the  otiiers  should  individually  exfl  ' 
right  of  selection.    Should  the  jury  lind  these  facts  established  by  i 
df^noe,  the  plaintiff  should  be  allowed  his  exemption.    It  is  said  he ! 
proper  demand  for  it,  and  did  not  notify  the  defendant  that  he  had  ma 
lection  from  the  general  stock.    We  do  not  suppose  any  other  demj 
necessary  than  that  the  plaintiff  should  inform  the  defendant  tliat  hti 
his  exemption;  that  the  other  partner  did  the  same;  and  ask  thath€f| 
initted  to  make  his  selection.    If  the  jury  should  find  that  the  plain 
this,  and  that  his  right  to  any  exemption  was  denied  by  the  defendant,  iij 
to  us  the  cause  of  action  stated  in  the  complaint  would  be  sustained. 

The  judgment  of  the  county  court  is  reversed  and  a  new  trial  order 


Wilcox  o.  Bates  and  others. 
Filed  May  31, 1883. 

Tfae  qaeeiionii  of  Uw  ftnd  fact  ralwd  on  this  appeal  having  been  settled  by  the  decisions oTi^i 
on  the  first  appetil,  as  reported  in  26  Wis.  466,  and  the  secood  appeal,  as  reported  in  4S  Wis  f 
cept  as  to  the  actual  amoant  of  the  rents  and  profits  the  defendants  shoald  be  eharc»d  witk.  i 
referee  on  the  last  trial  having  proceeded  to  ascertain  soch  amoant  In  accordance  with  tte  i 
of  this  court,  the  jadgmeot  below  is  amnned.  with  costs. 

It  Is  within  the  power  of  this  court,  in  an  equity  case,  to  send  a  cause  back  for  the  trial  of  i 
issue. 

Appeal  from  circuit  court,  Dane  county. 

A.  Hyatt  iimith,  for  appellant,  Charles  T.  Wilcox.  John  Wi$iaf»  aa* 
W.  Mates,  for  respondents,  Allen  C.  Bates  and  others. 

Cole,  (.■.  J.  The  leiirned  counsel  agree  that  whatever  questions  of  !a* 
fact  were  involved  in  and  necessarily  decided  on  the  former  appeals,  arf 
cuijudicata,  binding  upon  the  parties  and  on  the  court.  But  they  untt'^ 
nately  disagree  as  to  what  questions  of  law  and  of  fact  are  covered  by  tfe 
decisions.  On  tlie  first  appeal,  (26  Wis.  466,)  the  i-eal  questions  involv«l« 
considered  were  whether  the  defendants  held  the  title  to  the  real  estate  in  i^ 
troversy  merely  as  security  for  loans  and  advances  made  to  the  plaintiff: » 
whether  that  fact  could  be  shown,  by  parol  testimony,  as  agiiinst  a  deed  a]* 
lute  on  its  face.  This  ox)urt  affirmed  both  propositions  of  law  antl  of  fi 
The  judgment  of  the  circuit  court,  dismissing  the  complaint,  was  revei^ 
and  the  cause  was  remanded,  with  directions  for  an  accounting  between  t 
parties,  and  that  the  plaintiff  have  judgment  for  the  relief  demandeii.  <^^n' 
tioned  upon  the  payment  of  whatever  should  be  found  due  the  defeiMiafl 
This  language  is  general,  and  it  is  apparent  from  the  opinion  that  tlie  w» 
did  not  attempt  to  determine  the  specific  items  of  indebtedness  which  shot) 
enter  into  that  account. 

On  the  second  appeal,  it  will  be  seen,  (45  Wis.  138,)  the  distinguished  cbi 
justice  expresses  a  doubt  whether  the  opinion  of  Mr.  Justice  Paine  and  tl 
judgment  were  not  too  broad,  inadvertently  goveming  details  in  tiie  accour 
ing  beyond  the  intention  of  the  court.  It  is  not  clear  that  the  judgment  wb 
fairly  construed,  is  open  to  such  a  criticism,  but  the  point  is  not  material 
be  now  considered.  The  learned  chief  justice  justly  remarks  tliat  the  opiiJJ|* 
and  judgment  on  the  former  appeal  must  rule  the  second  appeal  as  ftir  as* 
apply.    The  circuit  court  on  the  second  trial,  in  considering  and  confinBi' 
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the  report  of  the  referee,  made  some  modifications  of  the  account  as  stated  by 
the  referee  to  whohi  the  matter  had  been  referred.  The  circuit  court  held 
that  the  defendants  must  account  jointly  for  the  whole  period  covered  by 
their  transactions  with  the  pluintiff ;  that  from  the  time  they  took  possession 
of  the  premises  they  must  account  for  the  rents  and  profits  at  a  specified  i*ate, 
exceeding  the  rental  charged  by  the  referee,  and  that  they  could  only  have  in- 
terest on  the  tax  certificates  at  the  rate  of  7  per  cent.  The  chief  justice,  in  a 
very  able  opinion,  demonstrates  the  correctness  of  the  view  of  the  circuit  court 
in  holding  the  defendants  to  a  joint  account  for  all  the  rents  and  profits,  and 
says  that  they  must  jointly  reconvey  the  whole  trust  estate  upon  the  payment 
of  any  balance  due  them  jointly,  without  regard  to  the  state  of  their  several 
accounts  with  the  several  parts  of  the  trust  estiite,  or  of  the  accounts  as  be- 
tween themselves.  The  decision  of  the  circuit  court  in  that  respect,  and  also 
as  to  the  interest  on  the  tax  certificates,  was  expressly  afiirmed.  The  account 
:is  confirmed  by  the  circuit  court  contained  a  great  many  items  of  debit  and 
credit  on  both  sides.  Whatever  Items  of  indebtedness,  whether  on  the  part 
of  the  plaintiff  or  of  the  defendants,  which  was  included  .and  ehtered  into 
that  account,  as  allowed  by  tlie  circuit  court, — except  in  onejparticular, — was 
allowed  and  confirmed  by  this  court  on  the  appeal.  The  chief  justice  closes 
his  opinion  with  this  language:  "  We  have  reviewed  all  the  grounds  of  error 
sissigned,  overruling  all,  except  the  principle  on  which  the  account  of  thd 
rents,  issues,  and  profits  of  tJie  real  estate  was  taken.  On  tnat  grouua  oniy 
we  reverse  the  judgment.**     Page  146. 

Now,  what  issue  or  matter  did  this  reversal  remit  for  further  trial  arid  In- 
vestigation ?  Did  it  attem[)t  to  set  aside  and  open  the  whole  account  ^hich 
had  been  taken  ?  It  seems  to  us  not.  It  is  plain,  if  words  mean  anythitig, 
that  this  court  simply  ordere<l  a  trial  of  the  question  or  issue  as  to  what 
amount  of  rents  and  profits  the  defendants  should  be  charged  with,  and  noth- 
ing more.  The  circuit  court  had  chnrged  them  in  the  account  at  the  rate  of 
i?'J.50  per  acre,  per  annum,  from  the  time  they  took  possession  of  the  premises. 
This  court  held  they  wer^  not  chargeable  beyond  their  actual  receipts,  and 
sent  the  case  back  Uy  ascertain  how  much  these  amounted  to.  That  was  the 
lull  extent  of  its  mandate.  No  additional  light  or  testimony  was  desired  on 
any  other  matter  in  the  ao<tount;  the  court  hiul  discovered  no  error  in  the  iic- 
count  in  other  respects;  and  the  court  below  could  not  properly  go  into  an  in- 
vestigjition  of  any  otiier  matter  under  our  order;  for  as  to  all  other  charges 
of  debit  and  credit  this  court  afiirmed  the  stated  account  as  correct.  Those 
q\u*^tion.s,  then,  were  i^es  adjutif^ta,  and  binding  upon  the  parties.  That  it 
was  within  the  power  of  this  court,  in  an  equity  case,  to  send  tlie  cause  back 
lor  the  trial  of  a  single  issue,  cannot  be  denied.  It  is  a  power  which  has 
\)een  exercised  without  question.  See,  as  bearing  upon  this  point,  Law  v. 
{jfranU  37  Wis.  548;  Manniuf/  v.  Grant.  42  AVis.  555;  Ster^eriit  v.  Sup'rs,  43 
Wis.  36;  Iftbm  v.  Chadbonr/i«,  45  AVis.  73.  It  follows  from  these  views  that 
the  referee  on  the  last  trial  committed  no  error  in  ado|>ting,  without  further 
proi>f,  the  items  of  tliat  account.  It  would  be  necessary  to  inchu^e  them  in 
his  report  in  order  to  show  the  final  balance  due,  but  he  could  take  no  evi- 
dence in  respect  to  them,  since  no  question  was  reserved  iis  to  any  items  ex- 
cept as  to  the  amount  of  actual  receipts  of  rents  and  profits.  The  parties 
were  concluded  ih  the  accounting  Jis  to  all  other  matters.  It  is  now  claimed 
that  there  were  debts  in  favor  of  the  defendants  embraced  in  that  account 
which  ought  not  to  have  been  included  in  it,  especially  the  $300  Fitch  note 
and  mortgage,  dated  December  15.  1847,  and  the  6500  Bates  note  given  De- 
cember 17, 1868.  But  these  items  of  indebtedness,  as  well  as  those  which  are 
called  in  the  report  of  the  referee  *'  undisputed  claims,"  were  certainly  in- 
cluded in  the  account  which  Wiis  confirmexl  by  this  court.  So  it  is  idle  now 
to  discuss  the  question  whether  these  were  valid  claims  against  the  real  estate 
or  not.    Ail  consideration  of  that  question  is  foreclosed. 
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The  defenilants  were  sworn  before  the  referee  to  prove  their  actual  receipt^n 
of  rents  and  profits.  They  produced  no  regular  books  of  account,  and  thf 
counsel  for  the  plaintiff  objected  that  thej  were  not  entitled  to  make  sudi 
proof  until  they  had  produced  such  books  of  account.  The  defendants  testifitu 
as  to  their  actual  receipts  and  disbursements,  as  they  would  to  any  other  fad 
They  should,  doubtlass,  have  kept  proper  accounts  of  rents  and  profits  re- 
ceived, whicli  would  have  been  more  satisfactory  evidence.  But  this  t^ourt 
gave  no  direction  as  to  how  the  actual  receipts  should  be  proven;  certainly  it 
did  not  decide  they  could  not  be  shown  by  parol  testimony.  The  chief  justic*-. 
In  effect,  says  that  there  was  no  evidence  in  the  case  tending  to  show  either  sucu 
fraud  or  negligence  as  would  charge  the  defendants  wiSi  imaginary  value<), 
or  more  than  actual  receipts.  It  was  surely  comi)etent  for  the  defendants  lu 
testify  upon  the  subject,  and  the  fact  that  they  did  not  produce  r^ular  books 
of  account  would  affect,  in  a  measure,  the  credibility  of  their  statements.  Tlte 
referee  specifically  finds  as  to  the  actual  receipts  for  each  year,  and  we  surely 
cannot  say  the  findings  are  contrary  to  the  weight  of  evidence. 

The  counsel  for  the  plaintiff  insists  that  gross  negligence  and  fraud  were 
shown,  or  must  be  inferred  from  the  bad  management  of  the  real  estate  and 
the  small  amount  of  rents  received.  The  evidence,  however,  will  not  justif> 
us  in  adopting  any  such  view  of  their  conduct.  The  defendants  may  have 
been  poor  farmers,  and  may  not  have  managed  the  property  to  the  best  ad- 
vantage, but  this  fails  to  show  gross  negligence  or  fraud  on  their  part. 

We  think  there  is  no  error  in  giving  the  plaintiff  his  costs  in  the  action 
against  the  defendants.  The  other  questions  discussed  we  do  not  deem  it 
necessary  to  specifically  notice.  We  think  there  is  no  error  in  the  record  whicb 
should  reverse  the  judgment  of  the  circuit  court;  it  is,  therefore,  affirmed 

Lyon  and  Oassoday,  JJ.,  took  no  part. 


Beknett  t>,  Keehn,  impleaded,  etc.,  and  others. 
Filed  May  31, 1883. 

When  the  legal  owner  of  land  becomes  the  owner  of  tax  certificates  Issued  against  sach  land,  a&i 
afterwards  releases  and  qnltclatms  to  another  all  his  estate,  right,  title.  Interest,  and  claim  whatso- 
ever  In  and  to  the  land,  his  interest  in  the  land,  by  Tlrtne  of  the  tax  certlflcatea,  passes  witt  the  tesl 
title  by  his  conyeyance,  and  thas  becomes  merged  in  the  legal  title,  so  that  no  ralid  tax  deeds  caa  d« 
issued  on  snch  certiflcatos. 

Where  the  purchaser  of  such  land  is  ft-andnlently  induced  to  execute  a  note  and  mortgage  oa  inch 
land  to  secure  the  asidgnmentof  tax  deeds  issued  on  such  certificates  to  one  who  Is  not  the  real  oi»kt 
thereof,  such  mortgage  is  Told,  and  a  bona  JU4  purchaser  without  notice,  to  whom  the  land  has  bei>fc 
subsequently  conveyed,  may  set  up  these  facts  as  a  defease  in  a  proceeding  to  foreclose  the  mod- 

Where  the  conveyance  of  mortgaged  premises  is  not  expressed  to  be  sabjact  tp  the  mortgage,  bsi 
by  its  terms  purports  to  convey  ttie  whole  title,  and  the  amount  thereof  is  not  deducted  from  the  per- 
chase  money,  the  grantee  does  not  take  his  title  subject  to  the  mortgage  In  that  sense  which  prerenti 
him  from  defending  against  it  for  Araud  or  want  of  consideration,  especially  If  the  conveyance  coataia 
tall  covenants  of  warranty. 

Appeal  from  county  court,  Milwaukee  county. 

The  action  was  brought  to  foreclose  a  mortgage  executed  by  the  defendant 
Emma  A.  Hewitt  to  one  Callie  McDonald  (and  by  her  assigned  to  the  plain- 
tiff)  on  23  lots  in  certain  additions  to  the  city  of  Milwaukee.  The  mortgage 
was  given  to  secure  the  payment  of  the  promissory  note  of  Mrs.  Hewitt  to 
Mrs.  McDonald  for  $1,400.  The  complaint  contains  the  averments  uaaal  in 
foreclosure  actions. 

The  defendant  Jenny  M.  Keehn  alone  answered  the  comphiint.  Being  then 
a  minor,  she  answered  by  her  guardian,  J.  C.  McKenney,  Esq.  Her  answer  is, 
in  substantie  and  etTect,  that  Mrs.  Hewitt  obtained  title  to  all  except  four  ot  tli*" 
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mortgaged  lots  by  virtue  of  the  settlement  of  a  ceitain  suit  in  equity  in 
which  she  was  one  of  the  plaintiffs,  and  Daniel  G.  Rogers  and  wife/and 
<jreorge  Bumham  and  wife,  with  others,  were  defendants;  that  pursuant^  to 
s»uch  settlement  t}te  said  Rogers  and  wife,  iuid  Burnluim  and  wife,  conveyed 
.'^aid  lots  by  deed  of  relefise  and  quitclaim  to. one  McCoixl,  as  trustee  for  Uio 
use  of  Mrs.  Hewitt,  and  McCord,  by  a  lilce  deed,  conveyed  the  same  to  her; 
tiiat  at  the  time  of  the  execution  of  sucii  conveyances  there  were  outstanding 
14  taX'Saie  certificates,  issued  by  the  city  of  Milwaukee  on  14  of  the  lots  so 
-f'onveyed  to  Mrs.  Hewitt  and  covered  by  the  mortgage,  and  a  like  number  of 
tax-sale  certificates  on  the  same  lots  issued  by  the  county  of  Milwaukee,  all  for 
the  taxes  of  187G;  and  that  it  was  agreed  in  siud  settlement  that  such  tux  cer- 
4  ificatea  should  be  surrendered  and  canceled  for  the  benefit  of  Mrs.  Hewitt. 

It  is  further  alleged  in  the  answer,  upon  information  and  belief,  that  at  the 
time  the  lots  were  conveyed  to  JVlra.  Hewitt,  *uch  certificates  were  the  prop- 
-erty  and  in  the  possession  of  said  Daniel  G.  Itogers,  but  that  they  were  issued 
to  one  Milbroth,  who  at  the  time  was  the  clerk  of  liogers,  and  that  Milbroth 
bought  the  certificates  for  him  as  his  agent  and  indorsee!  them  in  blank, — 
Rogers  then  claiming  to  own  the  lots  covered  by  them,  and  then  holding  title 
thereto  of  record;  and  that  Rogers  thereafter,  in  fraud  of  the  rights  of  Mrs. 
[lewitt,  and  while  yet  in  possession  of  tlie  certificates,  wrote,  or  caused  to  be 
written,  over  Milbroth's  indorsement  thereon,  an  assignment  of  tlie  same  to 
one  M.  B.  Smith,  who  well  knew  all  of  the  facts  above  stated. 

The  answer  then  alleges  certain  irregularities  and  frauds  in  the  proceed- 
ings to  obtain  deeds  upon  such  certificates,  the  issue  of  tax  deeds  thereon  to 
liaid  M.  B.  Smith  on  June  28,  1880,  without  the  knowledge  of  Mrs.  Hewitt. 
<iud  tlie  recording  of  such  deeds,  and  proceeds  as  follows:  "  That  afterwards, 
and  on  the  eleventh  day  of  March,  A.  D.  1881,  as  this  defendant  is  infornie<l 
and  believes,  the  said  M.  B.  Smith  and  the  said  Daniel  G.  Rogers  falsely  and 
fraudulently  represented  and  pretended  to  one  J.  E.  Wildish,  who  was  acting 
.as  the  agent  of  the  said  Emma  A.  Hewitt  in  said  city  of  Milwaukee,  that  said 
M.  B.  Smith  was  the  owner  and  holder  of  a  valid  tax  title  upon  her  said  real 
estate,  and  induced  and  procured  said  Wildish  to  write  to  said  Emma  A. 
Hewitt,  the  said  Wildish  being  an  attorney  at  law,  among  other  things,  that 
the  said  tax  proceedings  seemed  to  be  regular,  and  if  so  there  was  no  help, 
and  that  she  had  better  give  said  M.  B.  Smith  81.400.  and  that,  if  suit  was 
brought  to  set  aside  the  said  tax  deeds,  it  would  have  to  be  done  right  away, 
liefore  the  twenty-eighth  of  March,  A.  D.  1881,  all  of  which  was  untrue,  and, 
as  this  defendant  is  informed  and  believes,  to  the  knowledge  of  the  said  Dan- 
iel G.  liogers  and  the  said  M.  B.  Smith ;  but  that  the  said  Emma  A.  Hewitt, 
not  knowing  the  facts  in  reference  to  said  tax  certificates,  tax  deed,  and  afii> 
davits,  and  relying  wholly  upon  the  atlvice  of  the  said  Wildish,  and  belie vin<» 
the  statements  written  to  her  by  him  as  aforesaid,  on  the  first  day  of  April, 
A.  D.  1881,  executed  the  note  and  mortgage  mentloneil  in  the  complaint  and 
sent  the  same  to  said  Wildish  to  obtain  a  release  of  said  pretended  tax-titlo 
cbiim  of  said  M.  B.  Smith,  and  for  no  other  consideration,  and  that  said  mort- 
gasre  and  the  note  therein  mentioned  were  given  without  consideration,  and 
were  obtained  by  the  fraudulent  acts  and  doings  aforesaid,  and  are  wholly 
void." 

It  is  further  charged  therein,  on  information  and  belief,  that  Mrs.  McDon- 
ald paid  no  consideration  for  the  mortgage,  and  the  same  was  never  delivered 
to  her;  that  Smith,  as  attorney  in  fact  for  Mra.  McDonald,  assigned  the  mort- 
gage to  the  plaintiff,  who  knew  nothing  of  the  transaction,  and  paid  no  con- 
sideration for  such  assignment;  that  all  this  was  done  at  the  instance  of  Mr. 
Rogers,  to  wiiom  the  note,  mortgage,  and  assignment  were  delivered;  and 
ttiat  neither  Mrs.  Hewitt,  her  husband,  nor  the  answering  defendant  are  in- 
debted upon  the  note  or  mortgage  to  the  plaintiff  or  any  other  person,  in  any 
whatever. 
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Then  follow  avermentfl  that  the  defendant  Jetiny  M.  &eehn  is  Uie  owner 
of  all  the  mortgaged  lots  except  one;  that  she  obtained  her  title  thereto  by 
waiTanty  deed,  in  the  dsual  form  of  such  deeds,  from  George  Fat  and  wife; 
and  that  they  obtained  their  title  by  a  like  warranty  deed  theretofore  executed 
to  them  by  Mrs.  Hewitt  and  her  husband. 

The  answer  closes  with  the  following  allegations:  "  This  defendant  never 
promised,  covenanted,  or  agreed,  in  any  manner  or  form  whatsoever,  to  assume 
the  payment  of  said  mortgage  debt,  nor  did  she  receive  said  conveyance  to  her 
of  said  real  estate  subject  to  said  mortgage;  and,  as  she  is  informed,  and  be- 
lieves, her  grantors,  the  said  Oeorge  Far  and  Belle  Far,  in  no  manner  boond 
themselves  to  pay  said  mortgage  debt,  and  made  no  contract,  covenant,  or 
agreement,  or  did  any  act,  which  in  anywise  precludes  this  defendant  from 
setting  up  the  fraudulent  character  and  want  of  consideration  of  said  mort- 
gage as  a  defense  in  this  action.*' 

The  plaintiff  interposed  a  general  demurrer  to  the  answer,  which  the  court 
sustained.  The  defendant  Jenny  M.  Keehn  appeals  from  the  order  sustain* 
ing  the  demurrer. 

D,  G,  Rogers  and  B,  P.  Smith,  for  respondent,  Ezra  F.  Bennett.  /.  C. 
McKenney,  for  appellant,  Jenny  M.  Keehn,  impleaded,  etc. 

Lyon,  J.  It  is  alleged  in  tlie  complaint  that  when  the  tax  certiflcatea 
were  issued  which  are  the  basis  of  the  tax  deeds  to  Smith,  Mr.  Rogers  held 
the  record  title  to  the  lots  covered  by  such  certificates  and  deeds ;  that  is  to  s^, 
he  was  the  legal  owner  of  such  lots.  This  allegation  is  understood  to  be  di- 
rect and  positive.  It  is  also  averred,  on  information  and  belief,  that  when 
such  lots  were  conveyed  by  llogers  and  Burnham  to  the  mortgagor — ^the  de- 
fendant  Emma  A.  Hewitt— Mr.  Rogers  owned  such  certificates.  If  these  are 
the  facts  (and  on  demurrer  they  stand  admitted)  the  interest  in  the  lots  which 
Rogers  held  by  virtue  of  the  tax  certificates,  passed  with  the  legal  title  by 
liis  conveyance  to  Mrs.  Hewitt,  for  by  that  conveyance  he  released  and  quit- 
claimed to  her  all  his  estate,  right,  title,  interest,  and  claim  whatsoever  in 
and  to  the  lots.  The  interest  created  by  the  tax  certificates  thus  became 
merged  in  tlie  legal  title,  and  no  valid  tax  deeds  could  be  issued  upon  the 
certificates.  Especially  could  no  valid  deeds  issue  to  Smith,  because  lie  had 
knowledge  of  all  the  facts  which  rendered  the  certificates  inoperative  for  any 
purpose,  except  to  show  that  the  tax  had  been  paid  or  the  lots  redeemed  from 
the  tax  Scile.  This  result  must  follow  without  any  regard  to  the  alleged 
agreement  of  Burnham  and  Rogers  with  Mrs.  Hewitt,  that  the  tax  certificates 
should  be  canceled  and  surrendered  for  her  benefit. 

On  this  subject  the  language  of  Dixon,  C.  J., — the  present  chief  justice  con- 
curring,— in  :^mith  v.  Lewis,  20  Wis.  35<),  is  closely  applicable.  He  says:  '•  I 
think  Lewis,  as  the  owner  of  the  equity  of  redemption,  could  not  receive  and  hold 
tlie  certificates  of  sale  as  liens  upon  the  mortgaged  premises.  A  man  cannoi 
have  a  lien  upon  his  own  estate  unless,  under  peculiar  circumstances,  it  is 
kept  alive  by  a  court  of  equity.  The  lien  of  the  certificates,  and  all  interest 
under  them,  were  merged  upon  the  transfer  to  Lewis,  or  upon  his  acquiring^ 
the  title  to  the  mortgaged  premises.  The  title  to  the  certificates  and  the  lands 
being  united  in  the  same  person,  the  lands  were  practically  redeemed,  tt  ter- 
minated the  sales  and  restored  the  estate  exactly  b»  it  was  before  the 
sales  took  place,  except  that  tlie  taxes  for  which  the  sales  were  made  were 
satisfied.  As  the  successor  of  the  mortgagor,  the  transfer  of  the  certificates  to 
I-»ewis  was  in  effect  the  same  as  If  they  luid  been  transferred  to  the  mortgagor 
himself  before  Lewis  purcluised.    No  valid  deed  could,  therefore,  be  iss^ued.* 

We  comhule  the  answer  sufficiently  shows  that  the  tax  deeds  to  Smith  were 
absolutely  void,  and  hence,  (ilthough  there  is  no  allegation  that  Smith  exe- 
cuted to  Mrs.  Hewitt  any  oonveyance  of  the  lots  covered  by  such  deeds,  the 
legal  title  thereto  was  held  by  her  when  she  executed  the  mortgage  lit  soli 
tliereon,  under  her  conveyance  from  Burnham  and  Rogers. 
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It  does  not  follow,  however,  that  the  mortgage  executed  by  Mrs.  Hewitt  to 
Mrs.  McDonald  is  also  void,  although  she  may  avoid  it  for  fraud  or  want 
of  considei-ation.  If  it  was  executed  with  knowledge  of  all  the  facts,  in  set- 
tlement of  a  claim  to  the  lots  made  in  good  faith  by  Smith  under  his  tax  deeds, 
it  is  valid,  and  Mrs.  Hewitt  cannot  avoid  it  merely  because  the  claim  of  Smith 
W£t8  not  In  fact  well  founded.  This  doctrine  is  elementary.  But  the  aver- 
ment is,  in  substance,  that  Smith  knew  his  tax  deeds  were  invalid,  and  con- 
veyed no  interest  in  the  lots,  and  hence  his  claim  was  not  made  in  g<xxl  faith. 
Again,  notwithstanding  the  criticisms  by  the  learned  counsel  for  the  plaintiff 
of  those  portions  of  the  complaint  in  whfch  it  is  sought  to  cliarge  Smith  with 
fraud  in  obtaining  the  mortgage,  we  think  the  complaint  sutliciently  charges 
that  Mrs.  Hewitt  was  induced  to  execute  it  under  the  false  pretense  that  Mr. 
Kogers  was  not  the  owner  of  the  tax  certificates  at  the  time  alleged.  Almost 
necessarily  that  must  l)e  the  significance  of  his  claim  to  Mrs.  Hewitt's  agent, 
Mr.  Wildish,  (whose  integrity  in  the  matter  no  one  questions,)  that  he  owned 
the  lots  by  valid  tax  deeds,  and  which  claim  Mr.  Wildish  communicated  to- 
Mrs.  Hewitt,  (who resided  in  Minnesota.)  at  the  request  of  Smith.  No  diligence 
which  the  law  required  of  Mi-s.  Hewitt  would  have  been  likely  to  disclose 
the  falsity  of  such  chiims.  Smith  took  the  mortgage  as  the  agent  of  Mi's, 
McDonald,  and  his  knowledge  of  the  fraud  practiced  on  Mrs.  Hewitt  is  im- 
ptitable  to  the  princi{)al,  Mrs.  McDonald.  Besides,  it  is  alleged  thjit  neither 
Mrs.  McDonald  nor  her  assignee,  the  plaintiff,  ever  paid  any  consideration  for 
the  mortgage. 

We  think  these  averments,  if  true,  wouhl  entitle  Mrs.  Hewitt  to  have  the 
mortgage  annulled  and  declared  void  for  fraud  and  want  of  consideration  in 
its  inception. 

It  remains  to  be  determined  whether  the  appellant,  who  is  the  grantee  of 
Mrs.  Hewitt  of  the  mortgaged  lots  through  mesne  conveyances,  can  defend 
agdinst  the  mortgiige  on  the  same  grounds,  or,  in  other  words,  whether  thede-^ 
fense  to  the  mortgage  which  Mrs.  Hewitt  might  have  interposed,  is  available^ 
to  her  grantee,  umler  the  circumstances  stated  in  the  answer.  To  this  ques- 
tion the  arguments  of  counsel  were  principally  directed. 

(k)unsel  for  plaintiff  strongly  relies  upon  the  case  of  Croaker  v.  Bellangee,  (> 
Wis.  645,  to  support  the  proposition  that  the  alleged  fraud  upon  Mrs.  Hewitt 
in  pnK'uring  the  mortgage  in  suit,  and  the  want  of  consideration  for  such 
riiortg-age,  are  not  available  to  the  apf)ellant  as  defenses  thereto.  In  that  cause 
one  Casey,  the  owne,r  of  the  land  in  controversy,  conveyed  the  same  to  Bellan- 
gee.  It  is  allege<l  that  the  latter  obtained  such  conveyance  by  fraud.  Upon 
discovering  the  fraud  Casey  conveyed  the  same  land  to  Crocker  by  deed  con- 
taining full  covenants  of  warranty.  Crocker  thereupon  filed  his  bill  in  equity 
against  IJellangee,  stating  the  above  facts,  and  praying  among  other  things 
that  the  dee<l  from  Casey  to  Bellangee  might  be  declared  fraudulent  and  void^ 
and  decreed  to  be  delivered  up  and  canceled.  This  court  atlirmed  an  order  of 
the  circuit  court  sustaining  a  demurrer  to  the  bill  on  the  ground  that  it 
showed  no  right  in  Crocker  to  maintain  it.  The  opini<m  of  the  court  was 
written  by  Chief  Justice  Wiirrox,  and  it  appears  therefrom  that  the  judg- 
ment went  upon  the  grounds  that  the  cimveyance  to  Bellangee  was  not  void, 
but  at  most  only  voiiiable;  that  it  passed  to  Bellangee  the  whole  of  Casey's- 
title  to  the  land  which  it  purported  to  convey;  that  the  subsequent  deed  io 
Oocker  did  not  avoid  such  conveyance  and  divest  Bellangee's  title;  and  hence 
that  Croi^ker  acquired  no  title  by  virtue  of  Casey's  deed  to  him.  It  is  there 
said:  *•  The  cnses  referred  to  by  the  defendant  have  satisfied  us  that  the  proper 
course  for  Casey  to  pursue  was  to  avoid  the  deed  by  a  bill  in  equity  against 
liellangee.  But  we  do  not  wee  how  the  complainant  ('rocker  can  he  permitted 
to  set  up  the  fraud  of  Bellangee  in  obtaining  his  deed,  for  the  reason  that  he 
acquired  no  title  to  the  land  by  his  conveyance,  if  the  views  above  exi)ressed 
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are  correct."  The  tuniiu*^  jjoirit  of  the  case  seems  to  have  been  that  Crocker, 
the  complainant,  had  no  title  to  the  land  in  question.  In  view  of  the  cases 
there  cited  by  counsel,  to  which  reference  is  made  in  the  opinion,  it  is  manl- 
iest that  had  the  court  regarded  (jis  it  evidently  did)  the  warranty  deed  to 
Crocker  as  an  asssgnment  by  Casey  to  him  of  the  right  to  maintain  a  bill  in 
equity  to  set  aside  the  conveyance  to  Bellangee,  the  decision  would  have  been 
:  iie  same. 

One  of  these  cases  is  Proaser  v.  Edmons,  1  Younge  &  C.  481,  decided  by  the 
court  of  exchequer  in  1835.  It  is  the  recollection  of  the  present  chief  jastice 
iikat  it  was  cited  by  the  late  Mr.  Waldo  in  his  very  learned  argument  in 
Crocker  v.  Bellanyecy  but  by  some  oversight  has  been  omitted  from  the  report 
•jf  his  argument.  It  is  a  leading  case  on  the  subject,  and  the  opinion  by  the 
lord  chief  baron  states  the  rule  and  its  limitations  clearly  and  forcibly. 
Lord  Abingek  there  says:  **  Where  an  equitable  interest  is  assigned, it  appears 
to  me  that  in  order  to  give  tlie  assignee  a  loom  standi  in  a  court  of  equity, 
the  party  assigning  that  right  must  have  some  substantial  possession,  some 
capability  of  personal  enjoyment,  and  not  a  mere  naked  right  to  overset  a 
legal  instrument.  *  *  *  It  has  been  the  opinion  of  some  learned  per- 
f^ons  that  the  old  rule  of  law  that  a  chose  in  action  is  not  assignable,  was 
founded  on  the  principle  of  the  law  not  permitting  a  sale  of  a  right  to  lit- 
igate. That  opinion  is  to  be  met  with  in  8ir  William  Blackstoneand  the  ear- 
lier reporters.  Courts  of  equity,  it  is  true,  have  relaxed  that  rule,  but  only  in 
the  cases  which  I  have  mentioned,  where  something  more  than  a  mere  right 
to  litigate  has  been  assigned.  Wliere  a  valuable  consideration  has  passed,  and 
the  party  is  put  in  possession  of  that  which  he  might  acquire  without  litiga- 
tion, there  courts  of  equity  will  allow  the  Jissignee  to  stand  in  the  right  of 
assignor.  This  is  not  that  case.  Robert  Todd,  when  he  assigned,  wfw  in  pos- 
session of  nothing  but  a  mere  naked  right.  He  could  obtain  nothing  without 
filing  a  bill.  No  case  can  be  found  which  decides  that  such  a  right  can  lie  the 
subject  of  assignment  either  at  law  or  in  equity." 

The  case  of  Dickinson  v.  Burrell,  L.  R.  1  Eq.  337,  decideti  by  Lord  Rom- 
iLLY,  master  of  the  rolls,  in  18G5,  is  a  striking  illustration  of  the  understand- 
ing by  the  later  English  courts  of  the  scope  and  effect  of  the  general  rule  laid 
down  in  Prosser  v.  Edmondi<.  The  case  was  this:  A.  having  executed  a  con- 
veyance of  real  estate  to  B.,  which  was  liable  to  be  set  aside  on  equitable 
grounds,  afterwards  made  a  voluntary  settlement  of  the  same  property  in 
trust  for  himself  for  life,  with  remainder  to  his  children  as  he  should  appoint, 
and  in  default  of  appointment  to  all  his  children  who  should  attain  21,  or 
<being  daughters)  should  marry,  in  equal  shares.  Without  overruling  or  ex- 
pressing any  dissatisfaction  with  the  doctrine  of  Prosser  v.  Edmonds,  Lord 
lloMiLLY  distinguished  it  from  the  case  before  him,  and  held  that  the  infant 
<»hildren  of  A.  could  maintain  a  bill  making  A.  and  the  trustees  of  the  settle- 
ment, parties  to  set  aside  the  conveyance  to  B.  Many  of  the  cases  cited  on 
l^ehalf  of  the  plaintiff  are  but  illustrations  of  the  application  of  this  general 
rule  that  an  assignment  of  a  bare  right  to  file  a  bill  in  equity  to  cancel  and 
annul  a  legal  instrument  for  fraud,  is  contrary  to  public  policy  and  void. 
iiut  this  is  not  such  a  case.  We  have  already  seen  that  the  answer  of  the  ap- 
pellant shows  that  Mrs.  Hewitt  owned  the  mortgaged  lots  in  fee,  and  hence 
the  appellant  obtained  that  title  by  virtue  of  her  conveyance  from  the  Fars, 
the  grantees  of  Mrs.  Hewitt.  Having  the  title  in  fee,  the  appellant  has  at 
least  the  constructive  possession,  and  is  entitled  to  the  actual  po^ession  of 
the  lots.  The  answer  does  not  expressly  state  the  consideration  paid  by  the 
appellant  or  by  her  grantors  for  the  lots,  but  all  of  the  averments  of  the  an- 
swer bearing  upon  the  subject  go  to  negative  the  theory  that  the  conveyances 
iiiay  have  been  mere  gifts.  It  would  have  been  better  and  safer  pleading  to 
have  stated  the  consideration,  but 'we  are  inclined  to  hold  it  fairly  inferable 
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from  the  answer  that  a  valuable  consideration  was  paid  for  each  conveyance. 
We  think  this  constrnction  best  accords  with  the  liberal  rule  in  that  behalf 
which  now  prevails. 

The  appellant  being  the  owner  of  the  lots  in  fee,  for  which  she  paid  a  valu- 
able consideration,  and  being  in  constructive  possession  and  entitled  to  the 
actual  possession  thereof,  the  case  is  within  the  rule  laid  down  in  Prosper  v. 
jffd-moneZtf,  and  applied  in  Dickinson  v.  Burrell^  unless  there  is  some  other  ruk^ 
of  law  which  deprives  the  appellant  of  the  right  to  defend  sigainst  the  mort- 
gjige  in  suit.  The  rule  first  referred  to  is  thus  stated:  **  Where  a  valuable 
consideration  has  passed,  and  the  party  is  put  in  possession  of  that  which  he 
might  acquire  without  litigation,  there  courts  of  equity  will  allow  the  assignee 
to  stand  in  the  right  of  the  assignor." 

It  remains  to  determine  whether  there  is  any  other  rule  of  law  which  ren- 
ders this  defense  of  fraud  and  want  of  consideration  in  the  inception  of  Wiia 
mortgage  unavailable  to  the  appellant.  There  is  a  class  of  cases  wherein  the 
fraud  has  been  expressly  waived  by  the  party  defrauded  before  assignment,  in 
-which  it  has  been  held  that  the  defense  of  fraud  is  not  available  to  the  as- 
signee. French  v.  Shotioell^  5  Johns.  Ch.  555,  and  Graham  v.  Railroad  Co. 
1(«  U.  S.  (12  Otto,)  148,  belong  to  this  chiss.  In  the  present  case  there  was  no 
such  waiver. 

In  Bensley  v.  Hormier^  42  Wis.  631,  which  was  an  action  to  foreclose  a 
mortgage,  this  court  held  that  a  junior  judgment  creditor  of  the  mortgagor 
f^annot  make  the  defense  for  himself  that  the  mortgage  is  void  for  usury,  the 
mortgagor  not  defending.  But  it  was  left  undetermined  whetlier  such  cred- 
itor may  reduce  the  mortgage  debt  to  the  amount  for  which  it  ought  to  stand 
in  equity,  or  cancel  it  on  payment  of  such  amount.  That  judgment  went 
upon  special  grounds  peculiar  to  the  defense  of  usury,  as  will  be  seen  by  a 
X)erusal  of  the  opinion  of  the  late  chief  justice,  and  furnishes  no  rule  whicli 
can  properly  be  applied  in  a  case  like  this.  But  see  Ntwifuui  v.  Karshaw^  10 
Wis.  333;  Ludington  v.  Harris,  21  Wis.  241. 

Counsel  for  plaintiff  relies  upon  the  decision  of  this  court  in  Milwaukee  d- 
Minn,  R,  Co,  v.  Mibvaukee  i&  Western  R.  Co.  20  Wis.  174,  to  support  his  position. 
The  La  Crosse  &  Milwaukee  Kiiilroad  Company  divided  its  railroad  into  three 
divisions,  and  mortgaged  two  of  them  for  61,0(H),000.  It  sold  one  of  the  mort- 
gaged divisions  to  the  defendant  company,  and  that  company  assumed  and 
agreed  to  pay  8283,000  of  the  mortgage  debt.  After waiils  the  La  Crosse  & 
Milwaukee  Company  mortgaged  tlie  whole  line,  consisting  of  the  two  remain- 
ing divisions,  for  i^2,00(),000.  The  latter  mortgage  was  nuule  expressly  subject 
to  the  $1,000,0(X)  mortgaga  The  J^2,000,0(K)  mortgage  was  foreclosed,  the 
mortgaged  property  was  bid  off  at  the  foreclosure  sale  by  the  bondholders  for 
whose  security  it  was  given,  and  the  purchfisera  thereupon  organized  the  plain- 
tiff company.  The  defendant  failing  to  pay  the  ."?283,0(X)  as  agieed,  the  plain- 
tiff brought  the  action  to  set  aside  a  supposed  releiise  of  the  defendant  by  th& 
La  Crosse  &  Milwaukee  Company  from  the  payment  of  such  money,  (whicli 
release  it  is  alleged  was  obtained  by  fraud,)  also  to  seijuestrate  the  earnings  of 
defendant's  railroad  towards  the  payment  thereof,  and  for  a  sale  of  such  rail- 
road, and  the  application  of  the  proceeds  to  the  same  purpose.  This  court  held 
that  the  complaint  in  which  the  above  facts  are  stated  did  not  state  a  cause 
of  action  in  favor  of  the  plaintiff.  The  opinion  was  prepared  by  the  present 
chief  justice.  Reference  is  made  therein  to  the  cases  of  Crorkei-  v.  Bellangee 
and  Prosser  v.  Edmonds^  supra,  but  it  is  not  held  that  the  rule  of  those  citses  is 
applicable  to  the  Ciise  there  under  consideration.  It  is  intiuiated,  but  not  de- 
cided, that  the  terms  of  the  mortgage  under  which  the  plaintiff  company  claimed, 
were  not  sufficiently  broad  to  include  and  transfer  the  right  of  action  against 
the  defendant  on  its  covenant  to  pay  part  of  the  $1,000,000  mortcage.  Thtr 
court  also  declined  to  determine  the  effect  of  the  clause  in  the  i|2,0(jS,(X)0  mort- 
gage expressly  making  it  subject  to  the  prior  mortgage.    Passing  by  all  of 
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these  questions,  practically  assuming  their  solution  for  the  purposes  of  the  case 
in  favor  of  the  plaintiff,  the  court  held  the  complaint  bad  on  the  sole  ground 
that  it  contained  no  allegation  that  the  right  of  action  of  which  the  La  Crosse 
^  Milwaukee  Company  hod  against  the  defendant  on  its  covenant  to  pay  part 
of  the  mortgage  debt,  was  sold  at  the  foreclosure  sale  under  which  the  plalntiiT 
claims,  or  that  tlie  price  bid  for  the  mortgaged  property  at  such  sale  was  in 
anywise  dependent  on  tlie  existence  of  that  covenant. 

It  requires  no  argument  to  prove  that  tlie  decision  in  that  case  furnishes 
no  rule  by  which  the  present  case  can  be  determined.  A  statement  of  the 
case,  and  of  the  point  decided,  is  all  that  is  necessary. 

In  1  Jones,  Mortg.  §§  744-6,  the  doctrine  is  stated  that  one  who  purchases 
lands  upon  which  tliere  is  an  outstanding  mortgage,  without  any  deduction 
from  tlie  price  on  account  of  it»  and  does  not  take  his  conveyance  subject  to 
the  mortgage  debt,  or  assume  to  pay  the  same,  may  interpose  the  same  de- 
fenses to  the  mortgiige  that  the  mortgagor  might  have  interposed.  Any  pur- 
chase of  lands  upon  which  there  is  a  valid  subsisting  mortgsige,  is,  in  one 
sense,  subject  to  the  mortgage.  Tant^uay  v.  Felthousen,  45  WLs.  30.  *But 
that  is  not  the  sense  in  which  the  term  is  used  in  the  treatise  above  cited. 
If  the  conveyance  of  the  mortgaged  premises  is  not  expressed  to  be  subject 
to  the  mortgage,  but  by  its  terms  purports  to  convey  the  whole  title,  if  the 
grantee  does  not  assume  the  payment  of  the  mortgage  debt,  and  the  amount 
thereof  is  not  deducted  from  the  purchase  money,  the  grantee  does  not  take 
his  title  subject  to  the  mortgage  in  that  sense  which  prevents  him  from  de- 
fending against  it  for  fraud  or  want  of  consideration.  And  this  is  especially 
true,  if  the  conveyance  contain  full  covenants  of  warranty.  Indeed,  it  was 
held,  in  LudlnyUm  v.  Hants,  21  Wis.  241,  that  (quoting  the  head-note) 
**a  grantee  of  land  by  quitclaim  deed  for  one  dollar,  may  defend  against  his 
grantor's  mortgage  for  usury,  there  being  no  other  evidence  that  he  had 
agreed  to  pay  the  mortgage  debt,  or  have  it  paid  out  of  the  land."  Whether 
or  not  that  case  is  in  conflict  with  Bensley  v.  Hormier,  supra,  in  respect  to  the 
defense  of  usury,  must  be  determined  when  the  question  is  properly  pre- 
sented. However  that  may  be,  Ltulington  v.  Harris  is  authority  in  this  case 
as  respects  the  defenses  here  interposed. 

It  should  be  remarked  here  that  the  case  of  Weed  Sewing-machine  Co.  y. 
Emerson,  115  Mass.  554,  cited  and  relied  upon  by  counsel  for  the  defendant 
to  sustain  the  answer,  is  not  in  point,  for  the  reason  that  the  mortgage  which 
the  grantee  of  the  mortgagor  was  there  permitted  to  attack,  was  absolutely 
void.  This  feature  of  the  ciise  seems  to  have  escjiped  the  attention  of  the 
learned  author  of  the  treatise  above  cited,  who  refers  to  the  case  in  a  note  to 
section  746. 

We  conclude  that  the  appellant  has  made  a  case  by  her  answer  which  enti- 
tles her  to  stand  in  the  right  of  Mrs.  Hewitt  and  defend  against  the  mortgage 
on  the  grounds  alleged,  and  that  she  states  facts  which,  if  established,  will 
invalidate  the  mortgage.  It  follows  that  the  demurrer  to  such  answer  should 
have  been  overruled. 

Order  reversed,  and  cause  remanded  for  further  proceedings  according  to  lawv 


City  of  Fond  du  Lac  v.  Moore  and  others,  impleaded,  etc 
Filed  May  31,  1883. 

Where  iin  official  bond  reciter  that  J.  C.  P.  ^'  was  at  the  last  annual  election  duly  elected  to  ^  of- 
fice of  treasurer  of  said  city  of  Fond  da  Lac  for  the  nest  etuuinf  year,**  this  recital  limits  the  liabUltf 
of  tlie  soreiles  on  such  bond  to  u  failure  by  snch  treasurer  to  accoant  for  moneys  received  darlnis  his 
offlcinl  terra;  but  this  limitation  does  nut  extend  to  the  obli^tion  imposed  by  the  condition  of  tbs 
bond  to  pay  over  to  his  successor  all  moneys  in  his  hMnds  or  fbr  which  he  is  accountable  as  treMOxer 
at  the  expiration  of  his  term,  and  it  is  not  neceasiiry  that  a  demand  for  the  payment  of  asch  moutf 
should  be  made  during  "  the  next  ensuing  year  *'  specified  in  the  recital. 
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Chnpler  &9  of. the  charter  of  the  city  of  Fond  da  Lac  of  1B6S,  which  reqnires  the  ti-eaBurer  of  the  city 
lo  glre  bond,  it  not  repealed  by  anything  In  chapter  240  of  the  charter  of  lh7i<,  and  the  filing  of  bl«  oif. 
4clal  bond  \»  necesoHiy  (o  qnali^  a  party  elected  to  such  oQce  to  act  as  tre:i«nrer. 

Section  24  of  chap^r  240  of  the  Laws  of  1879  does  not  repeal  section  7  of  chapter  3  of  the  city  charter 
•of  Foni  duLac  of  ld6*i,  which  prohibits  an  alderman  or  any  otlier  city  olticer  from  being  surety  in  a 
l)oiid  to  the  city,  and  an  alderman  wlio  signs  an  ofAcial  bond  of  a  city  treusurer  iH  not  liable  thereon. 
As  no  material  errors  in  the  rnlings  on  oftbrs  of  or  objections  to  testimony  are  disclosed  In  the  rec- 
'Ord,  and  nnder  the  concession  of  coantel  that,  as  the  evidence  stood,  there  was  no  disputed  question 
oi  fact  for  the  jury,  the  coart  below  properly  dii'ected  a  verdict  for  the  plaintiff. 

Appeal  from  circuit  court.  Rock  county. 

This  action  was  brought  upon  tlie  official  bond  of  John  C.  Pierron,  late  treas- 
urer of  the  plaintiff  city.  The  defendants  are  the  sureties  in  such  bond. 
Tlie  summons  was  served  upon  one  Thomas  Mason,  also  one  of  the  sureties, 
"Who  died  before  the  complaint  was  filed.  The  defendants  Moore,  Hughes, 
Lai  iter,  Bartlett,  and  Gay  nor  answered,  and  are  the  appellants  here.  The  re- 
maining defendant,  Baker,  did  not  answer,  and  does  not  join  in  the  appeal. 

Pierron  was  elected  city  treiisurer  on  the  first  Tuesday  in  April,  1879,  (suc- 
ceeding in  that  office  one  Town,)  and  duly  qualified  and  acted  as  such  for  the 
ensuiiijr  term.  lie  was  re-elected  to  the  same  office  on  the  first  Tuesday  in 
April,  1880,  aud  qualified  by  filing  his  official  oath,  and  giving  the  bond  in 
suit,  whioli  is  a  joint  and  several  bond  in  the  penal  sum  of  $100,000.  It  is  in 
the  usual  form,  and  was  duly  executed  by  Pierron  as  principal,  and  the  defend- 
ants as  sureties.  The  condition  is  Jis  follows:  "Whereas,  the  above-bounden 
J.  C.  t*ien*on  was  at  the  last  annual  election  duly  elected  to  the  office  of  treas- 
urer of  said  city  of  Fond  du  Lac  for  the  next  ensuing  year.  Now,  therefore, 
the  condition  of  the  above  obligation  is  such  that  if  the  said  J.  C.  Pierron 
shall  faithfully  discharge  the  duties  of  the  office  of  treasurer  of  said  city  of 
Fond  du  Lac,  and  shall  faithfully  and  truly  account  for  and  pay  over,  accord- 
ing to  law,  all  moneys  which  shall  come  into  his  hands  by  virtue  of  his  said 
olUce,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

Pierron  was  re-elected  city  treasurer  at  the  election  in  April,  1881,  and  filed 
his  oath  of  oftice  in  due  time,  but  failed  to  give  any  bond.  At  a  meeting  of 
the  common  council  of  the  city,  held  May  23, 1881,  a  communication  from 
Pierron  was  read  informing  the  council  that  **  owing  to  the  unfortunate  fail- 
ore  of  Robert  A.  Baker,  in  whose  bank  the  money  belonging  to  the  city  has 
been  deposited  for  the  last  five  years,"  he  would  be  unable  to  place  sufficient 
funds  in  the  treasury  for  the  necessary  expenditures  in  the  months  of  May  and 
June.  Baker  (who  is  one  of  the  sureties  in  the  bond  and  a  defendant  in  this 
action)  was  a  private  banker.  He  failed  and  permanently  closed  his  bank 
May  17,  1881.  At  the  same  meeting  of  May  23d,  the  common  council  passed 
a  resolution  notifying  Pierron  that  unless  he  should  file  his  official  bond  on  or 
before  the  twenty-sixth  of  that  month,  the  council  would  declare  his  oflSce 
vacant  and  elect  his  successor.  This  resolution  was  served  on  Pierron  the 
following  day.  On  May  26th  the  council  passed  a  resolution  reciting  the  fore- 
going proceedings,  the  failure  of  Pierron  to  file  his  bond  as  required,  and  his 
avowed  inability  to  fulfill  his  duties  as  city  treasurer,  and  declaring  the  office 
vacant.    The  council  thereupon  elected  John  WoodhuU  his  successor. 

May  31, 1881,  the  mayor  informed  the  council  that  Woodhull  declined  to  ac- 
cept the  oftice.  Thereupon  that  body  elected  Pierron,  who,  on  June  13th,  fol- 
lowing, filed  his  official  oath  and  an  official  bond.  The  council  met  on  the  s<irae 
day — June  13th— and  Pierron*s  bond  was  read.  The  question  of  his  eligibility 
on  account  of  his  being  in  default  to  the  city  was  raised  and  discussed,  and 
the  bond  was  laid  upon  the  table  until  the  next  meeting  of  the  council.  Pier- 
ron ceased  to  act  as  treasurer  May  17th.  The  common  council  again  met 
June  18, 1881,'  and  adopted  a  resolution  tjiat  Pierron  *ms  not  a  competent  person 
in  the  law  to  be  confirmed  in  and  to  hold  the  said  office  of  treasurer  of  Fond  du 
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Lac,  or  to  fill  the  vacancy  so  as  aforesaid  existing  in  said  oflioe,  and  the  same- 
he  and  herehy  is  declared'  to  be  vacant,  and  that  the  council  ref  ase  to  receive 
or  approve  the  Ijond  tendered  by  said  Pierron."  Therenpon  one  H.  P.  Brown 
was  elected  to  such  office.  The  resolation  in  a  preamble  recites  the  previous 
proceedings,  and  assigns  as  the  reason  for  the  action  of  the  council  that  Pier- 
ron  '*  has  beeii  unable  to,  and  has  failed  and  still  does  fail  to,  qualify  himself 
to  hold  and  to  continue  to  bold  said  office  of  city  treasui'cr,  by  settling,  ais 
counting  for,  or  paying  over  the  funds,  or  any  part  thereof,  for  which  he  wae 
and  is  in  default  as  such  treasurer  of  the  city  of  Fonddu  Lac,  and  thereby  re- 
moving his  disability  to  hold  said  office."  Brown  duly  qualified  June  22d. 
and  the  next  day  entered  upon  the  duties  of  his  offica  At  a  meeting  of  "ibe 
council  held  June  28d,  a  communication  from  Pierron  was  read,  asking  that  a 
committee  be  appointed  to  adjust  his  balances  and  settle  with  him  in  full. 
This  communication  seems  to  have  been  informally  referred  to  Mr.  Brown. 
The  latter  had  interviews  with  Pierron  on  June  23d,  24th,  and  25th,  relative 
to  getting  possession  of  the  boolcs,  moneys  etc.,  belonging  to  the  office.  In  the 
last  interview  Brown  demanded  of  Pierron  "all  the  books,  papers,  accounts, 
and  everything  which  he  held  of  evei7  nature  as  city  treasurer."  Pierrou 
refused  to  deliver  them,  and  constantly  refused  to  recognize  Brown  as  dty 
treasurer. 

July  6th,  Pierron  wrote  to  the  council  under  that  date  as  follows :  **  Believing 
it  to  be  for  the  best  interests  of  the  city,  as  well  as  for  each  and  every  individ- 
ual, I  hereby  tender  my  resignation  as  city  treasurer  of  the  city  of  Fond  du 
Lac.'*  No  action  was  taken  hy  the  council  on  the  communication.  Pierroi 
iiad  an  accounting  with  Bruwu  July  7tb,  and  surrendered  to  Brown  the  book.< 
of  the  ollice,  vouchers,  and  such  money  as  he  then  had  on  hand,  and  Brown 
receipted  therefor.  The  books  of  the  treasurer  showed  a  deficit  of  $37,160.15 
in  the  hands  of  Pierron,  no  part  of  which  has  been  paid  by  him.  July  l^^th. 
Brown  made  demand  of  Pierron  in  writing  for  such  deficit.  The  latter  re- 
plied that  he  had  surrendered  everything  lie  had,  and  the  amount  of  such  de- 
ficit wa.s  lost  in  Baker's  bank.  When  Pierron  succeeded  Town  in  the  office  of 
city  treasurer,  he  receipted  to  Town,  under  date  of  May  7, 1879,  for  $34,197.88. 
of  wliich  sum  $24,223.(31  was  receipted  for  as  cash,  and  the  balance  consisted 
of  several  items  denominated  in  the  receipt  **  cash  items."  The  receipt  corre- 
spends  in  amounts  with  the  charges  standing  against  Town  on  the  official 
books  of  account  in  the  office.  These  same  books  show  the  balance  against 
l^erron  at  the  close  of  his  first  term  to  be  $42,427.84. 

It  may  here  be  stated  (although  not  in  due  order  of  time)  that,  by  direction  of 
the  common  council,  two  orders  were  drawn  upon  the  bond  fund  in  the  handn 
of  the  treasurer,  in  favor  of  the  mayor  and  finance  committee,  amounting  in 
the  aggregate  to  $12,843. 75,  for  the  purpose  of  investing  the  money  in  Uniteii 
States  bonds.  These  orders  bear  date  May  17,  1881,  and  on  that  day  wert- 
j>resented  for  payment  by  the  drawees  at  the  city  treasurer's  office,  but  wen^* 
not  paid.  Tliere  then  was,  or  should  have  been,  sufficient  money  in  the  hand» 
of  the  treasurer  belonging  to  that  fund  to  pay  these  orders. 

A  statement  of  the  pleadings  is  unnecessary.  It  is  sufficient  to  say  that  they 
present  all  of  tlie  questions  considered  in  the  opinion  and  determined  by  the 
court.  Whatever  further  statement  of  the  case  is  necessary  will  be  found  in 
the  opinion. 

The  place  of  trial  of  the  cause  was  changed  from  Fond  du  Lac  to  Rode 
county,  and  the  same  was  tried  in  the  latter  county  before  the  late  Judge 
(^ONGKR,  who,  at  the  close  of  the  trial,  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  above  deficit  and  interest,  amounting  in  all  to  $39,547.15. 
The  accuracy  of  the  computation  is  not  questioned.  A  verdict  was  rendered 
accordingly.  A  motion  for  a  new  trral  was  denied,  and  judgment  for  theplain> 
tiff  pursuant  to  the  verdict  was  thereupon  entered. 
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E,  S.  Brar/g  and  George  P,  Kiiowles,  for  res|x>n(leiit,  tlie  City  of  Fond  du 
J..ae.  Geo.  E.  Sutherland^  C.  D,  Cleveland,  and^.  M.  Finch,  for  appellants, 
M.  D.  Moore  and  others. 

Lyon,  J.  1.  At  the  outset  we  are  cMlle<l  upon  lo  construe  the.  bond  in  suit 
and  determine  its  scope  and  effect.  The  lejiriml  (Counsel  for  the  appellants,  in 
their  arguments,  contended  with  much  esirnestness  that  the  recital  in  the 
bond,  '•  Whereas,  the  above-bouuden  J,  C  Pierrou  was,  iit  the  last  annual  elec- 
tion, duly  elected  to  the  office  of  treasurer  ot  said  oity  of  Fond  du  Lixcfor  the 
next  ensiling  year'*  limits  the  liability  of  the  sureties,  and  that  such  liability 
terminated  at  the  expiration  of  *•  the  next  ensuing  year,"  to-wit,  on  the  lirst 
Tuesday  in  April,  1881,  or  at  the  furthest  on  the  twenty-second  of  April,  tliat 
being  the  day  on  which  it  is  claimed  Pierron  must  be  deemed  to  have  vacated 
his  office  for  failure  to  file  his  bond,  if  the  charter  of  the  plaintiff  city  required 
iiim  to  tile  any  bond. 

There  can  be  no  doubt  that  the  recitals  in  a  bond  operate  to  limit  and  con< 
trol  the  conditions,  although  such  conditions  be  expressed  in  general  terms. 
^Sanger  v.  BaumhergeTj  51  Wis.  529,  [H.  (\  8  X.  W.  Kep.  421,]  and  cases  cited 
by  Mr.  Justice  Outon  in  the  opinion.  The  time  mentioned  in  the  recital,  to- 
wit,  '^the  next  ensuing  year,"  must  have  a  reasonable  construction.  The  re- 
rital  is  that  Pierron  was  ele<*ted  at  tiie  last  annual  election,  and  that  shows  he 
was  elected  for  a  full  term.  The  teniue  of  liis  office  was  one  year,  and  until 
his  successor  should  be  electe<l  and  qualifted.  City  Charter,  Laws  1879,  c.  240, 
§  IB,  p.  387.  Manifestly,  by  using  the  words  "the  next  ensuing  year**  in  the 
iiond,  the  sureties  intended' to  bind  themselves  for  PieiTon's  official  conduct 
during  his  current  term.  That  might  be  more  thiui  one  year,  or  it  might  be 
iet»s.  It  seems  to  be  an  unreasonable  construction  to  say  that  they  intended 
just  12  calendar  months — no  more  and  no  less.  We  discover  no  essential  dif- 
ference between  the  recti tal  in  this  bond  and  that  in  the  town  treasurer's 
Y>ond,  which  this  court  construed  in  JSu])*rs  of  Omro  v.  Kalme,  39  Wis.  468. 
There  the  recital  was  that  Kaime,  the  defaulting  treasurer,  had  been  "duly 
cdeeted  town  treasurer  in  and  for  the  said  town  of  Omro."  ITnder  this  recital 
it  was  held  that  Kaime  held  his  office  for  one  year,  and  until  his  successor 
was  elected  and  qualified,  and  that  the  sureties  in  his  official  uond  were  liable 
for  all  moneys  of  the  town  in  his  hands  at  the  expiration  of  bis  tenn,  received 
by  him  during  his  term  and  not  paid  over  to  his  successor.  Huch  successor 
was  not  ^pointed  and  did  not  enter  upon  liis  duties  until  June  25th  follow- 
ing, the  first  Tuesday  in  April,  w^hen  Kaime  was  elected  his  own  successor. 

1  limiting  the  condition  of  the  bond  in  suit  by  the  recital,  it  results  that  the 
appellants  are  only  liable  for  moneys  received  by  Pierrou  durinir  his  official 
term,  which  commenced  in  1880.  But  the  limitation  does  not  and  cannot  ex- 
tend to  the  obligati<Hi  imposed  by  the  condition  of  the  bond  to  pay  over  to  his 
successor  all  moneys  in  his  hands  or  for  which  he  is  accountable  as  treasurer 
Ht  tlie  expiration  of  his  term,  for  such  successor  caimot  lawfully  demand  or 
receive  it  until  the  term  of  the  other  has  ex^rired.  The  application  of  the  rule 
contended  for  to  the  condition  last  mentioned -would  make  it  necessary  for  the 
proper  town  or  municipal  authoxities  to  draw  upon  the  treasurer,  before  his 
term  expired,  for  all  public  moneys  in  his  hands,  and  duly  demand  the  same, 
or  lose  the  security  of  his  official  bond,  (^eitainly  no  such  result  was  intended 
by  the  legislature  in  prescribing  the  form  of  such  bonds,  and  it  would  be  un- 
reasonable to  impute  any  such  intention  to  the  parties  to  the  l>ond  in  suit. 
Lteciides,  the  case  of  HujivH  of  Omro  v,  Kainie,  tfupra,  is  express  authority 
against  the  construction  contended  for.  This  branch  of  the  case  has  been  first 
'considered  because  the  question  of  the  construction  of  the  bond  was  raised  by 
au  4ibjectiou  on  behalf  of  the  appellants,  made  at  the  commencement  of  the 
trial,  to  the  admission  of  any  testimony  under  the  complaint,  on  the  alleged 
grround  that  it  failed  to  state  a  cause  of  action.  It  is  claimed  that  the  facts 
T.15— 50(no.Kv) 
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alleged  therein  show  that  the  term  of  Pierrou  expired  as  earlv  as  April  22d,  at 
the  latest,  and  the  only  demand  of  Pierron  alleged  was  on  July  18th  follow- 
ing. The  point  of  the  objection  is  that  no  demand  is  alleged  to  have  beeu 
made  during  'Hhe  next  ensuing  year"  specified  in  the  recital,  and  hence  nu 
cause  of  action  existed  against  the  sureties.  If  our  construction  of  the  bond 
is  correct,  the  court  properly  overruled  the  objection. 

If  the  town  or  municipal  autliorities  delay  for  an  unrejisonable  time  to  re- 
quire the  outgoing  orticer  to  close  his  accounts,  and  pay  over  the  balance  in 
his  hands  to  his  successor,  especially  if  it  is  shown  that  the  sureties  have  been 
prejudiced  by  the  delay,  it  may  be  that  tlie  sureties  are  thereby  discharged. 
We  do  not  so  decide.  It  is  suriicient,  in  tliis  case,  to  say  we  think,  from  thf 
undisj)uted  facts  and  circumstances  proved  on  the  trial,  that  there  was  no 
unreasonable  delay  in  that  behjilf. 

2.  The  next  question  is,  when  did  the  term  of  Pierron,  which  commenced 
in  188(),  expire?  It  was  argued  on  behalf  of  the  defendants  that  the  charter 
of  the  plaintiff  city  does  not  require  the  city  treasurer  to  give  an  ofiicial  bond, 
and  that  when  Pierron  tiled  his  oath  of  office,  April  16,  1881,  he  became 
the  qualified  treasurer  for  the  next  ensuing  year;  and,  further,  that  he  was 
never  lawfully  removed  from  the  office,  and  hence  that  Brown  was  noc 
legally  appointed  thereto,  and  could  not  make  an  effectual  demand  of  the 
moneys  for  which  Pierron  was  accountable  to  the  city. 

The  proposition  that  the  law  fails  to  require  the  treasurer  of  a  city,  who  is 
intrusted  with  very  large  amounts  of  public  moneys,  to  give  a  bond  witL 
sureties  for  the  faithful  performance  of  his  duties,  is  somewhat  startling;  and 
we  have  carefully  examined  the  statutes  bearing  upon  it  to  cisoertain  whether 
the  treasurer  of  Fond  du  Lac  really  enjoys  an  immunity  from  that  obligation, 
which  no  town,  county,  or  state,  or  other  city  treasurer,  (so  far  as  we  are  ad- 
vised,) ever  enjoyed  in  this  state.  We  have  reached  the  conclusion  that  hp 
has  no  ^uch  immunity.  Section  5,  c.  3,  of  the  city  charter  of  1868,  (chapter 
59,  P.  &  L.  Laws  1868,  p.  82,)  required  the  city  treiisurer,  before  entering  upon 
his  office,  to  give  a  bond  in  such  sum  and  with  such  conditions  as  should  U- 
prescribed  by  the  common  council.  That  section  seems  to  have  been  omitteii 
from  the  present  revised  charter,  (chapter  240,  i/iws  1879,)  but  chapter  240  ol 
1879  does  not  absolutely  repeal  chapter  59  of  18(58.  It  only  repeals  so  much 
of  it  as  contravenes  the  provisions  of  chapter  240.  But  the  provisions  of 
chapter  59,  which  requires  the  treasurer  to  give  bond,  is  not  contravened  by 
anything  in  chapter  240.  Hence  it  is  not  repealed,  but  remains  in  full  foroe. 
notwithstanding  the  revision  of  the  charter. 

We  conclude,  therefore,  that  Pierron  never  qualified  as  city  treasurer  under 
his  election  in  1881,  or  under  his  appointment  made  ^lay  31st,  for  want  of 
a  proper  official  bond.  If  he  held  over  under  his  election  in  1880,  he  ceasol 
to  be  treasurer  when  he  tendered  his  resignation  July  6th.  and  surrenderee! 
the  otfice  to  Brown,  July  7, 1881.  From  that  time  Brown  was,  at  least,  t^ea^- 
urer  de  facto,  and  was  perfectly  competent  to  demand  of  Pierron  the  money> 
of  the  city  in  his  hands,  or  for  which  he  was  chargeable. 

3.  The  next  question  to  be  considered  is,  was  the  amount  of  Pierron's  de- 
falcation for  which  these  defendants,  his  sureties  in  hia  bond  of  1881,  ur^ 
liable,  proved  by  proper  testimony?  That  it  was  proved  by  the  testimoiiT 
which  the  court  admitted  was  cpnceded  at  the  close  of  the  trial  by  counsel  for 
defendants,  wiio  frankly  stated  to  the  court  that  as  the  proofs  stood  they  did 
not  consider  there  was  any  disputed  question  of  fact  to  be  submitted  to  the  jnrr. 
Thereupon  the  court  directed  a  verdict  for  the  plaintiff  for  the  amount  recov- 
ered. Such  being  the  situation  of  the  case,  it  is  obvious  that  if  no  testiis<'"> 
was  improperly  admitted,  the  effect  of  which  was  to  increase  the  amount  if 
the  recovery,  or  if  none  wiis  rejected  which  had  it  been  received  might  liav« 
tended  to  rerluce  the  amount  recovered,  the  court  was  right  in  directinjr  tlK- 
verdict.    The  case  was  in  the  same  position  as  though  it  had  lieen  tried  t  y 


Digitized  by 


Google 


Wis.] 


CITY  OF  FOND  DU  LAC  V.   MOOBB,  787 


the  court  without  a  jury,  and  hence  the  admission  or  rejection  of  immaterial 
testimony  should  be  disregarded.  A  great  deal  of  testimony  w:is  admitted 
to  show  that  Baker  was  utterly  insolvent  when  his  bank  closed;  also  pro- 
ceedings in  insolvency  by  Pierron.  instituted  after  his  defalcation,  in  whicli 
lie  admittetl  the  amount  of  his  defalcation  to  tlie  city.  It  seems  to  us  that 
-all  of  this  testimony  as  to  Baker's  insolvency  was  entirely  immateric'il.  The 
(Hiestion  wjis  how  much  of  the  money  of  tlie  city  had  Pierron  failed  to  pay 
over,  for  which  his  sureties  in  the  bond  of  1881  were  responsible,  and  we  fail 
to  see  how  the  solvency  or  insolvency  of  Baker  affected  that  question.  The 
admissions  of  Pierron  in  his  insolvency  proceedings  were  clearly  incompetent, 
us  against  his  sureties,  to  establisli  the  iimount  of  his  defalcation.  They  were 
made  after  default  and  after  he  had  retired  from  the  otht^e  of  city  treasurer. 
IJut  the  amount  of  his  defalcation  was  proved  by  the  treasurer's  l)ooks,  the 
r-o  nipt  roller's  books,  and  the  adjustment  of  Pierron's  account,  with  his  succes- 
sor. Brown.  All  tiiis  was  competent  evidence,  and  fully  establislied  the 
anaount  of  his  defalcation  to  the  city,  without  any  regard  to  the  immaterial 
or  incompetent  testimony  which  was  received.  The  admission  of  such  testi- 
riiony  was,  therefore,  quite  harmless,  and  cannot  affect  the  judgment.  It  ifl 
further  claimed  that  testimony  was  rejected  which,  had  it  been  received, 
might  have  reduced  the  amount  recovered. 

Tlie  principal  testimony  so  offered  and  rejected  consisted  of  a  statement 
iii^ule  from  the  books  of  Baker's  bank  showing  balances  to  the  credit  of  Pierron 
•<*;i<!h  month  during  his  term  as  treasurer,  and  it  was  claimed  that  such  bal- 
ances, when  compared  with  the  trejisurer's  books  alrejwly  in  evidence,  would 
demonstrate  that  Pierron  hivd  much  less  money  of  the  city  in  his  hands  than 
bis  account  shows.  From  tlie  best  idea  we  can  get  of  the  rase,  after  a 
most  perplexing  examination  of  the  confused  and  unsatisfactory  record  pre- 
sented to  us,  we  think  tlie  offered  evidence  would  have  failed  utterly  to  prove 
what  is  claimed.  There  was  no  offer  to  show  any  account  which  Pierron  kept 
with  the  bank,  and  it  does  not  appear  that  all  of  the  transactions  of  the  treas- 
'Tirer  passe<I  through  Baker's  bank.  There  may  be,  almost  necessarily  must 
be,  diiicrepancies  in  the  two  accounts,  considering  the  manner  in  which  they 
were  kept,  and  yet  both  may  be  entirely  accurate.  We  think  it  was  not 
error  to  reject  the  statement.  We  cannot  puraue  tiiis  branch  of  the  case.  We 
iind  no  rejected  offer  of  testimony  which  brings  this  case  within  that  of  Vivian 
V.  (ftis,  24  Wis.  518.  That  is  to  say,  we  lind  no  ruling  of  the  circuit  court  ex- 
<']nding  testimony  tending,  or  which  might  tend,  to  show  that  any  portion  of 
<hft  money  for  which  the  plaintiff  city  recovered  judgment  was  converted  by 
IMerron  before  the  execution  of  the  bond  in  suit.  Wiiether,  when  the  bond  in 
fiuit  wjis  executed,  Pierron  actu;dly  had  or  had  not  under  his  contract  the 
money  or  vouchers,  or  other  choses  in  action,  or  all  of  these,  to  an  amount 
efjual  to  that  with  which  he  stood  chargeable  to  the  city  on  his  official  books,  it 
.suivly  does  not  appear  that  he  liad  theretofore  converted  any  of  the  city  funds. 
But  it  does  appear  that  he  paid  out  for  the  city,  presumably  on  proper  city 
ordei*s,  during  his  second  term  an  amount  largely  in  excess  of  that  so  charged 
agtiinst  him  at  the  commencement  of  such  term.  This  would  seem  to  demon- 
sinite  that  the  whole  deticiency  is  covered  by  the  bond  in  suit. 

Our  conclusion  is  that  no  material  errors  in  the  rulings  on  offers  of  or  ob- 
j«H.'tions  to  testimony  are  disclosed  in  the  record,  and,  under  the  concession  of 
•counsel  that,  as  the  evidence  stood,  there  was  no  disputed  question  of  fact  for 
the  jury,  we  think  the  court  properly  directed  a  verdict  for  the  i)laintiff.  The 
view  we  have  taken  of  the  case  renders  it  unnecessary  to  determine  whether 
Pierron  was  in  default  for  the  non-payment  of  the  orders  of  May  17,  1881, 
drawn  against  the  bond  fund  in  his  hands. 

4.  The  appellant  Hughes  submits  a  defense  applicable  only  to  himself.  He 
Ti'as  elected  an  alderman  of  the  city  at  the  annual  election  of  1880,  and  duly 
^qualified  as  such  before  he  executed  the  bond  in  suit.    The  city  charter  of 
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1868,  c,  3,  g  7,  (P.  &  L.  Laws  18G8,  c.  59.  p.  82,)  prohibits  an  alderman,  or 
any  other  city  officer,  from  beinjf  surety  in  a  l)ond  to  tlie  city.  Hugh^  claim? 
that  this  provision  is  still  in  force,  and  discharges  him  from  liability  on  thi> 
bond. 

When  the  charter  of  IStiS  was  enacted,  each  alderman  wjis  a  meml>er  «•* 
the  common  council.  By  chapter  160,  Laws  1877,  §  2,  it  is  provided  in  suN 
stance  that  an  alderman  shall  not  become  a  member  of  the  council  until  ont 
yeiir  after  liis  election.    In  the  charter  of  1879  we  find  the  following  section: 

"  Sec.  24.  Xo  member  of  the  common  council,  while  holding  such  office,  sh.il* 
be  appointed  to  or  be  com])etent  to  hold  any  office  of  which  the  conipensatiuu 
is  paid  by  the  city ;  nor  shall  he  or  any  other  officer  of  the  city,  ap|x>inted  u! 
deleted,  be  interested,  directly  or  indirectly,  in  any  contract  as  principal  ora- 
partner  with  a  principal,  or  as  surety  or  otherwise,  the  exj>ense  or  c^nsidem- 
tion  whereof,  or  any  part  of  the  same,  is  to  be  paid  by  the  citv."  Jjaws  187'.' 
c.  240,  p.  ;i89. 

It  is  claimed  on  behalf  of  the  city  that  section  24  of  chapter  240  is  a  n'vi.> 
ion  of  the  subject-matter  of  section  7,  c.  59,  and  necessarily  modifies  it  so  Uiai 
the  prohibition  of  section  7  is  now  limited  to  membera  of  the  common  coun 
oil,  and  hence  does  not  include  Mr.  Hughes.  We  think  otherwise,  ^ectior 
24  disqualifies  members  of  the  council  to  hold  certain  offices,  and  the  balanrf 
of  the  section  prohibits  any  city  officer  from  being  interested  in  any  manne. 
in  contracts  under  which  the  city  may  be  charged.  It  does  not  cover  tlu- 
ground  of  section  7,  c.  r)9,  of  18(>8,  or  contravene  that  section.  Xeither  dots^ 
any  other  provision  of  the  charter  of  1879  to  which  our  attention  h;is  l»eer. 
directed.  Hence,  under  the  rule  herein  adopted  as  to  the  obligAtion  of  the  t  it) 
treasurer  to  give  a  bond,  it  must  be  held  that  section  7  is  still  in  force.  I 'ri- 
der the  decisions  of  this  coin-t,  cited  by  counsel,  it  must  necessarily  lie  heli: 
that. the  appellant  Hughes  is  not  liable  on  the  bond  in  suit.  The  cases  re- 
ferred to  are  Cothien  v.  Coiinufiyhton,  24  Wis.  134;  Branger  v.  Buttrick,  .*'.' 
Wis.  153;  on  hank  v.  Stejyheuson,  Id.  155;  they  rule  this  case. 

As  to  the  appellant  Hughes,  the  judgment  of  the  circuit  court  is  reverse^' 
and  the  cause  remanded,  with  directions  to  dismiss  the  complaint  as  to  him. 

As  to  the  other  appellants  the  judgment  is  affirmed. 


Seaman  v,  As(  Hermann  and  another. 
Filed  May  81,  1883. 

Upon  exnmlnntloD  of  the  evidence  in  this  crw,  h6td^  that  the  tlndlng  of  the  eircoH  eout  that  tbr 
alleged  verbal  nin'eeraent  to  execute  a  lease  for  five  yeara  was  made  Is  anBtained  by  the  eridenc^.  an< 
th>it  the  court  correctly  determined  the  form  and  substance  of  the  lease  agreed  for. 

A  firm  is  liable,  prima  facie,  for  the  act  of  one  partner  in  its  behalf,  necessarily  done  fbr  carryhif;  (»t 
the  partnership  business  in  the  ordinary  way,  although  such  act  was  not  authorised  by  the  otl^ 
partners.    In  such  matters  each  partner  is  the  general  agent  of  the  firm. 

PlaintiiT  having  let  to  defendant^),  who  were  copartners,  a  part  of  a  large  store  building,  had  an  f&'r 
Ironi  another  lirm  for  the  remainder  thereof,  and  defendantn  agreed  that  if  plaintiff  made  eeriaia  alter- 
titions  nnd  improvements  they  would  take  a  lease  of  the  whole  building  for  five  years  from  the  fir»t  <^ 
May  next  ensuing,  at  $3,000  per  annum.  Plaintiff  accepted  the  ofl^r,  made  the  iroproTements.de- 
liveied  possession  un  May  iKt,  and  defendants  went  into  possession  of  the  whole  premises,  and  pakl  tbr 
rent  up  to  May  1.  18^S(),  but  refused  to  execute  the  lease,  and  on  January  6,  1851^  notified  plaiatifTttka' 
they  would  vacate  the  premises  on  May  1,  ISSii.  To  this  notice  plaintiff  made  no  reaponae.  In  Xy  •«■ 
]S6 1,  defendants  vacated  the  premises  and  tendered  the  keys,  which  were  not  accepted.  Maj  15.  IS^' 
at  wiiich  time  no  rent  was  due  or  unpaid,  plnintift' instituted  this  action  to  compel  defiendants  to  en 
cute  the  lease  as  agreed,  i/e/if,  that  plaintiff  was  not  churgenble  with  laches  that  ^-ould  defeat  lb* 
right  to  have  specific  performance  of  the  defendants'  agreement  to  execote  on  their  part  a  lease fM* 
five  years,  and  that  they  were  not  in  equity  to  be  considered  as  tenants  from  year  to  year  nMrely,  bat 
:is  holding  tlie  premises  under  the  parol  ugreemoiil  for  ii  tive.)*eur8*  leaae  thereof,  altboogh,  hi  aa  ac« 
t>on  at  law  for  rent,  they  would  be  regarded  as  tenanta  f^om  year  to  year. 
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\o  iti  fhi«>  rvi9f*  llie  improvements  made  by  the  plnintlfT  on  the  leased  prem!<ies  were  mnde  under  and 
'«.ir!<unnt  to  the  u^rreemeiit  for  a  live-years'  lease,  as  part  performance  thereof  and  not  otherwise.  It  is 
■  .n  iTirial  whether  thoy  were  or  were  not  necessary,  or  whether  they  did  or  did  not  mcrease  the 
./.nv  of  th'j  premises  and  the  rental  of  the  same. 

Appeal  from  circuit  court,  Milwaukee  county. 

The  case  is  sutlioiently  stated  in  the  brief  of  counsel  for  the  apellant,  as  fol- 
•  »ws:  •*  Upon  a  former  appeal  in  thia  case  the  court  held  the  complaint  suffi- 
cient on  denniiTer.  51  Wis.  G78 ;  [8.  C.  8  X.  W.  Rep.  818.]  The  complaint  in 
substance  alleges  that  the  plaintiff  having  previously  let  to  the  defendants, 
who  are  copartners,  part  of  a  large  store  building,  afterwards  had  an  offer  from 
Kjrby,  Xewbre&  Co.  for  the  remainder  thereof ;  that  the  defendants,  on  being 
"nfonne*!  of  this,  proposed  to  plaintiff  that  if  she  would  break  off  negotiations 
with  Kirby,  Newbre  Sc  Co.,  and  make  certain  alterations  and  Improvements  in 
the  building,  they  would  execute  a  lease  of  the  whole  at  .53,000  a  year  for  five 
\ears  from  the  first  of  May  then  next  ensuing;  that  the  plaintiff  accepted,  made 
the  improvements,  delivered  possession  of  the  whole  on  the  first  of  May,  and 
that  the  defendants  thereafter  occupied  the^whole,  paying  the  increased,  rent, 
but  refused  to  execute  a  lease.  It  is  also  alleged  that  the  changes  and  improve- 
ments made  were  solely  for  the  benefit  of  the  defendants'  business,  and  of  little 
or  no  value  otherwise.  All  the  essential  allegjitions  of  the  complaint  are  contro- 
verted. The  answer  also  alleges  that  defendants,  in  June,  1878,  notified  the 
plaintiff  of  their  refusal  to  execute  a  leiise,  and  that  they  thereafter  remained  in- 
possession  without  objection  from  plaintiff  until  shortly  before  May  1, 1880; 
that  on  the  eighth  of  January,  1880,  they  notified  plaintiff  that  they  would 
remove  and  surrender  the  premises  on  May  1st;  that  the  plaintiff  did  not 
object,  but  acquiesced,  and  did  not  claim  that  the  defendants  had  rented  the 
premises  for  five  years  until  after  they  had  removed  thei*efrom,  whicli  occurred 
shortly  before  May  1,  1880.  The  case  was  tried  by  the  court,  resulting  in 
a  judgment  for  the  plaintiff,  from  which  this  appeal  is  taken."  The  findings 
of  fiict  are  for  the  plaintiff  on  all  the  material  allegations  of  the  complaint, 
but  there  is  no  finding  upon  the  allegation  in  the  answer  of  the  plaintiff's 
acquiescence  in  the  notice  of  January  8,  1880,  although  the  giving  of  such 
:iotice  and  the  failure  of  the  plaintiff  to  respond  to  it  were  proved.  On  the 
trial  the  court  ruled  out  testimony  offered  by  the  defendants  to  show  that 
nearly  all  of  the  repairs  and  improvements  claimed  to  have  been  made  by  the 
plaintiff  pursuant  to  the  alleged  agreement  for  a  lejise  of  five  years,  were  nec- 
essary and  desirable  improvements  to  the  property,  and  jwlded  to  the  value  of 
the  property  and  the  rental  thereof  as  much  as  the  improvements  cost. 

Flanders  &  Botttnn.  for  respouilent,  Mary  Seaman.  Jenkim^  Winkler  ct 
.^rnith,  for  appellants,  Edward  Aschermann  and  another. 

Lyon,  J.  This  court  has  once  hf  Id  that  the  complaint,  standing  alone, 
states  facts  which,  if  true,  entitle  the  ])laintiff  to  have  specific  performance  of 
the  agreement  therein  alleged.  51  Wis.  (i78;  |S.  il  8  N.  W.  Rev,  818.]  The 
i:ircuit  court  has  found,  substantially,  that  all  of  the  material  facts  therein 
stated  are  true.  If  the  proofs  sustain  such  findings,  the  judgment  is  uhdoubt- 
(•dly  right,  unless  the  alleged  acquiescence  of  the  plaintiff  in  the  notice  by  the 
defendants  of  January  8,  1880.  that  they  would  vacate  the  premises  and  sur- 
render the  same  on  May  1st  thereafter  to  the  plaintiff,  -and  her  subsequent 
:tcts  and  delay  in  enforcing  her  rights,~or  unless  the  rejection  of  the  testi- 
uiony  offered  to  show  the  nature  of  the  alleged  improvements  and  the  effect 
thereof  upon  tjie  value  of  the  premises,  is  fatal  to  the  judgment.  The  find- 
ing of  an  agreement  for  the  execution  of  a  five-years'  lease,  is  the  only  find- 
ing of  fact  upon  which  error  is  assigned.  From  this  brief  statement  of  tho 
position  of  the  case  as  presented  by  this  appeal,  it  is  obvious  that,  at  most,  but 
three  questions  are  to  be  determined.  These  are:  (1)  Does  the  testimony  sup- 
iK>rt  the  finding  that  the  alleged  verbal  agreement  for  the  execution  of  a  lease 
for  five  yeara  was  made?    (2)  If  so,  is  the  omission  of  the  plain tift*  to  respond 
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to  the  notice  of  January  8,  1880,  and  her  subsequent  acts  and  delay*  fatal  to 
the  plaintiff's  right  to  have  specific  performance  of  such  agreement?  And  if 
not,  (8)  wiis  the  rejection  of  the  offered  testimony  just  mentioned  a  material 
error  V    These  questions  will  be  considered  in  the  order  stated. 

1.  The  evidence  is  ample  that  the  defendant  Seguitz  made  the  agreement  on 
behalf  of  his  firm,  with  the  son  and  agent  of  the  plaintiff,  to  execute  a  lestse 
for  live  years,  as  alleged  in  the  complaint.  8ucli  agent  testified  that  S^n^i** 
first  proposed  to  make  a  five-years'  lefise,  and  that  after  the  improvenieuts 
were  made  and  the  defendants  went  into  possession  of  the  whole  of  the  leased 
premises  under  the  agreement,  Segnitz  expressly  admitted  that  he  :igreed  to 
sign  a  five-years*  leiise.  There  is,  also,  other  testimony  to  the  same  effect. 
All  this  is  denied  by  Segnitz,  but,  to  say  the  least,  there  is  no  such  clear  pre- 
ponderance of  pioof  against  the  claim  that  the  agreement  was  for  the  execu- 
tion oL'  a  five-years'  lease,  as  will  authorize  us  to  disturb  the  finding  in  thai 
particular.  All  of  the  negotiations  were  with  the  defendant  Segnitz.  Then* 
is  no  proof  that  his  partner,  the  defendant  A3cherman,ever  expressly  assented 
to  the  agreement.  On  the  contrary,  he  objected  to  a  five-years'  lease  in  his 
conversation  with  Segnitz  on  the  subject.  It  does  not  appear  that  such  ol»- 
jection  wjis  made  known  to  the  plaintiff  or  her  agent  until  after  her  improve- 
ments were  made,  and  the  defendants  had  gone  into  possession  of  the  premise-* 
leased,  except  Segnitz  testified  that  pending  the  negotiations  he  told  plaintlQ's 
.  agent  that  he  knew  Aschermann  would  not  sign  a  five-years'  lease,  and  the 
agent  wanted  Segnitz,  if  he  could,  to  overcome  such  objection.  This  was  lit- 
tle more  than  the  exjiression  of  an  opinion  that  Aschermann  was  opposed  to 
an  agreement  for  a  live-years'  lease.  It  comes  far  short  of  a  notice  to  the 
plaintiff  that  the  firm  would  not  be  bound  by  such  an  agreement  should 
Segnitz  make  it. 

It  appears  from  Aschermann's  testimony  tliat  he  knew  the  plaintiff  desired 
the  firm  to  lease  the  premises  for  five  years.  Under  this  state  of  facts  it  becomes 
materiiil  to  determine  whether  Aschermann  is  bound  by  theagreemeiU*  for,  if 
he  is  not,  the  firm  is  not  bound,  and  the  action  will  fail.  The  rule  of  law  is  that 
a  firm  is  \ia.b\Q  prima  f arte  tor  the  act  of  one  partner  in  its  behalf,  neces- 
sarily done  for  carrying  on  the  partnership  business  in  the  ordiuaiy  way. 
although  such  act  was  not  autliorized  by  the  other  partners.  1  LiniU.  l*art. 
236,  In  such  matters  eiich  partner  is  the  general  agent  of  the  firm,  and  th»- 
above  rule  has  its  foundation  in  the  law  of  agency.  It  was  certainly  necess;u7 
to  the  carrying  on  of  the  business  of  the  defendants  in  the  ordinary  way  that 
they  should  have  a  proper  building  in  which  to  transact  it.  During  most  of 
the  time  they  occupied  a  portion  of  the  plaintiff's  building  under  the  lease  of 
1875;  they  also,  by  permission  of  plaintiff',  occupied  to  some  extent  the  re- 
maining portion  tliereof.  It  is  alleged  in  the  answer  that  they  occupied  the 
whole  of  such  remaining  part  for  store-room  for  their  lobaccoand  j^ooils  fnim 
the  fall  of  187G,  and  had  the  keys  thereof.  The  plaintiff  knew  that  the  exigen- 
cies of  the  defendants'  business  made  it  necessary  that  they  should  use  the  whole 
building.  There  can  be  no  doubt  of  the  existence  of  siich  necessity,  for  th» 
only  reason  the  defendants  assigned  in  their  notice  of  January,  1880,  for  aban- 
doning the  premises,  was  tlie  necessity  of  removal  **  to  more  capacious  quat- 
ters."  Moreover,  Mr.  Aschermann  testified  that  "  Mr.  Segnitz  paid  attentioi: 
to  the  leases  in  connection  with  our  firm."  That  is  to  say,  the  business  of 
leasing  property  for  the  use  of  the  firm  was  intrusted  by  the  firm  to  Segnitz 

Under  these  circumstances,  we  think  this  case  is  within  the  rule  above 
stated,  and  that  the  firm  is  bound  by  the  agreement  for  a  lease  made  in  itsb.- 
half  by  Segnitz. 

While  on  this  branch  of  the  case,  another  objection  may  be  noticed.  It  i& 
said  by  the  learned  counsel  for  the  defendants  that  the  testimony  does  no; 
show  that  any  terms  of  the  lease  were  agreed  upon,  except  that  it  should  be 
for  the  whole  building  for  five  years,  at  the  annual  rent  of  »3,000.    So  far  as 
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I>roof  of  any  other  express  stipulations  are  concerned,  the  statement  is  true. 
Hut  it  must  be  renaenibererl  that  the  defendants  were,  when  the  agreement 
was  made,  tlie  lessees  of  most  of  plaintitf's  building,  holding  under  a  written 
lease,  containing  various  stipulations  usually  inserted  in  leases  of  similar 
property  in  the  city  of  Milwaukee;  that  the  same  stipulations  were  inserted  in 
the  lease  tendered  to  the  defendants  for  execution,  (which  the  court  adjudged 
they  should  execute,)  and  that  no  objection  was  made  to  the  lease  so  tendered 
iKHMiuse  it  contained  these  stipulations.  Besides,  there  is  no  suggestion  in  the 
record  that  the  defendants  ever  claimed  that  any  of  these  stipulations  were 
to  be  omitted  from  the  new  lease,  and  all  reasonable  probabilities  are  that  they 
]Kjrformed  all  such  stipulations  during  the  time  they  held  under  the  new  lease, 
or  the  agreement  therefor.  In  view  of  these  facts  we  think  it  was  correctly 
held  that  the  parties  contemplated  that  the  stipulations  of  the  lease  of  1875 
should  be  imported  into  the  lease  agreed  for,  varied  only  by  the  express  en- 
liirgeuieut  of  the  premises  leased  to  include  the  whole  building,  the  extension 
of  the  term  to  five  years,  and  the  increase  of  the  rent  from  .'?2,700  to  63,000 
per  annum.  Moreover,  the  lease  presented  to  the  defendants  for  execution 
<-ontained  the  covenants  usual  in  leases  of  business  property  in  Milwaukee. 
Ktt^el  v.  Watson,  38  Law  T.  Hep.  604,  is  authority  that  under  an  agreement 
for  a  lease  generally,  specific  performance  of  a  lease  containing  covenants  will 
be  decreed.    The  case  was  decided  by  Vice  Chancellor  Bacon  in  1878, 

We  conclude  that  the  evidence  supports  the  hnaing  tnat  tne  aiiegea  veruai 
.igreement  to  execute  a  lease  for  five  years  was  made,  and  that  the  circuit 
f-ourt  correctly  determined  the  form  and  substance  of  the  lease  agreed  for. 

2.  On  or  about  Januaiy  8, 1880,  the  defendant  served  the  i)laintiff  with  the 
following  notice:  "Milwaukee,  January  8,  1880.  Mre.  Mary  Seaman,  City. 
M;ulam:  Owing  to  the  necessary  removal  of  our  factory  to  more  capacious 
r|ii:irters.  we  shall  vacate  the  premises  we  now  occupy,  and  will  be  ready  to 
surrender  to  you  possession  thereof  on  May  1st,  next.  Very  respectfully,  Ed. 
Asc-'iiKRMANN  &  Co.'*  To  this  notice  the  plaintiff  made  no  response.  The  de- 
fendants vacated  the  premises  in  April,  1880,  and  tendered  the  keys  thereof 
to  the  plaintiff's  agent,  who  reftised  to  receive  them.  This  action  was 
lirouglit  May  18,  1880.  Just  belore  the  premises  were  vacated  a.  real  estate 
.'igent  advertised  the  premises  for  rent,  at  the  request  of  a  son  of  plaintiff, 
whose  agency  for  the  plaintiff  in  the  matter  is  denied,  and  the  testimony  tends 
to  show  an  attempt  by  the  plaintiff's  son,  wlio  was  her  Jigent.  to  rent  the 
premises  to  another  party  about  the  time  defendant  vacated  them.  These 
are  believed  to  be  all  of  the  material  facts  bearing  upon  the  alleged  ac(yiies- 
cence  or  laches  of  the  plaintiff.  It  is  argued  that  they  are  sufficient  to  pre- 
vent the  interposition  of  a  court  of  equity  to  adju<lge  the  specific  perform- 
ance of  the  agreement  for  a  five-years'  letise.  The  argument  is  based  upon 
the  elementary  doctrine  that  spe^'itic  performance  is  not  a  maitter  of  right,  but 
rests  in  the  sound  discretion  of  the  court,  and  will  only  be  decreed  when  it  is 
altogether  just,  and  where  the  party  asking  it  comes  promptly  for  it. 

When  the  notice  of  January  8.  1880,  was  served  upon  tlie  plaintiff,  the  de- 
fendants knew  perfectly  wellthat  she  claimed  herself  entitled  to  the  execu- 
tion on  their  part  of  a  lease  for  five  years,  and  they  could  not,  by  serving  such 
notice,  compel  her,  at  the  jieril  of  losing  her  ecpiitable  remedy,  to  reassert  that 
claim.  If  they  could,  tliey  might  have  served  sucli  a  notice  each  day,  and 
thus  have  compelled  her  to  jissert  daily  that  she  insisted  upon  a  performance 
by  them  of  their  agreement.  This  would  be  intolerable.  The  plaintiff  had 
demanded  that  the  defendants  execute  the  lease  pursuant  to  the  agreement, 
and  such  demand,  until  she  saw  fit  to  withdraw  it,  was  a  perpetual  notice  to 
them  that  she  stood  upon  the  agreement,  and  relied  upon  every  remedy  to  en- 
force it  which  the  law  gave  her.  No  mere  notice  that  they  proposed  so  to  ac.'t 
as  to  drive  her  to  seek  such  remedv,  could  lay  upon  her  the  burden  of  reas- 
serting her  rights.     See  Kelly  v.  Phelps,  5  Wis.  Leg.  N.  264,  No.  29;  [S.  C.  15 
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X.  W.  TIkp.  -isr).]  IJosiiles,  there  is  no  testimony  tending  to  show  that  her 
silence  prejudiced  the  defendfints.  or  affected  their  conduct  in  the  least.  In- 
deed, when  the  plaintiff  sought  to  show  by  tlie  defendant  segnitz  that  the  dt- 
i'endants  leiij?ed  the  premises  to  which  they  removed  their  business  before  th<^ 
noti(ie  of  Jnnuary  8,  1880,  was  given,  counsel  for  defendants  objected  to  tht 
testimony,  and  the  court  sustainetl  the  objection. 

Again,  if  it  be  assumed  that  the  plaintiff  mmle  efforts  to  find  another  ten- 
ant for  her  property  about  the  time  the  defendants  vacated  it,  we  do  not  think 
that  fact  interferes  with  her  right  to  have  specific  performance  of  the  agree- 
ment for  a  lease.  She  might  well  shrink  from  the  delay,  annoyance,  and  ex- 
pense of  a  litigation  with  the  defendants  to  enforce  her  rights,  by  finding,  if 
she  could,  another  tenant  for  her  property.  Succeding  in  that,  she  might  in- 
demnify herself  against  loss  by  reason  of  the  conduct  of  the  defendants,  and 
thus  avoid  litigation.  Her  efforts  in  that  direction  worked  no  injury  t-o  the 
<lefendants.  J  lad  she  succeeded,  it  would  have  l)een  a  great  benefit  to  theiu. 
We  perceive  nothing  in  those  efforts  upon  which  to  predicate  a  claim  that  shf- 
has  forfeited  or  waived  thereby  the  cause  of  action  which  she  here  asserts 
This  brings  us  to  the  question  whether  or  not  the  failure  of  the  plaintiff  tn 
bring  her  action  until  after  the  defendants  vacated  her  premises  is  such  laclies 
on  her  part  as  makes  it  the  duty  of  the  court  to  deny  specific  performance 
The  testimony  tends  to  prove,  perhaps  proves,  that  the  defendants  refused,  in 
the  summer  of  1878,  to  execute  the  leiise,  and  again  refused  when  applied  to 
on  Ijehalf  of  the  plaintiff  to  do  so,  in  November,  1879.  The  law  requires 
prompt  action*of  one  who  would  enforce  specific  performance  of  a  contract. 
In  Cheney  v.  Vouk,  7  Wis.  41'5,  this  court  quoted  approvingly  the  general  rule 
frequently  laid  down  in  the  books  that  **  there  can  be  no  doubt  that  mere  de- 
lay to  enforce  a  contract,  apart  from  any  default,  may  constitute  a  bar  to  a 
specific  performance  in  equity,  when  it  has  resulted  in  a  change  of  attendant 
circumstances  of  such  a  nature  !is  to  render  it  inequitable  to  enforce  iu " 
1*ut,  under  that  rule,  the  question  arises,  when  does  the  obligiition  to  com- 
mence an  action  fasten  upon  the  party  seeking  specific  performance?  When 
does  delay  begin?  This  question  has  l>een  answered  by  some  of  the  courts  in 
ciises  analogous  to  this. 

In  Sharp  v.  Mi'/Ur/an,  22  Beav.  606,  decided  in  1856,  a  firm  consisting  c.f 
two  Milligans  and  Jowett  made  a  parol  agreement  with  Sharp,  the  owner,  for 
the  lease  of  a  mill  and  factory,  for  the  purposes  of  their  business,  for  21  years, 
determinable  at  the  end  of  lo  yeai-s.  This  wfis  in  1841.  In  18:13  Joweti 
signed  an  agreement  with  Sharp  in  the  name  of  the  firm  for  such  lease,  b^ 
which  agreement  the  firm  Wiis  held  bound.  The  partnership  was  dissolved  in 
1847.  and  Jowett  retained  possession  of  the  premises  and  paid  the  rent  until 
November,  1854,  but  neglected  to  pay  the  rent  which  became  due  in  May. 
1855,  and  became  bankrupt  in  the  same  month.  On  the  dissolution  of  the 
partnership  the  Milligans  notified  Sharp  that  they  were  no  longer  bis  tenants. 
Action  for  specific  performance  of  the  agreement  of  1843  was  commenced  in 
July,  1855,  !ind  specific  performance  thereof  by  all  of  the  former  partners  wiis 
decreed. 

After  stating  and  affirming  the  rule  that  a  person  must  come  speedily  for 
specific  performance,  or  not  at  all,  and  distinguishing  the  case  from  those  cases 
in  which  this  rule  had  been  applied,  (in  which  cases  it  is  said  the  contract.^ 
liad  not  for  a  long  period  been  acted  on  at  all,)  Sir  John  Rom  illy,  the  master 
of  the  rolls,  proceeded  as  follows:  **It  appears  to  me  extremely  difficult  to  ap- 
ply that  principle  to  this  case.  Suppose  the  simple  case  of  a  landlord  enter- 
ing into  a  contract  to  let  a  farm  or  a  mill  to  a  tenant  for  21  yeara,  and  they 
proceed  upon  this  footing:  The  tenant  takes  possession  and  pays  the  rent  an- 
nually, from  year  to  year,  for  a  period  equal  to  that  which  has  taken  place  on 
the  present  occasion,  which,  T  think,  amounts  to  something  like  13  or  14 
}  f^*lrs,  and  then  the  tenant  refuses  to  pay  any  more.     It  is  obvious,  on  that 
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.iiniple  statement  of  the  case,  that  the  landlord  then  coming  for  specific  per- 
formance of  the  contract — ^that  is,  to  enforce  the  execution  of  the  lease  could 
not  be  said. to  have  been  sleeping  upon  his  rights  for  13  years,  because  the 
parties  have  been  relying  upon  their  equitable  rights,  without  thinking  it 
Tiecessary  to  have  their  legal  rights  perfected.  Is  this  a  cjise  of  that  descrip- 
tion or  not?  If  it  is,  then  the  memorandum  of  agreement  has  been  acted 
upon  until  the  year  1854,  when  Mr.  Jowett  became  a  bankrupt,  and  it  is  only 
from  that  lime  that  any  delay  can  be  imputed  to  the  plaintiff;  but  after  that 
time  the  bill  is  filed  within  two  months  of  the  first  arrear  in  the  payment  of 
rent.  The  rent  was  very  regularly  paid  up  to  that  lime,  and  it  was  quite  suf- 
ficient for  the  lessor,  if  one  of  the  lessees  in  possession  paid  the  rent.  lie 
might  well  say,  1  do  not  wish  to  put  you  to  the  expense  of  a  lease,  provided 
the  rent  is  paid  during  the  wh(»le  of  the  time.  I  see  nothing  to  make  it  neces- 
sary for  the  landlord  to  come  for  the  execution  of  the  lease  until  the  rent 
ceased  to  be  paid." 

^hepheard  v.  Walker,  iJfi  La^v  T.  Rep.  (N.  S.)  47,  decided  by  Vice  Chancel- 
lor Kacon  in  1875,  is  still  a  stronger  cjise  for  the  plaintiff.  The  head-notes, 
which  sulficiently  state  the  case  and  the  points  decided,  are  Jis  follows:  *'In 
18-37  A.  agreed  to  grant  B.,  in  consideration  of  a  premium  of  ^GOO,  a  lease  of 
;i  messuage  for  a  term  of  31  years  at  the  yearly  rent  of  i'lOO.— the  premium  to 
iya  paid  on  the  day  6xed  for  completion, — ^and  if  from  ai\>'  cause  whatever  the 
leiise  was  not  completed  on  the  day  fixed,  H.  was  to  pay  interest  on  tlie  pre- 
mium until  completion.  B.  was  then  in  possession  of  the  messuage  under  an 
expiring  lease  granted  in  1826  for  31  years,  at  the  rent  of  £100.  A  draft  of 
the  new  lease  was  sent  to  B.,  who  never  returned  it,  or  in  any  way  signilied 
his  approval  of  it;  nor  did  he  pay  the  premium  or  any  interest.  He,  however, 
continued  in  possession  of  the  premises,  and  paid  A.  the  yearly  rent  of  £100 
«lown  to  the  twenty-fifth  March,  1806.  A.  died  in  1871  without  having  re- 
quired B.  to  complete  the  leiise,  and  without  having  even  demanded  payment 
*>f  the  premium  or  any  interest.  On  h  bill  filed  by  A.*s  executor  for  specific* 
performance  of  the  agreement,  held,  that  there  had  been  no  laches  or  aban- 
donment of  tlie  agreement  on  .tTle  part  of  A.,  and  that  B.  wfis  bound  to 
'X)mplete  the  lease,  and  to  pay  the  premiums,  together  with  interest  thereon 
from  the  day  fixed  for  completion." 

In  all  essential  particulars  the  above  cases  are  strikingly  like  the  present 
case,  with  this  difference,  perhaps:  that  there  the  circumstances  upon  which 
the  claim  of  laches  was  based  were  stronger  against  the  plaintiff  than  they 
are  here.  In  ^this  case  the  rent  was  paid  to  May  1,  1880,  and  none  was  due 
when  the  action  was  commencnl.  The  reasoning  of  those  cases,  and  the  re- 
sults reached  by  the  court,  commend  themselves  to  our  judgment.  We  do 
not  discover  tliat  the  doctrine  of  the  above  cases  has  been  questioned  or 
doubted,  either  in  England  or  this  country.  Shepheard  v.  [Valkf^r,  supra,  is 
referred  to  an<l  distinguished  in  Davfnport  v.  Walket-,  34  Law  T.  liep.  (X.  8.) 
1(>8,  and  in  Po?rM  v.  Lord  Dymror,  35  Law  T.  Ilep.  (X.  8.)  940,  in  both  of 
which  specific  performance  was  denied.  The  difference  is  stated  to  be  that  in 
Sht'phfrfrd  v.  Walker  the  landlord  was  enforcing  an  agreement  on  a  tenant 
who  (as  here)  had  the  means  of  fulfilling  it  in  his  own  hand.s,  and  it  was  the 
tenant's  own  fault  that  he  neglected  to  do  so,  while  in  the  cases  there  under 
consideration  the  facts  were  otherwise.  See,  also,  Rankin  v.  Laf/^'Z  DeG.,  F. 
&.L  65. 

After  very  careful  investigation  and  consideration,  we  are  impelled  to  the 
<x)nclusion  that  the  plaintiff  is  not  chargeable  with  laches  whicli  defeats  her 
right  to  have  specific  performance  of  the  defendants'  agreement  to  execute  on 
their  part  a  lejise  for  five  years,  and  hence  that  they  are  not,  in  equity,  to  be 
considered  as  tenants  from  year  to  year  merely,  but  as  holding  the  premises 
under  the  parol  agreement  for  a  five-years*  lea.se  thereof.     Of  course,  in  an 
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action  at  law  for  rent,  they  would  be  regarded  as  tenants  from  year  to  year. 
The  cases  cited  on  behalf  of  the  defendants  to  this  point  are  actions  at  law. 

8.  The  remaining  question  suggested  at  the  commencement  of  t^iis  opiniOA 
may,  we  think,  readily  be  disposed  of.  The  testimony  is  very  dear  and  satis- 
factory that  the  improvements  made  by  the  plaintiff  op  the  leased  premises, 
at  a  cost  of  $1,200,  were  made  under  and  pursuant  to  the  agreement  for  a 
llve-yeai-s*  lease,  and  as  part  performance  thereof,  and  not  otherwise.  The 
circuit  court  so  found.  Hence,  it  seems  quite  immaterial  whether  the  iia- 
provements  were  or  were  not  necessary,  or  whether  they  did  or  did  not  increase 
the  value  of  the  premises  and  rental  of  the  same.  Those  would  be  proper 
matters  for  inquiry  in  an  action  at  law  to  recover  damages  for  non^^erform- 
ance  of  the  agreement,  could  such  an  action  be  maintained,  but  they  have  no 
significance  in  an  action  for  specific  performance  of  the  agreement.  We 
think,  therefore,  that  the  court  very  properly  rejected  all  testimony  of  the 
necessity,  or  value  to  the  premises,  of  such  improvements. 
.  It  follows  that  the  judgment  of  the  circuit  court  must  be  affirmed. 


In  re  Fitzgerald,  Adm'r,  etc.,  and  others. 

Burt  and  others  p.  Fitzgerald,  Adm'r,  eto. 

Filed  May  31, 1883. 

Where  an  administrator  pays  oat  the  money  of  the  eatate  to  sopport  and  edneate  tbe  beira  of  k» 
Intestate  without  any  order  of  the  court,  he  simply  becomes  a  creditor,  and,  in  proving  the  itema  ■* 
paid,  he  is  within  the  proiiibltion  of  Hectioua  4069  and  4070  of  the  Kevlsed  Statutes  of  1S78;,  and  caa> 
not  testify  In  his  own  behalf  as  a  witness  in  respect  to  any  transaction  or  commnnicaUoii  in  relatMm 
to  such  payments  by  bim  personally  with  u  deceusej  lieir,  to  whom  it  is  alleged  socb  payments  wcm 
made  for  the  beneHt  of  the  others. 

Section  39*^7  of  the  Revised  Statute?  of  1878,  (chapter  71,  §9,  Rev.  St.  1(^9.)  providing  that  aa  exoe- 
ator  or  ndministrntor  "may  be  examined  on  oath  by  the  court  upon  any  matter  relating  to  bin  ac- 
count and  the  settlement  of  the  estate,'*  is  not  applicable  to  such  u  ease. 

Section  3922  of  the  Kovised  Stntntes  is  imperative  that  the  prescribed  commissions  shall  lie  allowed 
to  an  administrator,  and  it  gives  the  court  no  discretion  to  withhold  them  because  of  his  altered  neg- 
lect of  duty. 

Appeal  from  circuit  court,  Milwaukee  county. 

The  appellants,  Ellen  Burt,  formerly  Fitzgerald,  and  Sarah  Fitzgerald,  and 
the  deceased  wife  of  the  appellant,  (.Charles  E.  Grain,  to-wit,  Mary  Crain,  for- 
merly Fitzgerald,  were  the  only  surviving  children  and  heirs  at  law  of  John 
Fitzgerald  at  the  time  of  his  decease,  which  occurred  in  1855.  His  widow 
also  survived  him.  Fitzgerald  was  a  resident  of  Milwaukee  county,  and 
owned  80  acres  of  land  in  that  county  at  the  time  of  his  death.  He  (Ueil  in- 
testate. His  daughter  Mary  was  then  11,  Sarah  7,  and  Ellen  5  years  old. 
The  history  of  the  proceedings  down  to  the  trial  in  the  circuit  court  is  cor- 
rectly stated  in  the  printed  cjtse,  as  follows: 

"Soon  after  the  death  of  Fitzgerald,  due  proceedings  in  that  behalf  hariner 
been  had,  his  widow  was  appointed  by  the  county  court  of  Milwaukn©  bounty, 
in  probate,  administratrix  of  his  estate,  and  duly  qualified  and  coatiuue«)  tc 
act  as  such  until  «^ie  die/l,  in  February,  1861.  The  said  county  court  theiT- 
upon,  on  the  (irst  day  of  March,  1861,  appointe<i  Maurice  Fitzgerald,  a  brother 
of  said  John,  administrator  de  boai^t  uon  of  said  estate,  and  he  immediately 
qualified  and  entered  upon  the  duties  of  his  office.  The  estate  then  consisted 
of  only  these  80  acres  of  laud,  which  were  subject  to  a  mortgage  to  the  state 
of  Wisconsin,  made  to  secure  the  payment  of  4^)00  and.interest  at  7  per  cent. 

"On  November  23,  1861.  pursuant  to  the  order  of  said  county  court,  Mao* 
rice,  the  administrator,  sold  the  farm  to  one  John  Elmers  for  the  sum  of 
$2,72(^    The  terms  of  the  sale  were  one-fourth  down,  balance  in  three  yeanu 
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with  interest  at  7  per  cent.  The  whole  arnount  was  paid  to  the  administra- 
tor in  installments  from  time  to  time,  with  interest  on  the  deferred  payments^ 
until  the  whole  was  paid,  in  January,  18t>8,^  whereupon  the  administrator  sat- 
isfied the  mortgage  of  record.  From  the  proceeds  the  administrator  paid  the 
interest  on  said  mortgage  of  8500  to  tlie  state,  from  January  9, 1862,  until 
April  25,  18G4,  when  the  principal  was  paid. 

**Mary  Fitzgerald  married  Cliarles  E.  Ci*ain  in  1873,  and  died  the  following^ 
year,  without  issue  and  intestate.  Cliarles  £.  Crain,  her  husband,  was  after- 
wards ap|M>inted  administrator  of  her  estate  and  duly  qualified,  and  entered, 
upon  the  discharge  of  the  duties  of  his  otfice,  which  he  still  holds. 

"The  administrator,  Maurice  Fitzgerald,  failed  to  lile  any  account  of  his 
administration,  and  on  the  seventh  day  of  November,  1879,  upon  the  petition 
<if  said  Ellen  and  Sarah  Fitzgerald, the  said  probate  court  issued  a  citation  to 
said  administrator,  requiring  him  to  account  to  the  court  for  tlie  property  he 
had  received  as  administrator  de  bonis  non.  The  administrator  thereupon  filed 
an  account  on  or  about  the  twelfth  day  of  February,  18S0.  Thereafter  came 
the  petitioners,  Siirah  and  Ellen,  and  filed  ttieir  objections  to  sundry  items  of 
the  siccount.  The  cause' was  tiiereupon  set  for  trial  by  the  said  probate  court, 
and  tried  by  that  court  in  June,  1880.  The  probate  court  rendered  judgment,, 
disallowing,  in  part,  the  account  of  said  administrator,  and  from  that  judg- 
ment the  iidministrator  appeiUed  to  the  circuit  court  of  Alilwaukee  county .*' 

The  matter  was  tried  m  the  circuit  court,  and  the  account  of  tlie  adminis- 
trator was  stated  by  the  court.  The  account  so  stated  shows  an  unexpended 
hahince  of  the  cstiite  in  the  hands  of  the  administrator  of  J?  10;),  for  which  sum, 
together  with  interest  thereon  from  January  8,  18t>8,  and  850  costs  and  dis- 
bursements, the  administrator  was  held  chargeiibJe.  It  was  so  ordered  and 
adjudged  by  the  court.  / 

Tliis  appecal  is  by  the  two  surviving  daughters,  aMd  the  administrator  of  the- 
estate  of  the  de^^eased  daughter,  from  such  order  and  judgment.  Tlie  case  is 
further  stated  in  the  following  opinion. 

Howard  <C-  Wafl  and  Jonhfia  Stark,  for  respondent,  Maurice  Fitzgerald,  ad- 
ininistrator,  etc.  E.  Mariiwr  and  t\  M.  Uoyt,  for  appellants,  Nellie  Burt  and 
others. 

Lyon,  J.  The  account  of  the  administrator  with  the  estate  of  John  Fitz- 
gerald, as  stated  by  tlie  court,  consists  of  a  large  number  of  items,  to  the  allow- 
iiuce  of  most  of  which  no  exceptions  were  taken  by  the  appellants.  Many  of 
those  not  excepted  to  are  charges  by  the  administrator  for  moneys  advanced 
F>v  him  for  the  education,  support,  and  niaintenance  of  the  three  minor  chil- 
dren of  John  Fitzgerald  from  1801  to  1808.  No  guardian  was  ever  appointed 
for  either  of  them,  and  the  advances  were  chiefly  made  to  the  eldest  dtiughter,, 
Mary,  wlio  seems  to  have  kept  the  children  togetlier  and  to  have  had  the  wire 
of  them.  The  items  of  this  class  not  objected  to  are  covered  by  receipts  given 
by  Mary  to  the  fulministrator.  The  court  allowed  several  charges  of  the  same 
crfjuss,  for  which  the  administrator  was  unable  to  produce  any  vouchers  These 
consist  mainly  of  charges  for  money  paid  by  Elmers,  the  purchaser  of  the  farm, 
on  account  of  the  purchfise  money  therefor,  directly  to  Mary,  and  retained  by 
li«i*  and  expended  for  the  support  of  the  family.  The  only  evidence  to  sup- 
port these  charges  w:is  the  testimony  of  the  administrator.  He  testified  that 
l»ping  absent  from  Milwaukee  the  most  of  •the  time  during  the  years  1864  and 
18(55,  he  authorized  Elmei*s  to  make  payments  on  the  farm  to  Mary;  that  EU 
iners  reported  to  him  he  htul  paid  Mary  in  February,  1804,  j?8^J;  iivjuly  of  the 
same  year  Jfrl20;  in  January,  1805.  8135;  and  in  May,  1865,  $157;  that  Mary 
told  him  Elmers  had  paid  her  the  above  sums;  and  that  thereupon  he 
treated  those  payments  as  matle  to  himself,  and  allowed  them  to  Elmers  on 
the  purchase  money  for  the  land.  He  further  testified  that  Elmers  delivered 
to  him  receipts  of  Mary  for  those  payments,  when  they  settled,  but  that  such 
r43ceipts  were  lost.    It  appears  that  Elmers  is  dead. 
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The  foregoing  is  substantially  all  of  the  testimony  in  support  of  the  charges 
for  money  paid  to  Mar}'  by  Elmers,  It  was  all  duly  and  seasonably  objeete<I 
to  on  behalf  of  the  appellants  on  the  ground  thft  it  related  to  transactions 
with  the  deceased  Mary,  acting  in  her  own  right  and  as  agent  for  her  sisters, 
and  was  inadmissible  under  the  statute.  The  testimony  was  admitted,  and 
the  cliarges  in  the  administrator's  account  to  which  it  was  directed  were  held 
to  be  estiiblished  by  it,  and  were  accordingly  allowed.  The  most  important 
question  presented  by  this  appeal  is  whether  the  testimony  was  competent  or 
not. 

It  wiis  just  now  suggested  that  the  objection  to  this  testimony  was  based 
upon  the  statute.  It  is  provided  in  section  4069,  Rev.  St.  p.  991,  that  no  party 
:^hall  l>e  examined  as  a  witness  in  respect  to  any  transaction  or  communica- 
tion by  him  personally  with  a  deceased  person  in  any  civil  action  or  proceed- 
ing in  which  the  opposite  party  derives  his  title  or  sustains  his  liability  to  the 
(.iiuse  of  action  from,  through,  or  under  such  deceased  person.  The  next  sec- 
tion [)rovides  that  no  party  shall  be  examined  as  a  witness  in  respect  to  any 
transaction  or  communication  by  him  personally  with  an  agent  of  the  adverse 
}>avty,  when  such  agent  is  dead.  The  statute  contains  exceptions  to  the  ap- 
]>lication  of  the  rule,  but  these  have  no  significance  here,  and  need  not  be 
stated.  On  the  other  hand,  another  statute,  which  was  enacted  long  before 
rhat,  which  allows  a  party  to  be  a  witness  in  his  own  behalf  in  any  case,  pro- 
vides that  an  executor  or  aiiministrator  mav  be  examined  on  oath  upon  any 
-.natter  relating  to  his  account.  Uev.  St.  1849,  (\  71,  §  9;  liev.  St.  1858,  r. 
J 02.  §  9.  Such  was  the  law  when  the  statute  which  makes  a  party  a  compe- 
:eui  witness  in  his  own  behiilf  was  first  enacted,  and  such  continues  to  be  the 
law.  Uev.  St.  p.  903,  g  3927.  The  language  of  the  present  statute  is:  *'  He 
rth«*  executor  or  administrator]  may  be  examined  on  oath  by  the  court  upon 
any  matter  relating  to  his  account  and  the  settlement  of  the  estate." 

The  leiirneil  counsel  for  the  administrator  argues  that  the  statutes  above 
cited  (Kev.  St.  Jijg  4009, 4070)  have  no  application  to  a  case  like  this,  and  do  not 
interfere  with  the  power  of  the  court,  fully  and  without  restriction,  to  exam- 
>Tie  the  administrator  on  oath  in  respect  to  his  account  and  the  settlement  of 
Lhe  estate;  otherwise  tlie  power  would  have  been  dropped  out  of  the  statute, 
•iyt  at  least  qualified  or  limited  in  the  revision  of  1878  to  correspond  with  sec- 
tions 4069  and  4070,  which  were  first  enacted  before  that  revision.  And, 
iurther,  that  the  examination  of  the  administrator  must  necessarily  have  the 
I'orrf  and  effect  of  testimony  in  the  proceeding,  although  he  testify  to  transac- 
tions with  a  deceased  person  through  whom  the  opposite  party  sustains  the 
!iat)ility  to  the  cause  of  action  alleged  against  him,  or  who  acted  as  the  agent  of 
surh  oj)posite  party.  To  determine  which  of  these  conflicting  positions  is  the 
lorrect  one,  it  becomes  necessary  to  examine  more  clearly  than  has  yet  been 
done,  the  nature  of  the  account  which  the  administrator  here  interposes  really 
iigjiinst  the  heirs  of  his  intestate,  although  in  form  against  the  estate  of  his 
intestate. 

It  wjis  not  the  duty  of  the  administrator  and  he  had  no  authority  to  fur- 
nish out  of  the  estate  of  the  intestate  in  his  hands  the  means  to  support  and 
^lu(rate  the  heirs  of  such  intestate.  The  court  made  no  allowance  for  thocH? 
^>bjo<"ts,  nor  directed  him  to  make  any  such  expenditures.  In  so  doing,  heas- 
s»imed  the  functions  of  a  guardian'of  those  minor  heirs,  and  acted  entirely 
upon  liisown  personal  responsibility.  Had  his  transactions  been  in  the  form 
<»f  a  loan  of  money  to  them,  it  is  not  perceived  that  they  would  have  been  es- 
sentially different.  In  substance  and  legal  effect,  by  advancing  money  to  them 
be  tlid  not  charge  the  estate  of  his  intestate,  but  only  made  himself  their  cred- 
itor for  the  sums  so  advanced.  Having  made  such  advances  in  apparent  good 
iaith,  we  do  not  determine  whether  the  probate  court,  exercising  the  very 
broatl  equitable  powers  conferred  upon  it  by  law,  might  or  might  not  protect 
him  by  allowing  him  to  reimburse  himself  for  such  advances  out  of  the  estate, 
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before  distribution.  It  is  unnecessary  to  determine  this  question  here,  be- 
f*au8e  the  heirs  do  not  object  to  the  exercise  of  that  power.  They  are  willing 
that  the  administrator  should  be  allowed  in  this  accounting  all  sums  advanced 
by  him  to  Mary.  But  they  insist  that  he  shall  establish  the  amount  of  such 
advances  by  legal  evidence. 

Because  these  disputed  charges  in  the  administrator's  account  are  not,  cor- 
rectly speaking,  matters  of  account  l)etween  tlie  administrator  and  the  estate 
of  his  intestate,  but  are  mere  pei-sonal  claims  against  the  heirs  of  the  intes- 
tate, in  respect  to  which  the  relation  of  creditor  and  debtors  exists  between 
the  administrator  and  heirs,  it  seems  very  clear  to  us  that  the  statute  provid- 
ing for  the  examination  of  the  administrator  on  oath  concerning  bis  account 
does  not  include  such  charges.  Ileiice,  if  it  be  conceded  that  counsel  deduce 
the  correct  rule  of  evidence  from  the  statute,  the  rule  is  not  applicable  to  this 
<'iise.  The  heirs  may  well  say  to  the  administrator:  "You  seek  to  recover 
your  individual  demand  against  us  by  obtaining  an  allowance  thereof  out  of 
the  estate  of  ouran(;est»r  in  your  hands,  before  the  estate  is  assigned  and  dis- 
tributed to  us.  We  do  not  object  to  this,  but  we  dispute  portions  of  your 
claim  against  us,  and  insist  that  you  establish  it  by  the  same  evidence  which 
would  be  required  had  you  brought  a  common-law  action  against  us  therefor.'' 
The  views  above  expressed  relieve  us  from  determining  the  effect  as  evidence 
t)f  the  testimony  of  the  lidministrator  given  upon  his  examination  on  oath,  in 
case  the  court  requires  such  examination.  It  may  be  suggested,  however', 
that  the  object  of  the  statute  is  to  give  the  court  power  to  couipel  a  discovery 
by  such  examination  of  the  administrator,  and  that  prpbably  his  statementi^ 
would  have  the  same  elTect  as  evidence  as  would  an  answer  to  a  bill  of  dis- 
«!Overy  under  the  old  practice.  But  it  is  unnecessary  to  pursue  the  subje<'t 
further. 

The  testimony  of  the  julministrator,  given  on  the  trial  of  the  admissions  ol 
Mary  Fitzgerald  that  she  had  received  the  sums  from  Elraei-s  in  1864  and 
1865,  charged  in  his  account,  as  well  as  of  the  contents  of  the  alleged  lost  re- 
ceipts therefor,  is  clearly  within  the  prohibition  of  the  statutes  above  cite<l 
(sections  4069,  4070)  and  must  be  excluded.  The  appellants  are  the  opposite 
or  adverse  parties  within  the  meaning  of  those  sections ;  the  testimony  related 
to  transactions  and  communications  by  the  administrator  personally  with  the 
deceased  Mary,  acting  therein  for  herself  and  as  the  agent  of  her  sisters ;  and 
the  alleged  liability  of  the  appellants  to  the  cause  of  action  against  them  here 
asserted  by  the  administrator  is  based  solely  upon  such  acts  of  Mary.  Exclud- 
ing such  testimony,  there  remains- no  sufficient  proof  to  sustain  the  charges  in 
the  account  for  money  paid  by  Elmers  to  Mary  in  1864  and  1865.  There  are 
other  disputed  items  in  the  accoimt  which  require  brief  notice.  The  two  ap- 
j>ellants,  Sarah  and  Ellen,  were  placed  at  the  school  of  the  sistei-s  of  Xotrc 
I>ame  (called  St.  Mary's  Institute)  in  1868,  and  there  educated.  The  admin- 
istrator paid  on  account  of  their  expenses  there  S4(J0  out  of  the  estate. 
There  remains  an  unpaid  balance  therefor  of  878.45.  The  circuit  court 
allowed  this  balance  to  the  administrator  in  stating  his  account  with  the 
estate  of  his  intestate.  This  was  eiTor.  Manifestly  there  should  be  no 
allowance  to  the  administrator  for  money  which  he  has  never  paid,  and  which 
the  case  fails  to  show  he  ever  became  liable  to  pay. 

The  account  stated  by  the  court  contains  two  charges  for  money  paid  to 
Mai7, — one  of  iftl9,  dated  October  15, 1861,  and  the  other  of  $171,  dated  Janu- 
ary 18, 1868.  Both  these  charges  are  covered  by  receipts  purporting  to  have 
been  .signed  by  Mary  Fitzgerald,  the  genuineness  of  which  was  disputed.  The 
CTTcnit  court  evidently  found  that  these  were  the  genuine  receipts  of  the  de- 
ceased Mary,  and  we  cannot  disturb  the  finding.  The  court  also  allowed  the 
adminisistrator  S93  for  fees  and  commissions.  It  is  claimed  that  he  should 
not  have  this  allowance  liecause  of  his  neglect  of  duty.    But  the  statute  seems 
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to  be  imperative  that  the  prescribed  commissions  shall  lie  allowed,  and  it  gives 
the  court  no  discretion  to  withhold  them.    Rev.  St.  p.  962,  §  3929. 

There  are  a  few  other  charges  in  the  account  which  are  disputed,  bat  they 
are  of  small  amount,  and  we  are  not  disposed  to  disturb  or  discuss  them. 
Under  all  of  the  circumstances  of  the  case  we  think  the  court  adopted  the 
correct  rule  of  interest,  and  that  the  same  rule  should  be  applied  to  the  cor- 
rected account.  Tlie  charges  which  were  improperly  allowed  amount  to 
1^49.45.  The  court  found  that  $100  remained  in  the  hands  of  the  adminis- 
trator. The  judgment  should  have  been,  therefore,  for  S649.45,  and  interest 
thereon  from  January  3,  1868,  together  with  the  costs  and  disbursements 
awarded. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion.  The  costs  in  this 
court  must  be  paid  by  the  respondent,  Maurice  Fitzgerald, 


Carpenter,  Adm'x,  etc.,  v.  Murphy. 
Filed  May  31. 1883. 

Section  3847  of  the  Revised  Stntates  does  not  repeal  section  3814  so  as  to  aHow  a  defendant  In  an  ac- 
tion iigainst  him  by  an  adminiHtrator  to  net  off  n  cliiim  that  woald  be  barred  by  the  latter  aectioa,  be- 
caose  not  presented  for  allowance  as  therein  provided. 

Although  section  42Zi  of  the  Revised  Statutes,  standinc  alone,  might  give  a  defondant  an  actloa 
Against  an  admlnistnitor  on  his  claim,  and  the  corresponding  right  of  set-off  In  an  action  bjr  the  ad- 
ministrutor  against  him  nnder  the  general  statute  concerning  coanter-claims.  (Rev.  St.  {|  265&-(.) 
or  section  4260  might  give  him  the  right  to  plead  such  set-off  in  snch  action,  both  the  right  of  actios 
and  set-off  are  taken  away  by  sections  3S44  and  3^5,  and  to  that  extent  the  general  provisions  of  the 
former  Mictions  ure  moditied  and  limited. 

Appeal  from  county  court,  Milwaukee  county 

The  acUon  is  upon  a  promissory  note  made  by  the  defendant  to  the  plain- 
tiff's intestate  for  $6,322.80  and  interest,  dated  July  1.  1875,  and  payable  by 
its  terms  one  year  from  date.  The  complaint  is  in  the  usual  form,  and  al- 
leges tlie  death  of  Mr.  Carpenter,  intestate,  February  24,  1881,  and  the  due 
appointment  and  qualification  of  the  plaintiff  as  administratrix  of  his  estate 
on  the  third  of  May  next  ensuing.  The  defendant  answered,  admitting  the 
making  of  the  note,  the  death  of  Mr.  Carpenter,  sind  the  appointment  and 
qualification  of  the  plaintiff  as  administratrix,  as  alleged  in  the  complaint 
He  also  interposed,  by  way  of  counter-claims  and  set-offs,  several  money  de- 
mands alleged  to  have  been  held  by  him  against  Mr.  Carpenter  at  the  time  of 
his  death,  amounting  in  all  to  several  thousand  dollars.  The  plaintiff  in  her 
reply,  after  traversing  the  allegations  of  the  answer  in  respect  to  such  coun- 
ter-claims or  set-offs,  alleged  in  bar  of  all  of  them  as  follows:  "That  the  said 
Matthew  H.  Carpenter  departed  this  life  February  24, 1881,  being  at  that  date 
a  citizen  and  resident  of  the  state  of  Wisconsin,  and  of  the  county  of  Milwau- 
kee, and  an  inhabitant  of  said  county;  that  on  the  third  day  of  May,  1881. 
upon  the  petition  of  this  plaintiff,  letters  of  administration  upon  the  estate  of 
said  Carpenter  were  duly  issued  and  granted  to  this  plaintiff  by  the  county 
court  of  Milwaukee  county,  Wisconsin,  in  probate;  that  on  the  third  day  of 
May,  1881.  the  said  county  court,  upon  the  application  of  this  plaintiff,  made 
an  order  limiting  the  time  for  creditors  of  said  estate  to  present  their  claims, 
to-wit,  allowed  the  period  of  six  months  therefor  from  and  after  the  date  of 
such  order,  and  therein  and  thereby  appointed  the  first  Tuesdays  of  October, 
1881,  and  November,  1881,  for  the  hearing  and  allowance  of  all  claims  against 
said  estate,  and  directed  that  notice  thereof  be  given  the  creditors  of  said  es- 
tate by  the  publication  of  said  order  in  the  Milwaukee  Daily  Setitifiel,  a  news- 
paper publisiied  in  the  county  of  Milwaukee,  for  the  period  of  four  successive 
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weeks;  that  the  said  notice  was  so  dulj^  given  by  the  publication  of  said 
order  in  said  newspaper  as  by  said  order  directed,  the  first  publication  thereof 
being  made  within  10  days  alter  making  said  order;  that  the  time  limited 
for  tlie  presentation  of  claims  against  said  estate  has  long  since,  and  prior  to 
this  action,  expired;  and  that  the  said  defendant  did  not,  nor  did  any  one  on 
his  behalf,  ever  present  for  allowance  any  of  the  claims  in  said  answer  al- 
leged, nor  have  they  or  any  of  them  ever  been  allowed,  whereby  said  claims 
And  each  of  them  have  become  barred."  To  this  defense  the  defendant  inter- 
posed a  general  demurrer,  which  was  overruled  by  the  court.  This  aj)peal  is 
by  the  defendant  from  the  order  overruling  such  demurrer. 

Jenkins,  Elliott  <£•  Winkler,  for  respondent,  Caroline  Carpenter,  adminis- 
tratrix, etc.    titark  cfe  Brandy  for  appellant,  Newton  S,  Murphy. 

Lyon,  J.  Counsel  for  plaintiff  claim  that  the  portion  of  the  reply  de- 
murred to  is  a  valid  pleading,  because  section  8844  of  the  Kovised  statutes 
bars  the  defendant  froni  pleading  the  set-offs  alleged  in  his  answer,  under  the 
^circumstances  alleged  in  the  reply.  Counsel  for  the  defendant  maintain  the 
right  to  interpose  such  set-offs  in  this  action  under  section  8847.  These  sec- 
tions are  as  follows:  *'Sec.  3844.  Every  person  having  a  claim  against  a  de- 
-ceased  person,  proper  to  be  allowed  by  the  court  or  commissioners,  who  shall 
not,  after  notice  given  as  required  by  section  three  thousand  eight  hundred 
and  thirty-nine,  exhibit  his  claim  to  the  court  or  commissioners  within  the 
time  limited  for  that  purpose,  shall  be  forever  barred  from  recovering  such 
4emand,  or  from  setting  off  the  same  in  any  action  whatever."  "Sec.  3847. 
Nothing  in  this  chapter  shall  be  construed  to  prevent  an  executor  or  admin- 
istrator from  commencing  and  prosecuting  any  action  against  any  other  per- 
son, or  from  prosecuting  any  action  comnui  iced  by  the  deceased  in  his  life- 
time, for  the  recovery  of  any  debt  or  claim,  to  final  judgment,  or  from  having 
execution  on  any  judgment.  In  such  case  the  defendant  may  set  off  any 
claim  he  may  have  against  the  deceased,  instead  of  presenting  it  to  the  court 
or  commissioners,  and  all  mutual  chiims  may  be  set  off  in  such  action.  If 
judgment  shall  be  rendered  in  favor  of  the  defendant,  the  same  shall  be  cer- 
tified by  the  cour*"  rendering  it  to  the  county  court,  and  be  considered  the  true 
iMilance,  and  paid  as  other  claims  allowed  against  the  estate." 

By  a  familiar  rule,  of  universal  application  in  such  cases,  these  two  sections 
are  to  be  construed  so  that  both  shall  stand  and  be  operative,  if  the  language 
employed  will  admit  of  such  construction.  The  demands  against  the  plain- 
tiff's intestate,  Mr.  Carpenter,  which  the  defendant  seeks  to  set  off  against 
the  note  in  suit,  are  demands  proper  to  be  allowed  by  the  court  or  commis- 
sioners, and  hence  are  included  in  the  prohibition  and  bar  of  section  384:4. 
The  next  section  prohibits  the  bringing  of  an  action  iipon  them  against  the 
administrators.  Hence,  if  section  3844  stood  alone,  there  is  no  room  to 
4loubt  that,  if  the  facts  stated  in  the  reply  are  true,  the  defendant  hiis  lost  all 
remedy  upon  his  demands,  either  by  way  of  action  or  set-off,  and  the  demurrer 
to  the  reply  was  properly  overruled.  The  provision  is  plain  and  unmistakable 
that,  by  failing  to  present  his  claim  to  the  commissioners,  the  defendant  was 
forever  barrefl  from  setting  off  the  same  in  any  action  whatever. 

Does  section  3847  either  repeal  or  modify  this  provision,  as  respects  the 
•demands  sought  to  be  setoff  in  this  action?  It  seems  quite  clear  to  our 
minds  that  it  does  not.  The  language  of  the  section  is:  "In  such  case  the 
defendant  may  set  off  any  claim  he  may  have  against  the  deceased,  instead 
of  presenting  it  to  the  court  or  commissioners,  and  all  mutual  claims  may 
be  set  off  in  such  action."  The  defendant  having  failed  to  present  his  claims 
against  the  plaintiff's  intestate  to  the  commissioners,  and  the  time  allowed  by 
law  for  so  presenting  them  having  elapsed,  such  claims  were  absolutely  and 
forever  barred,  either  as  the  basis  of  action  or  a  set-off.  Section  3844  did  not 
merely  affect  the  remedy,  it  extinguished  the  right.  Brown  v.  Parker,  28 
Wis.  21.    From  thenceforth  the  defendant  had  no  claim  against  the  deceiised ; 
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no  mutual  claims  existed  between  them.  Moreover,  section  »847  giveB  th»- 
(lefendant  an  option  to  set  off  against  the  demand  upon  which  the  adminis- 
tratrix  lias  brought  suit,  any  claim  the  defendant  may  have  againat  the  de- 
ceased, or  any  mutual  claim,  ''instead  of  presenting  it  to  the  court  or  oom- 
missioners."  This  plainly  implies  that  the  right  of  so  presenting  the  claim 
sought  to  be  set  otT  must  have  existed  when  the  action  was  commenced,  other- 
wise no  option  could  be  given,  and  the  sentence  last  above  quoted  would 
have  been  omittetl  from  the  statute. 

If  the  defeiulant  has  the  right  of  set-off  which  he  claims,  it  is  because  sec- 
tion 88^7  repeals  i>ro  t-antn  section  8844.  A  construction  which  leads  to  that 
result  is  to  be  avoided,  unless  it  is  inevitable.  Such  a  construction  of  secUou 
8847  is  not  inevit:ii)le,  or  even  reasonable,  in  our  opinion.  Confining  the  sec- 
tion, as  the  legislature  manifestly  intended  it  should  be,  to  thotte  actions  by 
an  executor  or  administrator  in  which  the  defendants  have  existing  <dalins 
af?ainst  the  deceased,  and  have  an  existing  right  to  present  them  for  allow- 
ance to  the  court  or  commissioners,  and  both  sections  may  stand  together. 
The  language  of  section  8847  not  only  admits  of,  but  plainly  points  to,  thai 
construction,  and  the  rule  of  statutory  interpretation  which  requires  tb- 
court  to  adopt  it  as  the  true  construction  of  the  section,  is  axiomatic. 

We  get  but  little  light  on  the  subject  or  aid  from  the  adjudications  in  other 
stales.  Tiie  supreme  court  o*  Vermont  has  given  the  construction  here  in- 
dicated to  similar  statutes,  while  the  supreme  court  of  Missouri  has  taken  ji 
different  view.  Ewlmj  v.  (insioold,  48  Vt.  4(MJ;  Houle  v.  Bmton^  44  Vt 
801);  littles  v.  Smith,  55  Mo.  8t)8;  Hay  v.  Merhanitis'  Bank,  61  Mo.  72.  For 
tlie  re:isons  above  suggt^stnd  we  are  constrained  to  think  the  Vermont  court 
has  given  to  tlie  statute  tlie  construction  required  by  the  settled  rules  of  stat- 
utory intm'pretation. 

Counsel  tordetcndant  have  submitted  arguments  in  support  of  the  validity 
uf  tlie  set-ott's  pleaded,  founded  upon  two  other  sections  of  the  Revised  Stat- 
utes, one  of  whicli  is  contained  in  the  general  statute  of  limitations,  [chapter 
177,]  and  the  other  in  the  general  chapter  concerning  set-offs.  Chapter  178 
These  section  are  ?is  follows:  *' Sec.  4284.  If  a  person,  entitled  to  briog  a& 
action,  die  before  the  expiration  of  the  time  limited  for  the  coaiiaenoement 
thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  by  hi^ 
representatives  after  the  expiration  of  that  time,  and  in  within  one  year  from 
liis  death.  If  a  person  against  whom  an  action  may  be  brought  die  before 
the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survives,  an  action  may  be  commenced  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing,  within  this  state,  of  letters 
tejitamentary  or  of  administration."  "»Sec.  4260.  In  actions  brought  by  exe- 
cutors and  administrators,  demands  existing  against  their  testators  or  inte--- 
tates,  and  belonging  to  the  defendant  at  the  time  of  their  death,  may  be  set  of! 
liy  the  defendant  in  the  same  manner  as  if  the  action  had  been  brought  b> 
and  in  the  name  of  the  decejised." 

These  are  general  provisions,  subject  to  modification,  restriction,  and  limit- 
ation in  particular  classes  of  actions,  by  the  spetulic  provisions  of  other  chap- 
ters. Sections  8844  and  8847,  above  quoted  and  construed,  are  fonnd  in  chaj^ 
ter  165,  entitled  "  Of  the  proof  and  payment  of  debts  and  legacies.*'  Wiiat- 
<^ver  specific  provisions  that  chapter  contains  which  contravene  the  generai 
provisions  of  chapters  177  and  178.  must  prevail.  Rev.  8t.  p.  1 147, «ec  4972.  $ 
14.  If,  therefore,  section  4284,  standing  alone,  would  have  given  the  defend 
ant  an  action  against  the  adminlRtratrix  on  his  claim,  and  the  corresponding 
right  of  set-off  in  this  action  under  the  general  statute  concerning  counter- 
i-laims,  (Rev.  St.  p.  725,  §§  2655-6,)  or  if  section  4260  would  have  glyea  the 
right  to  plead  such  set-off  in  this  action,  both  the  right  of  action  and  s^rolT 
are  taken  away  by  sections  8844  and  8845,  and  to  that  extent  the  general  pnK 
visions  referred  to  are  modified  and  limited. 
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There  are  several  classes  of  tictions  excepted  from  the  piovisioiis  of  chapter 
165,  and  as  to  those  sections  4284  and  4260  probably  remain  in  full  force.  If 
iiQ  time  has  been  Axed  in  which  creditors  may  present  their  claims  ag^ainst 
the  deceased  for  allowance,  or  if  no  notice  of  such  liuiitatiun  \y<\a  been  ordered 
or  given,  the  creditor  may  maintain  an  action  against  the  executor  or  admin- 
istrator. So,  also,  such  an  action  may  be  maintained  for  the  recovery  of  spe- 
cific real  or  personal  property,  or  to  establish,  enforce,  or  foreclose  a  lien  or 
right  of  lien  on  real  or  personal  property.  Section  :1845.  What  the  effect 
would  be  upon  the  rfght  of  set-off  should  tiie  plaintiff  in  an  action  die  before 
the  answer  is  put  in,  we  need  not  determine.  The  question  will  seldom  arise, 
for  the  reason  that  the  practice  in  this  state  would  usually,  almost  inevitably, 
require  the  defendant  to  answer  in  such  a  case  before  the  time  for  presenting 
I'laims  could  elapse. 

The  cause  has  been  argued  by  the  respec^tive  counsel  with  great  ability,  and 
numerous  cases  adjudged  elsewhere  have  been  cited  to  the  different  proposi- 
tions contended  for.  It  has  not  been  deemed  necessary  to  comment  on  these 
cases  in  this  opinion,  because  we  are  satisfied  that  this  case  is  ruled  by  a  few 
♦*lementary  principles,  concerning  which  there  can  be  no  controversy.  We 
have  endeavored  to  apply  those  principles  to  the  case,  and  we  think  it  inevi- 
tably results  therefrom  that  the  defendant  has  lost  the  right  to  interpose  in 
this  action  the  set-offs  which  he  has  pleaded. 

The  order  of  the  county  court,  overruling  the  demurrer,  must  be  affirmed. 


BoHAN,  by  his  Guardian,  v.  Milwaukee.  L.  S.  &  W.  Ry.  Co, 
Filed  May  31,  1883. 

lo  an  acUoD  for  personal  injary  caaaed  by  the  negligence  of  a  railroad  company,  anless  it  ia  con. 
claslvely  proved  either  that  the  defendant  was  not  guilty  of  any  negligence  which  caused  the  InJary 
•  .omplained  of,  or  that  the  plaintiff  himself  was  guilty  of  negligence  which  contributed  thereto,  a  non- 
suit should  not  be  ordered. 

lu  this  case,  as  there  was  eyidence  which  should  have  been  submitted  to  tlie  jury  for  them  to  deter- 
•iiine  therefrom  whether  or  not  the  defendant  was,  under  the  circumstances,  guilty  of  negligence,  or 
\  he  plaintiff,  by  his  want  of  proper  care,  contribute<l  to  the  nccident,  the  nonsuit  directed  by  the  court 
\:\%  Improperly  ordered,  and  the  circuit  court  properly  y seated  it  and  ordereil  a  new  trial. 

4  >RTOH,  J.,  dissents. 

Appeal  from  circuit  court,  Ozaukee  county. 

Action  to  recover  damages  for  personal  injuries  a]U»,ged  to  have  been  caused 
by  the  negligence  of  the  defendant  company.  The  railway  of  the  defendant 
from  Milwaukee  passes  north  through  the  west  portion  of  the  city  of  Port 
Washington,  crossing  a  highway  leading  into  the  city  from  the  west.  The 
tleiiot  of  the  company  in  Port  Washington  is  located  on  tlie  east  side  of  the 
railway  a  short  distance  north  of  the^  highway,  and  the  dej)Ot  platform  ex- 
;ends  south  to  the  highway.  On  the  evening  of  June  5, 1SS2,  the  plaintiff, 
who  resides  west  of  the  railway  and  street  crossing,  startwl  from  the  city  for 
his  home.  When  he  reached  the  crossing,  he  went  upon  the  depot  platform, 
.iiul  remained  there  a  short  time  conversing  with  some  friends.  He  then  left 
I'or  home,  and  when  crossing  the  west  rail  of  the  track  was  struck  and  injured 
by  a  gravel  car,  which  was,  with  two  others,  being  pushed  by  the  locomotive  at- 
tached to  a  regular  train  from  the  south,  then  due  at  the  depot.  This  hap- 
j>ened  about  10  o'clock  in  the  evening,  and  is  the  injury  complained  of.  The 
three  gravel  cars  occupied  a  space  of  over  100  feet  on  the  track  ahead  of  the 
locomotive.  The  plaintiff  testihed  that  as  he  was  about  to  cross  the  track  he 
looked  south  and  saw  the  liead-light  of  the  locomotive,  which  he  thought  was 
about  at  a  switch,  admittted  to  be  at  least  200  feet  south  of  the  ix)int  where 
plaintiff  was  strack.  He  further  testified  that  he  saw  nothing  on  the  track 
Y.15 — 51  (no.  XV) 
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ahesid  of  the  locomotive.  Several  other  witnesses  testified  that  they  each  saw 
the  head-light  of  the  approaching  train,  but  neither  of  them  saw  the  gravel  car? 
ahead  of  tlie  locomotive  until  the  moment  the  plainti  11  w.is  struck.  These  wert 
platform  cars,  and  the  testimony  tends  to  show  that  they  liad  gravel  upon  them, 
but  no  light  or  other  signal  of  their  presence  there.  On  the  above  testimonr 
the  circuit  judge  nonsuited  the  plaintiff,  but  subsequently,  at  the  same  term, 
made  an  order  setting  ^iside  the  nonsuit  and  granting  a  new  trial.  From  sucb 
order  the  defendant  company  appeixls. 

George  W,  Foster,  for  respondent,  Franiv  J.  Bohan,  by  guardian.  Alfred  I. 
Cary  and  Bradley  Q,  Schley^  for  appellant,  Milwaukee,  L.  S.  &  W.  Ry.  Ca 

Lyon,  J.  We  agree  with  the  learned  counsel  for  the  defendant  thut  no 
question  of  judicial  discretion  is  here  involved.  The  only  question  presented 
by  tins  appeal  is,  was  or  was  not  the  nonsuit  properly  granted?  If  it  was. 
tl)e  order  setting  it  aside  and  granting  a  new  trial  is  erroneous  and  sboald  U 
reversed;  if  it  wjis  not,  the  order  should  be  alfirmed.  Unless  it  w;is  concia- 
sively  proved,  either  that  tlie  defendant  was  not  guilty  of  any  negligence  which 
caused  the  injury  complained  of,  or  that  the  plaintiff  himself  was  guilty  of 
negligence  which  contributed  thereto,  the  nonsuit  should  not  have  been  or- 
dered. The  question  to  be  determined  is,  were  either  of  these  propositions  i^ 
established  ? 

On  the  one  hand,  the  failure  of  the  defendant  to  place  a  light  upon  the  for- 
ward gravel  car,  to  indicate  the  presence  of  tlie  gravel  cars  ahead  of  the  lo- 
comoti^^e,  is  alleged  as  negligence  of  the  defendant.  On  the  other  hand,  it  i« 
claimed  that  the  head-light  of  the  locomotive  rendered  tliose  cars  visible  ta 
pei-sons  at  the  street  crossing,  and  that  had  the  plaintiff  used  pi^per  ca>' 
wiien  he  saw  the  head-light,  he  would  have  seen  the  gravel  c;irs  in  advance  o! 
the  locomotive.  IFad  the  locomotive  been  at  the  head  of  the  moving  train,  i: 
will  scarcely  be  claimed  that  the  plaintiff  was  negligent  in  attempting  tocn^s 
the  track  before  it,  for  the  proof  shows  that  he  had  ample  time  in  which  i>^ 
cross  before  the  locomotive  reached  the  crossing.  At  least,  it  could  not  beheli 
as  a  proposition  of  law  that  his  attempt  so  to  cross  the  track  wiis  negligenrn 
It  would  be  for  the  jury  to  say  whether  it  was  or  not.  Had  the  plaintiff  known 
tiiat  over  100  feet  of  the  track  in  advance  of  the  approaching  locomotive  w\> 
occupied  by  the  gravel  cai*s,  it  seems  clear  that  he  would  have  been  charge:U>]t' 
with  negligence  in  attempting  to  cross  the  track  ahead  of  the  moving  train; 
especially  so  when  there  is  no  pretense  of  the  existence  of  any  eraergencj 
which  required  him  to  cross  before  the  train  passed  or  stopped.  If  by  thee^- 
ercise  of  proper  care  and  scrutiny  the  plaintiff  woiild  or  might  have  seen  thp 
gravel  cars,  his  failure  to  discover  them  was,  in  the  like  manner,  negligence. 
If  the  plaintiff  is  chargeable  with  negligence  because  he  failed  to  see  the  gnivei 
cars,  he  is  so  because  the  head-light  surtieiently  disclosed  their  presence.  It  i> 
not  in  proof  that  cars  are  usually  propelled  in  advance  of  regular  trains, — pn^ 
sumably  they  are  not,  especially  in  ttie  night-time, — iind  no  weans  other  than 
the  head-light  is  suggested  by  which  the  plaintiff  might  have  informed  himie^* 
that  such  cars  preceded  the  locomotive. 

On  the  other  hand,  it  is  not  unlawful  for  railway  companies  to  propel  can 
by  pushing  them  in  advance  of  the  locomotive  by  which  they  are  propelU^i 
when  the  exigencies  of  their  business  require  it  to  be  done.  If  they  do  so  nmitv" 
circumstances  which  increase  the  risks  of  injury  to  persons  or  property,  ih*-. 
law  places  them  under  obligation  to  give  timely  and  suitable  notice  or  warn- 
ing, in  some  manner,  of  what  they  are  doing.  In  this  Ciise  it  does  not  app^r 
that  the  gravel  cars  could  be  distinguished  or  their  presence  discovered  br 
persons  at  the  street  crossing,  when  the  plaintiff  attempted  to  cross  the  tr.w^. 
unless  by  aid  of  the  head-light.  If,  therefore,  the  hesid-light  did  not  disela-" 
to  pei*sons  at  that  point,  using  proper  care  and  watchfulness,  that  the  looia  - 
tive  was  preceded  by  the  gravel  care,  the  defendant  company  w;tt  noglijient 
in  not  furnishing  some  other  and  more  effectual  signal  or  notice  of  the  fact. 
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Ilenee,  the  case  seems  to  turn  upon  the  question  of  the  sufficiency  of  the 
heud-light  to  enable  the  plaintiff  to  discover  the  gravel  cars  by  exercising  due 
care  and  scrutiny,  if  it  was  sutlicient,  the  plaintiff  was  negligent  and  tbo 
iiefendant  was  not.  If  it  was  not  sufficient,  the  result  is  reversed — the  de- 
fendant was  negligent  and  tlie  plaintiff  wiis  not. 

All  of  the  witnesses  who  testify  on  tlie  subject  say  that  they  saw  the  head- 
iip^fit  of  the  locomotive,  but  did  not  see  the  gravel  cars  which  preceded  it  un- 
til the  moment  tlie  plaintiff  was  struck.  The  gravel  upon  the  cars  probably 
gave  to  them,  to  some  extent,  the  color  or  appearance  of  the  road-bed;  and 
this  might  have  interfered  with  seeing  the  cars  from  the  crossing  readily. 
Besides,  it  is  testified  that  the  glare  of  the  light  had  a  tendency  to  obscure 
tlie  vision  of  persons  at  that  point.  There  was  no  structure  upon  the  plat- 
form of  the  cars  to  arrest  observation.  There  is  no  evidence  of  the. height 
of  the  head-light  from  the  ground  or  from  the  top  of  the  gravel  on  the  cars. 
We  merely  know  from  tlie  evidence  that  there  was  a  head-light  on  the  loco- 
motive plainly  visible  from  the  crossing,  and  that  all  of  the  witnesses  who 
testify  they  saw  it  when  the  train  was  approaching  the  crossing,  state  that 
they  did  not  see  the  gravel  cai*s. 

We  fail  to  find  in  this  testimony,  or  in  any  of  the  testimony,  anything  which 
will  authorize  us  to  hold  it  conclusively  proved  that  the  head-light  was  suf- 
ficient to  enable  the  plaintiff,  had  he  exercised  reasonable  and  proper  care 
and  scrutiny,  to  see  the  gravel  cars  and  thus  become  aware  of  the  peril  of  cross- 
ing? the  track  when  he  attempted  to  do  so.  Whether  the  head-light  was 
suflicient  for  that  purpose  is  a  question,  the  answer  to  which  -must  depend 
largely  upon  the  inference  which  may  properly  be  drawn  from  a  variety  of  facts 
and  circumstances  constituting  the  fes  yesim.  The  questions  are,  really,  did 
the  negligence  of  the  defendant  cause,  or  that  of  the  plaintiff  contribute  to, 
the  injury  complained  of?  and  from  their  very  nature  can  only  be  answered 
by  drawing  the  proper  inferences  from  eslablished  facts.  To  do  this  is  pecul- 
iarly the  function  of  the  jury.  This  is  the  doctrine  of  Langhoff,  AdnCr^  v.  M, 
<6  1\  du  C.  Ry.  Co.  19  Wis.  489,  and  is  believed  to  be  the  doctrine  of  all  the 
cases  in  this  court  which  involve  the  question. 

It  follows  that  the  nonsuit  was  improperly  ordered,  and  that  the  circuit 
court  properly  vjicated  it  and  ordered  a  new  trial.     Order  afflrmed. 

Orton,  J.,  dissenting.  I  oiost  respectfully  dissent  from  the  opinion  iu  this 
case. 

1.  The  boy  had  no  business  with  the  company,  or  at  its  depot,  or  on  its  plat- 
form, and  was  there  only  iis  an  idle  spectator  "or  for  fun,"  waiting  to  seethe 
train  come  in,  then  to  pass  over  the  road  towards  his  home. 

2.  The  company  owed  no  duty  to  the  boy  more  than  to  any  one  passing  over 
its  ro:wl  on  his  own  business,  at  or  near  its  depot  or  anywhere  else  on  its  line. 

3.  They  were  not  bound  to  carry  a  light  on  the  forward  end  of  the  gravel 
•car, — they  were  engaged  in  switching  near  the  depot, — so  far  as  this  boy  was 

concernetl,  .ind  it  was  not  negligence  that  they  did  not  do  so.  Suppose  this 
train  and  locomotive  were  pushing  platform  cars  in  front  from  one  depot  to 
another,  and  in  the  open  country,  distant  from  each,  a  man  living  in  the  vicin- 
ity attempted  to  *»beat*'  the  train  when  the  head-light  of  the  engine  was 
within  less  than  100  feet  of  him,  and  to  cross  over,  and  he  did  not  see  the  flat 
<*ard  in  front,  and  is  struck  by  the  forward  one  when  he  had  taken  one  step 
on  the  tnick,  as  in  this  cjise,  and  was  injured,  would  the  law  hold  the  com- 
pany negligent  in  not  carrying  a  light  on  the  forward  platform  car?  I  think 
not.  If  a  person  attempts  to  cross  the  track  under  such  circumstances  he 
does  so  at  his  own  risk.  The  company  could  not  anticipate,  and  is  not  bound 
to  expect,  any  such  foolhardy  attempt.  This  accident  having  happened  at  or 
near  the  depot  does  not  make  the  case  differ  from  the  one  supposed,  for  the 
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boy  had  no  connection  with  the  depot  or  its  uses.  To  impose  the  duty  on  the 
company  in  respect  to  anybody  and  everybody  to  carry  a  light  on  the  car  be- 
ing thus  pushed  for  a  mere  temporary  purpose,  would  make  it  its  duty  in  all 
CHses  of  switching  of  cars  to  always  have  a  light  upon  the  car  pushed  ahead 
of  the  engine.  Can  it  be  said  that  a  head-light  does  not  throw  its  rays  llX) 
feet  in  front,  so  as  to  render  such  a  light  necessary,  and  that  the  law,  therefore, 
makes  the  absence  of  one  negligence?  This  case  cannot  rest  upon  the  n^li- 
gence  of  the  company  in  this  respect,  and  this  is  the  only  respect  in  which  it 
is  claimed.  , 

4.  The  boy  was  grossly  negligent  and  careless:  (1)  In  attempting  to  cross 
tlie  track  before  an  approaching  train,  even  though  the  engine  was  at  that 
iiioiiient  nearly  10()  feet  distant.  It  will  not  do  to  encourage  such  a  danger- 
ous and  a<lventTurous  experiment  by  holding  that  it  was  not  carelessness. 
<'an  it  be  said,  or  ought  it  to  be  said,  that  such  an  act  was  common  prudence? 
.Vnd  yet  we  have  to  say  so  by  holding  that  it  was  not  the  want  of  it.  Boys 
are  too  apt  to  take  such  dangerous  chances  to  be  encouraged  by  legal  sanc- 
tion. The  fact  that  this  boy  might  have  safely  crossetl  the  track  in  this  in- 
stance if  the  gravel  cars  had  not  been  in  front,  is  not  the  test  of  common 
prudence,  or  the  want  of  it.  We  do  not  know  whether  he  could  have  safely 
crossed  or  not.  He  might  have  fallen  or  his  foot  might  have  been  caught  in 
a  frog,  which  is  very  common,  or  in  some  other  narrow  place,  or  some  other 
cause  might  have  intervened  while  thus  running  hastily  to  escape  the  train. 
(2)  The  boy  could  have  seen  the  forward  end  of  the  car  had  he  looked,  lie 
testified  that  he  did  not  see  it  because  he  was  looking  at  the  head-light.  It  is 
not  possible  that  an  engine  head-light  does  not  throw  its  light  over  and  be- 
yond three  flat  cars  in  front,  of  considerably  less  than  100  feet  of  distance,  so  that 
they  could  not  be  easily  and  readily  observed  by  one  "looking  before  leaping** 
m  front  of  the  same.  The  car  caught  the  boy  about  his  second  step,  and  had 
lie  looked  down  before  he  jumpeil  down  from  the  platform  of  the  depot,  di- 
rectly on  the  tnack,  he  must  have  seen  it.  Ileidkamp,  a  witness  for  the  plain- 
tiff, testified  that  the  boy  was  standing  talking  with  him  just  before  he 
stepped  down  from  the  platform,  and  that  he  wiis  still  standing  near  the  edge 
of  the  platform  when  the  car  struck  the  boy,  and  that  he  saw  it  strike  him. 
Tie  said  he  saw  it  when  he  looked,  but  before,  he  had  been  looking  at  the 
head-light,  and  did  not  see  the  car  He  testified:  "I  know  he  was  crossing 
the  west  rail,  because  he  only  had  one  more  step  to  go,  and  he  was  trying  to 
take  that  step  when  he  was  struck.  /  s*fen  his  legs  over  the  west  rail,  l)ecau3e 
they  were  slung  up  in  this  manner,  [indicfiti ng.]  It  was  light  enough  to*pp 
him\  because  1  watched  him  when  he  went  or^r,  I  had  my  eyes  on  him.  I  guess 
it  was  the  head-light  that  lit  it  up;  that  was  the  only  light  around  there. 
The  head-light  lit  it  up  so  I  could  see  him''  This  was  the  most  competent 
witness  in  the  case,  and  had  the  best  means  of  knowing  the  facts.  The  jury 
ought  not  to  find  against  his  testimony  even  if  they  should  be  so  inclined. 
This  evidence  is  conclusive  that  the  boy  could  and  would  have  seen  the  car 
almost  directly  before  him  had  he  looked  to  see  where  he  was  jumping,  or  in 
That  direction.  All  cases  agree  that  the  "pwcty  must  look^  and  not  looking  \s 
negligence.  Here,  too,  we  have  positive  evidence  that  the  head-light  of  the  en- 
gine did  throw  its  light  beyond  the  forward  end  of  the  car  which  struck  the 
boy,  and  that  that  end  of  the  car  was  seen  by  one  standing  in  almost  the  exact 
place  from  which  the  boy  jumped.  Against  this  positive  evidence  all  specu- 
lation or  supposition  as  to  whether  the  head-light  could  light  up  the  place  so 
as  to  be  seen,  are  out  of  place  and  w  eigh  nothing. 

I  speak  of  the  plaintiff  as  "the  boy,"  but  he  was  20  years  old,  and  of  full 
judgment  and  capacity,  tie  was  certainly  reckless  and  negligent,  and  ought 
not  to  recover.  I  think  there  have  been  many  Ciises  in  this  court  where  the 
plaintiff  was  less  negligent  and  yet  was  not  allowed  to  recover.     I  think  the 


Digitized  by 


Google 


Wis,]  KLUBNDEB    17.  CITY    OF   MILWAUKEE.  805 

circuit  court  should  not  have  set  aside  the  nonsuit.  The  first  impression  oi 
the  learned  judge  was,  in  my  opinion,  correct.  On  the  evidence  given,  the 
jury  would  not  be  justified  in  rendering  a  verdict  for  the  plaintiff,  and  if  they 
should  do  so  it  would  be  the  duty  of  the  court  to  set  it  aside. 


Kluender  and  another  v.  City  of  MiLWArKt:E,  impleaded,  etc. 
Filed  May  31,  1883. 

The  provision  in  the  charter  of  the  city  of  Milwaokee  that  an  abstract  of  title  showing  that  a  party 
claiming  tin  awHrd  of  damages  for  a  lot  taken  by  the  city  is  the  true  owner  thereof,  has  no  appllea* 
tion  to  a  case  where  the  claimant  is  the  equitable  owner  only,  nnd  has  to  obtain  a  judgment  of  court 
declaring  tliat  the  legal  owner  holds  in  trust  for  him  only,  and  he  is  entitled  to  a  judgment  against 
the  city  in  sach  a  proceeding. 

Where  the  city  has  not  paid  the  money  over  and  caused  nnnecessary  delay,  it  will  be  chargeable 
with  interest  on  the  amoant  of  the  award  from  the  time  it  became  doe  and  payable. 

Appeal  from  circuit  court,  Milwaukee  county. 

The  defendant  city,  on  proper  proceedings,  duly  obtained  condemnation  to 
the  public  use  of  lot  5,  block  1G5,  in  the  second  ward  of  said  city,  and  there^ 
upon  the  sum  of  86,250  was  duly  and  regularly  awarded  to  the  owner  as  com- 
pensation therefor.  Xhe  legal  title  to  lot  5  was  in  the  defendant  Louise 
Fenske.  The  plaintiffs  claimed  that  she  had  no  interest  therein,  but  held  the 
title  in  trust  for  them,  and  they  brought  this  action  to  establish  such  trust 
and  to  procure  payment  to  them  by  the  city  of  the  money  so  awarded  to  the 
owner  of  the  lot.  The  action  was  commenced  August  21,  1880.  The  city 
promptly  answered  that  sufficient  money  to  pay  the  award  was  provided,  and 
that  it  was  ready  to  pay  the  same  to  the  party  entitled  to  it  whenever  the 
court  should  determine  who  was  so  entitled.  The  case  has  been  here  before 
on  an  appeal  from  a  judgment  dismissing  the  complaint,  and  is  reported 
under  the  title  of  Kluendei-  v.  Fenske.  in  53  Wis.  118 ;  [S.  C.  10  N.  W.  Rep.  370.  J 
This  court  reversed  the  judgment  of  dismissal,  and  remanded  the  cause  for 
further  proceetlings.  The  cause  has  again  been  tried  in  the  circuit  court,  and 
the  trial  resulted  in  findings  of  fact  and  conclusions  of  law  to  the  effect  that 
the  defendant,  Louise,  held  title  to  the  lot  in  trust  for  the  plaintiffs,  as  alleged 
in  the  complaint,  and  that  the  plaintiffs  were  entitled  to  the  money  awarded 
as  compensation  therefor.  Judgment  was  thereupon  entered  accordingly. 
The  judgment  requires  the  city  to  pay  to  the  plaintiffs  the  sum  of  ^6,250  so 
awarded  for  the  lot,  and  interest  from  the  commencement  of  the  action.  The 
city  appeals  from  the  judgment  requiring  it  to  pay  the  above  sums  to  the 
plaintiffs. 

Flanders  ct  Dotttim,  for  respondents,  William  Kluender  and  Louisa  Kluen- 
<ler.  P,  /.  Somej\s,  Louis  Ji,  i^cJivcun,  and  Petttr  Rupp,  for  api>ellant,  the  City 
of  Milwaukee,  impleaded,  etc. 

I^YOX.  J.  It  is  maintained  on  behalf  of  the  city  of  Milwaukee,  the  appel- 
lant, that  the  court  erred  in  rendering  a  money  judgment  against  it,  and  if 
tliat  position  is  not  correct,  that  it  wits  error  to  allow  interest  on  the  award. 
The  claim  that  no  judgment  for  the  award  could  properly  go  against  the  city 
is  based  upon  an  alleged  clause  in  the  city  charter,  requiring  the  claimant  for 
money  so  awarded  to  furnish  an  abstract  of  title,  showing  he  is  entitled 
thereto,  before  it  shall  be  paid  to  him.  This  provision  is  for  the  protection  of 
the  city,  and  doubtless  the  city  may  waive  it.  The  answer  of  the  city,  which 
■  iisserts  that  it  has  the  money,  and  is  ready  and  willing  to  pay  it  to  the  pei-son 
who  shall  be  adjudged  entitled  to  it,  and  which  fails  to  assert  the  right  to  au 
.abstract,  or  to  notice  the  omission  from  the  complaint  of  an  averment  that 
one  had  been  furnished,  is.  we  think,  an  effectual  waiver  of  such  right.  A 
ijetter  answer  to  the  claim  is  that  an  abstract  of  the  record  title  (and  we  sup- 
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pose  that  is  what  the  provision  means)  would  liave  been  entirely  ineffectujil  to 
show  the  plaintiff's  right  to  the  money  awarded.  Until  tlie  judgment  in  this 
case  was  entered  they  had  no  record  title,  and  an  abstract  would  have  been 
useless.  It  is  manifest  that  the  charter  provision  concerning  an  abstract  could 
hot  have  been  intended  to  apply  to  a  case  like  this.  The  judgment  of  the  cir- 
cuit court,  in  this  Ciise,  fully  informs  tlie  city  tliat  the  plaintiffs  are  entitled 
to  the  money  which  It  holds  in  trust  for  the  former  owner  of  lot  5.  Th<u  i3 
sufficient. 

On  the  question  of  the  right  of  the  plaintiffs  to  recover  interest  from  the 
commencement  of  the  action  but  little  need  be  said.  The  city  had  the  money 
in  its  treasury  at  or  aljout  the  time  tlie  action  Wiis  commenced,  and  has  re- 
tained control  thereof  ever  since,  unless  (as  stated  by  counsel  for  plaintiffs  in 
his  argument  and  tacitly  admittal  by  counsel  for  the  city)  it  paid  the  money 
over  to  its  co-defendant,  Louise  Fenske,  a  short  time  after  the  commencement 
of  the  action.  Tlie  city  was  justitied  in  withholding  the  money  from  the 
plaintiffs  until  they  established  their  right  to  it  But  the  judgment  demon- 
strates that  the  plaintiffs  were  always  entitled  to  the  money.  Whether  they 
should  recover  interest  on  it  depends  entirely  upon  the  manner  in  which  the 
city  has  detdt  with  the  fund,  peudeiite  lite.  If  the  city  had  brought  the  money 
into  court  with  its  answer,  no  interest  would  be  allowable.  In  that  c;ise  the 
city  would  have  been  discharged  from  any  liability  to  either  party,  and  would 
have  had  no  further  concern  with  the  action.  The  practice  is  indicated  in 
Rev.  St.  p.  7-15,  §  2610,  although  liere  it  was  unnecessary  to  bring  in  jiny  new 
parties.  This  course  was  adopted  bv  the  insurance  companv  in  the  case  of 
Foaiei'  v.  Gile,  50  Wis.  603,  [S.  C.  7  N.  W.  Kep.  555,  and  8  K.  W.  Hep.  217,] 
which  was  originally  brought  against  the  company  on  a  policy  of  inbursunce, 
and  there  were  conflicting  claimants  for  the  money.  The  defendant  Louise 
Fenske  has  not  appealed.  She  is  content  that  the  award  for  lot  5  be  jraid  to 
the  plaintiffs.  Had  the  city  paid  tlie  money  into  court  the  plaintiffs  could 
iiave  drawn  it  out  as  soon  as  the  judgment  Wcis  entered,  and  the  whole  litiga- 
tion would  then  have  ended.  But  instead  of  paying  the  money  into  court  and 
thus  relieving  itself  from  any  further  responsibility  in  the  matter,  the  city  has 
seen  fit  to  retain  the  money,  or  to  pay  it  over  to  the  parly  not  entitled  to  ik 
and  has  brought  this  appeal.  What  other  delays  and  controversies  may  l>e  in 
store  for  the  plaintiffs  before  they  get  their  money  cannot  be  predicted.  It  is 
sufficient  to  know  that  they  have  alreiidy  suffered  delay  and  expense,  and  are 
in  peril  of  further  delay  and  expense  before  they  can  enfor<  e  payment  of  their 
judgment,  and  that  all  this  would  have  been  avoided  had  the  city  brought  tht 
money  into  court. 

Under  these  circumstjinces,  we  think  it  just  and  equitable  that  the  city 
should  pay  interest  on  the  money  awarded  from  the  commencement  of  tbd 
action.    Judgment  affirmed. 


Behm  t>.  Armour  and  others. 
Filed  May  31.  1883. 

If  a  eervant,  knowing  the  bnxnra  of  his  employment  as  the  bosfness  to  eondncted,  l«  Injured  ^ 
engaged  therein,  he  cannot  maintain  ati  nctk)n  n^inst  his  employer  for  the  injury  merely  1 
the  baniness  might  have  been  carried  on  in  a  snfer  mode.  But  if  there  are  increaaetl  perils  la  tto 
'bosineaa  by  reaaon  of  the  n9o  of  defective  appliances  or  otherwine,  known  to  the  mailer,  or  for  w>i.ci 
he  is  re^poPMible,  and  unlvnown  to  the  servant,  if  the  lutter  is  injured  thereby  and  is  free  Yrocn  Rt^^- 
gence,  the  manter  is  liable. 

Where  the  complaint  avers  "  that  on  the  twelfth  day  of  April,  1882,  plaintiff  wns  in  the  service  oTCte 
defendants,  as  a  laborer,  on  and  about  the  steam-barge  BaTlantyne,  which  then  wasowne^l  by  tlift^* 
fondants,  and  lying  near  a  dock  in  the  city  of  Milwaukee  and  state  of  Wisconsin ;  that  a»  •acli  laboffr 
he  was  working  under  the  direction  and  command  of  a  superior  oflicer  and  agent  of  tho  defeadas^a. 
to- wit,  the  mate  of  such  steam. barge;  that  on  the  day  afoi-esaid  he  was  ordered  by  such  saperKic  dt 
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fleer  Hod  ajrent  of  the  dofendnnts  to  stHnd  on  an  elevated  plntrorm  adjofnlne  the  said  stenra-bnrgie  and 
Khovel  coal ;  that  the  defendantA,  by  their  Huperior  officer  and  aiceat,  had  cuased  enld  plutrorm  to  be 
constructed  ao  negiifceiitly,  carelessly,  uud  nnMkillfally  that  without  any  fault  and  without  any  neg- 
tigonce  of  the  plalntit).  and  while  he  was  Hhoveling  conl  in  obedience  to  said  orders,  it  broke  and  fell 
in  pif;ces,  whereby  tlie  plaiiUlft  wsts  throwu  with  great  force  and  violence  onto  the  dock  below,  and 
•everely  hurt  about  the  left  unklu,  and  olherwiAe  bodily  Injured,  so  us  to  become  a  cripple,  to  hii 
damaee  $4,000,'*— it  sufflciontly  chHr;;es  the  negligence  of  the  employer,  and  sufficiently  deuienknowl- 
edgp  or  reasonable  means  of  knowledge  ou  the  part  of  plaintiff  that  the  plutfonn  was  not  properly 
GOiutructed. 

Appeal  from  circuit  court,  Milwaukee  county. 

This  action  was  brought  to  recover  damages  for  personal  injuries  alleged  to 
liave  been  caused  by  the  negligence  of  the  defendants.  The  complaint  avers 
^•that  on  the  twelfth  day  of  April,  18S2,  he  was  in  the  Service  of  the  defend- 
ants, as  a  laborer,  on  and  about  the  steam-barge  Ballantyne,  which  then  was 
owned  by  the  defendants,  and  lying  near  a  dock  in  the  city  of  Milwaukee  and 
state  of  Wisconsin;  that  as  such  laborer  he  was  working  under  the  direo 
tion  and  command  of  a  superior  otlicer  and  agent  of  tiie  defendants, 
to-wit,  the  mate  of  such  steam-barge;  that  on  tlie  day  aforesaid  he  wjis 
ordered  by  such  superior  officer  and  agent  of  the  defendant  to  stand  on  an 
fJevated  platform  adjoining  the  said  steam-barge  and  shovel  coal;  that 
the  defendants,  by  their  superior  officer  and  agent,  had  caused  said  platform 
to  be  constructed  so  nescligentlv,  carelesslv.and  unskillfully  that  without  any 
fault,  and  without  any  negligence  of  tne  piamiiir.  ami  wane  ne  wjis  siioveiiiig 
<:oal  in  obedience  to  said  orders,  it  broke  and  fell  in  pieces,  whereby  the  [)lain- 
t.iff  Wits  thrown  with  great  force  and  violence  onto  the  dock  below,  and  se- 
verely hurt  about  the  left  ankle,  and  otlierwise  bodily  injured,  so  as  to  become 
ii  cripple,  to  his  damage  $4,000."  This  appeal  is  from  an  order  overruling  a 
«;eneral  demurrer  to  the  complaint 

J.  A.  Fjgger%  for  respondent,  George  Behm.  Markham  dk  NoyeH,  for  appel- 
l.mta,  P.  D.  Armour  and  others. 

LiYON,  J.  The  ride  is  settled  in  this  state  that  if  a  servant,  knowing  the 
hazards  of  his  employment  as  the  business  is  conducted,  is  injured  while  en- 
i^ged  therein,  he  cannot  maintain  an  ai^tion  against  his  employer  for  the  in- 
jury merely  because  the  business  might  have  been  carried  on  in  a  safer  mode. 
iJut  if  there  are  increased  perils  in  the  business  by  reason  of  the  use  of  de- 
fective appliances  or  otherwise,  known  to  the  luiister,  or  for  which  he  is  re- 
»jx>nsible,  and  unknown  to  the  servant,  if  the  latter  is  injured  thereby  and  is 
free  from  negligence,  the  master  is  liable.  Strahlendorf  v.  Roftenthal,  30 
Wis.  674;  Nat/lor  v.  C,  d-  N'.  \V,  Ry.  Co,  58  Wis.  601 ;  [vS.  C.  11 IST.  W.  Uep.  24.] 

The  complaint  in  this  case  sufficiently  alleges  that  the  plaintiff  wjis  in  the 
ssi^-vice  of  defendants,  engaged  in  shoveling  coal  for  them:  and  that  he  was 
injured  by  reason  of  the  bre:iking  and  falling  of  a  platform  upon  which  he 
?stood  when  doing  such  work.  Also,  that  the  platform  was  constructed  by 
the  defendants,  and  that  it  fell  because  they  constrneted  it  in  a  negligent, 
careless,  and  unskillful  manner.  This  is  a  direct  and  suilicient  charge  that 
the  plaintiff  was  injured  by  reason  of  the  negligence  of  the  defendants.  This 
charge  is  not  affected  by  the  averment  that  the  mate  of  the  steam-barge  supei- 
in tended  the  erection  of  the  platform  for  the  defendants,  any  luore  than  it 
would  have  been  had  the  pleader  stated  the  names  of  defendants'  hired  men 
who  performed  the  manual  labor  in  its  erection.  The  complaint  conUiins  no 
express  averment  that  the  plaintiff  did  not  know  of  the  defective  (nmstruc- 
tion  of  the  platform,  but  it  does  aver  that  he  was  free  from  any  fault  or  neg- 
ligence contributing  to  the  injury  complained  of.  Tlie  averment  was  doubt- 
less intended  by  the  pleader  to  negative  any  knowledge  of  the  plaintiff,  or 
means  of  knowledge,  which  could  cast  upon  him  the  risk  or  hazard  of  working 
upon  the  platform,  and  thus  relieve  the  defendants  from  liability  for  the  con- 
sequences of  their  alleged  negligence.  We  think  it  our  duty,  under  the  lib- 
eral rule  for  the  construction  of  pleadings  which  now  prevails,  to  affectuate 
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that  intention  by  holding  that  the  complaint  sufficiently  negatives  any  knowl- 
edge on  the  part  of  the  plaintiff,  or  reasonable  meaiis  of  knowledge,  that  the 
platform  was  not  properly  constructed. 

Thus  construed,  the  complaint  states  a  cause  of  action,  and  the  demurrer 
thereto  was  properly  overruled.    Order  affirmed. 


Case  r.  Fish  and  others. 

Same  t>.  Same. 

Filed  May  31. 1883. 

An  the  evidence  In  this  case  shows  that,  pursaant  to  a  yerbnl  agreement  entered  Into  between  tb« 
parties  to  this  suit,  the  plaintiff;  by  purchase  at  a  jadfcial  nale,  was  tu  become  the  absolate  owner  •. 
the  personal  property  and  eflbcts  of  defendants ;  that  thereafter  the  busineM  was  to  be  conducted  b; 
him  as  principal,  defendants  managing  It  as  hi!«  ogentR ;  that  he  was  to  famish  the  means  and  Q$e  ^* 
personal  credit  to  carry  on  the  business  until  sncb  time  as  he  shonld  receive  from  the  avails  iherr.> 
the  money  which  he  had  paid  and  become  liable  to  pay,  to  buy  the  debtti  of  defendants  stad  all  L- 
advances  to  the  business,  with  annual  Interest  at  the  rate  of  10  per  cent,  per  annum,  and  *'• 
amount  of  their  Indebtedness  to  him  for  loans,  represented  by  notes  which  he  then  held,  with  lik«  .<• 
terest  and  reimbursements  for  his  services  and  expenses ;  that  In  the  mean  time  defendant*  wvre  n<' 
to  receive  ft>om  the  proceeds  of  the  business  f  100  per  month  for  their  living  expenses,  and  In  the  *« 
were  to  have  and  own  wiiatever  was  saved  In  the  undertaking,  over  and  above  such  expeii5e:N,  >&' 
the  amount  which  he  was  entitled  to  receive,  together  with  all  the  property  and  assets  of  the  co' 
cern,  after  such  sale  and  agreement  the  parties  did  not  stand  to  each  other  in  the  simple  relattot. . 
debtor  and  creditor,  or  mortgagor  and  mortgagee,  but  that  plaintiff  became  the  own«r  of  the  ^c*  • 
nes$,  and  carried  it  on  under  the  management  of  defendants  as  his  agents,— the  usury  lawn  hml  i  ■ 
application  to  llie  case,  and  plaintiff  was,  nnder  the  verbal  agreement,  entitled  to  recover  interest «' 
the  rnto  nj^roed  upon. 

To  cun»tltiUe  UHiiry,  within  the  prohibitions  of  the  statute,  there  must  be  an  intention,  knowinei\. 
to  contract  for  :nul  lake  more  for  tiie  n'«e  of  money  than  the  law  allows.  Th*»re  necessarily  eait '« 
Into  the  transaction  u  lonn,  where  the  principal  is  to  be  repaid  with  illegal  interest  by  way  of  coit- 
pcnsuUou  for  tlie  use  o(  the  principal. 

A  Mttlement  once  deliberately  made  is  not  to  be  opened,  except  upon  the  clesrest  and  most  pes  . 
tive  proof  of  fraud  or  mistake  therein ;  and  wliere  it  appears  that  the  parties  have  adjasted  Aheir  .ic- 
<  ount.o  Mnd  agreed  that  interest  due  shall  be  turned  into  principal  and  draw  interest,  such  a  trans^c. 
tion  will  not  be  considered  illegal  or  wrong. 

When  pnrtlul  payments  have  been  made,  the  payment  is  to  apply  iu  the  first  place  to  the  discbar,-? 
of  tlu>  tntei-est  due.  If  the  payment  exceeds  the  interest,  the  surplus  goes  towards  dischar^n^  *L 
principal,  and  the  subsequent  interest  is  to  be  computed  on  the  balance  of  the  principal  remainir.e 
line.  If  the  payment  be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken  to  augm^t 
the  principal,  but  interest  continues  on  the  former  principal  until  the  period  when  the  payments,  take  . 
together,  exceed  the  Interest  due,  and  then  the  surplus  is  to  be  applied  towards  discharging  tlw  priL- 
cipal,  and  the  Interest  is  to  be  computed  on  the  balance. 

A  chattel  mortgage  of  afier-Hcquired  goois  does  not  create  a  lien,  legal  or  equitable,  by  force  of 
a  mortgage  upon  afler-acquired  goods. 

Appeals  from  circuit  court,  Hacine  county. 

/.  G.  Jenki7hs\  W.  F.  Vilas,  and  Charles  H,  Lee,  for  Jerome  S.  Case.  5.  V. 
Pinncy  and  Fish  &  Dodge,  for  Titus  G.  Fish  et  al. 

Cole,  C.  J.  In  the  examination  of  these  appeals  it  is  essential,  at  the  out- 
set, to  ascertain,  if  possible,  the  real  relation  which  the  parties  held  to  each 
other  durinjjr  the  period  covering  the  transactions  to  be  considered.  The  de- 
fense of  usury  must  turn  principally  upon  the  view  which  is  taken  of  that 
relation.  On  the  part  of  the  plaintiff  it  is  claimecf,  in  brief,  that  purauant  U* 
a  verbal  agreement  entered  into  about  the  time  of  the  judicial  sale»  in  March, 
lJ^t>S,  it  was  underst<x)d  that  he  should,  by  that  sale,  become  the  absolute 
owner  of  the  personal  property  and  effects  of  Fish  Brothers;  that  thereafter 
the  business  of  manufacturing  wagons  at  their  establishment,  in  iiactne,  waa 
to  be  conducted  by  him  as  [>rincipal,  the  Fish  Brothers  manjiging  ic  as  hi> 
agents;  that  he  was  to  furnish  the  necessary  means  and  use  his  persooAl 
credit  in  carrying  on  the  business,  until  suci/time  as  he  should  receive  fnni- 
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the  avails  tliereof  the  money  which  he  had  paid  and  become  liable  to  pay  to 
buy  the  debts  of  Fish  Brothers,  and  all  bis  advances  to  the  business,  with 
annual  interest  at  the  rate  of  10  per  cent,  per  annum,  and  the  amount  of  their 
indebtedness  to  him  for  loans,  represented  by  notes  which  he  then  held,  with 
like  interest,  and  reimbursement  for  his  services  and  expenses;  that  in  the 
mean  time  the  Fish  Brothers  were  each  to  receive  from  the  proceeds  of  the 
business  ^100  per  ^nonth  for  their  living  expenses,  and  in  the  end  were  to 
have  and  own  whatever  was  eiirned  or  saved  in  the  undertaking, — over  and 
above  such  expenses  and  the  amount  which  he  was  entitled  to  receive, — to- 
gether with  all  tlie  property  and  assets  of  the  concern.  On  the  part  of  the 
defendants  it  is  claimed  that  the  simple  relation  of  debtor  and  creditor,  or 
mortgagor  and  mortgagee,  always  existed  between  the  plaintiff  and  Fish 
Brothers,  and  parties  deriving  an  interest  under  them,  and  that  the  rights  and 
liabilities  of  the  respective  parties  must  be  determined  by  the  principles  of 
law  applicable  to  such  a  relation.  This  claim,  of  course,  implies  that  Fish 
Brothers  continued  to  be  the  real  owners,  or  at  least  the  mortgagors  in  pos- 
session, of  the  personal  property  and  assets  of  the  Hrm ;  that  they  controlled 
the  business  for  themselves  as  principals,  and  for  their  own  benefit,  the  plain- 
tiff loaning  them  money  from  time  to  time  to  carry  it  on  as  they  might  need. 
This  contention  of  the  defendants  is  entirely  irreconcilable  with  the  facts 
of  the  case  as  we  understand  them,  and  with  the  manner  the  business  was  con- 
ducted for  several  years  after  the  early  part  of  March,  1868.  Undeniably 
the  plaintiff  held,  in  December,  1867,  a  chattel  mortgage  on  all  the  personal 
property  and  effects  of  Fish  Brothers,  to  secure  the  payment  of  i|^20,000  which 
he  had  loaned  them  and  for  which  he  held  their  notes.  He  had  likewise  a 
mortgage  on  their  real  estate  to  secure  another  loan,  but  that  debt  and  secu- 
rity may  for  the  moment  be  laid  out  of  view,  for  the  purpose  of  the  argument 
we  are  now  considering.  In  March,  1868,  it  is  admitted  a  sale  of  the  personal 
property  of  the  Fish  Brothers — subject  to  the  plaintiff's  mortgage— Wiis  made 
under  the  Piatt  judgment,  and  the  judgments  which  the  plaintiff,  had  obtained 
on  a  portion  of  their  debts  which  he  had  bought  up  purauant  to  the  compro- 
mise arrangement.  The  plaintiff  bid  in  all  the  property  sold  at  these  sales, 
paying  the  Piatt  judgment  in  full.  What  was  the  object  of  these  judicial  sales  ? 
What  purpose  or  end  was  intended  to  be  subserved  or  secured  by  them? 

The  plaintiff's  contention  is  that  the  object  was  to  transfer  and  vest  in  him 
the  absolute  title  to  the  pergonal  property  sold,  in  order  that  the  business  might 
be  thereafter  carried  on  as  his  own,  but  under  the  management  of  Fish 
Brothers  as  his  agents,  until  he  should  be  paid  out  of  the  business  or  by  them 
his  debts  and  expenses  as  above  stated.  This  certainly  gives  some  legal  effect 
— some  rational  meaning  -to  those  sales.  But  according  to  the  claim  of  the 
defendants  the  sales  really  amounted  to  nothing;  they  did  not  change  the  re- 
lation of  the  parties  in  the  least;  were  simply  a  sham,  only  designed  to  force 
reluctant  creditors  to  come  into  the  compromise  arrangement.  The  plaintiff 
already  held  the  title  to  the  personal  property  as  security  by  his  chattel  mort- 
j^age.  He,  therefore,  gained  nothing  by  going  through  the  forni;ility  of  a 
judicial  sale  unless  he  acquired  whatever  right  the  Fish  Brothers  had  in  the 
property. 

But  it  is  said  the  onns  was  on  the  plaintiff  of  showing  that  the  legal  rela- 
tion of  the  parties  had  been  changed ;  that  from  a  mortgagee  of  chattels  he 
had  become  the  absolute  owner  by  a  purchase  of  the  equity  of  redemption  at 
H  fair  sale,  and  that  this  was  so  understood  by  both  parties ;  and  that  the 
relation  of  mortgasror  and  mortgagee  in  respect  thereto  should  cease.  The 
plaintiff  does  show  all  this  by  proof  which  seems  to  us  overwhelming  and 
conclusive.  But  before  we  proceed  to  notice  some  of  that  evidence  which 
shows  that  the  relation  of  the  parties  was  changed,  and  was  intended  to  be 
changed,  by  those  judicial  sales,  and  tlie  agreement  entered  into  about  that 
time,  let  us  consider  for  a  moment  the  position  of  the  plaintiff,  according  to 
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the  defendant's  theory  of  the  case.  Tlie  plaintiff  was  the  mortgsigee  of  chat- 
tels \yiiich  were  in  the  possession  of  Fish  Brothers,  the  mortgagors.  The  latter 
had  tiie  right  to  go  on  and  manufacture  into  wagons  the  materials  and  stoek 
on  liand, — which  constitute  a  large  portion  of  the  mortgaged  property, — sell 
such  wagons,  and  with  the  proceeds  buy  other  materials  and  stock,  and  sd- 
continue  the  business.  What  would  become  of  the  property  specifically  mort- 
gaged after  it  had  thus  been  manufactured  into  wagons  and  the  wagons  so\df 
Excepting  the  tools  and  machinery  covered  by  the  mortgage,  would  a  vestige 
of  it  remain  to  which  the  mortgage  would  attach  or  upon  which  a  lien  would 
exist?  Or  is  it  claimed  that  the  mortgage  was  a  floating  one,  which  changed 
and  attached,  contracted  and  expanded,  as  the  stock  and  materials  used  in  the 
business  should  change,  contract,  or  expand? 

No  one  understands  better  than  the  very  able  and  intelligent  counsel  for 
the  defendants  that  such  a  mortgage  would  not  be  valid,  nor  cresit^  any  lien, 
legal  or  equitable,  in  this  state.  For  the  rule  established  by  this  court  in- 
many  well-considered  cases  is  "that  a  chattel  mortgage  of  after-acquired 
goods  does  not  create  a  lien,  legal  or  equitable,  by  force  of  a  mortgage  upon 
after-acquired  goods."  Kyan,  C.  J.,  Hunter  v.  Bosworth,  43  Wis.  583-591 
So  it  would  follow,  on  defendant's  theory  of  the  relation  existing  between  tbo 
parties,  that  in  a  few  weeks  or  months  the  plaintiff's  security  would  be  wholly 
lost.  Most  of  the  specilic  chattels  included  in  the  mortgage  would  have  been 
manufactured  into  wagons,  the  wagons  sold,  and  the  property  aUsoiuteiy  gone 
beyond  the  power  of  the  mortgagee  to  identify  or  recover  the  same.  This  it 
the  fatal  vice  in  the  argtimont  of  counsel,  as  we  regard  it,  in  attempting  to 
apply  to  the  chattel  mortgage  in  question  the  same  rules  of  law  which  con- 
trol as  to  a  mortgage  of  real  estate,  or  a  mortgjige  of  speciQc  chattels  which 
are  intended  to  reuiain  in  substantially  the  same  cojidition  as  when  the  lien 
is  created.  In  this  case  there  is  no  pretense  that  the  parties  expected  the 
stock  and  materials  should  remain  in  the  condition  they  were  when  mori- 
gjiged,  or  when  the  judicial  sales  took  place.  And  if  the  defendants  had  an 
equity  of  redemption  in  the  mortcraged  property,  what  became  of  it,  or  ti> 
what  property  did  such  equity  attach  under  the  circumst-ances  in  this  caae^ 
But  we  pass  on. 

There  does  not  seem  to  have  been  any  change  in  the  legal  relation  of  the  par- 
ties after  the  failure  of  Fish  HrothiTs,  and  while  the  compromise  agreiMiient 
was  being  consummated.  The  Fish  Brothers  expected  some  satisf.ictiuy  ar- 
rangement would  be  niiule  with  their  creditora,  and  by  such  aid  as  tiie  pluiiv- 
tiff  had  offered  to  render  them,  they  would  be  enabled  to  resume  business  and 
carry  it  on  as  before  until  their  stock  was  worked  up  and  debts  paid.  But  m 
that  expectation  they  were  disappointed,  in  consequence  of  the  action  of  some  of 
their  creditors,  who  refused  to  come  into  the  compromise.  But  the  stoi*.k  and 
material  on  hand  when  the  chattel  mortgage  wiis  given  remained!  in  their  posscji- 
sion ;  some  new  material  was  purchiised  by  the  plaintiff  for  them,  so  that  they 
could  finish  souie  wagons ;  and  doubtless  some  material  was  worked  up.  but  how^ 
much  does  not  appear.  The  plaintiff  julvancwl  them  some  money  on  the  re^l 
estate  mortgage  to  pay  workmen,  and  these  .accounts  were  assigned  to  him. 
But  there  was  no  material  cliange  in  the  management  of  the  business  until 
after  the  judicial  sales.  Soon  after  these  sales  a  new  set  of  books  was  opeuetl. 
an  inventory  of  the  property  on  hand  was  taken,  and  this  entry  was  made  m 
the  books:  "  Inventory  of  Ihe  effects  of  J.  I.  Case  as  principal,  and  T.  G.  and 
A.  C.  Fisli  as  agents,  under  tiie  name  and  style  of  Fish  Bros.,  agents,  on  coo*- 
mencing  l>usiu(\ss  in  the  manufacture  of  wagons,  carriages,  etc.,  on  State 
street.  Inventoiv  of  wagon  material,  machinerv,  and  fixtures,  as  per  inven- 
tory book,  $45,54*127;  oflice  furniture,  $554.     Total,  *46,097.27." 

At  about  this  time  the  j)laintifT  chiims  he  went  into  the  actual  possession 
of  the  property  ])urchas(*d  at  the  sales,  became  the  absoli\te  owner  thereof  ac^ 
<5ording  to  tiie  terms  and  conditions  of  the  agreement  he  had  made  with  Fish 
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Brothers,  which  has  been  already  mentioned.  Indisputably,  from  that  time 
all  purchases  of  material  were  made  upon  the  individual  credit  of  the  plain- 
tiff, who  held  himself  out  to  the  world  as  principal,  and  responsible  for  all  the 
debts  and  liabilities  of  the  concern.  Also  it  is  iulmitted  that  the  financial 
business  w^  removed  to  the  plaintiff's  private  office,  quite  a  distance  from, 
the  office  of  the  concern,  and  was  there  attended  to  by  the  plaintiff  or  by  his 
private  clerk.  All  collections,  all  payments,  tlie  handling  of  the  money  of 
the  concern,  were  attended  to  by  the  plaintiff  or  by  his  clerk.  The  ])laintiff 
assumed  the  right  to  fix  the  amount  of  salary  which  e.ich  of  the  Fish'  Brother* 
should  have  or  withdraw  from  the  business  for  their  expenses;  he  assumejl 
the  right  to  fix  the  salary  of  tlie  book-keeper  and  to  discharge  employes.  His. 
right  or  authority  to  do  these  things,  to  control  the  business  as  he  did,  was 
not  challenged  in  any  way  by  the  Fish  Brothers,  or  either  of  them.  On  tlie- 
contrary,  they  held  themselves  out  to  the  world  as  acting  as  his  agents  in 
tiie  business,  so  described  themseves  in  business  letters,  statements  of  account, 
sliipping  bills,  etc.  Most  of  the  above  facts  are  admitted  to  be  true.  Tliat 
being  so,  with  what  retison  can  it  be  seriously  claimed  that  they  do  not  show 
essential,  radical,  and  importiint  change  in  the  relation  of  the  parties  and  in 
the  management  of  the  business  V 

It  w^ill  be  borne  in  mind  tliut  this  was  the-  way  in  which  a  large  business 
was  conducted  for  yefU's — a  business  wliicli  involved  the  plaintiff  in  personal 
liabilities  to  the  amount  of  several  hundreLl  thousand  Uoiiars  annually  some- 
years.  How  idle,  then,  to  say,  in  view  of  these  indisputalde  facts  and  of  oth- 
ers which  might  be  alluded  to,  having  the  same  bearing,  tliat  the  relation  be- 
tween the  plaintiff  and  Fish  Brothers,  and  of  Fish  Brothers  »fc  Co..  was  sim- 
ply that  of  mortgagor  and  mortgagee,  or  that  of  debtor  and  creditor.  It  is 
true,  while  neither  of  the  Fish  Brothers  deny  the  fact  tliat  tlie  business  was 
conducted  in  the  manner  above  stated  for  yeare,  tliey  do  pretend  the  "  agency 
curangement,"  as  they  call  it,  was  merely  a  cover,  so  that  the  plaintiff  should 
be  secure  as  to  out&ide  parties  wliile  they  went  on  and  worked  up  tlie  stock  as 
before,  and  should  pay  the  plaintiff  his  claims  and  advances,  with  interest. 
Bnt  the  Jiccuracy  of  that  statement  is  most  conclusively  disproved,  as  well  by 
their  own  conduct  as  by  all  the  facts  and  probabilities  of  the  case.  That  they 
were  to  own  the  business  when  they  had  satisfied  all  the  claims  of  the  plain- 
tiff according  to  the  agreement,  and  had  relieved  him  from  the  liabilities 
which  he  had  incurred  in  its  management,  is  precisely  what  the  plaintilf 
claims.  But  how  this  "  agency  arrangement,"  if  not  real,  but  a  sham,  would 
inure  to  his  advantage  or  security,  when  he  was  personally  responsible  for 
every  dollar  of  indebtedness  contracted  in  carrying  on  the  business,  is  a  mat- 
ter not  explained  and  is  difficult  of  explanation.  But,  as  already  intimated,  thtt^ 
st^vtcment  of  the  defendants  in  tliat  regard  c.innot  be  accepted  as  correct. 

Accepting  as  substantially  correct,  as  we  are  disposed  to  do,  the  agreement 
as  claimed  by  the  plaintiff,  there  was  much  discussion  as  to  its  I(\j^al  effect, 
and  the  rights  of  the  parties  under  it.  On  the  part  of  the  jilaintilf,  it  was 
said,  the  engagement  entered  into  was  in  the  nature  of  an  agenc^v  coupled  with 
an  interest,  or  a  quasi  partnership  where  the  title  and  ownership  were  in  the 
plaintiff,  as  principal,  until  the  defendants  should  be  entitled  to  have  the 
property  and  business  as  their  own  by  the  extinguishment  of  plaintiff's  claims 
and  liabilities.  It  is  not  denied  that  the  defendants  had  riglds  in  the  busi- 
ness which  the  plaintiff  could  not  ignore,  and  which  a  court  of  equity  would 
protect.  The  plaintiff  could  not,  by  reason  of  his  superior  interest,  take  ad- 
vantage of  the  defendants,  or  dismiss  them  at  will  from  the  management  of  the 
business.  But  it  is  not  easy  to  define  the  real  relation  of  the  parties  under  the 
agreement.  It  would  not  essentially  aid  us  in  the  solution  of  the  (piestions 
involved,  if  we  should  attempt  to  do  so,  and  try  to  properly  classify  the  en- 
gagement. The  parties'  rights  rest  upon  the  contract  which  they  have  made. 
It  is  peculiar  in  many  of  its  features.     In  some  aspects  it  is  much  like  a 
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partnership,  though  there  was  to  be  no  communion  of  profit.  But  it  is  a 
grave  question,  if  the  business  had  turned  out  unprofitable,  whether  the  plain- 
tiff would  not  have  lost  all  advances  which  he  had  made  on  its  faith  and  credit. 
Our  present  impression  is  that  he  would;  that  he  trusted  the  business  alont^ 
for  the  return  of  such  advances.  If  there  was  an  obligation  on  the  part  of 
the  defendants  to  pay  these  advances,  such  liability  was  ''  anomalous "  and 
*' peculiar.'*  But  it  clearly  appears  that  the  plaintiff  held  himself  oat  to  the 
world  as  the  responsible  party  hi  tlie  business.  All  debts  were  contractetl 
with  him  as  principal.  He  retained  the  entire  control  of  the  finances.  The 
defendants,  not  ostensibly  but  really,  acted  na  his  agents  in  its  management. 
These  are  features  which  distinguish  the  engagement  from  an  ordinary 
partnership,  where  each  partner  has  power  to  bind  the  firm  by  simple  con- 
tracts relating  to  the  business,  to  receive  debts  due  the  firm,  and  to  share  in 
the  profits  and  losses.  But  whether  the  engagement  in  question  created  an 
agency  coupled  with  an  interest,  or  a  quani  partnership,  or  a  quasi  trust,  cer- 
tain it  is  the  parties  could  fix  their  obligations  and  duties  under  it.  It  was  a 
lawful  contract  to  carry  on  a  lawful  business  in  a  lawful  way,  and  the 
parties  should  abide  by  the  terms  of  the  agreement  which  they  have  made. 

Tiie  plaintiff  did  not  agree  to  continue  the  business  for  any  length  of  time; 
but  he  did  agree  to  f  ua*nish  whatever  money  should  be  necessary  to  carry  it 
on,  no  amount  being  specified.  The  expectation  seems  to  have  been  that  by 
good  management  the  business  would  pay  the  plaintiff's  claims  within  two  or 
three  years,  when  the  Fish  Brothers  would  be  entitled  to  have  and  own  it. 
with  whatever  had  been  saved  or  made  out  of  it.  But  that  expectation,  it 
seems,  was  not  realized.  The  business  was  conducted  in  the  manner  <is  indi- 
cated, the  plaintiff  furnishing  all  necessary  means  for  the  purpose,  or  using 
his  credit  at  the  banks  to  procure  discounts  as  needed.  The  volume  of  busi- 
ness was  largely  increiised.  In  January,  1869,  the  plaintiff  claimed  and 
charged  in  accounts,  as  compensation  for  his  personal  services  and  clerk  hire 
for  1868,  82,000;  for  1869.  1^1,500;  for  1870,  $1,250;  and  for  1871,  dl^O. 
These  charges  were  over  and  above  10  per  cent,  interest  on  all  advances  which 
lie  had  miide  to  the  business;  on  all  moneys  which  he  had  paid  to  buy  up  the 
debts  of  Fish  Brothers;  and  on  tlieir  notes* which  he  held.  That  rate  of  intw- 
€st  he  exacted,  and  it  was  allowed  him  on  these  several  amounts.  The  plain- 
tiff says  that  all  these  charges  for  compensation  for  personal  services  and 
<;lerk  hire  were  made  by  arrangements  at  different  times  with  Fish  Brothers, 
or  one  of  them,  who  consented  and  agreed  to  them. 

The  defendants  allege  in  their  answer,  and  offered  proof  to  sustain  the  alle- 
gation, that  the  plaintiff,  knowing  that  they  were  unable  to  discharge  their 
Indebtedness  to  him  about  January  27,  1869,  demanded  and  requii-ed  that 
tliey  should  agree  to  pay  and  pay,  as  and  for  interest  upon  all  their  indebt- 
edness then  contracted  or  to  be  contracted,  interest  at  the  rate  of  12  J  per  cent, 
and  that  the  above  charges  were  a  mere  shift  or  device  for  exacting  usurious 
interest,  which,  in  their  straitened  circumstances,  they  were  compelled  to 
accede  to  and  did  agree  to  pay.  This  presents  the  first  defense  of  usury  which 
we  have  to  consider.  Now  we  have  just  stated  that  in  our  view,  after  the 
judicial  sales  and  agreement,  the  parties  did  not  stand  to  each  other  in  ttie 
simple  relation  of  debtor  and  creditor  or  mortgagor  and  mortgagee.  The  Fish 
Brothers,  after  that  time,  were  not  the  owners  of  the  business  and  property  as 
they  claim.  The  plaintiff  became  the  owner,  and  carried  it  on  in  his  name,  as 
his  own,  under  tlieir  management  as  agents.  Therefore,  whatever  advances  be 
made  were  not  by  way  of  loans  to  the  defendants  which  they  undertook  to 
repay,  except  as  they  gave  their  notes,  as  they  did  for  advances  February  1. 
1876,  and  January  29,  1877.  But  as  to  other  "advances  to  the  business  they 
made  no  express  promise  to  repay  them.  Of  course  they  would  not  be  entitled 
to  have  the  business  and  property  as  their  own  unless  they  paid  these  atl- 
vances,  with  other  indebtedness,  together  with  interest  at  the  ^reed  rate. 
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But  that  is  another  matter  not  affecting  the  question  of  usury.  If  the  defend- 
ants had  really  been  the  owners  of  the  business  and  the  plaintiff  had  made 
advances  to  carry  it  on,  doubtless  they  would  be  liable  for  the  amount  on  an 
implied  as8umj)sU,  if  there  were  no  express  promise.  Such  was  not  the  posi- 
tion of  the  parties. 

It  seems  to  us  the  usury  laws  have  really  no  appKcation  to  the  transactions 
under  review.  The  plaintiff  made  advances  under  the  agreement  to  carry  on 
the  business,  and  became  liable  for  every  debt  tiiat  was  contracted.  This  is 
an  incontestible  fact.  The  defendants  do  not  deny  his  personal  responsibility 
to  every  creditor  of  the  concern,  and  the  evidence  shows  that  he  did  give 
tlie  business  more  or  less  personal  attention;  that  his  own  clerk  attended  to 
it ;  that  in  some  years  he  actually  incurred  liabilities  about  the  business  amount- 
ing to  a  half  million  of  dollai-s.  It  is  obvious  tliat  this  \vas  not  a  simple  loan 
by  the  lender  to  the  borrower.  It  is  not  a  case  where  more  than  lawful  in- 
terest is  exacted  for  the  simple  use  of  money.  That  is  the  transaction  which 
thestatute  condemns.  Xor  is  there  any  ground  for  saying  that  the  transactions 
t«M>k  the  form  they  did  as  a  shift  or  device  to  cover  usury.  The  parties  had 
the  undoubted  right  to  agree  as  to  what  compensation  the  plaintiff  should  re- 
ceive out  of  the  business  for  his  personal  services  and  the  services  of  his  clerk. 
Such  an  agreement  having  been  fairly  made,  what  principle  of  law  or  morals 
will  be  violated  if  effect  is  given  to  it?  Neither  in  form  nor  in  substance 
did  the  transaction  amount  to  a  loan  and  borrowing,  or  a  forl>earance  of  money. 
Tlie  referee  and  circuit  court,  while  holding  that  the  only  interest  which  the 
plaintiff  had  in  the  personal  property  and  business  vras  a  security  for  the  in- 
ilebtedness  due,  yet  were  of  the  opinion  that  the  charges  for  personal  services, 
t»tc.,  abov<j  alluded  to,  were  legal,  and  were  not  a  cover  for  usury  exacted  on 
loans. 

In  that  view  we  fully  concur.  But  in  respect  to  another  claim  of  the  plain- 
tiff the  defense  of  usury  was  sustained.  Owing  to  the  changes  in  the  man- 
ner of  conducting  the  business  the  concern  became  embarrassed,  and  in  1873 
the  phiintiff  Wiis  applied  to  for  arlditional  advances  to  carry  it  on.  The  evi- 
dence shows  that  with  great  reluctance,  after  having  taken  an  inventory  of 
the  assets,  and  having  investigated  the  condition  of  the  concern,  he  did  ad- 
vance $75,000,  or  thereabouts,  to  carry  it  on.  It  is  alleged  on  the  part  of  the^ 
defendants,  and  proof  was  given  tending  to  support  the  allegation,  that  the 
plaintiff,  taking  advantage  of  defendants*  necessities,  demanded  and  required, 
:is  a  condition  of  all  further  advances,  that  they  should  pay  him  12|  per  cent.  • 
interest  on  all  sums  which  he  should  Jidvance,  and  that  they  were  compelled 
to  agree  to  do  so.  According  to  the  theory  of  the  defendants  as  to  the  rela- 
tion of  the  parties  such  a  contract  would,  doubtless,  be  illegal;  that  is, if  they 
were  really  the  ownera  of  the  concern,  and  that  rate  of  interest  was  exacted 
merely  as  a  compensation  for  the  use  of  money  loaned,  there  being  no  other 
element  of  risk  except  the  responsibility  of  the  borrowers  entering  into  the 
transaction.  But  such  a  theory  of  the  case  we  reject  tis  not  supported  by 
the  facts  and  conduct  of  the  parties.  The  plaintiff  made  these  advances,  as  he 
)iad  others,  on  the  credit  of  the  business,  not  as  loans  to  the  defendants.  The 
business  at  the  time  was  really  his,  subject  to  the  right  of  the  defendants  tt^ 
become"  owners. 

The  plaintiff  says  that  in  no  event  was  he  to  receive  more  than  10  per  cent, 
interest  on  his  money,  and  that  the  excess  was  charged  as  compensation  for 
personal  and  clerk's  services,  and  the  use  of  his  credit.  Such  charges  were 
made  in  account  for  the  years  1873,  1874,  anfri875.  The  plaintiff  says  that 
the  charges  as  to  each  year  were  piu*suant  to  an  arrangement  marie  with  one 
of  the  defendants.  Much  stress  was  laid  upon  the  fact  that  in  the  entry  in 
the  plaintiff's  books  for  1873  the  charge  was  for  interest  at  12.|  per  cent.,  thus, 
it  is  said,  rebutting  the  inference  that  the  parties  understood  the  excess  was  for 
personal  and  clerk's  services.    The  plaintiff  also  stated  that  the  use  of  money 
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was  worth  more  than  10  per  cent.,  and  that  more  than  that  rate  could  be  ob- 
tained for  it  in  Chicago  and  Minnesota.  But  the  entry  and  these  statements 
are  satisfactorily  exi>iained  in  the  evidence.  They  would  be  entitled  tonuicli 
weight  as  tending  to  prove  usury,  if  the  relation  of  the  parties  was  that  of 
borrower  and  lender.  As  it  is  they  have  little  or  no  significance.  If  the  busi- 
ness had  resulted  disastrously  would  not  the  plaintiff  have  lost  his  advances? 
'Could  not  the  defendant,  if  repayment  had  been  demanded,  have* said:  '*Wb 
■did  not  promise  to  make  good  these  advances ;  they  were  made  under  the  agree- 
ment  by  which  the  business  and  property  became  yours,  until  such  time  as 
we  should  be  entitled  to  have  them  by  paying  you  all  indebtedness  ami 
charges.  We  were  managing  the  business  for  you,  as  your  agents;  we  have 
assumed  no  liability  for  the  debts  of  the  concern,  either  to  you  or  to  tliinl 
parties.  We  surely  have  entered  into  no  express  obligation  to  pay  the  princi- 
pal or  interest,  except  in  two  instances."  Now  this  they  might  well  have 
said  under  the  arrangement  for  conducting  the  business.  Such  being  the  case, 
what  ground  is  there  for  predicating  usury  on  the  transaction  of  1873  any  more 
than  upon  that  of  1869?    We  cim  see  no  material  difference  in  the  cases. 

It  need  not  be  remarked  that  to  constitute  usury  within  the  prohibitions  of 
the  statute  there  must  be  an  intention  knowingly  to  contract  for  and  take 
more  for  the  mere  use  of  money  than  the  law  allows.  There  necessarily  en- 
ters into  the  transaction  a  loan,  where  the  principal  is  to  be  repaid,  with 
illegal  interest  by  way  of  compensation  for  the  use  of  the  principal.  That 
cannot  be  said  was  the  real  transaction  as  to  any  advances  agreed  to  be  made 
in  1873.  The  plaintiff  not  only  risked  the  advances,  but  he  had  incurred  and 
continued  to  rest  under  vast  liabilities  for  the  concern  besides. 

in  case  of  an  actual  partnership,  where  there  is  a  risk  that  the  principal 
contributed  may  l>e  lost,  an  advantage  to  be  taken  out  of  the  trade  may  be 
measured  in  any  way  agreed  on  without  subjecting  the  arrangement  to  the 
charge  of  usury,  because  the  money  is  not  lying  at  interest,  but  is  employed 
in  making  profits,  subject  to  losses.  Tjier,  Usury,  185;  Fereday  v.  Uor- 
dern,  1  Jacob,  Ch.  144;  Oilpen  v.  Enderhey,  5  Barn.  «&  Aid.  954. 

The  heiid-note  states  the  case  of  Fei-eday  v.  H order n  as  follows:  "Deed  by 
which  A.,  B.,  and  C,  partners  in  trade,  in  consideration  of  £4,000  paid  to  them 
by  I),  in  augmentation  of  their  capital,  agree  to  admit  him  into  partnersliip 
with  them  for  a  term.  It  wiis  agreed  that  D.  should  receive  in  lieu  of  profits  ;t 
clear  sum  of  £550  per  annum,  and  all  the  property  of  the  concern  was  chai^^'l 
with  the  payment  of  this  sum  quarterly,  and  of  the  £4,000  at  the  determina- 
tion of  the  partnership.  A.,  B.,  and  C.  were  to  pay  rent,  taxes,  wages,  and 
tiie  other  outt^x^ings  of  the  trade  which  was  \o  be  carried  on  by  them,  and  in 
their  names  only;  tind  D.  wjis  not  to  be  required  to  attend  to  it.  D,  was  at 
liberty  to  retire  on  giving  12  months*  notice;  and  on  his  retiring,  or  at  the 
end  of  the  term,  the  £4,000  and  the  arrears  (if  any)  of  the  £550  per  annum 
were  to  be  paid  to  him  by  A.,  B.,  and  C.  by  installments,  to  be  secureil  by 
their  bonds,  and  they  were  to  indemnify  him  from  the  debts  of  the  partaer- 
fihip.'*     Lord  Eldon  held  this  deed  not  usurious. 

In  Oiljyeii  v.  Enderhey,  *•  by  deed  A.  and  B.  covenanted  to  become  partners* 
in  the  business  of  army  clothiers  for  10  ycivrs,  and  that  A.  should  advanced 
£20,000  as  part  of  the  capital  for  carrying  on  the  business,  and  that  B.  should 
find  a  like  sum;  that  A.,  during  the  continuance  of  the  partnership,  should 
have  out  of  the  prolits,  if  sufficient,  and  if  not  out  of  the  capital,  £2,000  yearly 
for  his  share  of  the  profits.  B.  then  covenanted  that,  on  the  deter minatioa 
of  the  partnership  by  effluxion  of  time,  the  sura  of  £20,000  should  be  repaid 
to  A.;  that  B.  should  guaranty  all  debts  and  pay  all  losses.  In  an  action 
brought  upon  this  deed  to  recover  the  £20,000  at  the  expiration  of  10  yean 
the  defendant  pleaded  that  the  deed  was  executed,  by  way  of  shift,  in  pursu- 
ance of  an  usurious  agreement.  Tlmt  plea,  upon  issue  joined,  was  negiitivei\ 
by  the  verdict  of  the  jury,  and  judgment  was  given  by  the  court  of  C.  B.  for 
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the  plaintiff.  Held,  upon  error  in  K.  B.,  that  after  that  finding  the  deed 
fBiist  be  taken  to  disclose  the  real  intention  of  the  parties,  and  that  It  was 
not  in  that  case  void  upon  the  ground  of  usury." 

Other  authorities  of  a  similar  import  might  be  referred  to  in  this  opinion, 
but  T^U  not  be,  as  tliey  will  be  found  on  the  brief  of  plaintiff's  counsel.  Of 
course,  the  principle  of  these^  authorities  do  not  apply  where  the  real  nature 
•Okf  the  contract  is  a  loan,  and  not  a  partnership,  as  was  held  in  Morse  v.  117/- 
4W»,  4  Term  K.  353 ;  Cooper  v.  Tappan,  9  Wis.  362 ;  and  that  class  of  cases. 

Mr.  CoUyer  says:  **  The  better  opinion,  however,  is  that  an  agreement  hav- 
ing the  form  of  a  partnership  agreement,  but  in  which  profits  beyond  the 
legal  rate  of  interest  are  reserved  to  one  of  the  parties,  is  legal,  unless  it  ap- 
pears to  have  l)een  executed  by  way  of  shift  or  contrivance  to  cover  usury, 
because  at  all  events  the  principal,  for  which  such  profits  and  interests  are 
taken,  is  hazarded  to  third  persons."  Law  of  Partnership,  (6th  Ed.)  §  68. 
It  is  obvious  that  the  principle  of  contingency  or  hazard  applies  with  far 
greater  force  here  than  in  a  cjise  of  actual  partnership.  But  it  seems  unneces- 
sary to  dwell  longer  upon  the  question  of  usury;  for,  under  the  arrangement 
for  conducting  the  business  as  we  have  assumed  it  to  be,  the  usury  laws  have 
no  application  to  tlie  case. 

There  is  one  jaece  of  testimony  which  ought,  perhaps,  to  be  noticed,  for  it 
Tnilitates  against  the  views  we  have  expressed,  and  seems  inconsistent  with 
them.  We  refer  to  the  notes  which  were  given  the  plaintiff  for  advances 
February  1,  1876,  and  January  29,  1877.  If  he  was  the  real  owner  of  the 
business,  it  is-certainly  strange  that  his  agents  should  give  notes  for  advances 
to  carry  it  on.  Theplaintiff  gives  an  explanation  of  the  object  in  taking 
these  notes,  but  the  re^ison  assigned  is  not  very  satisfactory  to  my  mind.  But 
*»till  no  such  weight  or  importance  should  be  attached  to  these  exceptional 
iicts  as  to  countervail  or  destroy  the  general  tendency  and  effect  of  the  evi- 
ileiice  in  the  case^  for  the  method  of  conducting  the  business  through  a 
series  of  years,  the  numerous  acts  and  declarations  of  the  parties  as  to  their 
rehitions,  force  us  irresistibly  to  the  conclusion  that  the  relation  of  debtor  and 
creditor  did  not  exist  in  the  management  of  the  business. 

There  is  no  sulUcient  reiison  shown  for  disturbing  the  settlements  which 
were  made  from  time  to  time  by  the  parties.  The  accounts  on  both  sides 
were  more  than  once  looked  over,  examined,  and  adjusted.  The  result  of  such 
iiettlemenis,  or  the  balance  found  due,  was  entered  on  the  books  kept  by  the 
<lefendants.  The  proof  is  perfectly  conclusive  on  this  point.  Now,  what  fact 
is  shown  to  impeach  the  correctness* of  these  settlements?  What  error,  mis- 
take, or  fraud  does  it  appear  was  committed  in  making  them?  The  charges 
for  jwrsonal  and  clerk's  services  were  agreed  upon  and  allowed.  We  have 
«een  tiiere  was  no  legal  objection  to  such  charges,  especially  where  the  parties 
iigreed  as  to  the  amount.  It  is  true,  compound  interest  entered  into  these 
J  ettlements,  but  that  affords  no  rejison,  as  we  shall  presently  see,  for  opening 
them.  The  principle  or  rule  of  law  applicable  to  a  stated  account  or  settle- 
ment, applies  with  full  force  to  these  settlements  whicii  were  made.  That 
rule,  as  often  stated  by  this  court,  is  that  a  settlement  once  deliberately  made 
is  not  to  be  opened  except  upon  the  clearest  and  most  positive  proof  of  fraud 
or  mistake  therein.  Martin  v.  licakwith,  4  Wis.  219;  Marsh  v.  Ca^e,  30  Wis. 
^:31;  Kercheval  v.  Dolt/,  31  Wis.  476;  \Vfho7i  v.  Rnukeh  38  Wis.  526;  Hoyty, 
AfcLanr/hlin,  52  Wis.  283;  IS.  C.  8  K.  W.  Rep.  839;]  Klauber  v.  Wright,  Id. 
303;  [S.  C.  8  N.  W.  Hep.  893.] 

The  first  reason  given  for  opening  these  settlements  is  that  the  defendants 
were  completely  in  the  plaintiff's  power,  and  were  compelled  to  acfiuiesce  in 
their  correctness,  otherwise  the  plaintiff  would  break  up  and  destroy  the  busi- 
ness. We  do  not  think  this  shows  a  good  reason  for  setting  the  settlements 
.jiside.  Suppose  an  actual  partnership  had  existed  which  could  be  (ijssolved 
at  the  will  of  either  partner,  and  that  full  settlements  had  been  male  het\v('<'n 
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the  pai*tners.  Would  the  fact  that  defendants  apprehended  the  plaintiff  wouid 
withdraw  his  capital,  unless  they  acquiesced  in  the  correctness  of  the  settle- 
ments, constitute  a  sufficient  ground  for  opening  them,  no  mistake  or  fraud 
being  shown  in  respect  to  them  ?  It  seems  to  us  not.  And  still  thei-e  would 
l>e  the  Hanie  moral  duress  in  that  case  as  in  this.  But  the  truth  is,  tliere  is 
no  duress  or  compulsion  shown  which  should  open  the  settlements.  They 
were  Xairly  made  by  parties  competent  to  make  them,  and  are  binding  as  to 
the  mattei-s  embraced  in  them.  Another  objection  taken  to  the  fairness  of 
the  settlements  is  that  the  interest  was  compounded,  or  the  accounts  were 
adjusted  with  annual  rests.  This  was  the  ground  on  which  the  referee  and 
court  l)eIow  set  aside  the  earlier  settlement.  But  it  is  well  that  an  agreeoient 
to  compound  the  interest  does  not  render  the  contnvct  usurious.  Tyler, 
Tsury,  240,  244.  A  contract  for  interest  upon  interest  was  not  favored  by 
the  ancient  authorities,  mainly  because  it  was  deemed  a  hard  and  oppressive 
exaction.  Courts  refused  to  enforce  such  a  contract  on  grounds  of  public 
policy.  yfosJier  v.  Chapin,  12  Wis.  453.  But  that  rule  has  been  greatly  r«^ 
laxed  in  many  modern  cases.  Where  it  appeara  that  the  parties  have  ad- 
justed their  accounts,  have  agree<l  that  interest  due  shall  be  turned  into  prin- 
cipal and  draw  interest,  this  court  has  adhered  to  the  doctrine  that  such  a 
transaction  was  not  illegal  or  wrong.     Austin  v.  Baoon^  28  Wis.  41G. 

In  the  case  before  us  there  were  a  great  many  items  of  indebtedness  on 
both  sides  wliich  were  ailjusted  and  the  balance  struck.  The  interest  on  th« 
notes  on  the  •*4()  per  cent."  account  and  on  the  current  account  was  eoni- 
puteil,  and  also  the  interest  uiKni  the  items  upon  the  other  side  of  the  account, 
rhese  settlements  Nvcre  voluntarily  made;  no  error  or  fraud  is  shown  in  re- 
spect to  them ;  the  defendants  were  under  no  such  duress  or  coercion  as  should 
iivoid  them;  and  under  the  circumstances  the  settlements  must  stand,  not- 
withstanding compound  interest  is  included  in  tliem.  Of  course,  the  note  fur 
^lb:161.1'>,  dated  January  1,  1876,  given  for  interest  due,  is  perfectly  valid. 
Tliere  was  a  j^ooil  consideration  to  sustain  that  note,  even  within  the  opinion 
of  the  majority  of  the  court  in  Yonwj  v.  Hill,  67  N.  Y.  162.  There  was  a 
forbearinj(  and  giving  day  of  payment  of  money  due,  which  was  a  good  con- 
sideration. The  plaintiff  says  that  he  was  to  have  interest  upon  his  entire 
indebtedness  annually.  "  Interest  was  justly  and  equitably  due  at  the  end  of 
each  year;  and  if  the  debtor,  instead  of  piiying  it,  gives  his  note  or  bond  for  it. 
there  is  no  legal  objection  to  enforcing  its  payment.  If  the  interest  is  carried 
into  an  ficcount  current,  and  the  debtor  gives  his  note  for  the  balance  of  hi:* 
account,  it  stands  in  princijile  on  the  same  footing."  SuTHERL.4JfD,  J.,  in 
Kdlogg  v.  Uickok,  1  Wend.  521 ;  Tyler  v.  Yates,  3  Bart.  222.  It  is  said  thai 
our  statute  declares  that  in  the  computation  of  interest  upon  any  bond,  note, 
or  other  agieement  the  interest  shall  not  be  compounded,  nor  shall  interei>t 
thereon  be  construed  to  bear  interest.  See  1  Tay.  Rev.  St.  c.  61.  But  this, 
we  apprehend,  does  not  prevent  parties  from  making  settlements  of  their  mu- 
t  ual  accounts  which  include  compound  interest.  The  case,  then,  stands  on  tlie 
footing  of  an  executed  contract. 

It  follows  from  these  views  that  the  balance  found  due  the  plaintiff  at  the 
last  settlement,  January  1, 1876,  must  be  deemed  to  be  correct;  and  in  stating 
I  he  account  this  rule  has  been  adopted  in  this  court:  *'  When  partial  payment^ 
have  been  made,  the  payment  is  to  apply  in  the  first  place  to  the  discharge  of 
the  interest  due.  If  the  payment  exceeds  the  interest,  the  surplus  goes  to- 
wards discharging  the  principal,  and  the  subseiiuent  interest  is  to  be  com- 
puted on  the  balance  of  principal  remaining  due.  If  the  payment  be  less  than 
the  interest,  the  surplus  of  interest  must  not  be  taken  to  augment  the  prin- 
<!ipal,  but  interest  continues  on  the  former  principal  until  the  period  when 
tiie  payments  taken  together  exceed  the  interest  due^  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal,  and  the  interest  is  to  be  com- 
puted on  the  balance."    Hill  v.  Durancl,  15  N.  W.  Rep.  390.    Under  this  rule 
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no  compoand  interest  should  be  allowed.  It  is  true,  the  plaintift  claims  that 
he  was  to  have  interest  on  all  his  indebt*^dness  at  the  rate  of  10  per  cent,  com- 
puted annually.  But  we  are  not  disposed  to  enforce  the  agreement  for  com- 
pound interest  further  than  it  lias  been  acted  upon  by  ihe  iKuties  in  their 
settlements.  But  the  question  is,  what  rate  is  the  plaintiff  entitled  to  receive 
on  the  amount  found  due  at  the  last  settlement?  St»  far  as  the  notes  are  con- 
cerned, there  can  be  no  question^  for  they  all  expressly  state  that  tlie  interest 
shall  be  at  the  rate  of  10  per  cent.  Under  the  agreement  for  conducting  the 
business  the  account  current  and  the  40  per  cent,  account  were  to  bear  inter- 
est at  10  per  cent.  But  it  is  said  the  statute  provides  where  there  is  a  con- 
tract to  pay  interest  at  a  rate  exceeding  7  per  cent,  it  must  '*l)e  clearly  ex- 
pressed in  writing"  to  have  effect  given  it.  1  Tay.  Rev.  St.  §  1,  r.  61.  The 
statute  clearly  refers  to  a  loan  or  forI)earance  of  money.  Now,  as  to  the  ad- 
vances made  upon  the  contract,  they  stand  u[K)n  a  different  footing  from  an 
ordinary  loan  for  the  retisona  given.  There  may  be  some  doubt  whether  the 
40  per  cent,  account  does  not  come  within  the  statute;  but  we  are  inclined  to 
think  it  does  not.  Besides,  if  the  defendants  ask  to  have  the  property  and 
business  as  their  own,  why  should  they  not  pay  the  rate  of  interest  which 
thoy  agreed  to  pay  ka  a  condition  to  having  them?  In  asking  relief  from  a 
fourt  of  equity,  shouM  they  not  be  reciuired  to  do  equity  on  tlieir  part?  In- 
terest at  10  per  cent,  cannot  be  said  to  be  exttessive,  or  an  unconscionable  ex- 
;ietion. 

We  do  not  think  the  plaintiff  should  re(H:)ver  anything  on  his  claim  for  per- 
sonal and  clerk's  services;  or  for  the  use*,  of  his  creilit  after  January  1,  1876. 
It  floes  not  appear  that  he  gave  the  business  any  s{>ecial  att^^ntion  after  that 
time.  And  while  it  may  be  true  that  his  high  comuienial  credit  was  inval- 
uable to  the  concern,  yet,  under  the  circumstances,  we  are  not  disposed  to  al- 
low him  anything  after  the  period  indicated. 

The  judgment  on  the  plaintiff *s  appeal  is  reversed,  and  the  cause  is  remanded 
for  a  restatement  of  the  account  on  the  biisis  laid  down  in  this  opinion.  That 
portion  of  the  judgment  appealed  from  by  the  defendants  must  necessarily  be 
reversed,  not  because  there  is  any  error  in  it  of  which  they  can  complain,  but 
for  the  reason  that  the  entire  judgment  is  set  aside  on  the  other  appeal.  We 
do  not  feel  called  upon  to  consider  at  this  time  what  relief  the  plaintiff  wiU 
be  entitled  to  in  case  the  amount  found  due  him  on  another  accounting  is  not 
paid.  The  circuit  court  has  ample  power  to  grant  such  further  relief  as  may 
be  necessary  for  the  protection  and  security  of  his  rights. 

We  cannot  take  leave  of  the  case  without  expressing  our  great  obligation 
to  the  counsel  on  both  sides  for  the  very  lucid  and  masterly  manner  they  dis- 
cussed the  questions  of  law  and  fact  which  we  have  h!id  to  consider.  Their 
arf^ments  were  of  essential  aid  in  the  examination  of  the  case. 

The  judgment  on  both  appeals  will  be  entered  in  accordance  with  this 
opinion. 

liTOK,  J^  took  no  jMurt 


QTumsiar  o.  Brandb,  Impleaded,  etc. 
Filed  May  81, 1883. 

After  12  men  were  enTlod  Into  tlie  Jnry-boz  the  pUintlffstrack  one  name  from  the  list,  when  anothM* 
laror  waa  called,  and  Uien  defendant  atrock  one  ftom  the  list,  and  the  strlklnK  proceeded  antll  plain- 
tiff bad  flirieken  off  two  namea  and  the  defendant  three,  whereupon  a  new  jaror  was  called  and  the 
list  pasaed  to  plaintiff*!  attomeya,  whennpon  they  atrock  off  one  name  thereftom.  Defendant  ob« 
jeeted  to  the  ealUng  ot  another  Juror  becaoat  the  panel  waa  Uten  complete.  The  objection  was  over- 
rnlod.    Seid,  not  errcr. 

tJ5— 62  {no.  XV) 
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CoQDWl  •*  Ineltted  that  everj  word  which  was  said  by  the  jodgo  doring  the  progrsos  of  the  trial,  ia 
tto  hearing  of  the  parties  and  of  the  Jury,  should  be  takea  down  by  the  reporter,  and  reqaested  the 
Jndge  to  order  und  direct  the  reporter  so  to  do."  which  request  the  court  refused.  Htld.  that  ssrh 
request  was  broader  than  the  statute,  which  limits  what  shall  be  taken  down  by  the  reporter  to  was*- 
the  Jndge  **  may  say  to  the  Jury  or  to  the  coonsel  in  tbelr  presence  t^for  comcarning  ««cA  cmms,**  aad 
was  properly  refoMd. 

It  Is  no  objection  to  evidence  that  It  does  not  prore  plaintiff's  whole  case.  1/  U  be  a  link  in  tui 
ofaain  of  evidence  afterwards  to  be  given  it  is  admissible. 

As  positive  proof  of  the  existence  of  a  partnership  is  not  indispensable,  bnt  may  be  irapl'ed  f^WB 
elrcnm8tauces,the  books  ofl'ere:!  in  evidence  in  this  case  containing  entries  subsequent  to  then  )e^ 
dlsMoIntion  of  the  drra  were  properly  admitted  in  evidence. 

As  there  was  safflcient  evidence  on  the  part  of  the  plnintlff;  assuming  it  to  be  irae  and  nndispatel, 
to  Justify  the  Jury  in  answering  the  special  questions  in  his  favor,  there  was  no  error  in  deojinc  th' 
motion  for  a  nonsuit  or  the  motion  to  set  aside  the  verdict,  and  for  a  new  trial. 

Publication  of  notice  of  the  dissolution  of  a  partnership  in  a  newspaper  at  the  place  where  the  bo*-- 
■ess  is  carried  on,  is  not  snfllclent  to  relieve  a  retiring  partner  from  liability  for  subseqnent  transar- 
tlona  In  the  firm  name  with  one  having  dealings  with  the  firm  prior  to  the  dissolution.  In  sar>, 
ease  notice  must  be  brought  home  to  tlie  dealer,  or  it  must  appear  that  fncts  came  to  hie  knowledn 
safflcient  to  advise  him  or  to  give  him  reason  to  believe  th:it  a  dissolution  has  taken  place;  bat  for^.<' 
notice  is  not  necc>i«s>iry.  Any  notice  wlilch  reaches  him  in  any  way,  that  is  safflcient  to  pat  hioi  oi 
inquiry,  would  be  s  a  die  lent. 

Where  one  partner  obtains  money  in  the  name  of  the  firm,  and  in  the  nsual  coarse  of  bo<ine«  in 
which  tbe  firm  has  been  engaged,  the  otlier  partners  cannot  escape  liability  on  tiie  gronod  that  sach 
partner,  without  their  knowledge,  fraudulently  converted  tbe  money  to  his  own  use. 

An  attorney  at  law  may  contract  to  render  services  In  the  conduct  of  a  suit  for  a  fee  eoAtingent 
■poa  his  success  therein. 

Appeal  from  circuit  court,  Kenosha  county. 

This  is  an  action  to  recover  the  amount  of  certain  moneys  alleged  to  hare 
been  collected  by  the  defendants  while  doing  business  as  cop;irtueri  and  law 
yers,  claim  collectors,  loan  and  real  estate  agents,  and  makers  of  abstracts,  a- 
Kenosha,  under  the  firm  name  of  Brande  &  Thiers,  on  certaiu  securities  a.- 
leged  to  have  been  left  by  the  plaintiff  with  them  for  collection  and  rwnit- 
tance  or  reinvestment,  and  which  moneys,  as  alleged,  the  6rm  collected  and 
held  for  the  use  of  the  plaintiff,  but  neglected  to  remit  or  reinvest  The  com 
plaint  is  upon  two  counts, — one  for  a  balance  of  82,550  collected  prior  to  Marc:* 
20,  1880,  and  interest,  and  the  other,  $1,700  collected  prior  to  April  1, 18SK 
and  interest.  Brande  separately  answered,  and  admitted  the  existence  of  th^ 
partnership  from  March  14,  1879,  to  August  1, 1879,  but  not  thereafter;  iii- 
leged  the  dissolution  of  the  firm  July  31, 1879,  and  due  notice  and  knowledgi« 
thereof  to  the  plaintiff,  and  specifically  denied  the  several  aliegations  of  the 
complaint,  and  alleged,  upon  information  and  belief,  that  the  collections  re- 
ferred to  were  made  by  Thiers  after  the  dissolution  of  the  firm,  and  paid  over 
and  accounted  for  by  him  to  the  plaintiff. 

At  the  close  of  the  plaintiff's  testimony  Brande's  counsel  moved  for  a  non- 
suit, which  was  denied,  and  the  defendant  excepted,  and  thei*Pupoa  he  asAf»  ^ 
for  a  special  verdict.  At  the  close  of  all  the  testimony  the  couit,  in  pursu- 
ance of  that  request,  submitted  to  the  jury  twenty  special  questions,  whio'i 
with  the  answers,  were,  in  effect,  that  before  August  1. 1879,  the  defendzint^ 
as  copartners,  ai^reed  to  collect  the  securities  in  question  for  1  per  cent,  cam- 
missions;  that  Thiers,  assuming  to  act  for  the  firm,  collected  thereon,  l>etwt-eu 
March  14, 1879,  und  March  20,  1880,  $:j,2 11.10,  and  between  Marcli  21,  K^-J 
and  June  30, 1881 ,  the  further  sum  of  Sl,629.07 ;  that  in  pureuance  of  the  agr?i'- 
ment  of  March  14,  1879,  and  the  letters  of  Thiers,  assuming  to  act  for  the  lira;, 
the  plaintiff  remitted  to  Brande  &  Thiers  for  investment  S'3,000;  that  neit  i^*' 
the  firm  nor  either  of  the  defendants  ever  remitted  or  accounted  to  the  plainii. 
for  any  more  than  81,018.01;  that  the  plaintiff  never  hiul  any  notice  of  the  a. 
leged  dissolution  of  the  firm  before  the  receipt  of  the  letter  of  July  28.  ISSl . 
that  the  defendants  continued  to  transact  business  for  their  joint  profit  after  ii  < 
alleged  dissolution,  and  continued  thereafter  to  occupy  the  same  office  2n  i 
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keep  their  books  in  the  same  manner  as  before ;  that  the  commissions  charged 
for  the  collection  of  these  securities  were  carried  on  the  book  of  the  defend- 
ants to  the  same  accounts  and  in  the  same  manner,  after  the  alleged  dissolu- 
tion, as  were  similar  charges  before;  that  the  plaintiff  did  not  leave  the  so- 
cuiities  with  the  defendants  at  the  date  of  the  receipt;  that  Brande  did  not 
then  know  of  the  receipt,  nor  did  he  prior  to  August  1, 1879,  but  did  prior  to  the 
trial;  that  the  plaiutiff  had  done  other  business  with  the  firm  before  August  1, 
1879,  besides  the  collection  of  $93  and  the  drawing  a  deed ;  that  the  firm  was  not 
dissolved  on  or  about  August  1, 1879,  but  notice  of  dissolution  was  published 
in  a  Kenosha  paper  on  or  about  August  7, 1879,  and  for  three  successive  weeks 
thereafter;  that  Brande  had  knowledge  of  the  correspondence  between  the  plain- 
tiff and  Theirs  before  July  20, 1881 ;  tliat  tlie  plaintiff  sent  some  of  the  securities 
mentioned  before  March,  1880,  and  the  securities  were  sent  at  different  times. 
Tlie  juiy  also  found  generally  for  the  plaintiff,  and  assessed  his  damages  at 
W.  183.85.  Thereupon  the  defendant  Brande  moved  to  set  aside  the  special  ver- 
dict for  the  reasons  that  the  first,  sixth,  eighth,  eleventh,  twelfth,  thirteen  and 
a  half,  fourteenth,  fifteenth,  sixteenth,  eighteenth,  and  nineteenth  interroga- 
tories were  each  answered  contrary  to  law  and  against  the  evidence,  and  be- 
cause on  the  undisputed  evidence  each  should  have  answered  to  the  contrary; 
and  because  the  findings  and  answers  were  inconsistent  and  contradictory; 
and  because  the  verdict  does  not  find  facts  necessary,  important,  andtnaterial 
to  the  issue,  nor  all  the  issues;  and  because  of  the  several  objections  and  ex- 
ceptions taken  on  the  trial  and  noted  in  the  minutes;  and  because  of  the  re- 
fusal to  submit  questions  propounded,  and  other  errors,  irregularities,  and  ex- 
ceptions appearing  in  the  minutes  and  on  the  verdict. 

May  10,  1882,  the  court  overruled  the  motion  herein  made  by  defendants' 
attorney  to  set  aside  the  verdict  of  the  jury  herein,  and  granted  plaintiffs  mo- 
tion for  judgment  for  S4,183.85;  to  which  ruling  the  defendant  S.  Y.  Brande, 
by  his  counsel,  S.  B.  Van  Buskirk,  then  and  there  duly  excepted. 

May  27,  1882,  defendant  Brande  filed  his  exceptions  to  the  conclusion  of 
law  in  this  case,  directing  judgment  for  the  plaintiff  therein,  made  against  him 
of  the  sixteenth  of  May,  A.  D.  1882.  Judgment  was  entered  May  20, 1882, as 
of  May  16,  1882,  for  damages,  S4,183,85;  costs,  899.77. 

May  29.  18S2,  defendant  Jirande  excepted  to  the  judgment  rendered  anden- 
terorl  in  this  action,  and  to  each  and  every  part  thereof,  which  exception  was 
duly  filed  in  said  cause. 

On  July  13,  1882,  Finches,  Lynde  &  Miller  were  substituted  aa  the  at- 
torneyH  of  defendant  Brande,  in  placre  of  S.  B.  Van  Buskirk,  Esq. 

This  appeal  is  brought  from  the  final  judgment  herein. 

Q'ltxrle.H  &  ^tehhins,  for  respondent,  Peter  A.  Gilchristi,  Finches^  Lynde  <£• 
Miffer,  for  appellant,  Samuel  G.  Brande,  impleaded,  etc. 

C\\.ssoDAY,  J.  Numerous  errors  have  been  assigned,  and  still  more  numer- 
ous exceptions  taken.  It  may  be  inconvenient  to  notice  them  all  in  detail  or 
in  the  order  designated. 

1.  It  appears  from  the  record  that  after  12  men  were  called  into  the  jury- 
box  the  plaintiff  struck  one  name  from  the  list,  when  another  juror  was 
calletl,  and  then  the  defendant  struck  one  from  the  list;  that  the  striking  of 
the  jury  proceeded  until  the  plaintiff  had  stricken  off  two  names  and  the 
defendant  three,  whereupon  a  new  juror  was  called  and  the  list  passed  to  the 
plaintiff's  attorneys,  whereupon  they  struck  off  one  name  therefrom.  There- 
upon the  defendant  objected  to  the  calling  of  another  juror,  for  the  reason  that 
the  panel  was  then  complete.  The  objection  was  overruled  by  the  court,  and 
to  which  ruling  and  decision  the  defendant  then  and  there  excepted.  Was 
this  ruling  error?  The  statute  provides  that  '^each  party  shall  be  entitled  to 
three  peremptory  challenges  from  a  full  panel  of  jurors  called  in  the  action. 
The  challenges  shall  be  made  alternately  by  the  parties,  one  at  a  time,  the 
plaintiff  beginning;  and  when  either  party  shall  decline  to  challenge  in  his 
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turn,  he  shall  be  deemed  to  have  waived  each  time  one  challenge.*'  -Section 
2851,  Kev.  St.  This  statute  is  unusually  explicit  and  needs  no  exposition. 
The  plaintiff  was  the  lirst  to  challenge,  as  required  by  the  statute.  Had  the 
challenge  proceeded  alternately,  as  prescribed,  the  plaintiff  would  first  have 
exhaustetl  his  challenges.  The  record  does  not  show,  except  by  mere  infer- 
ence, that  the  plaintiff  declined  to  challenge  in  his  turn.  The  inference,  how- 
ever, is  just  as  strong  that  the  defendant  struck  the  third  time  out  of  hhi 
turn.  The  record  fails  to  show  why  the  defendant  had  stricken  off  three 
jurors,  when  the  plaintiff  had  only  stricken  off  two.  Counsel  insist  that  the 
plaintiff  once  declined  to  challenge  in  his  turn,  and  that  he  thereby  waived 
his  right,  under  the  statute,  to  any  further  challenge,  after  the  defendant  liad 
exhausted  his  challenges.  But  the  record  fails  to  show  affirmatively  that  sucli 
was  the  fact,  and  discloses  no  objection  to  any  challenge  by  the  plaintiff.  It 
does  show  that  after  the  plaintiff'  hatl  stricken  two  names  from  the  list,  and 
the  defendant  three,  a  new  juror  was  called,  whereupon  the  plaintiff  struck 
one  name  from  the  list.  But  it  does  not  appear  that  the  defendant  made  any 
objection  to  the  striking  of  such  name  from  the  list.  Having  failed  to  make 
such  objection,  he  is  in  no  position  now  to  claim  that  such  name  was  not 
rightfully  strickou  off.  True,  if  the  plaintiff  had  once  declined  to  challenge 
in  his  turn,  he  thereby  waived  one  cliallenge.  But  that  did  not  prevent  the 
defendant  from  waiving  any  objection  to  the  subsequent  exercise  of  that  right 
by  the  plaintiff.  By  not  making  such  objection  at  the  time,  the  right  to  in- 
sist that  such  challeuge  was  exercised  out  of  turn  corner  too  late.  The  ob- 
jection made  to  calling  another  juror,  after  the  plaintiff  had  thus  stricken  off 
the  third  juryman,  "'for  the  rea.son"  assigned,  "that  the  panel  was  then  com- 
plete, was  in  effect  insisting  upon  the  cause  being  tried  with  the  juryman  on 
the  panel  who  had  thus  been  stricken  off  by  the  plaintiff.  To  compel  the 
plaintiff  to  try  the  cause  with  such  stricken  juryman  upon  the  panel,  know- 
ing  the  fact  that  he  was  objectionable  to  the  plaintiff,  might  tend  to  prejudice 
such  juryman  against  the  plaintiff.  Hence,  if  objection  were  to  be  made,  it 
should  have  been  to  such  exercise  of  the  right  of  challenge  by  the  plaintiff, 
instead  of  being  made  to  the  juryman  leaving  the  box  after  he  had  thus  been 
challenged  without  objection.  For  the  reasons  given  we  are  clearly  of  the 
opinion  that  the  objection  taken  was  untenable. 

2.  It  appears  that,  during  the  statement  of  certain  objections  to  evidence 
by  counsel  for  tlie  defendant,  the  judge  before  whom  the  cause  was  being 
tried  made  some  remarks,  in  answer  to  such  objections,  which  the  reporter  did 
not  take  down,  and  when  the  counsel  for  the  defendant  called  the  attention  of 
the  court  to  the  fact  that  tlie  reporter  was  not  taking  down  such  remarks, 
the  judge  declared  that  it  was  not  the  practice  in  his  circuit  to  require  there- 
porter  to  take  down  all  he  said  during  the  progress  of  the  trial  which  had  no 
bearing  upon  the  questions  of  law  or  fact  being  tried.  And  thereupon  the 
cx>unsel  for  defendant  insisted  that  every  word  which  was  said  by  the  judge, 
during  the  progress  of  the  trial,  in  the  hearing  of  the  parties  and  of  the  jury. 
should  be  taken  down  by  the  reporter,  and  requested  the  judge  to  order  and  di- 
rect the  reporter  so  to  do:  which  request  was  refused  and  defendant  excepted. 
Subsequently  the  counsel  for  the  defendant  said:  *^I  ask  again,  and  askeoun- 
Bel  to  bear  witness,  that  the  reporter  take  down  what  the  court  said  durinf 
the  previous  objections?'*  Request  overruled.  Defendant  excepted.  Were 
these  rulings  error?  The  statute  requires  every  judge  to  give  to  the  jaryhis 
charge  and  instructions  as  written,  or,  when  delivered  orally,  that  they  shali 
be  taken  down  by  the  official  phonographic  reporter  of  the  court;  and  provider. 
that  "  if  any  judge  shall  violate  any  of  the  foregoing  provisions,  or  make  any 
comments  to  the  jury  upon  the  law  or  facts  on  the  trial,  in  any  action,  with- 
out the  same  being  so  reduced  to  writing  or  taken  down,  the  judgment  renderec 
upon  the  verdict  found  on  such  trial  shall  be  reversed  upon  appeal  or  writ  of 
error, upon  the  fact  appearing."    Section  2853. 
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The  above  statute  is  mandatory  in  terms,  and  it  has  been  held  that  a  fail- 
ure to  comply  with  it  works  a  reversal  of  the  judgment.     Penherthy  v.  Lee, 
51  Wis.  26ti;  [S.  C.  8  N.  W.  Rep.  116.J     But  the  portion  of  the  section  thus 
quoted,  as  well  as  that  which  precedes  it,  only  goes  to  the  charge  or  instruc- 
tion of  the  court  to  the  jury;  that  is,  everything  the  court  says  to  the  jury  to 
i^uifle  them  in  their  examination  of  the  evidence,  and  which  relates  to  any 
question  of  law  involved  in  the  case.     Hasbrouck  v.  City  of  MUwaiikeey  21 
Wis.  217.     But  it  is  not  every  statement  or  direction  made  by  the  judge  to 
the  jury  which  constitutes  an  instruction  or  charge  within  the  meaning  of 
that  provision.     Grant  v.  Conn,  Mut,  L,  Im,  Co,  29  Wis.  125;  i^tate  v.  Glius, 
50  Wis.  218;  [S.  C.  6  N.  W.  Rep.  500.]    The  court  has  gone  still  further,  and 
held  that  a  disregard  of  the  provisions  of  the  section  which  declarers  that 
"  each  instruction  asked  by  counsel  to  be  given  to  the  jury  shall  be  given 
without  change  or  modification,  the  same  as  asked,  or  refused  in  full,"  will 
not  work  a  reversal  where  an  erroneous  instruction  is  modified  so  as  to  state 
the  law  con-ectly,  as  in  such  case  no  one  can  be  said  to  be  injured.    Mason  v. 
The  H»  Whitbeck  Co.  35  Wis.  164.     But  counsel  rely  more  particularly  upon 
the  last  sentence  of  the  above  section,  which  reads  as  follows:    **The  judge 
shall  require  the  phonographic  reporter  to  take  down  all  he  may  say  during 
any  jury  trial  to  the  jury,  or  to  counsel  in  tholr  presence,  of  or  concerning  such 
causa"    This  provision   wjis  apparently  first  introduced   by  the  revisors. 
Literally  construed,  it  is  very  sweeping  in  its  terms.     8o  construed,  it  makes 
it  the  duty  of  the  judge  to  require  the  reporter  to  take  down  all  he  may  say 
to  the.  jury  of  or  concerning  the  cause  during  any  jury  trial,  and  also  all  he 
may  say  of  or  concerning  the  cause  to  counsel  in  their  presence.     It  does 
not,  however,  like  the  other  provision  above  quoted,  make  every  disregard  of 
it  work  a  reversal.     If,  therefore,  the  former  provisions  are  to  have  the  lib- 
eral construction  which  this  court  has  already  put  upon  them,  then,  certainly, 
there  is  much  stronger  reason  for  liberally  construing  tliis  last  provision.    If 
this  court  was  right  in  holding  thjit  a  disregard  of  the  former  provisions 
^hoald  not  work  a  reversal  where  no  one  was  thereby  injured  or  prejudiced, 
notwithstanding  their  mandatory  character,  then  certainly  we  would  not  be 
justified  in  reversing  the  judgment,  in  the  absence  of  such  mandate,  merely 
because  there  was  not  a  literal  compliance  witli  this  directory  provision,  in  a 
case  where  there  is  nothing  in  the  record  indicating  that  the  judge  said  any- 
thing which  could  in  any  way  injure  or  prejudice  the  appellant. 

It  here  appears  that  the  judge  made  some  remarks  in  answer  to  an  objec- 
tion by  counsel  to  certain  evidence,  and  upon  having  his  .attention  called  to 
the  fact  that  the  reporter  was  not  taking  down  liis  remarks,  lie  **  declared  it 
was  not  the  practice  in  his  circuit  to  require  the  reporter  to  take  down  all  he 
said  during  the  progress  of  tlie  trial  which  had  no  bearing  npon  the  questions 
of  law  or  of  fact  being  tried  ;is  pait  of  tlie  re<'ord.*'  This  was,  by  implication, 
equivalent  to  a  direction  to  take  down  all  he  said  having  a  bearing  upon  the 
questions  of  law  or  fact  being  tried.  It  is  true,  counsel  insist  that  the  judge 
<leclared  and  the  reporter  took  down  something  other  and  different  than  that 
i^uoted.  That  may  be  true,  but  if  so,  tlie  record  is  not.  Xevertheless,  we 
must  be  confined  to  the  record,  and  have  no  right  to  consider  what  may  ai)- 
pear  in  the  reporter's  not^»s  or  elsewhere  outside  of  the  record.  Counsel  *'  in- 
sisted that  every  word  wiiich  was  said  by  the  judge  during  the  progress  of  the 
trial,  in  the  hearing  of  the  parties  and  of  tlie  jury,  sfiould  be  taken  down  by 
the  reporter,  and  requested  the  judge  to  order  and  direct  the  reporter  so  to 
do."  This  was  much  broader  than  the  statute,  for  that  is  limited  to  what  the 
judge  may  say  '*to  the  jury,  or  to  counsel  in  their  presence,  of  or  concerning 
^ch  cause."  Being  broader  than  the  statute,  it  was  properly  overruled. 
True,  it  does  not  appear  that  the  judge  in  direct  terms  required  the  reporter  to 
take  down  anything  he  said ;  but,  as  intimated,  we  think  he  did  by  implication. 
.'Besides,  it  does  appear  from  the  record  that  he  did  take  down  some  things 
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said  by  the  judge  even  in  that  connection.  The  great  diflSculty  here  la  thai 
there  is  nothing  in  the  record  to  indicate  that  the  remarks  nia<le  by  the  judsp*, 
in  answer  to  counsel  s  objection,  tended  in  any  way  to  injure  or  prejudice  the 
appellant.  Besides,  it  may  be  suggested  that  the  trial  court  was  one  of  geJi- 
eral  jurisdiction,  having  judicial  power  vested  in  it  directly  by  the  constitu- 
tion itself.  The  plenary  power  of  the  legislature  to  define  the  duties  of  re- 
portei-s,  and  provide  for  enforcing  the  same  by  stringent  penalties,  may  be 
conceded.  But  just  how  far  the  legislature  may,  under  our  constitution,  tie 
the  tongue  of  a  circuit  judge  presiiling  upon  the  trial  of  a  cause,  or  com|iel 
him  to  give  specific  utterances,  or  enforce  him  to  embody  his  communication 
to  counsel  of  or  concerning  the  cause  on  trial,  in  writing,  may  be  a  serious 
question,  and  is  one  upon  which  we  express  no  opinion. 

J5.  The  plaintiff  put  in  evidence  a  written  instrument  dated  March  14, 1879. 
executed  by  Brande  &  Thiers,  which  commenced  by  saying:  "Received  of 
Peter  A.  Gilchrist,  (plaintiff,)  the  following  securities  for  collection  and  rein- 
vestment," (here  they  are  apocifically  named  and  described,  being  eleven  in 
number,  and  amounting  in  the  aggregate  to  $7,111.)  •*  We  agree  to  collect 
the  above  witliout  any  greater  expense  to  Mr.  Gilchrist  than  1  per  cent.,  and 
to  make  anv  and  all  new  or  reinvestments  without  expense  to  him.  Kenosha, 
March  14,  1879.     Bkanok  &  TniKits." 

At  the  close  of  the  plaintiff's  testimony  the  counsel  for  Mr.  Brande  moved 
to  strike  out  this  receipt  for  the  reasons  *'that  tliere  were  no  securities  de- 
livered at  the  time  of  that  receipt — no  persons  present  in  the  office  at  the  date 
of  the  receipt  but  Thiers  and  his  brother;  and  there  is  no  evidence  showing 
or  tending  to  show  that  Brande  had  any  knowledge  of  this  receipt,  or  the 
terms  of  it,  until  produced  here  on  the  trial."  Which  motion  was  denied  and 
the  defendant  excepted.  Was  this  ruling  error?  W^e  do  not  think  the  re-is«3n3 
assigned  were  such  as  to  require  the  court  to  strike  the  receipt  from  the  evi- 
dence. It  is  conceded  that  Brande  &  Thiei*s  were  partners  at  the  time  the  re- 
ceipt was  given,  and  as  such  engaged  in  the  business  of  making  collections, 
loans,  investments,  and  reinvestments.  It  is,  moreover,  conceded  that  such 
partnership  continued  to  August  1, 1879.  Thiers,  therefore,  hiid  authority  to 
bind  the  firm  by  contract  respecting  such  collections,  loans,  investments,  luid 
reinvestments. 

It  will  be  observed  that  the  so-called  receipt,  was  more  than  a  receipt  since 
it  contained  an  agreement  as  to  charges  for  making  collection  of  the  set*uritie« 
named,  and  also  as  to  any  and  all  new  or  reinvestments.  The  eontniet  thus 
made  was  not  a  nullity,  merely  because  the  securities  were  not  tlien  left  with 
Brande  &  Thiers.  Whether  the  securities  were  left  with  the  defendants  or 
taken  away,  no  liability  for  services  would  be  incurred  by  the  plaintiff,  nor 
right  of  compensation  secure<l  by  the  defendants,  until  the  same  should  be 
earned  by  making  some  collection.  In  either  event,  the  charges  or  commis- 
sions for  collection,  when  made,  were  to  be  governed  by  the  terms  of  the  eon- 
tract.  The  mere  manual  possession  of  such  securities  between  the  time  of 
the  execution  of  such  contract  and  the  making  of  such  collection,  therefore, 
in  no  way  affected  the  validity  of  the  contract.  That  simply  depended  upon 
the  power  of  the  one  partner  to  bind  the  tirm  so  therein  stipulated.  The  pur- 
pose of  putting  the  receipt  in  evidence  was  not  to  establish  a  {uirtnersliip 
between  the  defendjuits  at  the  time  it  was  given.  The  existence  of  sucii 
partnership  at  that  time,  and  for  months  afterwards,  stood  confessed  ie 
the  answer.  Nor  was  it  relied  upon  to  show  the  amount  of  securities  belong- 
ing to  the  plaintiff  which  went  into  the  hands  of  the  defendants  or  either  of 
them.  Its  simple  purpose  was  to  show  that  the  plaintiff,  at  the  time  named, 
made  that  contract  with  the  defendants  as  a  firm,  and  that  he  thereafter  held 
it  {IS  the  contract  of  the  linn.  Whether  Brande  subsequently  became  lial»W 
to  the  plaintiff  for  failure  to  pay  over  moneys  collected  or  securities  received 
under  the  contract,  would  of  course  depend  upon  what  subsequently  occurred. 
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If  during  the  continuance  of  the  partnership  any  collections  were  made  bj 
Thiers  as  a  member  of  the  firm  under  the  contnict,  or  if  during  such  period 
any  of  tti«  securities  therein  named  came  into  his  possession  as  such  partner, 
then  we  apprehend  no  one  would  contend  that  the  tirm  would  not  have  been 
accountable  therefor.  There  is  no  dispute  but  what  Thiers  received  in  pur- 
suance of  tliat  contract  moneys  belonging  to  the  plaintiff  to  the  amount 
found  by  the  jury.  The  re*U  contention  is  whether  lie  was  in  fact  in  partner- 
ship with  Brande  at  the  time  of  receiving  such  moneys,  and  if  nut  then 
whether  the  plaintiff's  relations  to  the  defendants  were  such  that  the  flrrn 
was  nevertheless  liable  to  him. 

These  questions  depended  upon  other  evidence  and  considerations,  which 
will  presently  be  adverted  to.  They  are  merely  mentioned  now  to  show 
that  if  Brande  is  liable  at  all,  then  the  contract  had  a  bearing  upon  the 
amount  of  such  liability,  since  it  regulated  and  fixed  the  compensation  to  be 
paid.  And  if  he  was  not  liable,  then  it  is  by  reivson  of  the  existence  or  non- 
existence of  other  evidence.  The  contract  was  pertinent  to  the  issue,  and,  in 
connection  with  other  testimony,  tended  to  estai)lish  tlie  same,  and  hence  was 
properly  admissible  in  evidence.  It  is  no  objection  to  evidence  that  it  iloes 
not  prove  the  plaintiff's  whole  case.  If  it  be  a  link  in  the  cliain  of  evidence 
afterwards  to  be  given,  it  is  admissible.  Johiuttoih  v.  Wardm,  3  Watts,  101. 
Tins  being  so,  the  motion  to  strike  it  out  was  properly  overruled.  Whether 
there  was  evidence  suHieient  to  authorize  a  veraicL  againsi  lirancie  is  auoiner 
question,  more  properly  to  be  considered  under  another  exception. 

4.  In  so  far  as  the  defe^ndants  acknowledged  in  the  receipt  that  they  had 
received  the  securities  named  IJierein,  Jirando  was  not  concluded,  since,  to 
that  extent,  it  was  a  receipt  mcr(?ly,  which  is  always  open  to  explanation. 
This  being  so,  we  do  not  think  there  was  any  error  in  allowing  the  plain- 
tiff to  state  the  underatanding  between  him  and  Thiers  as  to  the  holding  of 
the  securities  and  sending  them  forward  for  collection  as  they  became  due. 
Holding  that  the  receipt  was  not  conclusive  in  that  respect  is  certainly  more 
favorable  to  the  defendant;  for,  if  it  was  conclusive,  then  the  (M»nrt  would 
have  been  justified  in  treating  the  securities  as  having  remained  all  the  while 
in  the  possession  of  the  tirm. 

5.  It  appeal's  that  on  or  about  August  1,  1879,  a  notice  of  the  dissolution  of 
the  firm  Wiis  published  in  a  Kenosha  paper.  Numerous  objections  were  taken  as 
to  the  subsequent  business  relations  of  the  defendants,  the  entries  they  respect- 
ively made  thereafter  in  what  were  formerly  th(»  partnership  books,  etc.  These 
♦exceptions  are  too  numerous  to  be  considered  in  detail.  The  mere  publicat  ion 
of  auch  notice,  however,  did  not  preclude  the  plaintilf  from  proving  that  the 
4iefendants  were,  as  a  matter  of  fact,  still  in  partnership  when  the  moneys  in 
<]uestion  were  collected.  There  can  be  no  doubt  but  what  the  plaintitf  was 
at  liberty  to  prove  the  continuance  of  such  partnership  by  any  coinfietent 
evidence.  The  books  containing  entries  by  Brande  subsequently  to  the  alleged 
dissolution  were  proi^erly  admitted  in  evidence.  C/tutnpIln  v.  Tillffj,  3  Day, 
;i07;  MoNeill  v.  Reynolds,  9  Ala.  31*3;  Johnston  v.  Wankn^  supra;  AUitrson 
V.  Clay,  1  Starkie,405;  1  Lindley.  92,  et  spq.  They  were  clearly  competent  in 
connection  with  the  testimony  of  the  cierk  and  the  other  evidence  of  the  case. 
Noyea  v.  Bnimani,  3  Yeates.  30;  Frhk  v.  Barbour,  G4  Pa.  St.  120.  Positive 
proof  of  the  existence  of  a  partnership  is  not  indi.s])ensable,  for  that  n\ay  l>e 
implied  from  circumstances.  JCelleher  v.  Tisdale,  23  111.  405:  (Jilpin  v.  Tern- 
pie,  4  Har.  (Del.)  190;  >>tatt  v.  Wig(jhi,  20  X.  11.  449.  The  fact  that  no  peti- 
tion or  special  order  was  made  for  bringing  the  books  into  court  in  no  way 
affected  the  question  of  their  admissibility.  \ 

6.  We  cannot  go  into  any  analysis  of  the  evidence,  but  after  a  very  careful 
reading  of  all  the  testimony  we  are  forced  to  the  conclusion  that  there  was  suffi- 
cient evidence  on  the  part  of  the  plaintiff,  assuming  it  to  be  true  and  undis- 
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pute<l,  to  justify  the  jury  in  answering  the  several  questions  in  favor  of  tha 
pi:  lint  iff  and  against  the  defendant  Brande  as  they  did.  This  being  so  there 
was  no  error  in  denying  the  motion  for  a  nonsait,  nor  in  denying  the  motion 
to  sK  aside  the  verdict  and  for  a  new  trial. 

7.  But  were  it  assumed  that  thu  defendants  in  fact  dissolved  partnership 
Vugust  1,  1879,  yet  the  failure  of  Mr.  Brande  to  notify  the  plaintiff  of  the 
tact  before  tlie  money  or  securities  were  thereafter  received  by  Thiers,  would 
still  present  a  serious  obstacle  to  his  escaping  liability  in  this  action.  The 
plaintiff's  contract  was  confessedly  with  the  firm.  The  plaintiffs  dealings 
subsequent  to  the  alleged  dissolution  was  with  Thiers  as  a  member  of  the  tirm. 
This  is  abundantly  shown  by  the  letters  in  evidence.  According  to  the  plain- 
tiff's testimony,  Brande,  as  a  member  of  the  firm,  had  done  business  for  htm 
previously.  According  to  his  testimony  be  negotiated  with  Brande  in  regard 
to  such  collections  before  making  the  contract.  It  stands  admitted  that  a 
collection  of  $98  Wiis  made  on  one  of  these  securities  in  May,  1879,  and  that 
the  plaintiff  wrote  to  Brande  peraonally  about  remitting  the  amount  as  early 
as  June  11,  1879.  It  appears  from  the  testimony  of  Blackman  that  he  talked 
with  Brande  in  respect  to  getting  the  plaintiff  to  exchange  the  mortgaf^e  ho 
held  aguinst  him  for  another,  so  tliat  the  witness  could  pay  up  the  former 
If  this  testimony  was  true,  Brande  must  necessarily  have  known  that  the  firm 
were  iigents  of  the  plaintiff  with  res|>ect  to  such  securities,  and  the  collection 
of  the  same.  Under  these  circumstances  it  was  incumbent  upon  Mr.  Brandt* 
to  bring  notice  of  such  alleged  dissolution  home  to  the  plaintiff  in  order  to 
escape  liability.  The  rule  is  well  established  that  "  publication  of  notice  of 
the  dissoluti(m  of  a  partnership  in  a  newspaper,  at  the  place  where  the  buai- 
ness  is  carried  on,  is  not  sufficient  to  felievea  retiring  partner  from  liability 
for  subsequent  transactions  in  the  ftnn  name  with  one  having  dealings  with 
the  tirm  prior  to  the  dissolution.  In  such  case  notice  must  be  brought  home 
to  the  dealer,  or  it  must  appear  that  facts  came  to  his  knowledge  sufiicient  to 
advise  him  or  to  give  him  reason  to  believe  that  a  dissolution  has  taken 
place."  Austin  v.  Holland,  69  N.  Y,  571;  Zollar  v.  Janvnn,  47  K  H.  324; 
Lyon  V.  Johnson,  28  Conn.  1 ;  Little  v.  Clarke,  36  Pa.  St.  114;  Kinney  v.  At- 
foater,  77  Pa.  St.  84;  Johnson  v.  Totten^  3  Cal.  343;  Ennis  y.Williams^  30  Ga. 
691:  Hntehins  v.  Hudson,  8  Humph.  (Tenn.)  426;  Prentiss  v.  Sinclair,  5  Vt. 
149:  Dickinson  v.  Dickinson,  25  Grat.  321;  Laird  v.  Ivens,  45  Tex.  622. 

This  rule  has  even  been  extended  to  a  dormant  partner,  where  the  creditor, 
dealing  with  tlie  supposed  Orm,  Iiad  previously  known  that  such  dormant  part- 
ner was  a  member  thereof.  Farrer  v.  Deflinne,  1  Carr.  &  K.  580;  Park  v. 
Woot€n*s  BafrSy  35  Ala.  242.  It  is  true,  the  defendant  was  not  bound  to  prove 
formal  notice  to  the  plaintiff.  Any  notice  which  reached  the  plaintiff  in  an> 
way  so  as  to  advise  him  of  the  fact  of  dissolution,  or  which  was  sufficient  to 
put  him  upon  inquiry,  was  sufficient.  Young  v.  Tibbits,  32  Wis.  79.  It  has 
been  held  that  the  publication  in  a  newspaper  taken  by  the  plaintiff  at  the 
time,  is  a  fact  from  which  the  jury  may  infer  actual  notice;  but  that  is  not 
conclusive.  Treruimell  v.  Well^,  4  Cal.  260.  Here  there  was  some  evidence 
that  the  plaintiff  had  taken  thq  paper  off  and  on  in  which  the  notice  of  dis- 
Koliition  was  published,  but  he  positively  testified  that  he  had  no  knowledge 
or  information  of  any  dissolution  of  the  firm  of  Brand  &  Thiers  prior  to  the 
receipt  of  the  letter  from  Brande,  dated  July  28,  1881,  and  his  testimony  is 
corroborated  by  the  lettera  written  by  Thiers.  Whether  this  testimony  wai» 
true  or  false  was  for  the  juiy  to  dt'terraine.  They  have  determined  it  in  favor 
of  the  plaintiff.  That  determination  is  conclusive  upon  this  court  that  tb« 
dealings  of  the  plaintiff  in  (jucstlon  after  August  1,  1879,  were  with  the  firoa 
and  not  witli  Thiers  individually.  The  facts  and  the  law  being  as  stated,  the 
•nonsuit  Wivs  properly  denied,  and  the  motion  to  set  aside  the  verdict  and  for 
a  new  trial  properly  overruled,  even  upon  the  assumption  thht  the  firm  in  fact 
dissolved  August  1,  1879. 
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8.  It  is  nrged  that  the  letters  written  by  Thiers  in  the  name  of  the  firm, 
after  the  alleged  dissolution,  were  improperly  received  in  evidence.  If  we 
are  right  in  holding  that  the  evidence  on  the  part  of  the  plaintiff,  assuming 
it  to  l^  true  and  undisputed,  was  sufficient  prima  fiudt  to  establish  the  con- 
tinuance of  the  partnership,  notwithstanding  the  published  notice  of  dissolu- 
tion, then,  we  apprehend,  there  can  be  no  serious  controversy  al»ont  the  ad- 
missibility of  the  letters.  Evidence  sutlicient  to  raise  a  presumption  of  the 
oontinuance  of  the  partnership  having  been  given,  the  acts  of  Thiers  were  ad- 
missible against  Brande,  for  the  purpose  of  strengthening  the  prima  facie 
case  so  est*iblished.  Allen  v.  Owens,  2  Speers,  170,  and  1  Lindl.  t>4,  and 
cases  there  cited.  But  even  if  the  firm  in  fact  dissolved  August  1,  1879,  yet 
the  letters  were  admissible,  not  for  the  purpose  of  proving  the  continuance  of 
the  partnership  in  fact,  but  for  the  purpose  of  showing  that  the  plaintiff  in 
good  faith  supposed  he  was  still  dealing  with  the  firm  when  he  sent  forward 
his  sefcurities  for  collection,  (rardner  v.  Towsey,  3  Litt.  (Ky.)  42:J;  Benja- 
mine  v.  Comrt.  47  Wis.  375;  S.  C.  55  Wis.  157;  [S.  C.  12  N.  W.  Rep.  387.] 

9.  Thiers,  having  obtained  the  money  in  the  name  of  the  firm,  and  in  the 
usual  course  of  business  in  which  the  firm  had  been  engciged,  the  defendant 
Brande  cannot  escape  liability  on  the  ground  that  Thiers,  without  his  knowl- 
edge, fraudulently  converted  the  money  to  his  own  use.  Wolf  v.  Mills,  US  111. 
iiGO;  Aleooander  v.  titaie.h^  fla.  478;  Fletcher  v.  Ingram,  46  Wis.  191 : 1  Lindl. 
•302,  and  cases  there  cited. 

10.  There  is  no  claim  that  the  agreement  between  the  plaintiff  and  his  at- 
torneys was  champertous,  within  the  rule  as  settled  by  this  court.  Kusterer 
V,  Beaver  Dam,  56  Wis.  471 ;  [S.  C.  14  N.  W.  Rep.  617  ;J  Allard  v.  Lavilrande, 
29  Wis.  502,  and  cases  there  cited.  In  Allard  v.  Lamirande  it  was  held  that 
*'  an  attorney  at  law  may  contract  to  render  services  in  the  'conduct  of  a  suit 
for  a  fee  contingent  upon  his  success  therein."  The  plaintiff's  attorneys  here 
aeem  to  have  made  such  a  contmct.  That,  however,  did  not  make  them  par- 
ties to  this  action,  nor  open  the  door  to  irrelevant  testimony  as  to  their  per- 
sonal treatment  and  alleged  persecutions  of  the  defendant  Brande. 

11.  Several  other  exceptions  were  taken  to  the  exclusion  of  evidence,  but, 
with  the  view  of  the  issues  which  we  have  already  expressed,  it  seems  to  be  un- 
necessary to  consider  them  separately,  and  point  out  the  irrelevancy  of  each, 
for  they  will  readily  occur  to  the  learned  counsel  who  has  so  ably  and  vigor- 
ously sought  to  relieve  his  client  from  what  may  possibly  be  an  unjust  bur- 
den, which  the  law  and  the  evidence  have  cast  upon  him  by  reason  of  an  un- 
fortunate partnership. 

The  judgment  of  the  circuit  court  is  affirmed. 


Lyn(^h  r.  EavSTern,  La  Fayette  &  M.  Ry.  Co.  and  others.* 
Filed  May  31,  1883. 

The  only  ground  apon  wlilch  town  aid  to  a  raHwtiy  can  be  snstalned,  fa  that  the  town  receives  an 
adequate  pecuninry  consideration  for  It  beyoitfd  the  general  beneflts  of  the  road  to  the  people  of  the 
Uvwn.  The  stock  of  the  corporation  may  be  such  a  consideration,  but  It  is  only  such  when  it  is  based 
npon  and  represents  the  ra</waj/ itself  passing  through  such  town,  and  to  baili  witich  the  aid  has 
been  voted  by  the  taxable  inhabitants.  The  only  principle  upon  which  a  town  can  thus  aid  in  the 
construction  of  the  road  In  con^iderHtion  of  stock  representing  so  much  interest  In  the  road  itself,  is 
thai  n  town  might  itself  build  such  a  railroad  and  own  the  same,  and  tax  the  inhabitants  therefor. 

Where  the  stock  uf  the  road  to  be  aided  has  never  been  In  fact  issncd,  and  such  road  has  for  a  mere 
nominal  consideration  sold  its  franchises  to  another  ros'l,  which  demands  the  delivery  of  the  town 
konds  voted  us  aid  to  such  road,  and  offers  the  stock  of  the  defunct  road  as  consideration  therefor, 
Miere  is  virtnally  no  benefit  offered  to  the  town  for  its  proposed  aid. 

Obton,  J.,  di^enting,     I  most  respectfully  dissent  from  the  majority  opin- 
MHEi  of  the  court  in  this  case. 

S.  C.  ante,  713. 
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The  company  (and  only  one  company  need  be  mentioned)  for  whose  benefit 
these  bonds  of  the  town  of  Gratiot  were  voted  to  aid  in  the  construction  of 
its  railway,  in  exchange  for  its  stock,  in  1871,  had  located  the  only  liue  deemed 
feasible,  and  procured  some  rijght  of  way,  and  nothing  further  was  done,  and 
the  scheme  for  the  time  was  abandoned.  In  1880,  by  certain  contracts  sanc- 
tioned by  the  supervisors  of  said  town,  the  bonds  voted,  together  with  the 
stock  of  that  old  company,  were  placed  in  the  hands  of  the  secretary  of  state* 
and  the  bonds  were  to  be  delivered  to  the  Chicago,  Milwaukee  &  St.  Paul 
Hallway  Company  upon  the  completion  of  said  road,  and  the  old  company 
sold  for  a  mere  nominal  consideration  to  said  company  all  the  property  and 
franchises  it  had,  which  consisted  of  this  small  j)ortion  of  the  right  of  way. 
and  the  inchoate  right  to  these  and  the  bonds  of  other  towns  on  the  line  of  the 
road,  and  thereafter  said  company  completed  the  road,  and  now  owns  and 
operates  it  in  connection  with,  or  as  un  extension  of.  its  main  lines  of  road, 
and  demands  in  this  proceeding  the  delivery  of  tliese  bonds,  and  offers  in  ex- 
change for  them  the  stock  of  tha^  old  company.  Tliat  old  comptiny  was  vir- 
tually dissolved  by  the  sale  of  all  its  property  and  franchises,  and  long  since 
became  functus  officio.  It  never  leally  issued  any  stock,  because  none  has 
ever  Ix^en  delivered,  and  the  riglit  to  issue  any  ceased  with  its  dissolution.  It 
never  constructed  a  foot  of  road  and  owns  none,  and  the  only  road  conteio- 
plated  by  the  original  proposition  and  the  subscription  was  built  and  is  owned 
by  another  c'omi)any.  This  is  substantially  the  ciise.  Ic  is  noc  ciHimed  thiw. 
these  contracts  in  relation  to  the  bonds  have  any  binding  force  upon  the  town, 
and  that  there  was  any  authority  in  the  supervisors  to  make  such  contnictj* 
cannot  be  lawfully  asserted.  That  the  stock  of  the  old  company  (if  it  ever 
issued  any)  is  perfectly  worthless,  and  does  not  represent  anything  of  value 
whatever  in  the  road  or  franchises,  is  not  disputed.  It  has  long  since  liet?u 
the  settled  law  by  the  decisions  of  this  court  that  towns  c^innot  donate  tlirir 
bonds  for  such  a  private  purpose.  The  only  ground  upon  which  town  aid  to 
a  railway  can  be  sustained,  is  that  the  town  receives  an  adequate  pecuniary 
consideration  for  it  beyond  the  general  benefits  of  the  roatl  to  the  people  of 
the  town.  The  stock  of  the  corporation  may  be  such  a  (consideration,  but  it,  i^ 
only  such  when  it  is  baseil  upon  and  represents  tlie  railway  it-self  |)iissini( 
through  such  town,  and  to  build  which  the  aid  hfis  been  voted  by  the  taxablV 
inhabitants.  The  only  principle  upon  which  a  town  can  thus  aid  in  the  con- 
struction of  the  road  in  consideration  of  stock  representing  so  mucli  inlert^ 
in  the  road  itself,  is  that  a  town  might  itself  build  such  a  railrojul  anil  own 
the  same,  and  tax  the  inhabitants  therefor.  It  is  idle  and  childish  to  claim 
that  this  stock  is  of  any  value  whatever,  or  represents  anything  of  value. 

C'Ourtsdeal  witli  substance  and  not  with  sliadows.  Hut  it.  is  sulficienl  that 
it  does  not  represent  any  part  of  this  railway  to  aid  in  the  building  of  whi^'U 
the  bonds  were  voted.  If  this  town  is  compelled  in  this  case  to  deliver  it5i 
bonds  as  claimed,  and  to  receive  in  exchange  for  them  this  stock  of  tlie  old 
defun(!t  corporation,  which  has  no  interest  at  all  in  the  rojul  and  never  had. 
the  case  of  Whiting  v.  Hhehoyfjan  cC-  Fond  du  Lac  R,  Co.  21)  Wia.  157  an«l 
the  numerous  cases  following  it  in  this  court,  will  Ije  substantially  overt uleil, 
and  tlie  many  cases  to  the  same  effect  in  other  courts  disapproval.  The  fol- 
lowing sentence  from  the  able  opinion  of  Chief  Justice  Dixon  expresses  ir 
few  words  the  only  principle  upon  which  such  town  aid  can  be  sustained  ar. ' 
justified:  **  Jlie  riti/,  towih,  or  county  becomea  a  part  ofoner  qf  the  road  fo  //#•• 
ea'tent  of  the  stock  taken"  At  the  time  when  the  bonds  are  exchange<l  for  the 
stock  of  the  company,  such  stock  must  represent  an  equal  interest  in  the  rojid, 
and  the  town  become  a  part  owner  of  the  road  to  that  extent  the  same  as  if 
it  had  direc^tly  constructed  it  or  ha<l  been  a  party  in  doing  so.  After  that,  if 
l)y  the  fortunes  of  its  management  such  stock  becomes  worthless,  the  to«m 
cannot  complain,  for  it  luis  had  a  voice  in  that  management.  It  is  a  very  poor 
argument  that  because  such  may  be  and  often  is  the  result  of  such  an  enter- 
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prise,  the  stock  need  not  represent  anything  when  received.  The  company 
may  afterwards  loose  the  road ;  it  must,  however,  own  the  road  when  the  stock 
is  to  be  delivered.  If  this  town  can  now  be  forced  to  part  with  its  bonds  to  a 
company  which  built  and  owns  the  road,  in  exchange  for  the  stock  of  a  com- 
pany which  not  only  has  no  interest  in  the  road,  but  owns  no  property  or  even 
franchises,  and,  in  connection  with  the  road  contemplated,  cannot  be  said  to 
exist  as  a  corporation,  then  the  language  of  the  opinion  in  JStneet  v.  Hulbert, 
51  Barb.  316,  adopted  by  the  chief  justice  in  the  above  case  as  applicable  to- 
a  town  donation  to  a  private  corporation  of  its  bonds,  has  even  more  force 
than  when  there  usecT:  **If  this  can  be  done,  it  is  legal  robbery :  less  respectit- 
ble  than  highway  robbery."  It  is  said  that  the  old  company  had  a  riglit  to^ 
sell  or  assign  the  enterprise  or  construct  the  road,  by  itself  or  by  its  assigns, 
but  it  does  not  follow  that  the  bonds  can  be  claimed  without  the  consideration 
of  stock  which  represents  and  is  based  upon  the  road.  11  the  work  can  be  as- 
signed, together  with  these  bonds,  as  the  property  of  the  old  company,  the  as- 
signee must  succeed  to  the  liabilities  as  well  as  to  the  rights  of  that  com- 
pany. - 

The  unworthy  suggestion  to  justify  such  an  outrageous  departure  from  the- 
principle  established  in  the  above  case,  that  the  town  has  got  tlie  road  and  its 
benefits,  is  answered  in  the  above  opinion.  •*  The  two  tilings  must  unques- 
tionably concur  in  order  to  sustain  the  tax,  (nn  interest  in  the  ro<ul  itself  rep- 
resented by  the  stock,  and  the  general  benefits  to  tne  town  from  the  road 
within  it,)  but  the  last  alone,  which  may  be  tenned  the  benefit  incidentally 
arising  to  the  public,  is  clearly  insuffi'dent  for  that  purpose."  If  the  Chicago,. 
Milwaukee  &  St.  Paul  Railway  Company  is  entitled  to  these  bonds  under  any 
circumstances,  which  is  doubted,  it  must  give  the  town  in  some  way,  as  a 
consideration,  an  equal  interest  in  this  road  either  by  ils  stock  or  otherwise. 
It  makes  no  difference  in  principle  that  the  bonds  and  stock  were  prepared  in 
this  form  before  the  road  wiu^  constructed.  They  have  never  been  delivered, 
and  the  ca.se  is  as  if  this  company  having  now,  either  by  a  nominal  purchjise 
from  the  old  company  or  without  it,  constructed  this  road,  should  demand  that 
the  town  issue  bonds  to  the  amount  named,  and  tender  in  exchange  for  them 
the  newly-issued  stock  of  this  old  defunct  company.  1  will  not  say  that  this- 
would  be  "robbery,"  but  it  most  certainly  appeara  like  the  worst  kind  of  a 
fraud,  and  a  cheat  unworthy  of  this  great' company. 

The  word  •'  equity,"  at  least,  ought  not  to  be  used  in  connection  with  such  % 
consummation. 


Boyle  t>.  State  of  AVisconsin. 
Filed  May  31,  1883. 

Medical  bookft  cRmiot  be  introduced  in  evidence,  nor  can  n  physician  be  permitted  to  stveextracti 
from  such  books  an  evidence  depending  upon  his  memory  for  their  correctness. 

It  Is  eqaally  inadmissible  to  permit  the  reading  of  soch  books  to  the  jury  by  counsel  in  their  argo- 
ments. 

At  common  law.  if  a  person  commit  a  criminal  misdemeanor  which  mof  soch  a  sort  ns  to  endanger 
life,  so  thnt  the  element  of  danger  concurs  with  the  nnlawt'nlness  of  tlie  act.  the  nccidental  caasing 
of  death  is  mnrder,  and,  by  the  statute  of  ttiis  state,  manslaughter  in  tlie  first  degree. 

Error  to  circuit  court,  Dodge  county. 

E,  Elwell,  for  plaintitf  in  error,  Thomas  Boyle.  H.  W,  Chynowetfi,  Asst^ 
Atty.  Gen.,  for  defendant  in  error.  State  of  Wisconsin. 

Taylor,  J.  The  plaintiff  in  error  was  tried  in  the  circuit  court  upon  an 
information  charging  him  with  the  murder  of  his  wife.  The  jury  found  him 
gniltyof  murder  in  the  second  degree,  and  the  court  sentenced  him  to  im- 
prisonment in  the  state  prison  for  the  term  of  14  yeai*s.  After  verdict,  and 
before  sentence,  the  plaintiff  in  error  made  a  motion  to  set  aside  the  verdict 
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and  for  a  new  trial,  for  erroi-s  occiuTing  in  the  course  of  the  trial,  and  because 
the  verdict  is  not  supported  by  the  evidence.  The  deatli  of  the  wife  of  the 
accused  occurred  either  on  Wedne.sday,  the  eleventh,  or  Thursday,  thetwelftli 
of  Januaiy,  1882,  at  the  house  of  the  accused.  The  evidence  shows  that  for 
several  days  previous  to  the  twelfth  of  January  the  accused  and  his  wife  had 
been  on  a  drunken  debauch,  and  that  on  Wednesday,  the  eleventh  of  January, 
tliey  had  been  to  the  village  of  Coluinl)us,  drinking  quite  freely,  and  when  they 
w^nt  home  in  the  afternoon  took  with  them  one  gallon  of  whisky  and  half  a 
gallon  of  wine.  They  went  home  in  a  double  sleigh ;  were  seen  by  several  per- 
sons on  the  way.  Most  of  the  way  home  the  deceased  sat  with  the  accused  on 
the  seat,  but  at  one  time  she  got  down  from  the  seat  and  was  leaning  over  the 
ihish-board  with  her  breast  against  it,  and  the  accused  helloed  her  up  on  the 
«eat  again.  After  they  got  home,  on  the  evening  of  Weilnesday,  they  wore 
not  seen  by  any  one  until  tlie  afternoon  of  Thursday,  when  the  accused  came 
out  of  his  house  with  his  overcoat  on  and  called  to  a  neighbor  who  was  near 
by  to  come  quick ;  that  his  wife  was  dead.  He  said  to  another  witness  that  she 
died  about  2  o'clock.  The  accused  seemed  stupified  and  could  not  talk  plainly. 
When  the  deceased  was  first  seen  by  the  witnesses  after  her  deaths  she  was 
lying  on  the  front  side  of  the  bed,  on  her  right  side,  f«nce  towards  the  wall, 
Jiead  to  the  east  on  a  pillow,  all  her  clothes  on,  shawl  and  nubia,  apparently 
the  same  she  wore  on  her  return  from  Columbus  the  day  before.  X post-mor- 
tem examination  was  ratide  and  the  decetised  buried.  Thirteen  days  later  her 
f.K)dy  was  taken  up  and  a  second  examination  made.  It  is  unnecessary  here 
to  give  any  particular  statement  of  the  result  of  such  examinations/  It  is 
sufhcient  for  the  purpases  of  this  case  to  state  that  all  the  experts  engaged  id 
the  examination  came  to  the  conclusion  that  the  immediate  cause  of  the  death 
of  the  deceased  was  suffocation,  strangulation,  or  asphyxia.  The  theory  of 
the  prosecution  was  that  the  strangulation  was  produced  by  the  accused  by 
<.*hoking  with  his  hand,  pressing  upon  her  neck,  and,  iis  supporting  this  theory, 
the  medical  witnenses  who  were  present  at  the  fi]*st  examination  testified  that 
there  were  discoloration s  upon  the  neck  which  might  have  been  made  by  the 
hand  of  a  man  clasping  her  neck.  These  discolorations  had  disappeared  when 
the  second  examination  was  made.  Some  of  the  -expert  witnesses  thought 
the  death  of  the  deceased  might  have  resulted  from  causes  other  than  the  ap- 
plication of  pressure  upon  her  throat  by  the  hand  of  the  accused,  or  any  other 
person ;  that  death  might  well  have  ensued  as  the  consequence  of  the  drunken 
•<iebauch,  in  which  she  ha<l  been  indulging  immediately  previous  thereto.  As 
the  case  now  appears  to  us,  the  most  important  question  in  the  case  for  the 
jury  to  determine  was  whether  the  deceased's  death  was  caused  by  violence 
applied  by  some  other  person,  or  whether  her  death  was  the  result  of  her  de- 
bauch. If  it  had  been  clearly  shown  that  her  death  was  the  result  of  the 
force  and  violence  of  some  person  other  than  herself,  there  would  be  little 
doubt  as  to  the  person  who  must  have  applied  such  violence,  as  the  evidence 
tended  very  strongly  to  show  that  no  person  had  access  to  her  after  she  en- 
tered her  house  on  the  evening  of  Wednesday  until  her  death  on  Thursday, 
-except  the  accused.  Whether  or  not  a  homicide  had  in  fact  been  committed, 
was  the  real  diflicult  question  in  the  case.  If  that  fact  was  once  satisfactorily 
established,  there  could  be  but  litle  room  for  doubt  under  the  evidence  as  ta 
the  guilt  of  the  accused. 

From  an  examination  of  the  expert  testimony  in  the  case,  it  is  not  made 
perfectly  clear  that  the  deceased  came  to  her  death  by  violence  indicted  upon 
her  by  any  one.  The  only  marks  and  appearances  upon  her  person  which  would 
indicate  that  fact  with  any  degree  of  clearness,  were  the  discolored  spots  in 
her  neck,  and  the  condition  of  some  of  the  vital  organs  immediately  af  t«r  her 
death.  The  fact  that  the  discolored  spots  on  the  neck  of  the  deceased  had  en- 
tirely disappeared  at  the  time  of  the  second  examination  tended  to  show  that 
*he  force  wiiich  made  them,  if  caused  by  force  at  all,  was  not  very  great  or  vio- 
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lent  in  its  character,  and  shows  the  pertinency  of  the  evidence  offered  by  the 
prosecution  tending  to  prove  that  death  might  be  caused  by  strangulation  with- 
CHit  leaving  any  external  marks  of  violence.  It  became,  therefore,  a  question  of 
the  greatest  importance  in  the  case  that  the  expert  testimony  which  was  offered 
on  the  part  of  the  prosecution  tending  to  show  that  the  condition  of  the  vital 
organs  immediately  after  her  death  were  such  as  would  indicate  death  by 
strangulation,  should  be  of  an  unexceptional  character,  as  it  is  very  clear  that 
the  slight  discolorations  on  the  neck  of  the  deceased  were  not  in  theu] selves  suffi- 
cient evidence  of  strangulation.  It  is  claimed  by  the  accused  that  they  might 
have  been  caused  by  her  leaning  against  the  dash-board  of  the  sleigh  with  heY 
head  over  the  same  on  her  return  home  the  day  before  her  death.  These  dis- 
colorations, if  accompanied  by  the  other  conditions  of  the  vital  organs  and  the 
general  appearance  of  the  dead  body  which  are  usually  present  after  strangu- 
lation, would  strengthen  the  conclusion  that  the  death  was  caused  in  that 
way.  It  became  necessary  on  the  trial  that  the  expert  witnesses  should  be 
able  to  tell  the  jury  what  appearance  the  dead  body  would  exhibit*  externally 
and  in  the  vital  organs,  when  deatti  was  cause<l  by  strangulation,  so  that  they 
could  determine  the  question  of  fact  whether  tlie  deceased  came  to  her  death 
in  that  way.  by  comparing  the  appearances  found  by  the  expert  witnesses  in 
their  examination  of  the  deceased  with  those  which  ordinarily  follow  death 
from  such  cause.  The  admission  of  any  improper  testimony  bearing  upon 
this  vital  issue  in  the  case  would  necessarily  prejudice  the  plaintiff  in  erron 
and  compel  a  reversal  of  the  judgment. 

Upon  the  trial.  Dr.  Cody,a  witnei*s  for  the  state,  was  permitteil  to  answer  a 
hypothetical  question,  including  a  statement  of  the  appearances  which  the  state 
claimed  to  have  proved  were  found  on  the  de<'e;ised,  except  tlie  marks  on  the 
throat,  calling  for  his  opinion  as  to  wlmt  was  the  cause  of  her  death,  and  he 
answered,  "I  judge  the  deceased  died  from  suffocation;  asphyxia^  some- 
times called."  He  was  then  asked  that  if,  in.  Jiddition  to  these  appearances, 
marks  were  found  on  her  throat,  what  his  conclusion  would  be,  and  he  an- 
swered, "  That  she  died  of  strangulation."  The  following  question  was  then 
put  to  the  witness:  **  Do  you  know,  from  books  or  otlierwise,  whether  death 
is  ever  produced  from  strangulation  without  leaving  marks  upon  the  throat; 
that  is,  your  own  personal  observation?"  This  question  wiis  objected  to; 
objection  overruled,  and  exception  taken.  He  answered,  "In  Taylor's  Juris- 
prudence such  cases  are  recorded"  Question,  "In  standard  medical  works?" 
AfMwer,  "Yes,  sir."  Question.  *^  Is  Taylor's  standsird  ?"  Answer,  ^*  Yes,  sir." 
The  following  questions  and  answers  were  permitted  by  the  court:  •*  Were 
you  called  to  a  person  soon  after  death  and  found  the  face  suffused  with 
blood,  dark  purplish  color;  lips  livid,  dark;  eyes  prominent,  colored;  mouth 
open  more  or  less ;  tongue  bruised, — in  such  a  case  as  that  your  judgment 
would  be  that  death  resulted  from  strangulation?"  Objected  to;  objection 
overruled,  and  exception  taken.  **  Yes,  sir ;  with  those  appearances  of  the 
face:  Both  sides,  both  cavities  of  the  heart,  opened.  Third,  blood  was  found 
in  one  cavity;  I  think  on  the  right  side  liquid  blood,  and  the  coagulation  in 
the  left."  •*  In  cases  of  death  by  asphyoeia  or  strangulation,  how  is  the  blood 
usually  found  in  the  heart, — in  the  condition  found  there  or  otherwise?" 
Answer.  *•  That  would  be  the  usual  condition.  I  remember  that  the  books 
state  that  the  blood  should  be  coagulated  on  the  right  side,  and  not  on 
the  left.  I  do  not  know.  I  have  not  seen  a  case  of  strangulation.  I  do  not 
know  by  experience."  '^Do  you  know  if  the  books,  standai'd  authority  on  the 
question,  lay  it  down  that  in  case  where  death  has  resulted  from  smothering 
or  stranglfng  a  person  by  applying  tlie  hand  over  the  mouth  and  nostrils  that 
It  has  bwn  produced  without  leaving  external  signs  ?"  Objected  to  by  de- 
fendant; objection  overruled,  and  exception  taken.  **It  is  so  stated  by  the 
books.  Could  not  name  the  books  in  particular  oases.  They  are  standard 
medical  books.    1  think,  further,  that  there  are  some  oases  of  little  or  no  sign* 
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found  after  death,  partly  frop  the  blood  being  fluid/'  In  connection  with 
this  evidence  we  quote  what  took  place  when  the  counsel  for  the  state  com* 
menced  summing  up  the  case  to  the  jury.  The  record  re^ids  ad  follows:  »*  The 
counsel  for  the  state,  in  opening  the  argument  to  the  jury  and  in  his  argu- 
ment,  commenced  to  read  to  the  jury  from  medical  books,  which  it  was 
claimed  hy  the  counsel  had  been  proven  to  be  standard  medical  authorities." 
*'  The  attorneys  for  the  defendant  then  and  there  objected  to  readings  from 
«aid  btM)ks  to  the  jury,  because  they  were  not  offered  in  evidence,  and,  upon 
auch  objection  made,  tJie  court  said:  *  He  may  read  from  medical  books  sikown 
on  the  stand  to  be  standard  authority  in  tlie  profession,  within  a  reasonable 
limit;'  to  which  ruling  and  decision  of  the  court  tlie  defendant  excepted,  and 
counsel  for  the  state  proceeded  to  read  and  did  read  from  said  books  to  thtf 
jury,  witliout  interruption  from  tlie  court." 

It  seems  to  us  that  the  court  erred  in  permitting  Dr.  Cody  to  testify  as  to 
what  was  said  in  standard  medical  works  upon  the  subject  of  strangulation, 
and  what  effects  would  be  produced  upon  the  b<3dy  of  tlie  deceased  when  death 
resulted  from  such  cause.  The  admission  of  such  evidence  is  in  direct  con- 
flict with  the  ruling  of  this  court  in  the  case  of  Stilling  v.  Town  of  Thorp,  54 
Wis.  528 ;  [S.  C.  11  X.  VV.  Ukp.  906.]  In  that  case  the  question  of  the  admission 
of  medical  works  in  evidence  was  fully  discussed,  and  it  was  held  that  they 
were  not  admissible.  In  addition  to  the  cases  cited  by  Justice  Cassoi>ay  in 
that  opinion,  we  cite  the  following  cases  sustaining  the  ruling  in  that  case: 
Whiton  v.  Ins,  Co,  109  Mass.  44;  Foivlei-  v.  Lewin,  25  Tex.  380;  Collier  v. 
JSimpson^  5  Car.  &  P.  73 ;  Reff.  v.  Thomas,  13  Cox,  Crim.  Cas.  52 :  Carter  v. 
State,  2  Ind.  t)l7;  Stute  v.  O'Brien,  7  li.  I,  336;  Ware  v.  Ware,  8  Me.  42; 
DarlJt  v.  State,  e38  Md.  15,  30;  Com.  v.  Brown,  121  Mass.  69.  75;  Praset 
V.  Jennison,  42  Mich.  206.- 214;  Finney  v,  Cahill,  12  N.  W.  Rbp.  862;  Peo- 
ple v.  Halh  Id.  665;  Harrut  v.  Panama  R,  Co,  3  Bosw.  7,  18;  Bog.  Ex- 
pert Test.  237,  243.  The  author  of  this  treatise  cites  the  authorities  show- 
ing that  evidence  of  this  kind  is  held  not  admissible  by  the  Enj^lish 
courts,  and  the  courts  of  Indiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
North  Carolina,  Rhode  Island,  Wisconsin,  California,  and  New  Ilamiisliire, 
and  admissible  in  the  states  of  Iowa  and  Alabama.  The  rule  stilted  by  this 
court  in  54  Wis.,  supra,  was  followed  in  the  case  of  KroU  v.  State^  55  Wis. 
249-256;  |S.  C.  12  N.  W.  Hep.  369.]  The  authorities  cited  clearly  show  the 
correctness  of  the  rule  stated  by  this  court  in  Stilling/  v.  Town  of  Thorp,  supra. 
If  it  be  urged  that  the  works  of  medical  writers  were  not  in  fact  offered  in 
evidence,  but  that  the  witness  was  called  upon  to  testify  as  to  what  certain 
medical  works  containe<l  on  the  subject  under  in vestigsvtion,  it  cannot  help  the 
state,  as  in  such  case  the  attempt  is  to  put  in  evidence  what  is  stated  by  a 
medical  author  upon  the  subject  of  inquiry,  without  pro«Iucing  the  book  and 
depending  upon  the  memory  of  the  witness.  Certainly,  if  the  book  itself  can- 
not be  used  in  evidence  to  the  jury,  the  witness  cannot  be  permitted  to  give 
extracts  from  it  as  evidence,  depending  ui>on  his  memory  for  their  correct- 
ness. The  palpable  error  in  j)ermitting  Dr.  Cody  is  apparent  from  the  fact 
that  he  testified  on  the  stand  tiiat  he  had  no  personal  knowledge  on  the  sul>- 
ject  he  was  testifying  about.  He  says:  **I  have  not  seen  a  case  of  strangula- 
tion, and  do  not  know  by  experience.'' 

The  comment  made  by  Chief  Justice  Stow  in  the  case  of  Luniny  v.  StaU, 
2  Pin.  284-288,  is  quite  pertinent  as  applied  to  this  case,  viz.:  "From  this 
examination  alone,  and  aside  from  the  objection  of  the  district  attorney  that 
the  witness  could  not  testify  to  facts  not  within  his  knowledge,  it  is  manifest 
that  the  purpose  of  the  question  and  proposition  was  to  extract  from  the  wit- 
ness evidence  of  facts  derived  from  his  scientiHc,  and  not  his  personal,  know]- 
edge;  or.  In  other  words,  that  he  wtus  to  swear  to  facts,  the  existence  of  which 
he  only  knew  from  his  reading;  and  this,  upon  no  principle  of  evidence, could 
be  admitted."    The  effect  of  the  evidence  given  under  objection  by  Dr.  Godif 
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wsis  to  put  before  the  jury  as  evidence  what  the  medical  works  laid  down  as 
-evidences  of  strangulation.  If  this  may  be  done  indirectly  by  the  oral  testi- 
mony of  the  person  who  has  read  the  medical  works,  it  would  certainly  be 
H  much  safer  rule  to  permit  the  books  tliemselves  to  be  read  to  the  jury  as 
being  better  evidence  of  the  fact.  We  tliink  the  learned  circuit  judge  also 
erred  in  permitting  the  counsel  for  the  state  to  read  the  medical  authorities 
to  the  jury  in  the  opening  of  his  argument.  It  is  evident  they  were  not  read 
by  way  of  illustrating  the  argument  of  the  counsel,  but  to  give  the  jury  a 
clear  view  of  what  such  medical  writers  laid  down  as  the  evidence  of  strangu- 
lation. The  jury  must  have  understood  that  the  extracts  read  to  them  were 
so  reiid  for  the  purpose  of  having  thein  considered  in  determining  the  ques- 
tion of  fact  whether  the  deceased  came  to  her  death  by  strangulation.  Many 
of  the  authorities  above  cited  hold  that  it  is  equally  imidmissible  to  permit 
the  reiiding  of  such  works  to  the  jury  by  counsel,  as  "to  read  them  in  evidence 
on  the  trial.  It  is  apparent  that  if  counsel  are  allowed  to  read  extracts  of 
medical  authors  in  their  argument  to  the  jury,  it  would  nullify  the  rule  which 
prevents  such  extracts  from  being  read  in  evidence.  The  following  are  some 
of  the  authorities  holding  it  inadmissible  for  counsel  to  read  medical  works 
to  the  jury:  Qfieen  v.  Crouch,  1  Cox,  Crim.  ('as.  94;  Rcglna  v.  Taylor,  13  Cox, 
Oriin.  Oas.  77;  Washlrurn  v.  Cmldihy,  8  Gray,  430;  Wade  v.  De  Witt,  20  Tex. 
;^98;  AahiDorth  v.  KUtridge.  12  Cush.  194;  Hnfman  v.  Click,  77  N.  C.  55; 
Frcuiirr  v.  Jmnison,  42  Mich.  206-214;  [S.  C.  3  X.  AV.  Rep.  882;]  Robinson  v. 
Railroad  Co,  Alb.  Law  J.  Oct.  29,  1881,  p.  357;  People  v.  Wheelei\  (Cal.)  9 
Pac.  C.  Law  J.  581 ;  Peor>le  v.  Hall,  12  N.  W.  Kep.  665. 

The  reason  for  prohibiting  the  reading  of  such  works  to  the  jury  on  the  ar- 
gument is  briefly  stated  by  Baron  Alderson  in  the  case  of  The  Qiceen  v- 
Cronch,  supra.  lie  said  to  counsel:  •*  I  should  not  allow  you  to  read  a  work 
on  foreign  laws.  Any  person  who  was  properly  conversant  with  it  might  be 
examined,  but  then  he  adds  his  own  personal  knowledge  and  experience  to  the 
information  he  may  have  derived  from  books.  We  must  have  the  evidence 
of  individuals,  not  their  written  opinions;  we  should  be  inundated  with  books 
if  we  should  hold  otherwise."  Ciarkson,  of  counsel,  remarked:  **I  shall 
prove  the  book  to  be  one  of  high  authority."  To  this  Baron  Aldeicsox  replied: 
**  But  can  that  mend  the  matter?  You  surely  cannot  contend  that  you  may 
i^ive  the  book  in  evidence,  and  if  not,  what  right  have  you  to  quote  from  it  in 
your  address,  and  do  that  indirectly  which  you  would  not  be  permitted  to  do 
in  the  ordinaiy  course?"  It  seems  to  me  that  the  answer  of  the  learned  judge 
to  the  counsel  in  that  case,  that  he  should  not  be  permitted  to  do  indirectly 
what  he  could  not  do  directly,  is  an  insuperable  objection  to  allowing  the 
<'ounsel  to  read  to  the  jury,  in  his  summing  up,  extracts  from  medical  orscien- 
titic  works  of  any  kind  which  he  would  not  be  permitted  to  read  in  evidence 
to  them  on  the  trial.  In  People  v.  Hall,  supra.  Justice  Campbell,  of  the 
supreme  court  of  Michigan,  says,  speaking  of  reading  scientific  works  to 
Juroi-s:  **If  jurors  could  be  safely  trusted  with  the  interpretation  of  such 
books,  it  is  hard  to  see  on  what  principle  living  witnesses  would  be  required. 
S<'ieutific  men  are  supposed  to  be  able,  by  their  study  and  experience,  to  give 
the  geiiei-al  results  accepted  by  the  scientific  world,  and  the  extent  of  their 
knowledge  is  tested  by  their  personal  examination.  But  the  continued 
changes  of  view  brought  about  by  new  discoveries  in  most  matters  of  science, 
and  the  necess^-y  assumption  of  scientific  writers  of  some  technical  knowl- 
etige  in  tiieir  readers,  rendei*s  the  use  of  their  works  before  juries,  especially 
in  detached  portions  and  selected  passMges,  not  only  misleading,  but  danger- 
ous. The  weight  of  authority,  as  well  as  of  reason,  is  against  their  reception." 
On  account  of  the  error  in  permitting  the  witness,  Dr.  Cody,  to  testify  as  to 
what  certain  medical  works  stated  upon  the  subject  of  inquiry,  and  for  per- 
mitting the  counsel  for  the  state  to  read  from  medical  works  to  the  jury,  the 
judgment  of  the  circuit  court  must  be  reversed,  and  a  new  trial  ordered. 
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The  learned  counsel  for  the  plaintifP  in  error  urged  upon  the  court  that  Uta 
circuit  judge  erred  in  refusing  certain  instructions  asked  on  behalf  of  the 
defendant  and  in  some  parts  of  the  general  charge  given.  We  hav» 
not  deemed  it  necessary  to  give  these  alleged  errors  a  very  careful  examiiuh- 
tion ;  but  after  a  careful  reading  of  the  charge  given  by  the  learned  circuit 
judge,  we  think  it  presented  tlie  main  questions  in  the  case  fairly  ami  follv. 
and  that  the  instructions  a^ked  and  refused  were  given  in  the  general  charge, 
so  far  as  the  defendant  was  entitled,  to  have  them  given  to  the  jury.  The 
only  matter  in  the  charge  upon  which  we  have  any  doubt  is  that  part  of  it 
which  relates  to  manslaughter  in  the  tirst  degree.  The  learned  circuit  jadgv 
said  to  the  jury:  "  If  the  killing  is  done  while  the  slayer  is  engaged  in  the 
perpetration  of  any  crime,  misdemeanor,  or  attempt  to  commit  such  crime 
or  misdemeanor,  or  where  such  killing  would  be  murder  at  the  common  law. 
it  is  manslaughter  in  the  first  degree.  And  I  underatand  the  words,  *  where 
such  killing  would  be  murder  at  the  common  law,*  to  mean  that  there  most 
be  such  intent  to  kill  as  the  law  imputes;  that  is,  constructive  intent  as  dis^ 
tinguished  from  actual  intent.  *  *  *  From  the  previous  reading  of 
the  statute  deiining  manslaughter  in  the  first  degree,  1  do  not  think  the  jury 
can  convict  of  manslaughter  in  the  first  degree.  Should  they  fail  to  convict 
the  defendant  of  murder  in  the  lirst  or  second  degree,  then,  if  they  convict 
at  all,  it  can  only  be  of  manslaughter  in  the  second  degree;  for  if  the  inteni 
is  not  found,  as  in  murder,  it  would  not  be  murtler  at  common  law,  as  re- 
quired in  manslaughter  in  the  first  degree." 

It  is  evident  the  learned  judge  failed  to  give  the  exact  definition  of  man- 
slaughter in  the  fnst  degree  by  omitting  the  words  **  not  amounting  to  a 
felony  "  after  the  word  *'  misdemeanor/'  in  the  first  part  of  the  sentence;  by  in- 
serting the  word  "or"  before  the  last  part  of  the  sentence;  and  in  using  the 
word  *'  intent "  instead  of  **  malice"  in  several  ])lacei5.  But  this  is  of  no  very 
grave  Importance,  as  he  instructed  the  jury  that  they  could  not,  under  the 
evidence,  convict  the  defendant  of  manslaughter  in  the  first  degree,  in  any 
event.  This  position  taken  by  the  circuit  judge  is  defended  by  the  attorney 
general  in  a  very  pointed  argument,  in  which  he  attempts  to  prove  that  this 
crime  of  manslaughter  cannot  be  committed  under  the  present  statute,  when 
the  only  crime  or  misdemeanor  in  which  the  accused  is  engaged  at  the  time 
of  the  killing  is  a  personal  assault  or  assault  and  battery  upon  the  deceased: 
and  he  insists  that  the  case  of  Rowan  v.  State,  30  Wis.  129,  wliich  holds  the 
contrary  doctrine,  ought  to  be  overruled.  The  argument  is,  as  I  understand 
it,  as  follows:  To  constitute  murder  at  the  common  law,  when  it  results  from 
a  personal  assault  upon  the  deceased,  not  made  with  an  intent  to  kill,  the  as- 
sault must  be  of  such  a  character  as  to  necessarily  endanger  the  life  of  the 
person  assaulted.  The  assault  must  be  made  with  such  a  weapon  or  instru- 
ment as  might  endanger  the  life  of  the  party  assailed,  or,  if  not  made  with  a 
dangerous  weapon,  it  must  be  made  in  such  a  manner  as  to  threaten  great 
bodily  harm,  at  least,  to  the  party  sissaulted.  So  far,  we  think,  the  learned 
counsel  for  the  state  is  right.  Justice  Orton,  in  the  case  of  Plietnling  ▼ 
mate,  46  Wis.  516,  520,  [S.  C.  1  N.  W.  Rep.  278,]  says:  **So,  at  common  law. 
if  a  person  commit  a  criminal  misdemeanor  which  is  of  such  a  sort  as  to  en- 
danger life,  so  that  the  element  of  danger  concurs  with  the  unlawfulness  of 
the  act,  the  accidental  causing  of  death  is  murder;"  and  this  latter  killings 
by  our  statute  manslaughter  in  the  first  degree;  and  this  fteplains  what  1^ 
meant  by  the  clause  in  the  section  defining  it  **  in  cases  where  such  killing 
would  be  murder  at  common  law." 

The  attorney  general  argues  that  every  assault  which  endangers  life  or 
threiitens  great  bodily  harm  must  be  a  felonious  assault  under  the  provisions  of 
section  4377,  Kev.  St.  1878,  which  reads  as  follows:  "Any  person  who  shal 
assault  another  with  intent  to  do  great  bodily  harm  shall  be  punished  by  im 
prisonment  in  the  state  prison  not  more  than  three  years  nor  less  than  one 
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year,  or  in  the  county  jail  not  more  than  one  year,  or  by  fine  not  exceeding 
^^500,  nor  less  than  $100."  This  kind  of  an  assault  is  made  a  felony  by  sec- 
tion 4637,  Bev.  St  1878.  It  may  well  be  claimed  that  if  the  jury  find  that 
the  assault  which  resulted  in  death  was  made  with  intent  to  do  great  bodily 
harm,  then  they  would  be  justified  in  finding  the  party  making  such  assault 
guilty  of  murder  in  the  third  degree,  and  that  in  such  case  they  ought  not  to 
find  him  guilty  of  manslaughter  in  the  first  degree,  because  tiie  crime  in  which 
he  was  engaged  at  the  time  of  the  killing  was  a  felony,  and  not  a  crime  or  mis- 
demeanor not  amounting  to  a  felony.  It  does  not  follow  from  this,  by  any 
means,  that  the  accused  might  not  be  convicted  of  manslaughter  in  the  first 
degree  if  death  resulted  from  an  assault  upon  the  person  killed  which  was  of 
such  a  character  as  to  endanger  the  life  or  threaten  great  bodily  harm  to  such 
person.  If  the  jui*y  negatived  the  intent  to  kill  or  to  do  great  Ijoclily  harm, 
then  such  assault  would  not  be  a  felony  unless  made  with  intent  to  commit 
one  or  other  of  the  crimes  mentioned  in  section  4385,  Rev.  St.  1878.  See  State 
V.  ffammond,  35  Wis.  315.  So  that  if  the  nature  of  the  assault  be  such  tliat 
if  death  accidentally  ensued  it  would  be  murder  at  the  common  law,  it  would  be 
manslaughter  in  the  first  degree  under  our  statute,  unless  the  jury  found  that 
such  assault  was  accompanied  with  an  actual  design  to  do  some  great  bodily 
liarm,  or  to  commit  some  one  of  the  crimes  mentioned  in  said  section  4385. 
We  see  no  reason,  therefore,  for  overruling  tlie  decision  made  in  the  case  of 
Rowan  v,  State.  In  the  case  at  bar  the  jury  might  have  found  from  the  evi- 
dence that  the  deceased  came  to  her  death  by*strangulatiou,  and  that  the  stran- 
gling was  the  act  of  the  accused;  yet  that,  under  the  proofs  as  to  his  drunken 
and  besotted  condition,  there  was  an  absence  of  any  actual  design  on  his  part 
to  kill  her,  or  even  to  do  her  great  bodily  harm. 

We  think  the  learned  circuit  judge  erred  in  saying  to  the  jury  that  they 
would  not  be  justified,  upon  the  whole  evidence,  in  convicting  the  accused  of 
manslaughter  in  the  first  degree,  but  that  if  they  convicted  him  at  all  they 
should  convict  of  murder  in  the  first  or  second  degree,  or  of  manslaughter  in  tlie 
second  degree.  And  the  error  is  equally  manifest  on  the  theory  of  the  learned 
attorney  general,  for  if  the  jury  found  that  tlie  accused  did  not.  in  fact,  in- 
tend to  kill  the  deceased,  but  did  intend  to  infiict  upon  her  great  bodily  harm, 
then  they  might  have  convicted  him  of  murder  in  the  third  degree,  coming 
within  the  provisions  of  section  4345,  Rev.  St.  1878,  and  being  a  "  killing 
without  any  design  to  effect  death  by  a  person  engaged  in  the  commission  of 
a  felony."  Whether  the  error  of  the  judge  in  this  respect  would  be  suflScient 
ground  for  the  reversal  of  the  judgment  is  not  determined.  This  question 
has  been  referred  to  by  this  court  in  the  following  cases:  Kroll  v.  State,  55 
Wis.  249;  [S.  C.  12  N.  W.Rep.  369;]  Bennett  w.  State,  14  N.  W.  Rep.  912,  921. 
My  own  opmion  as  to  what  the  trial  court  ought  to  do  in  a  case  of  this  kind 
is  stated  in  the  case  of  Bennett  v.  State,  supra.  As  there  must  be  a  new  trial 
in  the  case  It  is  unnecessary  to  consider  the  other  objections  made  by  the 
coans^  for  the  plaintiff  in  error. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  remanded  for 
a  new  trial.    The  warden  of  the  state  prison  will  surrender  the  plaintiff  in 
error  to  the  sheriff  of  Dodge  county,  who  will  hold  him  in  custody  until  he 
sball  be  discharged  or  his  custody  changed  by  due  course  of  law. 
T J6— 58  (no*  xv) 
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Upsox,  A^ssignee,  etc.,  v.  Milwaukek  Xat.  Bank  of  Wisconsin. 
FilH  May  ^51.  1888. 

A  morl^tieee  who  htiK  not  proved  up  bis  claim  ugalnHt  the  inaolvent  eit»ta  of  tlw  mortimsor.  nor 
obUiiied  itositc'^isiui)  ut  the  luoi  tgug«U  pi-emifeOH.  aor  iiiterceptbd  the  rent,  bat  reinaJn»4  dM-mwiit  anul 
After  the  usitiguee  1ms  collected  tl<e  rent  nud  diHtribut^d  it  to  the  general  creditors  aiKlar  the  orders  of 
the  court,  and  (tuch  distribution  lias  been  conHrmed  by  the  judgment  of  the  coart,  is  In  no  position  to 
make  such  assignee  iicconnt  to  him  »9  for  a  misappropriation  of  the  rent,  nor  to  compel  him  to  ^j 
tazos  upon  the  mortgaged  premises. 

Appeal  from  circuit  court,  Milwaukee  county. 

February  17,  1881,  Frederick  Gunther  made  a  voluntary  aaaignment  of 
all  bis  property,  both  real  and  personal,  for  the  benefit  of  his  creditors,  to  £d- 
win  Upson.  The  assignment  was  properly  executed,  certified,  and  filed,  and 
Upson  accepted  the  trust  and  gave  the  requisite  bond.  Among,  the  property 
90  assigned  was  the  north  third  of  lot  7,  block  10,  Third  ward,  Milwaukee. 
with  the  stone  building  thereon,  assessed  for  taxation  at  *13,000.  December 
10, 1881,  the  assignee  petitioned  for  an  examination,  allowance,  and  settle- 
ment of  his  accounts  therewith  rendered,  and  for  the  declaration  and  payuient 
of  the  proper  dividend,  and  iiis  discharge  from  the  trust ;  and  stated  that  the 
real  estate  assigned  was  in  such  a  condition,  by  reason  of  being  mortgaged  to 
vaiious  parties  for  more  than  it  was  worth,  that  notliing  could  be  realized 
therefrom.  Among  the  moneys  received  by  and  charged  to  him  in  his  ac- 
count was  $400,  by  rent  of  store  six  months;  and  among  the  expenditures 
credited  to  him  were  two  items  of  insurance  on  store,  amounting  to  8^H.7.r>. 
The  court  declared  a  dividend  of  something  over  30  per  cent.,  and  directed 
payment  of  the  same  to  the  several  creditors  who  had  proved  their  claims, 
which  was  done,  and  the  same  was  reported  to  and  appi  .>ved  by  the  court, 
and  an  order  and  judgment  entered  discharging  or  purporting  to  discharge  the 
assignee  from  his  trust,  and  his  sureties  from  all  further  liability.  Aiuong 
the  liabilities  of  the  insolvent  was  a  note  of  $10,000  given  and  belonging  to 
the  appellant  bank,  secured  by  mortgage  on  said  real  estate,  and  a  note  of 
$5,000  given  to  Huessmann,  also  secured  by  mortgage  on  the  real  estate,  and 
which  note  and  mortgage  had  been  transferred  to  and  belonged  to  the  bank. 
Neither  of  these  mortgaged  debts  was  proved  up  as  a  claim  agaius^t  said 
estate.  Subsequently  to  the  entry  of  said  order  and  judgment,  the  bank  com- 
menced the  foreclosure  of  said  mortgages,  and  thereafter  applied  to  the  conrt 
upon  verified  petition,  stating  the  facts,  and  notice  for  the  opening,  vacating, 
and  setting  aside  said  order  and  judgment,  on  the  ground  that  the  assignee 
had  failed  to  pay  the  taxes  on  the  real  estate,  and  asking  for  an  order  direct- 
ing him  to  pay  the  same,  and,  in  case  of  his  refusal  or  neglect,  that  the  bank 
have  leave  to  sue  on  his  bond.  On  the  hearing  of  the  application  it  was  made  to 
appear  that  all  requisite  notices  had  been  given  by  the  assignee  2ia  required 
by  law,  and  the  court  denied  the  application,  without  costs  and  without  preju- 
dice, seemingly  on  the  ground  that  a  term  of  the  court  had  els^ised  since  the 
rendition  of  the  judgment,  and  that  the  right  of  action  on  the  bond,  if  any. 
existed  without  first  obtaining  leave  of  the  court.  To  that  order  the  bank  ex- 
cepted,  and  from  which  it  now  brings  this  appeal. 

A.  G.  Werner t,  for  respondent,  Edwin  Upson,  assignee,  etc.  Finches^  L^ndf 
&  Miller,  for  appellant,  Milwaukee  Nat.  Bank  of  Wisconsin. 

Cassoday,  J.  Confessedly  the  mortgages  held  by  the  bank  were  valid  liens 
upon  the  real  estate  in  question  prior  to  the  assignment.  Being  such,  the 
assignee  merely  took  the  title  subject  to  the  mortgages.  He  reported  that  the 
land  was  mortgaged  for  more  than  it  was  worth,  and  that  nothing,  therefore, 
could  be  realized  from  it  for  the  general  creditors.  The  equity  of  redemption 
being  worthless,  was  the  assignee  bound  to  make  expenditures  thereon  from 
moneys  coming  into  his  hands  from  the  general  assets  in  order  to  increade 
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the  value  thereof  for  the  benefit  of  the  mortgagee?  The  contention  is  that 
the  assignee  sliould  have  paid  tlie  taxes  on  the  mortgaged  premises.  It  is 
trae»  subdivision  18,  §  2,  c.  194,  Laws  1879,  amended  section  1700,  Rev.  St., 
by  adding:  *'  But  before  making  any  dividend  the  assignee  shall  pay  all 
tAxes  assessed  upon  the  property  assigned  which  remained  unpaid."  Here 
the  assignee  did  not  sell  the  land  upon  which  the  taxes  in  question  were  as- 
sessed. If  he  received  no  moneys  for  the  use  of  the  land  after  his  appoint- 
ment, then  it  is  difticult  to  see  upon  what  equitable  grounds  he  should  be  re- 
quired to  pay  taxes  from  other  funds.  The  amendment  requiring  the  pay- 
ment of  all  taxes  assessed  upon  the  property  assigned  was,  probably,  to  pre- 
vent the  sale  and  conversion  of  such  assigned  property  into  money,  and  the 
distribution  thereof  to  the  creditors  without  paying  the  taxes  assessed  thereon. 
True,  the  equity  of  redemption  in  the  mortgaged  premises  was  in  fact  as- 
signed, but,  acting  for  the  general  creditors,  he  soon  after  discharged  them 
altogether,  unless  it  was  as  to  a  portion  of  the  rent.  The  amendment  to  the 
statute  was,  probably,  to  give  the  state  and  municipality  a  preference  over 
other  creditors  in  the  payment  of  such  taxes  out  of  the  moneys  arising  from 
the  assigned  property.  Here,  the  taxes  being  assessed  upon  real  estate,  there 
was  no  danger  of  their  not  being  collected.  Certainly  it  could  not  have  been 
the  purpose  of  the  amendment  to  authorize  the  taking  of  moneys  equitably 
belonging  to  one  class  of  creditors  and  applying  them  to  the  use  and  benefit 
of  another  class  of  creditors.  It  would  seem  that  the  only  plausible  reason 
for  urging  that  the  assignee  was  bouud  to  pay  the  taxes  in  question  is  upon 
tbe  supposition  that  he  had  moneys  in  his  hands  which  accrued  hb  rent  of  the 
mortgaged  premises  after  the  assignment.  But  the  appellant's  petition  is 
silent  as  to  any  rent  for  the  use  of  the  mortgaged  premises  having  accrued 
to,  or  been  received  by,  the  assignee  after  the  assignment. 

The  application  to  open  the  judgment  was  not  based  ui>ou  the  theory 
that  any  such  rent  had  accrued  or  been  received.  No  such  claim  was 
made  therein.  It  is  true,  the  assignee's  report  showed  that  he  had  re- 
ceived $400  for  rent  of  st-ore  six  months,  but  the  record  is  silent  as  to 
whether  it  accrued  before  or  after  the  {issignment.  If  it  was  before  the 
assignment,  then  it  was  simply  a  debt  due  the  estate  at  the  time  of  making 
the  assignment.  But  assunnng  that  it  accrued  to  and  was  received  by  the 
assignee  after  the  assignment,  then  what  were  tlie  rights  of  the  mortgagee 
with  respect  to  such  rent?  It  appears  from  the  record  that  every  credi- 
tor, on  pain  of  being  rtpbarred  of  any  dividend  from  the  estate,  was  noti- 
fied to  file  Ins  aftidavit  of  claim  as  required  by  section  lt)9S,  Rev.  St.  By  the 
statute  every  creditor  who  did  not  so  file  such  atlldavit  within  the  time  limited, 
was  prohibited  from  participating  in  any  dividend  made  iiefore  his  claim 
should  be  filed.  Section  17(K.K  Rev.  St.  ( -onfeHsedly,  tiic  bank  filed  no  affi- 
davit of  either  of  the  claims  so  secured  by  mortgage.  Having  so  failed  to 
prove  such  claims,  it  was  precluded  by  the  statute  from  any  share  in  the  pro- 
ceeds of  the  general  assets  so  distributed.  Having  no  right  to  any  share  of 
the  funds  arising  from  the  general  Jissets  under  the  statutes  and  the  assign- 
ment, it  would  seem  to  be  in  no  position  to  hold  the  assignee  accountable  for 
an  alleged  wrongful  distribution  of  such  funds.  If  it  was  unwilling  to  rely 
upon  the  mortgaged  premises  for  security,  it  sliould  have  made  itself  a  party 
to  the  insolvent  proceedings  l)y  proving  up  its  claim  for  deficiency,  and  mak- 
ing its  objections  at  the  time  and  in  the  manner  ju-escribed  by  chapter  80, 
Rev.  St.  Having  failed  to  do  any  of  these  things,  it  was  necessarily  remitted 
to  the  rights  and  reiuedies  of  a  mortgagee. .  Manifestly,  these  riglits  and 
remedies,  as  to  such  secured  claims,  were  simply  those  of  mortgagee,  and  not 
those  of  a  claimant  of  a  dividend  from  the  proceeds  of  the  general  assets. 
Have  any  of  those  rights  been  invaded,  and  if  so,  was  the  application  made 
the  proper  remedy  V  As  such  mortgagee,  the  bank  might  have  commenced 
proceedings  to  foreclose  the  tnortgages,  and,  upon  a  proper  showing,  procured 
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the  appointment  of  a  receiver,  and  thus  secural  to  itself  the  benefits  of  the 
rents  and  profits.  But  even  tlien  it  would  have  been  confined  to  sueh  as  ac- 
crued durinff  the  pendency  pf  the  suit.  Argall  v.  Pitts,  78  N.  Y.  239.  Even 
when  the  law  was  6uch  us  to  make  the  title  of  the  mortgagee  absolute  on  con- 
dition being  broken,  yet  then.  It  was  said  in  effect  by  Lord  Chancellor  Hard- 
wi(  ivL,  that  where  a  mortgagor  was  left  iu  possession,  upon  a  bill  brought  by 
the  mortgagee  for  an  account,  rent  and  profits  would  not  be  allowed  for  any 
of  the  time  prior  to  the  filing  of  such  bill.  Hlijtjinji  v.  York  BuUdingn  Co.  2 
Atk.  107.  To  the  same  effect  are  Colman  v.  The  Duke,  3  Ves.  Jr.  25;  Drum- 
mowl  V.  The  Duke,  5  Ves.  Jr.  438;  Uele  v.  Bexley,  20  Beav.  127.  So  it  has 
bwn  held  that  the  heii*s  of  a  deceased  insolvent  were  entitled  to  the  rents  and 
piorits  of  the  estate  of  the  deceased  until  it  was  sold  for  the  payment  of  the 
debts;  or,  if  it  were  mortgageil,  until  entry  by  the  mortgagee.  Qibson  v. 
Farley,  16  ^lass.  280.  So  it  has  been  held  that  the  rents  and  profits  actually 
received  by  the  mortgagor,  or  equitable  owner  in  possession,  or  which  had  ac- 
<-riied  l^fore  an  order  of  sequestration  was  made,  could  not  be  recovered  from 
him  by  the  mortgagee.  Clark  y.  Curt  is,  1  Grat.  289.  So  it  has  been  held 
that  a  receiver,  appointed  in  a  suit  to  foreclose  a  mortgage,  could  not  main- 
tain a  suit  to  recover  earnings  of  the  road  iiccruing  before  his  appointment. 
Nf/1/es  v.  Rich,  52  Me.  185.  So  it  has  been  held  that  a  mortgagee  is  not  en- 
titled to  the  rent  of  the  mortgaged  premises  from  the  tenant  of  the  mortga- 
gor till  he  takes  possession,  or  requires  the  tenant  to  attorn  to  him,  and 
that  prior. to  such  time  the  mortgagor  or  purchaser  of  the  equity  of  redemp- 
tion is  entitled  to  the  rent.  Long  v.  Wade,  70  Me.  358.  "So  long  as  the 
mortgagor  is  allowed  to  remain  in  possession  he  is  entitled  to  receive  and  ap- 
ply to  his  own  use  the  income  and  protlts  of  the  mortgaged  estate.  He  is  not 
liable  for  rent.  His  contract  is  to  pay  interest  and  not  rent."  Jones,  Mortg. 
g  070. 

hi  re  Sn^dakej',  4  X.  B.  R.  168,  the  mortgaged  premises  had  been  sold,  and 
the  mortgagee  liad  proved  up  his  claim  for  a  deficiency,  but  it  was  held  that 
'•products  of  the  mortgaged  premises  reduced  to  possession  by  the  mortgagor  s 
assignee  in  bankruptcy  prior  to  sale  of  the  mortgaged  premises  are  to  be 
treated  as  assets,  to  be  distributed  under  the  bankrupt  act,  and  the  mortgagee 
ciinnot  claim  that  a  deficiency  after  sale  on  his  mortgage  shall  be  paid  in 
preference  to  the  claims  of  other  creditors." 

In  Foster  v.  Rhodes,  10  N.  B.  R.  523,  it  was  held  by  Judge  Benedict,  and 
concurred  in  by  Mr.  Justice  Hunt,  that  '*where  an  assignee  in  bankruptcy 
receives  the  rents  of  mortgaged  property,  it  must  be  distributed  among  the 
general  creditors  of  th3  bankrupt.  If  the  mortgagee  desires  it  to  be  applied 
specitically  to  his  lien,  he  must  not  only  show  the  insufticiency  of  his  security, 
Nvitiiout  the  pernancy  of  the  rents  and  prOiits,  but  he  must  also  intercept  the 
rent  before  it  can  reach  the  assignee."  In  that  Ciise  the  mortgagee  petitioned 
that  the  assignee  be  directed  to  repay  him,  out  of  the  rents  so  received  by  him, 
the  amount  of  certain  taxes  on  the  mortgaged  premises  which  he  had  been 
fonipelled  to  pay  in  foreclosure  proceedings  to  his  detriment;  but  the  prayer 
of  the  petition  was  denied,  and  the  judge  sjud  he  could  **  see  no  principle  by 
which  the  rents  in  the  hands  of  the  assignee  can  be  held  to  be  charged  with 
the  taxes  so  paid." 

fn  re  Benmtt,  12  N.  B.  R.  257,  it  was  held,  that  **  the  filing  of  a  bill  for 
the  sale  of  the  property  free  from  incumbrances  does  not  have  the  effect  to 
give  the  mortgagee  a  right  to  the  rents  thereafter  collected.  The  assignee  is 
entitled  to  the  rents  of  mortgaged  property  until  the  mortgagee  claims  them. 
The  filing  of  a  petition  in  court  and  notice  thereof  to  the  assignee  is  sufficient 
to  entitle  the  mortgagee  to  rents  thereafter  accruing."  To  the  same  effect  is 
EHu  V.  Railway,  107  Mass.  1. 

The  case  of  In  re  Beniutt, supra,  was  decided  by  Chief  Justice  Waite;  and 
supported  by  an  elaborate  opinion,  in  which  he  said:   "The  theory  is  that 
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until  the  mortgagee  actually  intervenes  to  assert  his  right  to  the  profits  of 
the  land,  they  may  be  rightfully  received  and  appropriated  by  the  mortgagor, 
and  those  to  whom  he  assigns.  The  unqualified  assent  by  the  mortgagee  to 
the  possession  by  the  moitgagor  or  holder  of  the  equity  of  redemption,  is 
equivalent  to  a  license  to  occupy  and  to  enjoy  all  the  benefits  of  the  occupa- 
tion. Until  this  license  is  revoked,  the  possession  is  lawful,  and  he  who  is 
under  it  cannot  be  charged  as  a  wrong-doer.  *  •  ♦  Mrs.  Bennett,  *  *  * 
as  mortgagee,  *  *  *  after  condition  broken,  had  the  right  to  proceed  at 
once  to  subject  the  accruing  rents  and  profits' of  the  land  to  the  payment  of 
her  debt.  For  this  purpose  all  the  remedies  known  to  the  law  in  such  cases 
-were  open  to  her.  This  right  was  one  of  the  incidents  of  her  mortgage.  She 
might  exercise  it  or  not,  as  she  chose.  If  she  lay  by,  and,  without  objection, 
permitted  the  owner  of  the  equity  of  redemption  to  appropriate  the  profits  of 
the  land  to  his  own  use,  her  power  over  such  as  he  appropriated  was  gone. 
Until  she  acted  her  right  was  dormant.  It  only  had  effect  when  it  was  exer- 
cised. The  assignee  in  bankruptcy  is  especially  the  representative  of  the  un- 
secured or  general  creditors.  He  is  not  the  agent  or  representative  of  secured 
creditors  who  do  not  in  some  form  make  themselves  parties  to  the  bankruptcy 
proceedings.  He  cannot  deprive  a  secured  creditor  of  the  benefit  of  his  secu- 
rity, neither  is  it  any  part  of  his  duty  to  enforce  the  security  rights  of  such  a 
creditor.  To  charge  him  as  tiie  agent  or  representative  of  such  a  creditor  for 
such  a  purpose,  it  must  in  some  form  appear  that  he  has  been  specially  re- 
quired to  perform  that  duty."  The  views  thus  expressed  seem  to  be  sound, 
and  applicable  to  the  ease  before  us.  To  these  nothing  need  be  added.  From 
them  it  logically  follows  that  the  mortgagee,  not  having  proved  up  his  claim 
against  the  insolvent's  estate,  nor  obtained  possession  of  the  mortgaged  prem- 
ises, nor  intercepted  the  rent,  but  having  remained  dormant  until  after  the 
assignee  had  collected  the  rent  and  distributed  the  same  to  the  general  cred- 
itors under  the  orders  of  the  court,  and  such  distribution  having  been  con- 
firmed by  the  judgment  of  the  court,  is  in  no  position  to  make  such  assignee 
account  to  him  as  for  a  misappropriation  of  the  rent,  nor  to  compel  him  to 
pay  the  taxes  upon  the  mortgaged  premises. 
The  order  of  the  circuit  court  is  affirmed. 


EvENSON  t).  Bates  and  others. 
Filed  May  31, 1883. 

To  antborixe  a  rerievr  of  the  evidence,  exceptious  should  be  takea  to  the  fladings  of  feet,  (eectloa 
aO70,  Uev.  Si.,)  and  the  same  shoald  be  incorporated  in  the  bUl  of  exceptions,  (section  8870.  Rey.  St.) 

Appeal  from  circuit  court.  Bock  county. 

This  is  an  action  to  foreclose  a  mortgage  executed  by  the  defendants  to  the 
plaintiff,  February  14,  1876,  purporting  to  secure  the  payment  of  $6,000,  ac- 
cording to  the  terms  of  certain  promissory  notes  executed  by  Allen  C.  Bates. 
On  the  same  day  of  executing  tlie  mortgage  tlie  plaintiff  gave  to  Bates  a  writ- 
ten agreement  in  these  woixls :  **  Whereas,  Allen  C.  Bates,  of  the  city  of 
Janesville,  county  of  Rock,  and  state  of  Wiscopsin,  has  on  this  day  executed 
a  mortgage  to  me  of  ^5,000,  said  mortgage  being  recorded;  and  whereas.  1 
hold  certain  notes  against  Allen  C.  Bates,  amounting  to  $1,500  and  interest, — 
I  hereby  agree  to  advance  to  Allen  C.  Bates,  as  he  may  require,  in  addition 
to  said  $1,500,  any  sum  or  sums,  at  any  time  or  times,  within  five  years,  not 
exceeiiing  in  all  85,000,  and  to  become  security  for  him  on  a  bond  given  for 
appeal  of  a  suit  now  pending  in  the  circuit  court  for  Walworth  county, 
wherein  Charles  T.  Wilcox  is  plaintiff,  and  George  Harvey  and  others  are  de- 
fendants. Said  sums  of  money,  when  so  advanced,  to  be  secured  by  said  mort- 
gage, and  to  be  paid  any  time  w^ithin  five  years  after  they  are  advanced,  as  said 
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Allen  C.  Hates  may  (lesin\  Ftbmani  H,  1876.  Ole  Evknson."  The  court 
found  that  at  the  time  of  executing  this  agreement  and  mortgafpe  ttie  plain- 
tiff lield  the  note  of  ^l«r*<)<)  mentioned  in  the  agreement,  and  no  other;  and 
that  that  note,  as  well  as  those  auhsequently  executed,  was  secured  by  tlie 
mortgage.  Upon  the  facts  and  conclusions  of  law  found  by  the  court,  judg- 
ment Of  foreclosure  and  sale  was  entered  in  favor  of  the  plaintiff  and  against 
the  defendants,  from  which  this  ap{>eal  is  brought. 

Sale  d'  Pierae,  for  respondent,  Ole  Evenson.    John  Winatissoid  J.  W.3aim^ 
for  appeUants,  Allen  C.  Hates  and  others. 

Cassoday,  J.  To  authorize  a  review  of  the  evidence,  exceptions  should  be 
taken  to  the  findings  of  fact,  (section  3070,  Hev.  St.,)  and  the  same  shoukl  be 
incorporated  in  the  bill  of  exceptions.  Section  2b70,  Rev.  St,  Here  no  ex-  • 
r>eptions  were  taken  to  any  of  the  findings  of  fact  or  conclusions  of  law.  It 
is  urged,  however,  that  exception  was  taken  to  the  receipt  in  evidence  of  the 
dl,500  note,  aud  as  that  was  executed  by  Mr.  Bates  prior  to  the  mort- 
gage, it  is  claimed  that  the  court  improperly  found  that  the  mortgage  was 
given,  in  part,  to  secure  that  note,  and  that  tlie  question  may  be  reviewed  cm 
this  appeal,  notwithstanding  the  failure  to  except  to  the  findings.  Assiuaiiig. 
for  the  purposes  of  this  ease,  that  such  right  to  review  exists,  still  we  are 
clearly  of  the  opinion  that  the  decision  of  the  trial  court  was  correct  The 
written  agreement  was  made  the  same  day  as  the  mortgage,  and  refers  to  it  is 
such  a  way  as  to  become,  in  equity,  a  part  of  it,  and  hence  the  two  aoe  to  be 
construed  together  as  one  paper.  hULbnan  v.  Henry,  53  Wis.  468,  [S.  C  10 
N.  W.  Hep.  G92,  ]  and  ca^es  there  cited.  It  stands  confessed  that  none  of  the 
notes  were  made  on  the  day  the  mortgage  and  agreement  were  executed. 
The  01.500  note  was  made  before  aud  the  other  afterwards,  as  moneys  were 
advanced  from  time  to  time  by  the  plaintiff.  These  things  are  fully  recited 
in  the  written  agreement.  Counsel  who  drew  the  written  agreement  and  tes- 
tified to  its  execution  on  the  trial,  was  asked  on  the  argument  here  why  the 
fact  of  the  $1,500  note  being  held  by  the  plaintiff  was  recited  in  the  agreeoieiit 
if  it  was  not  thereby  intended  that  it  should  be  secured  by  the  mortgage.  He 
frankly  answered  that  he  could  not  tell.  On  examination  of  the  record  we  find 
that  the  same  query  seems  to  have  occurred  to  the  trial  judge,  for  he  said,  there 
is  no  explanation  that  can  be  made  why  the  sum  of  $1,5(>(),  said  to  be  repre- 
sentee! by  notes,  should  be  alluded  to  in  the  written  agreement  at  all,  unless  it 
be  for  the  purpose  of  showing  that  it  w^as  to  be  secured  by  the  mortgage.  This, 
we  think,  is  obvious  to  any  one,  and  renders  further  discussion  unneoessair. 
even  on  the  defendant's  theory  of  the  practice  as  to  exceptions. 

The  judgment  of  the  circuit  court  is  affirmed. 


WADLEKiii  r.  ScuKinKUKK,  Defendant,  and  another,  Gkumishee. 
Filed  May  31,  1883. 

An  assignment  for  the  benefit  ot  creditors  whs  signed  by  the  assfgnor  on  the  fourth  day  of  Noven. 
ber,  and  the  affidavits  of  vnlae  were  made  on  that  day  and  delivered  to  the  attorney  ot  the  assigBor, 
bat  it  WHS  not  delivered  to  the  assignee,  nor  did  he  give  his  bond  or  take  the  oath  prescribed  by  weC" 
tion  16.1(3  of  the  Revised  Stntntes,  or  fndorse  his  consent  on  the  copy  of  assignment,  nor  were  aay  oi 
the  papers  filed  In  the  office  of  the  clerk  of  the  circuit  conrt  until  the  fifth  day  of  November,  aod  th« 
Inventory  and  list  of  creditors  were  not  tiled  until  the  fifteenth  day  of  November.  Held,  that  tbe  ir- 
▼entory  and  list  were  made  and  filed  in  time. 

Appeal  from  circuit  court,  Milwaukee  county. 

Finches,  LymO'  it'  Miller,  for  appellant,  Horace  W.  Wadleigh.  Stark  d- 
Brand f  for  respondent,  ,Jolin  Merkle,  garnishee,  etc. 

Taylor,  J.  The  respondent  garnishee  answered  that  he  had  in  his  hand^ 
as  assignee  of  the  defendant,  George  P.  Scheiderer,  a  large  amount  of  prop- 
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erty,  and  the  court  held  he  was  not  Hable  to  the  appellant  as  gAruishee  for 
the  value  of  the  property  so  held  by  him.  It  is  admitted  that  the  assignment 
was  made  in  pursuance  of  sections  1694, 1695,  and  1696  of  the  Hevised  Statutes, 
and  was  regular  in  all  respects,  but  it  was  claimed  that  the  assignment  be- 
came void  an  to  the  creditors,  because  the  asBignor  did  not  make  and  file  in 
the  office  of  the  clerk  a  correct  inventory  of  his  assets  and  a  list  of  Ids  cred- 
itors, etc.,  as  required  by  section  1697,  Kev.  St.,  within  10  days  after  the  exe- 
cution of  the  a.ssignnient.  There  is  no  complaint  that  the  inventory  and  list 
filed  wei'e  not  correct,  but  it  is  urged  that  they  were  not  tiled  in  time.  The 
assignment  was  signed  by  the  assignor  on  the  fourth  day  of  November,  and  the 
affidavits  of  value  were  made  on  that  day  and  delivered  to  the  attorney  of 
the  assignor,  but  it  was  not  delivered  to  the  assignee,  nor  did  lie  give  his  bond 
or  take  the  oath  prescnbed  by  section  1696,  or  indorse  his  consent  on  the  copy 
of  the  assignment,  nor  were  any  of  the  papers  filed  in  the  office  of  the  clerk  oV 
the  circuit  court  until  the  fifth  day  of  November.  The  inventory  and  list  of 
creflitors  was  filed  on  the  fifteenth  of  November. 

The  only  question  to  be  determined  is  whether  the  inventory  and  list  were 
filed  within  10  da}'s  after  the  execution  of  the  assignment,  within  the  meaning 
of  said  section  1697.  We  are  inclined  to  hold  that  the  execution  of  the  assign- 
-ment  mentione<l  in  said  section  means  such  an  execution  thereof  as  will  with* 
draw  the  jiroperty  of  the  assignor  from  seizure  upon  process  in  favor  of  hia 
creditors  to  satisfy  tlieir  debts. 

Under  sections  1694,  1695,  and  1696,  Rev.  St.,  there  can  be  no  assignment 
which  shall  have  any  eftioacy  to  withdraw  the  property  of  the  assignor  from 
the  reach  of  his  creditor,  unless  the  provisions  of  said  sections  are  complied 
with  on  the  part  of  the  assignor  and  assignee;  and  until  the  assignee  shall  have 
given  his  bond  and  siguitieil  his  assent  to  take  upon  himself  the  discharge  of 
the  trusts  mentioned  in  the  assignment,  the  assignment  is  void.  Rumery  v. 
iroCt£/tocA,54Wi3.r>65;  [S.  C.  12  N.W.  Rep.  65;]  5fm«7*  v.  if cCi^ioc/i,  42  Wis. 
5('>4;  ChtirehUl  v.  Whipple,  41  Wis.  611 ;  HutoMrmn  v.  Binmi,  33  Wis.  465; 
Scott  V.  Seaeer,  52  Wis.  175;  [S.  C.  8  N.  W.  Rep.  811 ;]  BcUl  v.  Boioe,  49  Wis. 
495;  Klauher  v.  Charlton,  47  Wis.  5^4:  IS.  C.  b  N.  W.  Rep.  443;]  Klauber  v. 
Charlton,  45  Wis.  600.  AVithin  the  meaning  of  these  stattites,  the  assignment 
is  not  executed  so  as  to  be  effectual  as  such  until  there  is  a  deliveiy  to  the  as- 
signee, and  he  has  accepted  of  the  same  and  given  his  bond  in  the  manner  and 
form  prescribed  by  the  statutes. 

Tnder  the  common  law  a  deed  is  not  executed  so  as  to  be  of  any  efficacy 
until  the  same  is  delivered  and  accepted  by  the  grantee  or  assignee  named 
therein.  This  rule  is  not  disputed  by  the  learned  counsel  for  the  appellant, 
but  it  is  said  that  the  rule  should  not  be  applied  to  an  assignment  under  the 
stiitute.  M'e  think  there  is  not  only  the  same  reason  for  apj)lying  the  rule  to 
BiKih  an  assignment,  but  a  much  stronger  reason,  because  the  assignment  can- 
not be  executwl  so  as  to  affect  any  of  the  creditor  of  the  assignor  without  the 
active  assent  of  the  assignor  mentioned  in  the  assignment.  Tho  c»Ase  cited  by 
the  learned  coimsel  from  46  Pa.  St.  has  no  application  to  an  iWKir;iiinent  under 
our  statute.  It  would  seem  that  by  the  laws  of  Pennsylvania  an  assignment 
becomes  effective  as  against  the  cre<litors  without  a  delivery  or  jvcceptance  by 
the  assignee.  That  court  holds  that  the  assignment  l)eing  for  the  benefit  of 
the  <!reiiitoi*s,  it  is  effective  to  prevent  one  creditor  from  seizing  the  property 
of  the  assignor  to  the  prejudice  of  another  who  has  a  right  to  a  share  of  the 
property  under  the  assignment,  and  if  tlie  assignee  named  in  the  assignment 
refuses  to  act,  the  court  will  appoint  one  to  execute  the  trust  upon  the  motion 
of  any  of  the  creditors  interested.  This  law,  as  construed  by  the  courts  of 
that  state,  is  so  radically  different  from  the  law  of  this  state  on  the  subject  of 
a.ssignments  that  any  dijudication  made  under  it  would  determine  nothing  as 
to  the  construction  to  be  given  to  our  law. 
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Section  1G97  con  tern  piate-s  that  assignments  sball  not  only  be  made  juul  ac- 
cepted by  the  assignee,  but  that  the  papers  shall  be  tiled  in  the  office  of  the  clerk 
of  the  circuit  court,  4is  prescribed  by  section  1695,  before  the  iO  days  should 
begin  to  run.  The  section  reiuls  as  follows :  "  Within  10  days  after  the  execu- 
tion of  the  assignment  the  assignor  shall  also  make  and  file  in  the  office  of 
said  clerk  a  correct  inventory,'*  etc.  The  office  of  said  clerk  here  mentioned 
evidently  means  the  office  of  the  clerk  in  which  the  other  papers  have  been 
filed,  in  pursuance  of  the  provisions  of  section  1G95.  It  appears  very  clear 
to  us  that  the  execution  of  the  iissignment  mentioned  in  section  1697,  means 
such  an  execution  as  withdraws  the  property  of  the  debtor  from  the  process 
of  his  creditors,  and  that  this  provision  was  intended  to  prevent  such  with- 
drawal for  a  longer  time  than  10  days,  unless  he  makes  and  files  a  correct  in- 
ventory of  his  assets  and  a  list  of  his  creditors.  The  creditors  are  in  no  way 
prejudiced  by  the  mere  signature  of  the  assignment  by  the  assignor,  and  until 
the  same  be  delivered  to  and  accepted  by  the  assignee  in  the  manner  require^! 
by  the  statute,  their  rights  and  remedies  are  not  interfered  with.  Section 
1697  declares  that  the  assignment  shall  be  void  if  the  inventory  be  not  tiled 
within  10  days,  etc.  This  contemplates  that  until  the  10  days  have  expired 
there  would  be  a  valid  assignment,  and,  as  we  have  seen^  there  can  be  no  %'alld 
assignment  until  the  assignee  accepts  the  same  and  gives  his  bond  as  required 
by  law,  and  until  that  be  done  the  assignment  is  void,  whether  aji  inventory 
and  list  be  filed  or  not. 

In  this  view  of  the  statute,  the  inventory  and  list  were  made  and  filed  iu 
time,  and  the  garnishee  was  not  liable  to  answer  to  the  appellant  for  the 
property  in  his  hands. 

The  judgment  of  the  circuit  court  is  affirmed. 


Germantown  Farmers'  Mut.  Ins.  Co.  v.  Dhein  and  another. 
Filed  May  31, 1883. 

When  tlie  defendaatii,  la  aa  action  u>  foreclose  a  mortgace,  appear  and  answer,  bot  fall  to  appear  a£ 
the  trial  and  insist  apon  their  defense,  and  jadtcment  of  foreclosnre  is  regularly  taken,  and  aflttrw»r^» 
defendants  obtain  a  rule  to  showciiaae  why  the  jiulgment  should  not  be  set  aside  and  the  caoae  stand 
for  trial  opon  affidavits  showing  the  reasons  for  their  non-appearance  at  snch  trial  for  the  parpose  of 
excQsing  the  same,  and  defendants  fail  to  appear  on  the  retnrn-day,  and  the  motion  la  danled  for 
want  of  prosecution,  the  order  denying  such  motion  is  not  appealable. 

Where  the  corporate  name  of  a  mortgagee,  by  a  clerical  error  in  drafting  the  mortgiaKe,  and  tbe 
promissory  notes  secured  thereby,  was  written  ''Farmers*  Mutual  Insurance  Company,"  IniitBAd  of 
•'Farmers'  Mutual  Fire  Insurance  Company,"  such  error  may  either  be  explained  by  evidence  or 
disregarded  as  Immaterial. 

Appeal  from  circuit  court,  Milwaukee  county. 

O'Meara  d-  Miller  and  Storfe  &  Brand,  for  respondent,  the  Geniiantowu 
Farmers*  Mut.  Ins.  Co.  Frisby  &  Weil^  for  appellant,  Valentine  Dhein  and 
another. 

OiiTON,  J.  The  action  is  for  the  foreclosure  of  a  mortgage.  The  defend- 
ants botli  appeared  iind  answered,  but  they  failed  to  appear  at  the  trial  ami  in- 
sist upon  their  defense,  and  judgment  of  foreclosure  was^regularly  taken.  The 
defendants  thereafter  obtained  a  rule  to  show  cause  why  the  Judgment  should 
not  be  set  aside  and  the  cause  stand  for  trial  upon  certain  affidavits  showing 
the  reasons  for  their  non-appearance  at  such  trial  for  the  purpose  of  excusing 
the  same,  which  said  rule  was  returnable  to  be  heard  on  the  eleventh  day  <2 
July,  1881,  or  as  soon  thereafter  as  counsel  could  be  heard.  The  order  ap- 
pealed from  recites  that  ''  the  motion  coming  on  to  be  heard,  and  no  one  ap- 
pearing on  the  part  of  the  defendants  in  support  of  said  motion,  on  motion  of 
Joshua  Stark,  of  counsel  for  the  plaintiff,  it  is  ordered  that  said  motion  he  and 
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the  same  Is  liereby  denied,  and  said  order  to  show  cause  is  discharged,  with 
costs/*  etc.  The  motion  was  denied  for  want  of  prosecution  und^r  rule  11,  § 
S,  which  reads  as  follows:  *^  If  the  party  making  the  motion  or  procuring  the 
order  to  show  cause  shall  not  appear  to  prosecute  the  same,  such  court  or  judge 
may  dismiss  or  deny  the  same.'*  This  order  is  clearly  not  appealable.  The 
motion  was  not  heard  on  its  merits,  but  denied  under  the  rule  and  denied  ac- 
cording to  the  rule. 

There  is  nothing  to  be  decided  by  the  court  except  that  the  circuit  court 
had  the  right  under  the  rule  to  deny  the  motion  for  failure  to  prosecu  te  it.  Jhe 
circuit  court  committed  no  error  of  law  or  of  fact  for  review  or  revision  by  this 
court.  It  made  no  determination  of  the  motion,  or  considered  it  or  passed  upon 
it  in  any  way.  The  motion  was  abandoned  by  the  defendants,  and  lapsed  by 
their  absence  and  default.  The  only  way  for  its  merits  to  reach  this  court  by 
appeal  (if  then)  is  for  the  defendants  to  excuse  their  default  and  have  their  mo- 
tion reinstated,  and  have  this  order  denying  it  set  aside,  by  application  to  the 
•circuit  court,  and  if  Such  application  is  denied,  appeal  from  such  order.  Hunger' 
'ford  V.  Ctuhing,  2  Wis.  305.  The  order  is  a  matter  of  practice  uuder  the  rules, 
and  involved  the  exercise  of  no  judgment  or  discretion,  except  todismiss  or  deny 
the  motion.  This  precise  question  has,  perhaps,  never  been  decided  before  by 
this  court,  but,  in  principle,  it  is  ruled  by  Waldo  v.  Rice^  18  Wis.  404,  in  which 
the  order  was  refusing  to  dismiss  for  want  of  prosecution,  and  Chief  JuHtice 
Dixon,  after  saying  that  such  an  order  may  in  some  sense  involve  the  merits, 
said :  «  But  this  is  not  the  sense  of  the  statute.  It  is  only  when  the  merits  them- 
selves are  deteimined  by  the  order  that  an  appeal  is  given.  In  this  case  the 
appeal  comes  up  upon  a  mere  preliminary  question  of  practice  not  involving 
the  merits.  It  is  whether  the  cause  shall  proceed  to  trial  upon  the  merits. 
The  court  decided  that  it  should,  and  from  that  order  there  is  no  appeal." 
This  case  was  followed  in  Reed  v.  Ltieps^  80  Wis.  561. 

This  case  presents  a  singular  succession  of  defaults  by  the  defendants :  First, 
by  their  failure  to  appear  at  the  trial  and  urge  their  defense;  and  then  by 
their  failure  to  appear  at  the  hearing  of  their  motion  and  prosectite  it,  to  set 
xiside  the  judgment;  so  that,  so  far,  the  merits  of  their  case  have  never  been 
passed  upon  by  the  circuit  court.  This  court  has  no  original  jurisdiction  to 
hear  or  try  causes  of  this  kind,  which  have  never  been  heard  or  tried  in  the 
court  below.  The  original  judgment  was  regular,  because  there  was  no  de- 
fense, and  the  order  den3ring  the  motion  to  set  it  aside  was  also  regular,  be- 
cause not  prosecuted.  The  court  below,  and  not  this  court,  can  grant  or 
deny  the  relief  sought  for  the  first  time  on  the  merits. 

If  on  this  appeal  we  could  look  into  the  merits  of  the  motion,  which  was 
denied  under  the  rule  for  failure  to  prosecute  it,  the  important  and  material 
question  would  have  been  presented,  whether  the  answer  set  up  any  defense 
to  the  complaint.  The  defense  seems  to  rest  wholly  upon  the  clerical  error 
of  inserting  in  the  corporate  name  of  the  plaintiff,  between  the  words,  *^  Farm- 
ers* "  and  **  Mutual,"  the  word  *^Fire  "  in  the  note  and  mortgage.  It  is  alleged  in 
the  complaint  that  the  money  was  loaned  to  the  defendant  by  the  plaintiif, 
And  that  the  note  and  mortgage  were  delivered  to  the  plaintiff;  and  that  the 
plaintiff  was  the  party  intended,  and  the  mistake  was  that  of  the  scrivener. 
This  clerical  error  appears  obviously,  and  the  above  allegations  are  not  denied, 
And  the  defendants  were  not  even  misled.  The  only  point  in  the  answer  upon 
Mrhich  the  defendants  predicate  their  defense  is  the  prayer  to  correct  or  reform 
the  mortgage.  Inasmuch  as  there  has  already  been  considerable  delay  in  the 
case,  and  the  question  may  finally  reach  this  court,  we  feel  justified  in  inti- 
mating that  the  prayer  to  reform  the  mortgage  in  this  particular  was  not 
necessary  or  material.  If  the  clerical  error  is  not  apparent  at  first  blush,  the 
proof  that  the  plaintiff  was  intended  would  be  sufficient  to  make  the  subse- 
quent record  correspond  with  the  fact.  It  has  been  often  decided  by  this 
court,  in  cases  where  the  err<»r  in  name  was  even  greater,  both  of  persons  and 
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corporations,  that  it  might  either  be  explained  by  evidence  or  disregarded  as 
immaterial. 

In  AUcfiiey  General  v.  Railroad  Cos,  35  Wis.  432,  the  diser^MUicy  in  the 
name  of  the  oorporation  was  greater  than  here,  and  was  disregarded,  although 
the  misnomer  was  in  a  statute.  The  chief  jostiGe  said  in  respect  to  it: 
''We  should  be  asluimed  to  sit  here  and  suffer  the  Jaw  to  fail  where  the  de- 
sign of  the  legislature  is  so  apparent,  through  so  mere  a  verbal  quibble  in  so 
mere  a  verbal  aceident."  In  Thompson  v.  Jones,  4  Wis.  106,  proof  was  al- 
lowed to  show  that  the  description  of  the  land  as  the  nortli-tosst  quarter  wast 
intended  to  be  the  north-east  quarter  in  the  deed.  In  Staak  v.  8iffelkow^  12 
Wis.  234,  it  was  shown  what  person  named  in  the  deed  by  a  wrong  baptismal 
or  Christian  name  was  intended.  See,  also,  Begg  v.  Begg,  14  N.  W.  Rep.  t)U2. 
and  cases  therein  cited.  The  late  case  of  the  State  v.  Timme,  14  N.  W.  Rep. 
604,  is  in  point,  where  the  error  was  leaving  out  the  word  '« Wisconsin  "  from 
the  corporate  name  of  the  Northern  Agricultural  &  Mechanical  Society.  It 
was  held  that  the  society  intended  was  easily  ascertainable  by  reference  to 
the  laws  themselves,  and  the  error  was  immaterial. 

The  real  intention  of  the  parties  as  to  who  was  the  mortgagee,  and  that  tbe 
mortgage  was  delivered  to  the  plaintiff  and  the  loan  made  by  the  plaintiff, 
and  that  the  note  and  mortgage  were  delivered  to  the  plaintiff  by  such  nam«. 
were  admitted  by  not  being  denied,  and  thereby  the  error  was  cored  as  well 
as  explained  as  mudi  as  if  it  had  been  proved. 

The  appeal  is  dismissed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 


LowiTZ  t?.  Leveuentz,  impleaded,  etc. 
Filed  May  31, 1883. 

A  right  of  way,  either  public  or  private,  is  an  interest  in  land,  and,  under  the  staiuta  conferrlac 
jorisdlction  upon  jastices*  coarts,  the  existence  of  such  right  of  way  cannot  be  tried  In  such  courts, 
because  it  involves  the  question  of  title  to  real  estate,  within  the  meaning  of  subdivision  J  of  sertioa 
3673,  Bev.  St.  1878;  and  where  a  defendant,  in  an  action  of  trespass  to  lands  brought  in  a  Justice** 
court,  reUee  for  his  defense  upon  his  having  a  right  of  way  across  the  palace  where  the  treecpass  i« 
alleged  to  have  been  committed,  he  mnat  plead  such  right  specially,  and  lender  the  bond  raqatecd  bf 
sections  3619  and  3621),  Rev.  St.  1878,  so  as  to  have  the  case  certified  to  the  circuit  court  for  trial, or  he- 
waives  all  right  to  such  defense. 

Actual  possession  is  a  fact  which  may  be  proved  without  the  production  of  written  evidence,  aoi  if 
defendant  In  this  case  had  the  acto«l  possession  of  the  locu*  in  quo  at  the  time  of  the  alleged  trespass, 
that  should  have  been  proved  by  other  evidence  than  a  writing  which  grants  an  Interest  in  real  etstatp. 
and  so  establishes  his  right  to  the  possession  for  the  purposes  mentioned  in  the  writing. 

As  the  only  legal  etlbct  of  the  writing  offered  in  evidence  in  this  case  by  defendant  was  to  give  hiia 
a  right  of  way  over  the  land,  the  justice  of  the  peace  committed  no  errcH*  in  refusing  to  receive  ix  ie 
evidence. 

Appeal  from  circuit  court,  Milwaukee  county. 

Pors  ift  Hedding^  for  respondent,  John  Lowitz.  E.  8.  Turner^  for  appel- 
lant, Charles  Leverentz,  impleaded,  etc. 

Taylor,  J.  This  action  was  commenced  in  justice's  oourt  to  recover  dam- 
ages for  a  trespass  upon  lands  alleged  to  be  in  the  possession  of  the  plaint  if! 
and  respondent,  by  destroying  and  breaking  down  the  fence  thereon  and  cut- 
ting down  the  posts  of  said  fence.  The  defendant  pleaded  not  guilty,  and  ga\  e 
notice  that  at  the  time  allied  in  the  complaint  he  was  licensed  by  the  plnir^ 
tiff  and  another  to  travel  over  the  place  where  said  trespass  was  allej^l  t*» 
have  been  committed,  and  that  if  any  fence  or  posts  were  removed  theref rt>m 
by  him,  it  was  for  the  purpose  only  of  removing  obstrnctions  in  the  way  of 
such  travel.  The  case  was  trie<l  by  a  jury  in  the  justice  court  and  a  veiiiict 
was  rendered  in  favor  of  plaintiff"  and  resiK)ndent  for  ;&80,  and  #20.46  cobIn 
The  defendant  and  appellant  appealed  to  the  circuit  court  and  a  final  jud^- 
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ment  was  rendered  in  that  court  afflrmiog  the  judgment  of  the  justice,  and 
from  such  judgment,  an  appeal  was  taken  to  ti>is  court. 

The  only  point  raised  by  the  learned  oonnsel  for  the  appellant  for  the  re- 
versal of  the  judgment  is  based  upon  the  ruling  of  the  justice  at  the  trial  ex- 
eluding  a  certain  contract  in  writing  made  between  the  said  appellant  and 
.lohn  and  Louis  Lowitz.  The  justice  refused  to  permit  the  contract  in  writ- 
ing to  l>e  received  in  evidence,  for  the  reason  that  such  contract,  if  of  any 
validity  lietween  the  parties,  c;onveyed  to  the  appellant  Leverentz  a  right  of 
way  across  the  plaintiff's  land.  We  think  the  justice  was  right  upon  thin 
pi^int.  if  the  contract  shows  any  right  in  the  appellant,  it  shows  that  he  lias 
a  right  of  way  across  and  along  the  plaintiffs  land.  The  following  is  a  copy 
of  the  contract : 

-Articles  of  agreement  made  and  concluded  by  and  between  John  Lowitz,  of 
the  town  of  Saokville,  and  Louis  T^owitz,  of  the  same  place,  and  Charles  Lev- 
erentz, of  the  same  place,  as  follows: 

*'  In  consideration  of  the  agreement  hereinafter  mentioned,  the  said  Charles 
leverentz  agrees  that  he  will,  at  his  own  proper  expense,  build  and  maintain 
and  keep  shut,  bars  or  gate,  at  a  place  where  his  private  road  intersects  the 
public  highway,  it  being  the  N.  and  S.  \  line  of  section  86,  township  11,  range 
21,  and  being  the. east  line  of  the  lands  owned  by  the  other  two  parties;  he 
further  agrees  that  he  will  keep  sbnt  a  gate  or  bars  at  or  near  the  center  of 
the  land  owned  by  John  Lowitz  on  said  privarte  road. 

*<  The  said  John  Lowitz  and  the  said  liouis  liowitz,  in  consideration  of  the 
above  agreement,  agree  to  bolkl  and  maintain  the  gate  last  mentioned ;  and 
they  further  agree  that  said  private  road  may  be  used  and  maintained  by  the 
said  Charles  Leverentz  in  the  place  where  it  has  been  used  for  the  past  10 
yeai-s  up  to  the  seventh  day  of  September,  1876,  being  of  width  not  less  than 
onesind  one-half  rods;  and  they  further  agree, each  for  himself, that  they  will 
not  build  and  maintain  a  fence  on  both  sides  of  said  private  road,  but  main- 
tain a  fence  on  either  one  side  or  the  other  at  pleasure.  All  of  said  parties 
to  have  a  common  right  to  travel  on  said  private  road. 

'*  In  testimony  whereof,  the  said  parties  have  all  set  their  hands  and  seals 
this  eighth  day  of  September,  A.  I).  1876. *• 

The  rule  is  well  settletl  in  this  court,  as  well  as  in  the  courts  of  other  states, 
that  a  right  of  way,  either  public  or  private,  is  an  interest  in  land,  and  that 
under  the  statute  conferring  jurisdiction  upon  justices'  couii»,  the  existence 
of  such  right  of  way  cannot  be  tried  in  such  courts  because  it  involves  the 
cjuestion  of  title  to  real  estate  within  the  meaning  of  subdivision  8  of  section 
:{r>7:5.  Kev.  8t.  1878.  Ashbottgh  v.  Walter,  24  Wis.  466;  Bartean  v.  City  of 
Appletaii.  28  Wis.  414;  ^tate  v.  Utiak,  29  Wis.  202;  State  v.  Dixme.  14  Wis. 
4S;5;  Manney  v.  Smith,  10  Wis.  509;  Heaton  v.  Ferris,  1  Johns.  146; 
striker  v.  Mott,  6  Wend.  465.  If  a  defendant  in  an  action  of  trespass  to 
l;ind.s  brought  in  a  justice's  court,  relies  for  his  defense  upon  his  having  a 
right  of  way  across  the  place  where  the  trespass  is  alleged  to  have  been  com- 
mitted, he  must  plead  such  right  specially  and  tender  the  bond  re<iuireil  by 
sections  3619  and  8620,  Rev.  St.  1878,  so  as  to  have  the  case  certified  to  the 
f'ircuit  court  for  trial,  or  he  waives  all  right  to  such  defense. 

The  learned  counsel  for  the  appellant  insists  that  the  evidence  should  have 
been  admitteil  for  the  purpose  of  showing  that  he  crossed  the  defendant's  land 
by  his  license  or  j)ermi8sion,  and  was  not,  therefore,  a  trespasser.  It  is  un- 
doubtedly a  goo<l  defense  to  an  action  for  trespass  upon  real  estate  to  prove 
that  the  act  complained  of  was  done  with  the  assent  or  license  of  the  plain- 
tiff. But  if  the  license  be  a  rev<xjable  one,  the  act  must  be  done  before  the 
revocation  takes  place;  and  if  the  license  l>eof  such  a  character  that  the  plain- 
tiff cannot  revoke  it,  then  the  license  amounts  to  a  title  to  real  estate  which 
cannot  be  tried  by  a  justice's  court  under  the  authorities  above  cited. 
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The  paper  writing  offered  in  evideDce  in  this  case  is  either  an  inevocabla 
license  to  pass  over  the  plaintiff's  land,  and  so  amounts  to  a  grant  of  a  right 
of  way,  or  it  is  a  revocable  one,  and  in  that  case  the  defendant  would  havr. 
no  right  to  pass  after  the  revocation.  On  the  trial  it  was  clearly  shown  thai 
if  the  plaintiff  had  ever  permitted  the  defendant  to  pass  over  his  lands,  that 
right  had  been  revoked  before  the  trespass  complained  of  was  committed 
The  way  had  been  fenced  up  by  the  plaintiff,  and  after  the  defendant  removec 
one  fence,  the  plaintiff  again  found  it  up,  and  it  was  again  removed  by  tb^- 
defendant.  It  is  very  clear  that  the  evidence  offered  and  rejected  was  offered 
to  prove  the  defendant's  right  to  travel  on  the  lands  of  the  plaintiff,  and  u 
remove  all  obstructions  placed  there  by  the  plaintiff  to  prevent  such  travel, 
notwithstanding  the  dissent  of  the  plaintiff,  and  so  establish  his  right  of  way 
over  the  loctis  in  qiiOt  and  for  that  purpose  it  was  clearly  inadmissible. 

It  is  claimed  that  the  paper  was  admissible  to  disprove  the  poeseasion  of 
the  plaintiff.  A\  t?  think  it  was  not  admissible  for  that  purpose.  It  does  not 
on  its  face  give  any  right  of  possession  to  the  defendant  except  as  a  private- 
way  which  would  be  consistent  with  the  possession  of  the  plaintiff.  Actiui 
possession  is  a  fact  which  may  be  proved  without  the  production  of  written 
evidence,  and  if  the  defendant  had  the  actual  possession  of  the  locus  in  quo  ai 
the  time  of  the  alleged  trespass,  that  should  be  proved  by  other  evidence  than 
a  writing  which  grants  an  interest  in  the  real  estate,  and  so  establishes  his 
right  to  the  possession  for  the  purposes  mentioned  in  the  writing. 

We  think  the  judgment  of  the  justice's  court  was  right,  and  was  rightly 
affirmed  by  the  circuit  court.    The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  IOWA. 


Blake  v.  Barrett. 
FUed  June  5. 1883. 

The  statement!  or  admlBsions  of  a  party  to  the  record  are  always  admissible  against  him,  and  ki» 
in  tbis  case,  each  admissions  had  relation  to  a  material  Iiuae,  their  exclusion  was  error. 

V^here  a  party,  by  hit  representations  as  to  the  ownership  of  property,  has  indnced  another  to  pnrw 
c  haoe  sneh  property,  he  is  estopped  flrom  claiming  soch  property  himself,  and  in  an  action  Tor  Itt 
conversion  It  is  not  necessary  that  the  purchaser  should  prove  that  the  property  belonged  to  the  party 
from  wbom  be  had  been  indnced  to  pnro-hase  it,  by  reason  of  the  statements  of  plafaitiiT  as  to  tba 
ownership. 

Appeal  from  Harrison  district  court. 

The  plaintiff  brings  this  action  to  recover  of  the  defendant  the  value  o)  over 
I,4O0  bushels  of  corn.  The  plaintiff  alleges  that  the  corn  in  question  was 
raised  upon  premises  which  he  rented  from  one  Addie  E.  Barber,  and  was 
his  property,  and  that  the  defendant  obtained  possession  thereof  by  force  and 
threats,  and  converted  the  same  to  his  own  use.  The  defendant  for  answer 
denies  that  the  com  referred  to  in  the  petition  was  the  property  of  the  plain- 
tiff, and  alleges  that  prior  to  the  time  he  took  possession  of  the  com  the 
idsuntiff  represented  that  the  com  belonged  to  one  F.  J.  Barber,  and  coun- 
seled and  advised  the  defendant  to  purchase  the  same  of  Barber,  which  the 
defendant  did,  relying  upon  the  representations  of  plaintiff  that  the  land  de- 
scribed in  plaintiff's  petition  did  not  belong  to  Addie  E.  Barber,  but  belonged 
to  lier  husband,  F.  J.  Barber,  and  was  fraudulently  conveyed  by  F.  J.  Barber, 
without  consideration,  to  his  wife,  to  hinder  and  defraud  his  creditor;  and 
t  hat  plaintiff  rented  the  lands  of  Addle  E.  Barber  to  assist  said  Barber  and 
wife  in  defrauding  defendant  in  the  collection  of  a  just  claim  against  the 
said  F.  J.  Barber.  The  trial  was  to  a  jury,  and  resulted  in  a  verdict  and 
j udgment  for  plaintiff  for  $450.50.    The  defendant  appeals. 

L.  R.  Bolter,  for  appellant.  E,  K.  Burch  and  8.  H,  Cochran,  for  appellee. 
Day,  C.  J.  The  evidence  shows  that  the  plaintiff  entered  into  a  written 
!eiise  with  Addie  E.  Barber  for  certain  premises,  for  the  term  of  one  year 
from  the  first  day  of  March,  1879,  agreeing  to  pay  for  the  rental  one-thii-d  of 
all  the  crops  raised,  and  that  he  raised  on  said  premises  over  6,000  bushels  of 
corn.  On  the  sixteenth  day  of  June,  1879,  F.  J.  Barber  executed  to  the  defend- 
ant a  bill  of  sale  for  an  undivided  one-third  interest  in  all  the  crops  on  the 
land  described  in  the  petition.  The  evidence  tends  to  show  that  at  the  time  of 
the  execution  of  the  bill  of  sale,  F.  J.  Barber  was  indebted  to  the  defendant, 
and  that  before  the  bill  of  sale  was  executed  the  plaintiff  told  the  defendant 
that  he  rented  the  farm  of  F.  J.  Barber,  and  advised  him  to  get  a  bill  of  sale 
of  one-third  of  the  crop,'and  that  the  defendant  obtained  1,494  bushels  of  com, 
which  was  hauled  for  him  by  the  plaintiff.  The  evidence  tends  to  show 
that  the  com  was  undivided,  in  cribs  on  the  farm,  and  that  plaintiff  hauled 
and  sold  a  portion  of  it  as  his  own,  and  hauled  to  the  defendant  the  quantity 
above  named,  pursuant  to  the  bill  of  sale. 

1.  AVhile  the  corn  was  being  delivered,  and  when  the  defendant  had  re- 
ceived from  six  to  nine  hundred  bushels  of  it,  the  plaintiff  informed  the  de- 
fendant that  Barber  came  about  dark  and  teok  some  of  the  corn  away.  At 
the  suggestion  of  the  plaintiff  the  defendant  had  Barber  arrested  and  tried  be- 
fore a  justice  of  the  peace  for  taking  the  corn.  Upon  this  trial  the  plaintiff 
was  a  witness  on  behalf  of  the  state.  The  justice  before  whom  the  case  was 
tried  was  introduced  as  a  witness,  and  asked  what  the  plaintiff  testified  with 
regjird  to  the  ownership  of  the  corn,  with  the  stealing  of  which  Barber  was 
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charged.  The  witness  was  further  asked  what  at  any  time  he  had  lieard 
plaintiff  stiite  as  to  who  owned  the  corn  raised  in  the  year  1879  on  the  F.  J. 
Barber  farm;  and  also  as  to  what  he  had  heard  him  state  as  t^  who  ownt-d 
the  one-third  of  the  crop  raised  in  the  year  1879  on  the  Barber  farm.  Thi->- 
questions  were  objetrted  to  and  the  objection  was  sustained.  We  think  th»- 
witness  should  have  been  required  to  answer  the  questions.  The  stAteIlleflt^ 
or  admissions  of  a  party  to  the  record  are  always  admissible  against  him.  It 
is  saidf  however,  that  this  testimony  had  relation  to  the  com  taken  by  BhtIkt. 
and  not  to  the  com  in  controversy  in  this  suit.  But  the  evidence  shows  Ihnt 
the  corn  was  undivided,  and  also  that  the  defendant  obtained  less  than  <in»*- 
third  the  corn  raised  on  the  farm.  Hence  the  materiality  of  showing  to  whtMii 
the  one-third  of  tlie  com  belonged. 

2.  The  court  instructed  the  jury  as  follow^:  ^*The  defendant  pleads  lUm 
the  plaintiff  is  estopped  to  recover  the  value  of  the  corn  in  dispute.  This  L^ 
an  affirmative  plea  by  defendant,  and  before  it  can  defeat  plaintiff's  right  t«' 
recover,  he,  the  def endant*  must  prove  the  said  defense  by  a  prepowleraiice  I'f 
the  evidence.  To  establish  this  defense,  the  defendant  must  show  that  tt>c 
corn,  at  the  time  of  the  execution  of  the  bill  of  sale,  and  at  the  time  it  w;i^ 
gotten  by  the  defendant,  was  the  property  of  F.  J.  Barber;  that  the  plaintiff 
knew  this  at  the  time,  and  that  said  Blake,  while  so  knowing,  representetl  t^ 
the  defendant,  Barrett,  that  the  corn  belonged  to  said  F.  J.  Barber;  and  th^t 
defendant  wholly  relied  upon  said  representation,  and  by  i*eason  thereof  took 
a  bill  of  sale  of  the  corn,  and  thereafter  got  the  com.  It  must  be  further 
shown  that  said  bill  of  sale  was  taken  as  an  absolute  sale  of  the  com^  and  nor 
merely  to  secure  a  prior  debt  due  from  Barber  to  defendant,  Barrett.  If  it  is 
not  so  shown,  then  the  defense  is  not  established."  This  instruction  is  erron**- 
ous,  and,  we  think,  was  prejudicial  to  the  defendant  To  establish  the  de- 
fense of  an  estoppel  against  the  plaintiff,  growing  out  of  his  representation^ 
as  to  the  ownership  of  the  corn,  it  is  not  necessary  to  prove  that  the  corn  In- 
longed  to  F.  J.  Barber.  If  the  corn  in  fact  belonged  to  F.  J.  Barber,  ther^ 
would  be  no  necessity  for  invoking  an  estoppel,  and  in  fact  could  be  no  esu>(>- 
pel.  An  estoppel  arises  only  where  a  party  has,  by  his  conduct,  placed  him:«elf 
in  a  position  that  he  cannot  be  allowed  to  show  the  truth.  Other  errors  dl*^ 
cussed  by  the  appellant,  among  which  is  the  refusal  to  grant  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  need  not  be  considered.  The  judg- 
ment is  reversed. 


Ball  v.  Town  of  Woodbine  and  others. 
Filed  June  5, 1883. 

A  petition  that  alleges  that  plaintiff  was  injared  by  a  fire-roGket  discharged  within  the  limits  of  «a 
incorporated  town  by  certain  persons  In  violation  of  an  ordinance  of  soch  town,  and  that  ihe  d:^ 
play  of  fire- works  was  a  public  nuisance  which  the  town  permitted,  and  that  the  town  council,  <. 
a  majority  of  the  citizens  and  officers  of  the  town,  and  the  town  itself,  ^ided  and  assisted  in  creatii  j 
said  nuisance,  and  maintained  the  same  in  open  violation  of  law,  does  not  state  a  canae  of  %cv>' 
against  the  town. 

A  city  is  no  more  liable  for  the  consequences  of  a  violation  of  an  ordinance  by  ite  mayor  or  co3bc\ 
as  individuals,  than  it  would  be  if  the  illegal  act  were  done  by  private  citizens. 

Appeal  from  Harrison  district  court. 

It  is  averred  in  the^  petition  that  on  the  fourth  day  of  July,  1880,  the  plain- 
tiff was  in  the  incorporated  town  of  Woodbine,  and  while  there,  and  witlioiu 
any  negligence  on  her  part,  she  was  struck  in  the  face  and  greatly  injured  hj 
a  fire-rocket,  or  some  instrument  appertaining  to  fire-works ;  that  said  rocket 
was  fired  or  caused  to  be  fired  by  O.  C.  Cole,  O.  F.  Brainaixi,  and  others,  ^iit' 
jointly  caused  the  fire-works  aforesaid  to  be  placed  upqn  the  streets,  square>, 
and  highways  within  tlie  said  town  of  AVoodbine,  in  direct  violation  of  ar 
ordinance  of  the  town;  that  said  fire-works  were  a  dangerous  public  nui- 
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sauce  at  the  time  tbey  were  placed  in  the  said  streets  and  squares,  and  were 
permitted  by  the  said  town  o£  Woodbine,  and  the  other  defendants,  to  be  used 
and  fired  off,  to  the  great  danger  of  those  persons  who  had  occasion  to  be  upon 
the  streets  and  highways ;  that  the  town  had  knowledge  of  such  danger  in 
time  to  have  removed  the  fire-works  before  the  plaintiff  was  Injured,  but  failed 
and  neglected  to  do  so;  that  the  town  council  and  a  majority  of  the  citizens 
and  oDicers  of  the  town,  and  the  town  itself,  aided  and  assisted  in  creating  the  , 
said  nuisance,  and  maintained  the  same  in  open  violation  of  law.  It  is  averred 
that  the  plaintiff  was  not  in  any  way  negligent,  and  in  no  manner  contributeil 
to  the  injury  she  received.  To  this  petition  there  was  a  demurrer  filed  by  the 
town  of  Woodbine,  which  was  sustained.    The  plaintiff  appeals. 

Smith  <&  Clyde  and  S,  H.  Cochran,  for  appellant.  Q.  8.  Stanton,  \V.  S. 
Shoemaker^  and  /.  W,  Bamhartt  for  appellees. 

RoTHROCK,  J.  There  were  two  grounds  of  demurrer.  The  flrat  was  th.it 
the  petition  did  not  show  facts  showing  a  joint  liability  against  the  town 
of  Woodbine  and  the  other  defendants.  The  second  ground  was  in  substance 
that  the  alleged  acts  of  the  officers  of  the  town  or  the  town  itself,  in  aiding  and 
assisting  the  exploding  of  fire-works,  were  beyond  the  jurisdiction  of  the  otti- 
<;ers  of  the  town,  in  the  exercise  of  their  duties  as  town  officers,  and  beyond 
the  jurisdiction  of  the  town  itself,  and 'that  the  facts  alleged  show  merely  a 
violation  of  one  of  the  town  ordinances.  The  court  sustained  the  demurrer 
upon  both  grounds.  We  think  it  is  very  clear  that  the  petition  does  nut  state 
facts  sufficient  to  create  a  liability  against  the  town  as  a  corporation.  Whether 
or  not,  if  an  incorporated  town  should  by  ordw,  resolution,  or  ordinance  direct 
^  display  of  fire- works  within  the  incorporation,  and/  attempt  to  create  a  liabil- 
ity against  the  town  for  the  attendant  expense,  the  incorporation  would  be  liable 
in  damages  for  an  injury  occasioned  by  the  display,  we  need  not  determine, 
l>eeau8e  no  such  case  is  made  in  the  petition.  It  is  true,  it  is  averred  that  the 
town  itself  *'  aided  and  assisted  in  exploding  the  fire-woiics,*'  but  it  is  not  shown 
that  this  was  by  any  virtue  of  any  corporate  act  of  the  town.  The  most  that 
ean  be  claimed  from  the  averments  of  the  petition,  and  what  the  pleader  evi- 
dently intended  to  charge,  was  that  the  town,  by  its  failure  to  prevent  the 
dangerous  display,  was  a  party  thereto.  We  think  the  facts  show  no  more 
than  a  violation  of  an  ordinance  of  the  town,  in  which  violation  the  officers  of 
the  town  were  active  participants.  It  is  well  settled  that  cities  and  towns  are 
liable  for  damages  occasioned  by  obstructions  negligently  allowed  to  remain  in 
the  public  streets  of  the  corporation,  and  the  like ;  and  the  authorities  cited 
by  counsel  for  appellant  are  actions  for  injuries  of  this  character.  These  cases 
are  founded  upon  the  principle  that  the  city,  in  the  exercise  of  its  municipal 
authority  over  public  places,  is  guilty  of  negligence  in  the  discharges  of  a  duty 
within  tiie  scope  of  its  powers. 

It  is  urged  that  the  fire-works  which  caused  the  injury  in  this  case  were  a 
dangerous  public  nuisance,  which  the  officers  of  the  city  actually  participated 
in  maintaining.  It  can  make  no  difference  who  were  the  individuals  who 
-violated  the  city  ordinance.  A  city  is  no  more  liable  for  the  consequences  of 
a  violation  of  an  ordinance  by  its  mayor  or  council,  as  individuals,  than  it 
^(vould  be  if  the  illegal  act  were  done  by  a  private  citizen. 

In  Morrison  v.  Lawrence,  98  Mass.  219,  it  was  held  that  the  city  was  not 
liable  to  a  person  who  was  wounded  by  a  rocket  which  was  purchased  by  a 
committee  of  the  city  council,  and  negligently  fired  under  their  direction  in 
celebrating  the  fourth  of  July.  This  ruling  was  made  notwithstanding  the 
ifact  that  it  appeared  that  the  city  paid  for  the  fire-works  purchased  by  the 
committee,  but  it  did  not  appear  that  any  one  had  been  empowered  to  pur- 
chase fire-works  on  behalf  of  the  city.  We  think  the  case  cited  involves  the 
sanje  question  as  that  presented  in  the  case  at  bar.  Suppose  that  a  number 
of  persons  should  engage  in  shooting  at  a  mark  or  coasting  upon  a  street 
^within  an  incorporated  town  in  violation  of  the  ordinances  of  the  town,  and 
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the  officers  of  the  town  sliould  know  of  the  illegal  acts,  and  permit  them  to 
proceed  to  the  injury  of  some  one;  it  appears  very  plain  to  us  that  the  city 
should  not  be  held  liable.  As  in  some  degree  supporting  the  views  herein  ex- 
pressed,  see  Ogg  v.  Lansiuff,  35  Iowa,  495,  and  Calwell  v.  City  of  Boone,  51 
Iowa,  687;  [S.  C.  2  N.  W.  Rep.  614.] 

Having  determined  that  the  petition  presents  no  cause  of  action  against  the 
town  of  Woodbine,  it  is  unnecessary  to  determine  the  other  ground  of  the 
demurrer.    Affirmed. 


State  of  Iowa  t?.  Ruby. 
Filed  June  5, 1883. 

Where  the  first  eoant  in  an  indictment  charged  that  defendant,  with  otheri,  **  on  the  second  dnjr  of 
Febraary,  A.  D.  1881,  and  in  the  night-time  ol  said  day,  at  about  11  o'clock,  did  wilifoUy  *  «  * 
break  and  enter  the  dwelling-house  of  one  J.  S.  J.,  «  •  *  with  felonions  intent  *  »  *  to  ttea 
and  there  «  *  •  (elonioasly  steal,"  etc.,  and  the  second  coant  charges  that  defendant,  with  others, 
on  the  second  day  of  Febraary,  A.  D.  1S81,  *  *  *  and  at  about  the  hour  of  11  in  the  night-time  of 
said  day,  did  willfuliy  »  ♦  •  breiik  and  enter  the  dwelling-house  of  J.  S.  J.,  *  ♦  *  with  the 
felonious  intent  to  *  *  *  steal,**  etc.,  such  indictment  does  not  charge  distinct  oflfenses  in  tbs 
separate  counts,— one,  a  breaking  and  entering  in  the  day-time,  and  tlie  other  the  same  act  in  ihe  ni|(ht. 
time,~but  each  count  plainly  charnces  the  act  to  have  been  committed  in  the  night-time. 

Where  an  indictment  Is  not  signed  by  the  district  attorney,  it  cannot  be  assailed  by  demurrer,  nor 
is  that  defect  a  ground  for  a  motion  in  arrest  of  Judgment. 

As  the  defendant  was  not  shown  to  have  been  connected  with  an  attempt  to  break  jail,  evidence  of 
Huch  attempt  was  not  admissible,  and  an  instruction  as  to  the  efiect  thereof  was  erroneons. 

It  is  error  to  instruct  the  jury  that  ''what  satisfies  the  mind  outside  of  tiie  jary-box  ahonld  do  no 
within,**  as  it  is  calculated  to  mislead  the  Jury. 

Appeal  from  Keokuk  district  court. 

The  defendant  was  convicted  of  the  crime  of  burglary  and  now  appeals  to 
this  court.  The  facts  of  the  case  involved  in  the  questions  decided  are  stated 
in  tlie  opinion. 

Sampson  cfe  BrowTi,  for  appellant.  Smith  JfcPherson,  Atty.  Gten.,  for  the 
State. 

Beck,  J.  1.  The  indictment  is  in  two  counts ;  the  first  charging  that  defend- 
ant, with  others,  "  at  the  county  of  Keokuk  and  state  of  Iowa,  on  tne  second 
day  of  February,  A.  D.  1881,  and  in  the  night-time  of  said  day,  to-wit,  at 
about  11  o'clock,  did  willfully  *  *  ♦  break  and  enter  the  dwelling 
house  of  one  J.  S.  Jones,  *  ♦  ♦  with  felonious  intent  *  *  *  to 
then  and  there  *  ♦  ♦  feloniously  steal,"  etc.  The  second  count  charges 
that  defendant,  with  others,  "  on  the  second  day  of  February,  A.  D.  1881,  and 
at  the  county  of  Keokuk  and  state  of  lovv'a,  and  at  about  the  hour  of  11 
in  the  night-time  of  said  day,  did  willfully  *  *  *  break  and  enter  the 
dwelling  house  of  J.  S.  Jones  *  *  *  with  the  felonious  intent  to  *  *  * 
steal,"  etc. 

Counsel  for  defendant  insist  that  the  first  count  charges  a  bi^eaking  and  en- 
tering in  the  day-time,  and  the  second  charges  the  same  iict  doue  in  the  night- 
time, and  that  the  indictment,  therefore,  charges  distinct  offenses  in  the  sepa- 
rate counts.  This  position  is  based  upon  the  thought  that  the  words  '^and 
in  the  night-time  of  said  day,"  are  an  independent  allegation  of  time  expressed 
by  the  averment  that  the  act  was  done  upon  the  second  day  of  February.  In 
our  opinion  the  position  is  erroneous,  and  the  words  have  just  the  effect  which 
counsel  insist  they  do  not  have.  They  limit  the  allegation  of  time  to  the  night 
of  the  day  mentioned.  Each  count  plainly  charges  the  act  to  have  been  com- 
mitted in  the  night-time. 

2.  The  indictment  was  not  signed  by  the  district  attorney,  and  for  this  rea- 
son it  is  claimed  by  counsel  to  be  bad.  There  is  no  requirement  of  the  stat- 
ute that  the  indictment  shall  be  signed  by  the  district  attorney,  further  than 
the  form  presented  by  Code,  §4297,  shows  the  signature  of  that  ofBcer.    But 
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thi3  section  is  not  a  positive  requirement  that  indictments  shall  follow  the 
precise  form  prescribed.  It  provides  that  they  shall  follow  it  "-  substantially ;" 
that  is,  the  substance  of  the  indictments  shall  be  the  same  as  that  pointed 
out  in  the  form.  The  substance  pertains  to  the  allegations,  not  to  the  sfgna- 
ture.  The  indictment  before  us,  therefore,  does  not  fail  to  conform  in  sub- 
stance to  the  requirements  of  the  statute,  and  cannot  be  tissailed  by  demurrer. 
<  :ode,  g§  4297,  4305,  4352.  :S'or  is  the  defect  a  ground  for  a  motion  of  arrest. 
Section  4491.  We  conclude  that  counsel's  objections  to  the  indictment  was 
not  well  taken. 

3.  Evidence  was  introduced,  against  defendant's  objection,  showing  that 
vrhile  defendant  was  in  jail  after  his  arrest  for  the  crime  charged  in  the  in- 
ilictment,  an  attempt  was  made  by  the  prisoners  confined  in  the  jail  to  escape, 
by  sawing  off  the  bars  of  the  window.  The  evidence  fails  to  connect  defendan  t 
with  this  attempt.  It  ought  not  to  have  been  admitted,  for  the  refison  that  he 
should  not  suffer  prejudice  for  acts  done  by  othei*s,  in  which  he  was  not  con- 
<'emed. 

4.  The  court  instructed  the  jury  **  that  an  attempt  to  break  jail  when  a  party 
is  therein,  charged  and  held  for  crime,  indicates  fear  for  the  result,  and  this  fear 
{>oints  to  guilt,  and  if  proven  should  be  considered  by  the  jury."  The  giving 
of  this  instruction  is  error,  for  the  reason  that,  as  we  have  seen,  there  was  no 
evidence  tending  to  show  that  defendant  did  attempt  to  break  jail.  The  in- 
struction was  prejudicial  to  defendant. 

5.  The  court  gave  the  jury  an  insti-uction  in  the  following  language:  "You 
*ire  to  base  your  verdict  solely  on  the  evidence  introduced  upon  the  trial,  and 
to  consider  only  the  case  of  the  defendant  on  trial.  On  tiie  other  hand,  you 
are  to  view  this  evidence  as  reasonable  men.  Your  oaths  as  jurors  simply 
hind  you  to  confine  yourselves  to  the  evidence  and  be  governed  by  the  law  of 
the  case  as  given  by  the  court.  Within  this  limit  your  minds  in  the  jury-box 
should  act  as  they  would  outside  of  the  jury-box.  In  other  words,  what  satisfies 
the  mind  outside  of  the  jury-box  should  do  so  within."  The  last  sentence  of 
tliis  instruction  ought  to  have  been  omitted.  If  regarded  as  being  limited  to 
the  consideration  of  the  evidence  under  oath  of  the  jurors,  it  possiljly  may  not 
have  misled  them.  But  it  was  hardly  so  understood  by  the  jury,  and  they 
doubtless  regarded  it  as  a  direction  to  the  effect  that  if,  upon  information  of  the 
facts  disclosed  by  the  evidence,  they  would,  while  not  acting  as  jurors,  be  led 
to  the  belief  of  defendant's  guilt,  they  should  find  him  guilty  by  their  ver- 
dict. Such  an  understanding  would  clearly  mislead  the  jury.  They  would 
feel  relieved  of  the  duty  to  carefully,  deliberately,  and  cautiously  weigh  and 
consider  the  facts  proved,  which  should  always  be  discharged  by  jurors. 

For  the  errors  pointed  out,  the  judgment  of  the  district  court  must  be  re- 
versed. 


Ghilds,  an  Infant,  by  his  next  Friend,  u.  Dobbins. 
Filed  June  6, 1883. 

When  •  plaintiff  seeks  the  recovery  of  but  one  sam  fk-om  the  defendnnt,  but  in  hts  tirst  count  ba^eg 
hl9  right  to  recover  npon  the  ground  or  his  minority  when  tlie  contract  was  made,  and  his  subae- 
tioent  disaffirmance  thereof,  and  in  his  second  coont  bams  his  right  to  recover  on  the  gronnd  of  the 
iraodalent  representations  of  the  defendant,  it  is  not  an  abuse  of  the  discretion  of  the  court,  allowed 
by  section  2746  of  the  Code,  to  refuse  to  grant  a  separate  trial  on  each  count. 

That  a  contract  was  in  writing  does  not  prevent  proof  that  it  was  procured  by  fraudulent  »epi-escn- 
t.itions. 

Where  defendant  claims  he  had  a  lease  to  the  nursery  which  passed  to  the  plaintiff  under  their  con- 
tract, and  constituted  a  part  of  the  consideration,  and  that  as  plaintiff  acquired  thereby  an  interest  in 
tiie  land  be  eould  not  thereby  disaffirm  the  contract  during  minority,  it  is  competent  for  plaintiff  to 
prove  that  defendant  did  not  have  such  lease. 

Y.15 — 54  (no.  XV) 
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Th«  tnfltruction  anked  by  the  defendant  in  this  caw  as^nmed  that  the  fcrmind  on  which  the  aoet 
waa  growing  was  coYered  by  a  leaae,--a  point  apon  wbleh  there  was  a  conflict  of  leettmony.— and  m 
properly  rerased. 

Where  plaintiff  teatlfiea  that  he  made  a  tender  of  property  In  the  office  of  a  certain  party,  and  in  y* 
preeence.  it  is  not  error  to  ank  sach  party  as  a  witness  what,  if  anything,  he  knew  *'aboat  a  teouer  or 
an  assnmed  tender  being  made  there  in  the  office  by  plaintUTthat  day.'* 

Appeal  from  Montgomery  district  court. 

The  plaintiff  claims  of  the  defendant  S5Q0,  with  interest  at  6  per  cent  froiD 
March  29,  1875.  The  petition  is  in  two  counts.  In  the  first  count  of  thp 
petition  it  is  alleged  that  on  the  twenty-fourth  day  of  March,  1875,  when  U>« 
plaintiff  was  a  minor,  and  so  known  to  be  by  the  defendant,  the  plaintiff  en- 
tered into  a  written  contract  with  the  defendant  for  the  purchase  of  a  certiin 
nuraery  at  Red  Oak,  and  paid  him  therefor  the  sum  of  S500;  that  on  tb»» 
twenty-ninth  day  of  March,  1875,  the  plaintiff  disaffirmed  said  contract  an  i 
tendered  back  to  said  defendant  all  of  tlie  nuraery  stock  at  the  place  wher-* 
and  in  the  same  condition  as  wlien  delivered,  and  demanded  the  repaymen: 
of  said  $500,  wliich  the  defendant  refused.  In  the  second  count  of  the  peti- 
tion it  is  alleged  that  the  defendant  fraudulently  represented  that  said  nurserr 
stock  was  good,  souiid,  and  merchantable,  when  in  truth  and  fact,  as  the  tK 
fendant  well  knew,  the  said  stock  was  not  in  such  condition,  but  had  bee.: 
killed  by  winter  or  some  other  ciiuse,  and  was  entirely  worthless. 

The  defendant  answered,  denying  all  the  allegations  of  the  petition,  and  al- 
leging that  the  nursery  stock  was  fruit  and  ornamental  trees  and  shruWierr, 
glowing  in  the  ground  at  the  time  of  the  sale,  and  including  an  interest  in 
and  right  to  the  occupancy  of  the  land  for  an  indefinite  period,  which  was  reil 
estate  and  passed  to  the  plaintiff,  and  was  a  part  of  the  consideration  :uui 
property  of  said  sale,  and  that  plaintiff  at  no  time  after  he  became  of  age.  ar.ii 
before  the  commencement  of  this  suit,  disaffirmed  said  contract  or  offereti  to 
restore  all  property  received  by  him  to  the  plaintiff.  It  is  further  alleged  in 
tlie  answer  that  the  written  contract  between  the  plaintiff  and  the  defendnnt 
was  written  by  one  Lewis,  the  next  friend  of  plaintiff,  and  that  by  his  nii^ 
take,  and  by  accident  and  oversight,  the  contract  wsis  so  drawn  as  not  to  ut- 
elude  an  interest  in  the  ground  on  which  said  nursery  stock  was  growing,  or 
pruning-knives,  plate-books,  order-books,  labels,  catalogues,  price-lists,  ;in«l 
chart  to  the  nursery,  all  of  which  were  a  part  of  the  property  sold  to  the  pi  \'i^ 
tiff  for  said  8500. 

The  defendant  filed  an  amendment  to  his  answer,  alleging  that  on  thf^ 
twenty-ninth  of  March,  1875,  the  plaintiff  and  the  defendant  agreed  tosiit)- 
mib  to  arbitrators  the  same  subject  of  controversy  Jts  that  involved  in  th:> 
suit,  and  that  defendant  has  at  all  times  been  ready  to  proceed  with  the  ar.*i- 
tration,  but  the  plaintiff  refuses  to  proceed  with  the  same.  Attached  to  this 
amendment  is  a  copy  of  the  agreement  to  submit  to  arbitration,  signed  bj 
William  Dobbins  and  H.  A.  Childs  only,  and  not  acknowleilged,  and  contain- 
ing the  following  provision:  "And  we  hereby  pledge  ourselves  to  aliide  tl?^ 
decision  of  said  arbitrators,  and  1,  B.  P.  Lewis,  sign  herewith  in  behalf  of  H. 
A.  Childs,  and  hereby  guaranty  that  said  Childs  shall  well  and  truly  iw'M 
the  above  conditions  on  his  part  and  comply  with  the  decision  of  siJd  ar;^ - 
trators." 

The  plaintiff  demurred  to  this  amendment  as  follows:  Firsts  the  ajr^ 
ment  therein  set  forth  does  not  amount  to  a  submission  to  arbitrauon  in 
that  said  agreement  is  not  acknowledged;  second,  said  amendment  shown  0.1 
its  face  that  no  action  has  ever  been  taken  by  said  arbitratora,  and  no  aw;irl 
ever  made  by  them."  The  court  sustained  this  demurrer,  to  which  rulir-;: 
the  defendant  excepted.  Before  the  trial  commenced,  the  defendant  mo\-^i 
the  court  for  a  separate  trial  on  each  of  the  counts  in  the  plain  tiff's  peliti"- . 
for  tlie  reasons  —"/^/7.5fi.  That  trial  of  both  of  said  counts  at  the  siiine  ti:»=^ 
tends  to  confusion.    Secojid.  A  trial  of  said  alleged  cause  tends  tocouf--' 
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matters,  the  evidence  is  voluminous,  and  the  two  different  trials  already  had 
show  to  wlmt  extent  confusion  arises  by  such  trial  of  all  of  said  issues  at  tho 
same  time.  Third.  That  at  the  April  term,  1880,  of  this  court,  a  demurrer 
of  defendant  to  the  first  count  or  claim  of  the  petition  was  sustained;  that 
tliereupon  plaintiff's  counsel  in  open  court  stated  and  agreed  tliat  if  said  cause 
would  be  continued  as  to  the  other  counts,  that  in  the  event  of  an  affiimanco 
by  tlie  supreme  court  of  said  ruling,  and  an  order  sustaining  said  demurrer, 
then  a  nonsuit  as  to  said  other  count  would  be  made,  and  that  they  did  noi 
intend  to  try  said  other  count  alone;  that  at  the  last  term  of  this  court  defend- 
ant's counsel  asked  for  a  tri^il  on  said  other  count,  and  plaintiff's  counsel  again 
so  stated  as  above,  whereupon  the  court  passed  said  cause,  and  gave  defendant 
no  trial.  Fourth.  That  from  the  statement  of  facts  set  forth  in  the  foregoing 
paragraph,  there  can  be  no  question  but  that  plaintiff  retained  last  ctiunt  for  the 
one  purpose  of  confusing  and  assistance  on  the  trial  of  the  tirst  count,  where- 
fore defendant  asks  that  each  count  stand  upon  its  own  merits,  or  want 
thereof."  In  support  of  this  motion  the  defendant  filed  his  own  afiidavit  that 
the  statements  of  the  third  paragraph  of  the  motion  are  true.  The  court  over- 
ruled the  motion,  and  the  defendant  excepted.  The  trial  was  to  a  jury,  and 
resulted  in  h  verdict  and  judgment  for  plaintiff  for  8680.  The  defendant 
.a|)peals.     The  case  has  before  been  in  this  court.     See  7  X.  W.  Rep.  496. 

Smith  McPherson^  for  appellant.  C.  E.  Richards  and  Miller  i&  Bartholo- 
meu},  for  appellee. 

Day,  C.  J.  1.  The  defendant  insists  that  the  court  erred  in  refusing  to 
order  sepamte  trials  on  each  of  the  two  counts  in  the  plaintiff's  petition.  The 
application  for  separate  trials  was  basM  upon  section  2746  of  the  Code,  which 
is  as  follows:  ''The  court  may,  in  its  discretion,  allow  separate  trials  between 
the  plaintiff  and  any  defendant,  or  of  any  cause  of  action  united  with  others, 
or  of  any  issue  in  an  action,  and  such  separate  trials  may  be  had  at  the  sarnie 
or  different  terms  of  the  court,  as  circumstances  may  require."  The  appellant 
conceiles  that  under  the  provisions  of  this  section  it  is  discretionary  with  tho 
fourt  whether  separate  trials  be  granted  or  not,  but  insists  that  the  discretion 
authorized  is  a  legal  discretion,  and  that  it  was  greatly  abused  in  this  csise. 
I'he  plaintiff  seeks  the  recovery  of  but  one  sum  from  the  defendant:  tho 
^."VOO  pai<l  the  defendant  for  liis  nursery.  In  the  first  count  of  the  petition  the 
plaintiff  bases  his  right  to  recover  upon  the  ground  of  his  minority  when  tho 
f  ontract  was  made,  and  liis  subsequent  disallirmance  of  the  contract.  In  the 
seft>ud  count  of  liis  petition  the  plaintiff  bases  his  right  to  recover  upon  tho 
^rt»und  of  fraudulent  representations  of  the  defendant.  The  plaintiff  had  an 
undoubted  right  to  rely  upon  either  or  both  of  these  grounds.  In  our  opinion 
tho  court  did  not  abuse  its  discretion  in  refusing  to  grant  separate  trials. 
Upon  the  contrary,  if  the  matter  is  not  wholly  within  the  discretion  of  the 
<*uurt,  we  think  it  would  have  been  an  abuse  of  discretion  to  have  awarded 
separate  trials  of  the  two  grounds  alleged  for  the  recovery  of  the  same  sum. 

2.  The  defendant  objected  to  any  evidence  of  representations  made  by  him  at 
the  time  the  contract  was  entered  into,  as  to  the  character  and  quality  of  tho 
trees,  upon  the  ground  that  the  contract  was  in  writing.  The  fact  that  tho 
(!t>ntract  was  in  writing  could  not  prevent  the  plaintiff  from  proving  that  it 
was  procured  by  the  fraudulent  representations  of  the  defendant. 

;3.  The  defendant  complains  of  the  action  of  the  court  in  allowing  the  plain- 
tiff to  introduce  evidence  that  the  defendant  had  no  lease  of  the  premises  on 
which  the  nui*sery  stock  stood.  The  defendant  insists  that  if  he  did  not  have 
such  leasehold  it  would  only  have  been  a  breach  of  the  written  contract,  and 
that  the  petition  does  not  cfaim  that  defendant  made  any  misrepresentations 
with  reference  to  such  leasehold.  The  fact  is  that  the  written  contract  is  en- 
tirely silent  as  to  any  interest  in  land.  The  defendant  alleges  in  his  answer 
that  the  contract  embraced  an  interest  in  land,  and  that  by  mistake  it  was 
omitted  from  the  written  contract.    The  defendant  testified  that  he  had  a 
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lease  to  the  nursery,  which  passed  to  the  defendant  under  the  contract,  ani 
constituted  a  part  of  the  consideration  for  the  $500,  and  he  insists  that,  as 
the  plaintiff  acquired  thereby  an  interest  in  land,  he  could  not  disaffirm  the 
contract  during  his  minority.  Surely  it  was  competent  for  the  plaintiff,  in 
view  of  such  evidence  and  claim,  to  prove  that  the  defendant  did  not  ha^  c 
such  lease. 

4.  It  i^  insisted  that  the  court  erred  in  sustaining  the  demurrer  to  tit 
amendment  of  the  answer  setting  up  the  agreement  to  arbitrate.  The  grounds 
of  the  demurrer  were  because  the  agreement  was  not  acknowledged,  and  be- 
cause no  action  had  been  taken  by  the  arbitrators.  The  appellant  insists  thai, 
if  the  agreement  did  not  constitute  a  statutory  agreement  to  arbitrate,  it  a: 
least  was  a  common-law  agreement,  and,  as  such,  binding  upon  the  parties. 
It  may  be  that  the  grounds  of  the  demurrer  were  not  well  taken,  still  w^r 
think  that  the  sustaining  of  the  demurrer,  if  error  at  all,  was  error  withoH: 
prejudice.  The  agreement  contains  a  statement  as  follows:  •*!,  B.  P.  Lewi?, 
sign  herewith  in  behalf  of  II.  A.  Childs,  and  hereby  guaranty  that  said  Child* 
shall  well  and  truly  fulfill  the  above  conditions  on  his  part,  and  comply  with 
the  decisions  of  said  arbitratoi-s."  This  provision  was  doubtless  insisted  o:. 
because  of  the  claimed  minority  of  H.  A.  Childs  at  the  time  the  agreement  t«j 
arbitrate  was  made,  which  was'but  five  days  after  the  purchiise  of  the  nurserj. 
The  defendant  certainly  had  a  right  to  exact  this  guaranty  that  the  plainti3 
would  observe  the  award,  and  until  Lewis  signed  the  agreement  Jis  stipalate«l. 
it  could  not  become  binding  upon  the  defendant.  Now,  tlie  fact  is,  Lewi- 
never  signed  the  agreement,  and  as  it  could  not  bind  the  plaintiff  unless  ir 
also  bound  the  defendant,  it  follows  that  it  never  took  effect  as  a  binding  con- 
tract between  the  parties.  If,  therefore,  the  grounds  of  the  demurrer  wer^ 
not  well  taken,  it  follows  that  the  defendant  sustained  no  prejudice  from  th» 
court's  ruling. 

5.  The  defendant  a.sked  the  court  to  in.struct  the  juiy  as  follows:  "TL- 
nursery  stock  in  question,  at  the  time  it  was  growing  in  the  ground,  cc*- 
ered  by  a  lease,  was  real  estate,  and  a  contract  with  reference  thereto  coul 
not  be  rescinded  by  plaintiff  during  his  minority.  In  this  case  it  is  no: 
(»lainied  that  plaintiff  rescinded  his  contract  after  he  became  of  age,  and.  hav- 
ing commenced  this  action  during  his  minority,  you  will  find  for  the  defend- 
ant on  the  first  count."  The  refusal  of  the  court  to  give  this  instruction  ii 
assigned  as  error.  The  instruction  was  correctly  refused;  if  for  no  other  rea- 
son, because  it  assumes  that  the  ground  on  which  the  stock  was  growing  wa.-* 
covered  by  a  lease, — a  point  upon  which  there  was  a  conflict  of  evidence. 

6.  Respecting  the  tender  to  the  defendant  of  the  property  received  unde: 
the  contract,  the  plaintiff  testified  as  follows:  "I  went  to  Mr.  Mayne's  offio- 
and  found  Dobbins,  and  told  him  I  had  come  to  tender  him  back  his  crop  ot 
trees  and  everj-thing  I  got  of  him,  and  to  demand  my  money.  I  told  him  tht 
plate-book  and  pruning-knife  were  at  the  hardware  store,  and  I  would  ge: 
them  for  him.  Dobbins  said  he  did  not  want  them.  He  asked  me  on  wha 
grounds  I  demanded  my  money.  T  told  him  on  the  grounds  of  misrepresenta- 
tions and  minority.  Mayne  was  sitting  there  writing  at  the  table.  This  wa- 
after  arbitration  papers  had  been  prepared.  I  then  Went  and  had  notice  pre- 
pared and  gave  it  to  the  sheriff.    This  was  a  little  after  dark." 

The  defendant  introduced  Mr.  Mayne  as  a  witness,  who  testified  as  follow.-: 
"March  29,  1875, 1  prepared  an  article  of  arbitration  between  the  parties  t  • 
this  suit.  Dobbins  and  Cliilds  both  signed  it.  It  was  prepared  just  befoi  • 
dinner;  and  it  was  prepared  after  the  defendant  brought  the  copy  of  th-;r 
original  notice  in  this  case  into  our  office,  after  the  suit  was  begun-  ChiW; 
was  not  there  on  any  other  occiision."  The  witness  was  then  asked  the  fol- 
lowing question:  "Xow,  what  do  you  know,  if  anything,  about  a  tender,  ir 
an  assumed  tender,  having  been  made  by  Childs  there  in  your  office,  in  you 
presence,  that  day  ?  "    Plaintiff  objects,  because  it  is  assuming  a  state  of  faci> 
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whicli  they  have  no  right  to,  and  upon  which  to  predicate  the  question.  The 
o}»jection  was  sustained,  and  the  defendant  excepted.  This  action  the  defend- 
.iiiL  assigns  as  error.  In  sustaining  the  objection  the  court  erred.  Tlie  plain- 
tiff testified  to  the  circumstances  of  the  tender,  and  that  it  occurred  in  Mayne's 
{.resence.  It  was  surely  competent  for  the  defendant  to  prove  by  Mayne 
What  he  knew  about  the  tender,  and  it  was  proper,  in  the  interrogatory,  to  di- 
r»*ct  his  attention  to  the  subject  respecting  which  he  was  interrogated.  For 
t)ie  ruling  of  the  court  in  excluding  testimony  of  Mayne  respecting  the 
t*^,ncler  of  the  property,  the  judgment  is  reversed. 


Parkhill  v.  Town  of  Brighton. 
Filed  June  6,  1883. 

In  eompnting  the  time  within  which  an  appeal  may  be  taken,  the  time  istobecompated  by  reckoa- 
Jng  from  the  day  of  the  month  when  the  judgment  is  rendered,  to  a  day  of  the  corresponding  number 
of  the  sixth  month. 

Wlier«  evidence  Is  admissible  for  one  purpose  and  no  other,  and  is  of  such  a  character  that  there  is 
iiangier  tbat  it  will  not  be  restricted  in  its  application  to  its  legitimate  object,  it  should  not  be  ex- 
eluded,  but  the  Jury  shonld  be  properly  cautioned  ns  to  the  efiect  which  should  be  given  to  it. 

The  defective  condition  of  a  Hidowtilk  may  sometimes  be  shown  by  evidence  of  its  condition  at  a 
6ahseqaent  time,  but  when  the  time  U  such  thuc  the  evidence  in  respect  to  the  subsequent  defective 
condition  would  more  probably  lead  to  a  wrong  inference  than  a  correct  one,  it  ought  not  to  be  ad- 
mitted. 

M^here  a  party,  injured  by  reason  of  a  defective  sidewalk,  knew  that  it  was  imprudent  to  go  over 
ttze  ^waUc«  and  there  was  another  one  by  which  she  could  have  reached  iier  destination,  she  is  not  excus- 
able In  attempting  to  walk  cautiously  over  it  in  the  nigtit-time,  and  the  jury  should  be  so  instructed. 

Appeal  from  Washington  district  court. 

Auction  for  injuries  alleged  to  have  been  sustained  by  reason  of  a  defective 
sideM^alk.  There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were  reu- 
;lere<i  for  the  plaintiff  for  85,000.     The  defendant  appeals. 

jyewey  &  Ternplln,  McJnnkin  ct  Hendejson,  and  J£.  d-  W.  Soofleld,  for  ap- 
pellant.    Ed.  W.  Stone  and  -4.  H.  Patterson  &  Sons,  for  appellee. 

Ai>AMS,  J.  1.  The  appellee  insists  that  the  appeal  was  not  taken  within 
-ix  months  from  the  rendition  of  the  judgment.  The  fact  appears  to  be  that 
•he  judgment  was  rendered  the  tliirtieth  day  of  March,  and  the  appeal  was 
:.a.ken  on  the  thirtieth  day  of  September  following.  The  theory  that  the  time 
»«*t  ween  the  two  dates  is  more  than  six  months,  rests  upon  the  fact  that  March 
I  as  '31  days.  Strictly  considered,  it  must  be  admitted  that  the  time  included 
/lie  day  of  March,  and  the  full  six  calendar  months  following.  But  it  is  gen- 
^riUly  understood  that  calendar  months  aie  to  be  computed  by  reckoning  from 
I  given  day  to  a  day  of  the  corresponding  number  where  there  is  one.  Xo  one 
'Oiild  doubt  that  from  the  twenty-ninthday  of  March  to  the  twenty-ninth  day 
>f  5<epteinber  is  precisely  six  calender  months.  Yet  such  time  is  of  precisely 
he  same  lenjjth  as  from  the  thirtieth  day  of  March  to  the  thirtieth  day  of  Sep- 
ern  bcr.  The  rule  of  reckoning  from  a  given  day  to  a  day  of  the  corresponding 
iiiiiil>er,  is  one  so  easily  undei'stood  and  applied  that  wp  do  not  think  that  we 
iioitld  be  jnstiiied  in  adopting  any  other.  The  rule  we  adopt  seems  to  be  that 
,f  t  lie  comuieicinl  law.  Ammidown  v.  Woodman,  ol  Me.  .')80.  We  think 
'lat  the  appeal  was  taken  within  the  proper  time. 

'2.  The  fact  respecting  the  alleged  accident  appears  to  be  that  in  September, 
c:7<i,  about  8  o'clock  in  the  evening,  the  plaintiff  and  her  sister  were  walking 
,  I  Mill  the  sidewalk  in  question,  when  the  plaintiff  stepped  upon  a  loose  l)oard 
,{■-  plank  and  fell.  The  plaintitf  and  her  sister  both  so  testified,  and  we  do 
j,;>t  iind  that  they  are  contradicted.  Notwithstanding  this  fact,  the  eviden<*e 
,^.-;p«^*ting  the  conditi<m  of  the  walk  was  allowed  to  take  a  very  wide  scope. 
-jje  plaintiff  was  allowed  to  introduce  evidence  which,  we  think,  must  have 
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been  introduced  mainly  with  the  view  of  prejudicing  the  jury  against  the  d^ 
fendant.  She  showed  that  in  the  spring  of  1880,  six  or  seven  months  after 
the  alleged  accident,  the  walk  was  deemed  by  the  tawn  to  need  repair! ng. 
One  Blackwood  was  introduced  as  a  witness,  who,  after  having  testified  tiia: 
he  was  acquainted  with  the  walk  in  1878  and  1879,  and  that  it  was  not  ven 
good ;  that  it  had  some  holes  in  it  and  some  loose  boards, — was  asked  a  qu^ 
tion  in  these  words;  "  What  was  its  condition  in  the  spring  of  1880,  jusi  be- 
fore repaired?"  To  this  he  answered,  against  the  objection  of  the  dfifeiulanl. 
that  it  was  about  the  same  tiling.  Otlier  evidence  of  a  similar  chanicter  wr- 
admitted,  against  the  objection  of  the  defendant.  As  touching  this  evidenr- 
and  for  the  purpose  of  limiting  it  in  its  application,  the  court  instructed  ti- 
jury  in  these  words:  ''Evidence  was  admitted  on  the  trial  showing  lb 
original  construction  of  the  walk  and  its  condition,  both  before  and  after  tl 
time  the  injury  is  claimed  to  have  been  sustained;  also,  that  it  was  fuiin 
necessary  soon  thereafter  to  reconstruct  the  walk;  but  this  is  only  admit:- , 
as  tending  to  show  what  wtis  its  actual  condition  at  the  precise  time  whtr. 
the  plaintiff  claims  to  have  been  injured  thereon,  and  it  is  for  you  to  '.- 
termine  its  weight  on  this  point."  The  defendant  assigns  error  both  ujwe 
the  admission  of  the  evidence  and  the  giving  of  the  instruction. 

The  court  very  correctly  appreciatetl  that  the  evidence  of  the  condition  < : 
the  walk  in  the  sj)ring  of  1880  wiis  not  admissible  for  the  purpose  of  showi;. 
the  general  negligent  character  of  the  defendant  as  rendering  it  a  proper  au: 
ject  of  punishment.  It  undertook  to  apply  the  evidence  to  a  pixiper  obj^  : 
and  to  prevent  the  jury  from  making  any  other  application.  It  often  hapii^:*> 
that  evidence  is  admissible  for  one  purpose  and  no  other,  and  is  of  suciiSJ 
character  that  there  is  danger  that  it  will  not  be  restricted  in  its  appiicatiu! 
to  its  legitimate  object.  When  this  is  so  it  cannot  be  excluded.  The  n:*^; 
that  the  party  can  require  against  whom  it  is  admitted,  is  that  the  jury  ^iu- 
be  properly  cautioned. 

We  come,  then,  to  the  question  Jis  to  whether  the  evidence  re^jiecting  tl. 
repairs  in  the  spring  of  \^Si\  and  the  condition  of  the  walk  immediately  pr.'-r 
wjis  admissible,  even  for  tiie  purpose  for  which  the  court  held  that  it  was,    '.' 
is  not  to  be  denierl,  we  think,  that  the  defective  condition  of  a  sidewalk  at  :: 
time  of  an  alleged  accident  may  sometimes  be  shown  by  showing  its  condiiio 
at  a  subsequent  time.     A  sidewalk  shown  to  be  badly  decayed  on  a  given  ds- 
could  hardly  be  suppoj?ed  to  be  sound  the  day  or  week  previous.     There  is-i 
other  defects  which  might  be  of  such  a  character  as  to  indicate  that  they  i .» 
existed  substantially  for  a  considerable  length  of  time.     But  whei-e  the'ti  i 
is  such  that  the  evidence  in  respect  to  the  subsequent  defective  eondiL 
would  more  probably  lead  to  a  wrong  inference  than  a  correct  one,  it  ou::.: 
not  to  be  admitted. 

The  accident  is  alleged  to  have  occurred  by  reason  of  the  fact  thatatvr. 
board  or  plank  was  loose  and  tipped  up  and  causeil  the  plaintiff  to  fall.     It ;:: 
not  shown  whether  it  had  become  loose  by  reason  of  decay  or  be<.*oming  i  r- 
ken  or  unnailed.    But  it  will  be  seen  at  once  that  to  whatever  aiuse  the  ih  1- 
might  be  due,  the  condition  of  the  board  or  plank  in  the  spring  of  18SU  wo . 
alford  a  very  unreliable  indication  of  its  condition  the  September  jirevious. 

But  there  is  another  view  which  shows  clearly  to  our  mind  that  the  U<- 
mony  of  Blackwood  could  have  had    no  elTect  except  to  operate  iijxiu  ' 
prejudices  of  the  jury.      He  had  already,  before  tlie  objecticmable  tesiiM 
was  arlmitted,  described  the  walk  as  it  was  iti  1878  and  1879.      lie  luid 
'Med  the  entire  ground, so  far  as  his  testimony  could  go.     fie  rtmUl  add  r.« 
ing  to  it  that  was  proper  to  be  added  by  stating  that  the  walk  was  in  aV  »^.: 
the  same  condition  in  the  spring  of  1880.     The  substance  of  his  testiiu  ''  • 
taken  together,  was  that  tlie  walk  was  bad  at  and  bef(n*e  the  time  of  the  ;v 
dent,  and  remained  so  six  or  seven  months  longer.     If  the  walk  was  kil  -^ 
the  time  of  the  accident  it  was  of  no  importance  how  long  it  remaintnl  ^ 
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nor  could  the  witness  corroborate  his  own  testimony  as  to  its  condition  at 
the  time  of  the  ancident  by  stating  that  it  was  in  about  the  s^une  condition  in 
the  spring  of  1880. 

Possibly  it  mic/ht  be  thought  that  the  witness'  testimony  might  be  taken  in 
connection  with  the  evidence  that  the  walk  wjis  repaired  by  the  town  in  the 
spring  of  1880.  The  court  beIo>¥  seemed  to  think  that  the  fact  that  the  side- 
walk was  repaired,  was  some  evidence  that  it  needed  repairing.  Now,  if  it 
needed  repairing  in  the  spring  of  18S0,  and  was  ii/the  same  condition  at  the 
time  of  the  accident,  it  cannot  be  denied  that  it  needed  repairing  at  the  time 
of  the  accident.  But,  in  our  opinion,  tliis  whole  subject  of  repairs  in  1880 
was  foreign  to  the  e^ise.  Making  repairs  at  that  time  could  have  no  siguiti- 
cance  except  as  an  admission.  Without  going  into  the  question  as  to  whether 
a  municipal  corporation  can  make  admissions  in  this  way,  it  is  sufficient  to 
say  that  tlie  admission  would  be  only  that  repairs  had  become  expedient.  It 
would  not  be  an  admission  that  the  sidewalk  had  become  clangerous.  Side- 
walks are  repaired  partly  in  anticipation  of  their  becoming  dangerous,  and 
partly  to  improve  their  convenience  and  appearance.  Nothing  more  than  that 
is  necessarily  indicated  in  regard  to  the  motive  for  repairs.  But  the  fact  is 
not  an  admission  even  that  it  was  expedient  to  repair  earlier  tlian  the  repair 
was  made.  Suppose  the  sidewalk  did  appear  to  be  about  the  same.  It  wiis 
certainly  six  or  seven  months  older,  and  it  is  shown  that  it  was  an  old  side- 
walk. The  piaintiiT  conienas  inai  tne  lesiimony  or  liiacKwoou  as  to  me 
walk's  remaining  in  the  same  condition  after  tlie  accident,  was,  if  improperly 
admitted,  without  prejudice,  because  the  defcTidant  had  proven  the  sanjefact. 
Some  of  the  defendant's  witnesses  spoke  of  the  repairs  in  the  spring  of  1880. 
We  do  not  find  that  tiie  defendant  proved  that  the  sidewalk  was  in  tlie  sauie 
condition  as  at  the  time  of  the  accident.  In  admitting  Jilack wood's  testi- 
mony, and  similar  testimony,  and  in  allowing  the  jury  to  apply  it  as  in  the 
instruction  set  out,  We  think  tliat  the  court  erred. 

'3.  The  court  refused  an  instruction  asked  by  the  defendant  which  was  in 
these  words:  "  If  you  find  from  the  «n'hleHce  that  the  plaintilT,  at  the  time  that 
she  passecl  over  the  walk,  knew  that  the  walk  was  unsafe,  and  that  it  was  im- 
prudent to  do  so  at  that  time  in  consequence  of  the  darkness  or  for  any  other 
cause,  and  with  this  knowledge  she  still  persisted  in  passing  over  it,  though 
there  was  another  walk  which  she  might  have  taken  in  going  the  direction 
which  she  desire<l  to  go,  then  her  own  negligence  contributed  to  the  injury, 
and  she  cannot  recover."  The  plaintilT  had  testitled  that  the  evening  was 
dark,  and  that  she  knew  that  the  walk  **  was  in  a  terrible  bad  condition."  In 
view  of  this  evidence  it  appears  to  us  that  the  defendant  was  entitU'd  to  this 
instruction.  The  court,  it  is  true,  gave  an  instruction  on  the  subject  of  con- 
tributory negligence.  The  jury  was  instructed  that  before  the  plaintiff  could 
recover,  '*she  must  show  that  she  did  not  by  her  negligence  contribute  proxi- 
mately to  the  original  injury;"  that  *'m  using  the  walk  she  was  held  to  the 
exercise  of  ordinary  care;"  tliat  '*  if  she  knew  of  the  hole  in  the  walk,  and  of 
its  decayed  condition,  then  in  passing  over  it  she  would  be  required  to  use  the 
ordinary  caution  of  persons  under  similar  circumstances  with  like  knowledge." 

But  if  the  plaintilf  knew  that  it  was  imprudent  to  go  over  the  walk,  and 
there  was  another  one  by  which  she  could  have  reached  her  destination,  she 
was  not  excusable,  we  think,  in  attempting  to  walk  cautiously  over  it  in  the 
darkness,  but  should  have  taken  the  other  walk,  and  the  jury  should,  we  think, 
have  been  substantially  so  instructed,  as  defendant  jisked.  The  defendant 
was,  we  think,  for  another  reason,  entitled  to  have  given  the  instruction 
asked.  The  one  given,  intended  to  cover  the  ground,  was  not  as  clearly  in- 
telligible to  the  non-professional  mind.  The  jury  was  instructed  that  the 
plaintiff  must  show  that  she  did  not,  by  her  negligence,  contribute  proxi- 
mately, etc.  The  language  used  is  proper  enough  in  a  legal  trciitise  or  judi- 
cial opinion,  but  it  is  not  to  be  commended  in  an  instruction  to  a  jury.     The 
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giving  of  tlie  instruction  cannot,  perhaps,  properly  be  assigned  as  error,  bui 
;is  tlie  (lef«ndant  asked  an  instruction  which  was  more  easily  comprehensible, 
and  as  tiie  point  was  a  vital  one,  and  one  upon  which  it  wiha  very  iiuportaui 
that  the  jury  should  not  be  confused,  we  think  it  was  error  not  to  give  the 
instruction. 

Several  other  questions  are  presented  which  we  do  not  determine.  Most  of 
them,  probably,  will  not  rise  upon  another  trial,  and  as  to  the  others  we  might 
not  be  agreed.    For  the  errors  pointed  out,  the  judgment  must  be  reversed. 

Beck,  J.,  dissenting  as  to  the  second  and  third  points  of  the  opinion. 


Johnson  t>.  Board  of  Sup'rs  of  Clayton  Co. 
Filed  June  6, 1883. 

The  law  canoot  hold  that  it  Is  any  citlzen^s  right  to  reader  hiouelf  inaceessibie ;  and  where  a  raaii 
laid  out  by  the  board  of  •operrisore  ia  the  only  road  between  a  citizen  and  the  pabUc.  it  may  prop- 
erly be  deemed  a  public  road. 

As.  in  this  case,  the  only  practical  conetrnction  that  could  be  put  upon  the  petition  was  that  adopi«i 
by  the  court,  such  coiistractlon  was  not  erroneous. 

Wliore,  in  u  proceeding  to  establish  a  highway,  two  of  the  appralners  met  on  the  day  fixed  and  post- 
poned action  for  two  days  on  account  of  the  absence  of  the  third  appraiser,  this  Irregularity  will  aot 
JnstiTy  setting  aside  the  establishment  of  the  road  when  no  prejudice  results  theref^m. 

Where  a  writ  of  certiorari  is  sought  to  correct  a  mere  irregnlArity,  not  shown  to  have  resulted  in  prej- 
udice, the  court  may  in  its  discretion  refuse  it. 

Appeal  from  Clayton  circuit  court. 

Action  of  certiorari  to  test  the  legality  of  the  proceedings  of  the  defendant 
board  of  supervisors  in  establishing  a  public  highway.  The  circuit  court  af> 
hrmed  the  proceedings  of  the  board,  and  the  plaintiff  app^s. 

^tnnemnn  rf*  fhapin,  for  appellant.  Noble <fe  Updegiaff  and  Robert  Quigleh. 
for  appellees. 

ADA3CS,  J.  1.  The  illegality  is  alleged  to  consist,  among  other  things,  in 
the  fact  that  the  road  was  adjudged  to  be  of  public  utility,  whereas,  in  fact, 
it  was  not.  The  plaintiff  claims  to  be  aggrieved  because  the  road  runs 
through  his  land,  though  he  has  been  allowed  his  damages  as  the  law  pro- 
vides. 

One  question,  discussed  with  much  learning  and  ability  by  counsel,  is  as  to 
whether,  if  tliere  was  any  evidence  before  the  board  tending  to  show  that  the 
road  was  of  public  utility,  their  finding  can  be  reviewed  in  these  proceedings. 
The  counsel  for  the  appellant  contend  that  it  can;  that  the  whole  matter  i^ 
open  to  be  determined  de  novo,  according  to  the  preponderance  of  the  evi- 
dence brought  before  us.  Whether  their  position  can  be  sustained  we  need 
not  determine.  If  we  should  concede  that  they  are  correct,  we  should  be  of 
the  opinion  that  the  board  of  supervisors  did  not  err. 

The  case  is  a  peculiar  one.  The  plaintiff's  farm  consists,  as  we  infer  frtmi 
the  plat  shown  us,  of  a  little  more  than  160  acres.  The  petitioner  for  the 
road  apparently  most  interested  is  one  Crimrains.  He  owns  land  adjacent  on 
the  east  of  the  plaintiff,  and  also  land  adjacent  on  the  west  of  him.  He  lives 
on  the  easterly  part.  The  public  road  nearest  to  him,  called  the  Giard  road, 
runs  in  a  nortlierly  and  southerly  direction,  not  very  far  from  his  house,  but 
somewhat  east  of  it.  The  roiul  in  question  starts  from  that  road  and  runs 
westerly  near  his  house  and  through  the  plaintiff's  land  to  the  plaintiffs  west 
line,  which  line  is  the  east  line  of  Crimmins'  westerly  tract.  The  peculiarity 
of  the  case  consists  in  the  fact  that  the  plaintiff,  without  the  Toid  in  ques- 
tion, practically  has  no  road.  Xo  public?  road  touches  his  land,  except  that 
the  (Jiarcl  road,  as  described  on  the  plat,  Viarely  touches  the  south-east  comer. 
The  ]»l;untiff*s  residence  is  near  his  north  line.     It  is  not  claimed  by  him  that 
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he  lias  any  practicable  egress  where  his  south-east  corner  touches  the  Giard 
road.  In  enumerating  his  ways  of  getting  out  lie  does  not  mention  this.  He 
lias,  then,  virtually  segregated  himself.  The  road  sought  to  be  established 
runs  centrally  through  his  land  witliin,  as  we  judge,  about  20  rods  of  his 
house,  and  connects  with  the  (Hard  road.  He  resists  the  establishment  of 
ihe  road  o/i  the  ground  that,  as  its  west  end  doles  not  terminate  in  a  public 
roiwl,  it  must  be  deemed  a  private  road. 

As  to  the  character  of  the  road  it  is  shown  that  Crimmins  needs  a  part  of  it 
to  reach  the  Giard  road,  and  the  other  part  to  reach  his  westerly  tract,  where 
lie  contemplates  building  and  residing;  that  the  plaintiff  and  a  tenant  would 
naturally  use  a  pail  of  it  to  reach  the  Giard  road;  and  that  some  othera  living 
further  west,  by  getting  access  over  private  ground,  could  advantageously  use 
the  whole.  But  to  our  mind  the  more  important  consideration  is  that  the 
public  is  entitled  to  the  road  to  reach  the  plaintiff.  He  is  liable  to  be  sum- 
moned as  a  witness  or  to  sit  on  a  jury.  The  law  cannot  hold  that  it  is  any 
-ritizen's  right  to  render  himself  inaccessible.  This  road  being  the  only  road 
between  the  plaintiff  and  the  public,  it  may  properly,  we  think,  be  deemed  a 
public  road, 

2.  A  road  was  petitioned  for  as  running  from  the  Giard  road  to  lot  71,  begin- 
ning at  the  south-east  corner  of  lot  (>J.  In  the  commission  the  initial  point 
wiwj  described  as  7^  chains  west  of  the  south-east  corner  of  lot  63.  In  the 
road  established  such  is  the  initial  point.  The  plaintiff  contends  that  in  tliis 
thore  was  illegality.  The  petitioners  evidently  supposed  that  the  south-east 
<*omer  of  lot  (v^  was  a  point  in  the  Giard  road.  This  appears  on  the  face  of 
the  petition.  Hut  the  Giard  road  ran  7.J  chains  further  west.  It  was  impos- 
sible to  begin  both  at  the  Giard  road  and  at  the  corner.  The  only  practical 
construction  which  could  be  put  upon  the  petition,  consistently  with  its  lan- 
guage, was  to  make  the  initial  point  the  point  of  intereection  between  the  Gi- 
ard road  and  the  south  line  of  lot  63. 

In  so  constructing  the  petition  we  think  there  was  no  error. 

3.  On  the  day  fixed  for  the  meeting  of  the  appraisers  only  two  convened. 
They  postponed  action  for  two  ilays  on  account  of  the  absence  of  the  third 
one.    The  plaintiff*  contends  that  in  this  there  was  illegality. 

In  case  of  the  failure  of  one  or  more  appraisers  to  meet  on  the  day  ap- 
pointed, the  C'ode  provides  for  the  appointment  of  othera.  Section  948.  The 
] principal  object,  probably,  was  to  avoid  delay.  But  in  this  case  the  report 
wji,s  made  and  filed  in  time,  and  no  prejudice  is  shown.  Possibly  it  was  the 
plaintiff's  right  to  know  the  day  of  appraisement,  and  to  be  present  if  he 
rhose.  But  we  cannot  presume  that  he  did  not  know  it,  or  could  not  have 
discovered  it  if  he  had  tried.  He  may,  indeed,  have  been  present,  for  aught 
the  record  shows.  Where  the  writ  of  certiorari  is  sought  to  correct  a  mere 
frregularity,  not  shown  to  have  resulted  in  prejudice,  the  court  may,  in  its 
<)iscretion,  refuse  it.  In  Dtit/t/en  v.  McGnider,  12  Amer.  Dec.  530,  note,  it  is 
^:\U\ :  "  Tlie  writ  is  to  be  refused,  or,  if  improvidently  granted,  is  to  be  quashed, 
unless  substantial  justice  and  oipiity  will  be  promoted  by  the  exercise  of  the 
supervisory  authority  of  the  superior  tribunal."  In  support  of  the  proposi- 
tion are  cited  Bannister  v.  A/lan,  1  Hlackf.  414;  Bath  Bridge  Co,  v.  Magoun, 
8  ffreenl.  21)3:  Droirne  v.  Stimpson,  2  Mass.  445;  Lees  v.  Childs,  17  Mass.  352; 
ITu-se  V.  iirimfn,  2  X.  H.  210;  Munro  v.  Baker,  6  Cow.  396;  People  v.  SupWs, 
15  Wend.  VMx  Farmiwjton  R,  Co.  v.  Co.  Comers,  112  Ma,ss.  206;  Keya  v.  Ma- 
rin Co.  42  C-al.  252;  People  v.  Andreas,  52  X.  Y.  445.  The  irregularity  was 
not.  we  think,  sufficient  to  justify  setting  aside  the  establishment  of  the  road. 
Some  other  errors  are  assigned,  bjised  upon  alleged  irregularities  not  shown 
to  have  resulted  in  prejudice.  They  do  not,  in  our  opinion,  require  a  separate 
consideration.  Under  the  rules  above  enunciated,  we  should  not  be  justified 
in  reversing.     The  judgment  is  affirmed. 
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Singer  and  others  v.  Given. 
Filed  June  6,  1883. 

An  objectfon  that  there  i«  s  fatsl  variance  between  the  allegatione  and  the  proof,  cannot  be  nrsed 
for  the  first  time  on  appeal. 

Where  the  jodgment  docket  shows  the  Isffoance  of  an  ezecation  on  a  Jndsment,  and  a  return  of 
vnratwfletl,  thss  is  prima  facie  evidence  tlint  the  Jadginent  is  unnatisflod. 

Under  section  W-<i  of  the  Code,  the  fact  of  a  demand  of  the  property  of  a  eorpomtlon  In  aatisfaetko 
of  a  Jadgmeiit  agninst  it,  and  a  mfusnl  to  deliver  sacti  property,  may  be  shown  by  the  official  retom 
upon  the  execution;  and  althou.^li,  as  between  tlie  corponitioa  and  the  creditor,  sacb  return  Is coa^ 
clasive,  a  stoclcholder  in  a  suit  against  him  may  show  that  no  such  retarn  was  made,  but  cannot  dis> 
pate  the  return  by  showing  that  no  such  demand  was  made. 

Where  a  subscriber  to  the  stock  of  a  corporation  has  agreed  to  take  a  certain  amount  of  stock.  It 
is  immaterial  whether  such  («tock  wasi  to  be  paid  for  in  money  or  by  conveyance  of  property,  as  socb 
8ubscriber  is,  in  any  event,  liable  to  the  creditors  of  the  corporation,  under  section  lOdSt  of  the  Code, 
to  the  extent  of  his  Mubscriptlon. 

While  a  subscriber  to  the  slock  of  a  corporation  may  set  off  against  his  liability  to  the  comp&ay 
the  value  of  his  services  and  the  asa  of  his  property  by  It,  he  cannot  do  so  as  against  the  creditors  of 
the  corporHtion. 

Under  .section  1081  of  the  Code,  the  court  has  authority  to  render  a  judgment  against  a  ffnbseriber 
to  the  stock  of  a  corporation  on  his  anpsiid  Installmeats  of  stock  to  satisfy  the  claim  of  a  jodgmeat 
creditor  of  tlio  corporation. 

Appeal  from  Polk  circuit  court. 

The  plaintiffs,  as  judgment  creditors  of  a  corporation  known  as  the  De 
Moines  I'low  Comj)aTiy,  bring  this  action  to  recover  the  amount  of  their 
judgiuent  from  the  defendant,  a  stockholder  in  said  corporation,  and  liable 
thert'to,  as  alleged,  for  unpaid  installments  upon  his  stock,  in  an  amount 
greater  than  plaintiffs*  judgment.  The  defendant,  for  answer,  admits  that 
plaintiffs  recovere<l  a  judgment  against  the  Des  Moines  Plow  Company,  and 
denies  all  the  other  allegations  in  the  petition,  and  alleges  in  substance  that 
paid  company  agreed  to  purchase  the  building  and  grounds  upon  which  he 
and  his  partner.  Courson,  carried  on  business;  to  issue  to  him  paid-up  stock  to 
the  amount  of  his  subscription,  and  to  pay  to  him  the  balance  of  the  purchitse 
price;  and  that  prior  to  the  bringing  of  this  suit  he  surrenderetl  to  said  com- 
pany all  claim  for  stock,  and  canceled  all  its  agreements  touching  the  same, 
and  in  regai'd  to  the  sale  of  said  property  to  said  corporation.  The  cause  was 
tried  U)  a  jury,  and  verdict  and  judgment  were  rendered  against  the  defendant 
for  Sl,8Li{).67.  The  defendant  appeals.  The  material  facts  are  stated  in  the 
opinion. 

\Vm,  Phillips,  for  appellant.  Wright,  Cummins  &  Wright,  and  Sickman 
d*  Barclay,  for  appellee. 

D.VY,  C.  J.  1.  The  petition  alleges*  that  the  judgment  ret^overed  against 
the  Des  Moines  Plow  Company  was  for  the  amount  of  81,517.23.  Tlie  judg- 
ment intioduced  in  evidence  by  the  plaintiff  was  for  the  sum  of  ?l,.'j20.'39- 
The  appellant  insists  that  there  is  a  fatal  variance  between  the  allegations 
and  proof.  Xo  objection  seems  to  have  been  made  to  the  evidence  when  of- 
fered. If  objection  had  been  made,  the  petition  could  have  been  amendai  so 
its  to  avoid  the  variance.  The  objection  not  having  been  made  at  the  proj^r 
time,  is  waived.     It  cannot  be  urged  here  for  the  first  time. 

2.  It  is  claimed  that  the  evidence  does  not  show  that  the  judgment  had  not 
been  satisfied.  The  judgment  docket  wjis  introduced,  showing  the  issuance 
of  an  execution  and  a  return  of  it  unsatisfied.  We  think  this  wjis  sufficient 
prima  faaip  evidence  that  the  judgment  was  unsatisfied.  Besides,  the  peti- 
tion does  not  allege  that  the  judgment  was  unsatisfied,  and  no  issue  of  that  kind 
was  presented  in  the  court  below.  It  seems  to  have  been  conceited  that  the 
judgment  was  unsatistii'd,  anil  the  court  so  charged  the  jury.  In  this  state 
of  the  record  we  would  not  1)0  justified  in  reversing  pimply  beciiuse  the  evi- 
dence fails  to  show  the  judgment  unsatisfied. 
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3.  The  execution  issued  upon  the  judgment  is  lost.  The  plaintiff  intro- 
duced testimony  tending  to  estiblish  that  the  return  upon  the  execution^ 
showed  that  demand  was  made  upon  W.  L.  Carpenter,  one  of  the  lafit  acting 
officera  of  the  company,  and  that  no  property  was  found  on  which  to  levy. 
The  defendant  introduced  W.  L.  Carpenter,  and  asked  him  if  at  any  time 
prior  to  the  commencement  of  this  suit  any  one  having  an  execution  against, 
the  Des  Moines  Plow  Company  in  faVor  of  Singer,  Niniiek  «fc  Co.  demanded 
of  him,  as  an  ofticer  of  the  plow  company,  to  turn  out  property  of  the  com- 
pany  in  satisfaction  of  the  judgment.^  The  plaintiff  objected  to  this  question, 
and  the  objection  was  sustained.  The  ruling,  we  think,  was  riglit.  Under 
section  1083  of  the  Code  we  think  the  fact  of  demand  and  refusal  may  be 
shown  by  the  official  return  upon  the  execution.  Such  return,  as  between  tlie 
company  and  a  creditor,  must  l)e  regarded  as  conclusive.  The  defendant 
might  have  introduced  evidence  to  show  that  no  such  return  wjis  made,  but 
it  was  not  competent,  we  think,  to  dispute  the  return  by  showing  that  ni> 
such  demand  was  made. 

4.  The  defendant  was  one  of  the  original  incorporators  of  the  Des  Moines. 
Plow  Company,  and  was  elected  a  member  of  its  first  Uoanl  of  directors.  The 
evidence  shows  that  the  defendant  subscribed  for  150  shares  of  the  capital 
stock,  of  850  each.  The  defendant  insists  that  the  evidence,  without  any  con- 
flict, shows  that  the  subscription  of  the  defendant  w:uj  **  to  be  i)aid  in  tlie- 
buildings  of  Given  and  Courson."  Tiie  plaint ilf,  upon  the  contrary,  claims 
that  the  jury  were  warranted  in  finding  from  the  testimony  that  tlie  subscrip- 
tion of  the  defendant  was  unconditional,  and  that  they  did  so  find.  We  do- 
not  deem  it  necessary  to  determine  this  point  of  controversy  between  the  par- 
ties. The  evidence  shows,  without  any  confiict,  and  as  the  defendant  con- 
cedes, that  he  subscribed  for  150  shares,  or  S7,500,  of  sUx^k.  The  defendant  by 
this  subscription  became  liable  to  pay  towards  the  capital  stock  of  the  com- 
pany, either  in  money  or  property,  87,500,  and  he  assuuied  towards  the  cre<l- 
itors  of  the  corporation  an  obligation  which  can  be  discharged  in  no  otlier  way 
than  by  payment  of  that  sum.  See  ('ode,  §  1082.  The  company  could  not, 
by  any  action  or  arrangement  upon  its  part,  release  the  defendant  from  this 
liability.  See  Barn  ham  v.  Jiuf.  Co.  M  Iowa,  ihVl;  Oagood  v.  Kfng,  42  Iowa, 
478.  The  case  of  Gelpcke  v.  Blake,  19  Iowa,  200,  relied  upcm  by  appellant,, 
does  not  hold  that  the  company  can  make  arrangements  with  stockholders  to- 
the  prejudice  of  creditors.  Now\  it  appears  clearly,  and  without  conflict,  that 
the  defendant  has  never  paid  the  conditional  subscription  whicJi  he  alleges  he- 
made.  He  never  conveyed  to  the  company  the  property  in  which  he  alh»g<»s. 
his  subscription  was  to  be  paid.  It  is  true,  the  comj)any  went  into  possession 
of  the  property  and  occupied  it  for  a  time,  but  witliout  any  conveyance,  and 
the  evidence  shows  tiiat  the  company  afterward  surrendered  the  property  to 
the  receiver  of  the  defendant  and  his  partner,  and  canceled  the  <lefendant's 
subscription.  If  he  had  conveyed  the  property,  as  he  alleges  he  agreed  to  do, 
the  company  would  have  been  by  that  much  the  more  able  to  pay  its  credit- 
ors. 

The  defendant  complains  of  the  action  of  the  court  in  giving  certain  in- 
structions, and  in  refusing  to  give  instructions  asked,  and  in  certain  rulings 
upon  the  evidence.  IJut  the  objections  of  the  defendant  are  mostly  based  upon 
the  ground  that  defendant  is  not  liable  if  his  subscription^  was  payable  in  the 
buildings  and  property  referre<l  to.  In  our  opinion  it  is  not  material,  as  be- 
tween the  defendant  and  creditors  of  the  corporation,  in  what  nninner  the 
subscription  was  payable.  In  this  view  of  the  case  many  of  the  objections 
urged  by  defendant  need  not  be  noticed  in  detail. 

5.  The  appellant  insists  that  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  prove  whether  or  not  the  Des  Moines  Plow  Company  had  paid  him 
for  his  services,  and  for  the  use  of  the  property  in  which  he  claims  the  sub- 
scription was  to  have  been  paid.     It  is  claimed  that  if  he  is  liable  on  his  sub- 
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SQription,  he  has  a  right  to  set  off  the  items  above  referred  to.  As  between  lu|n- 
self  and  the  company  he  might  have  a  right  to  do  so.  But  we  do  not  think  be 
can  do  so  as  against  a  creditor.  Xo  authority  is  cited  by  appellant  in  suppoi*t 
of  his  position  upon  this  point. 

6.  It  is  insisted  that  the  court  had  authority  simply  to  award  execution  against 
defendant,  and  could  not  render  a  judgment  against  him.  We  think,  how- 
ever, that  section  1084  of  the  Code  contemplates  the  rendition  of  such  judg- 
ment.    See  Bayliss  v.  Swift,  40  Iowa,  648. 

In  our  opinion  the  record  discloses  no  prejudicial  error.    Affirmed* 


Merritt  and  another  c.  Grover. 
Filed  June  6,  1883. 

While  fiectiou  3025  of  the  Code,  requiring  that  thei-e  shall  be  hat  one  ezecutioQ  !n  existence  at  tks 
same  time,  is  mandatory,  It  does  not  follow  that  this  mandatory  provision  may  not  be  waiTod  by  the 
party  for  whose  benefit  it  was  euncted;  and  when  such  party,  knowing  that  another  ezecation  was  in 
existence,  stood  by  and  made  no  objection  to  the  sale  of  hie  land,  but  at  the  expiration  of  the  time  of 
redemption  surrendered  without  objection  the  possession  of  the  property  to  the  purchaser,  he  can- 
not, without  an  averment  that  the  sale  was  for  an  inadequate  consideration  and  without  an  offer  to 
pay  the  Judgment,  put  the  purchaser  of  the  land  out  of  possession  by  an  action  in  a  court  of  equity. 

Appeal  from  Chickasaw  circuit  court. 

This  is  an  action  in  equity  to  set  iiside  and  vacate  a  sheriff's  sale  of  certain 
real  estate.  A  motion  was  made  to  strike  out  certain  parts  of  the  answer, 
which  was  sustained.  The  answer  wjis  demurred  to,  and  the  demurrer  was 
sustained.     r)pfen<lant  appeals. 

Kenyou  d'  Sprmge?\  H.  Shiirer,  and  ./.  //.  rowers,  for  appellant.  H.  H.  Pol- 
t*'t\  for  appellees. 

IvOTiiiKK  K,  J.  This  is  the  second  appeal  in  this  case.  See  57  Iowa,  493; 
[S.  C.  10  X.  W.  Rep.  879.]  The  former  appeal  was  from  an  order  sustaining 
a  demurrer  to  the  petition.  Tlie  facts  as  they  appear  in  the  petition  are  fully 
stated  in  the  former  opinion  in  the  ciise,  wliich  we  need  not  here  repeat.  It 
is  sufficient  to  say  that  it  is  claimed  that  the  sale  should  be  set  aside,  because 
there  was  more  than  one  execution  upon  the  judgment  in  existence  at  the 
time  of  the  sale  of  the  land.  It  was  held  on  the  former  appeal  that  the  de- 
murrer should  have  been  sustained  because  of  the  existence  of  two  executions. 
It  is  conceded  in  the  answer  that  the  former  execution  had  not  in  fact  been 
returned  into  the  clerk's  office,  but  it  is  averred  that  it  had  been  agreed  be- 
tween the  parties  that  it  should  be  returned,  and  it  was  so  ordered,  and  no 
levy  was  made  thereunder  excepting  on  a  mare,  which  was  sold,  and  that  the 
<*xecution  was  more  than  six  months  old  at  the  time  of  issuing  the  execution 
under  which  the  last  sale  of  the  laud  was  miule. 

It  was  held,  upon  the  former  appeal,  that  an  execution  is  in  "  existence,'* 
within  the  meaning  of  section  3025  of  the  Code,  "  until  it  has  been  returned." 
The  fact,  as  alleged  in  the  answer,  that  it  had  been  ordered  returned,  and  that 
no  levy  had  been  made  thereunder  except  upon  the  mare  which  was  sold, 
does  not  meet  the  requirements  of  the  statute.  The  defendant  was  the  plain- 
tiff in  execution  and  it  was  under  his  control,  and  it  is  not  too  much  to  re- 
quire of  him  that  he  should  have  seen  that  it  was  returned  before  he  ordered 
another.  The  statute  apj)ears  to  us  to  be  mandatory.  If  we  were  to  hold  it 
to  be  directory,  it  would  lead  to  many  serious  and  embarnissing  questions. 

It  is  further  averred  in  the  answer  that  botli  of  the  plaintiffs  were  i>re8ent 
at  the  time  of  the  sale  of  the  land  by  the  sheriff,  and  that  they  made  no  objec- 
tion whatever  to  the  sale,  and  that  after  the  land  was  sold  the  sheriff  levied 
upon  a  mule,  the  property  of  plaintiffs,  and  the  plaintiff  T.  J.  Merritt,  upon 
being  notilied,  selected  an  appraiser  of  the  mule,  and  that  the  same  was  sold 
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'and  no  objection  made  thereto.  The  answer  makes  the  following  additional 
allegations  of  fact:  Par,  3.  That  these  plaintiffs  knew  the  existence  of  all 
the  facts  set  up  in  the  petition  herein  at  all  times  during  making  of  said  last 
sale  of  land,  and  until  said  petition  was  filed ;  that  the  time  of  redemption 
from  said  sale  expired  December  30, 1880;  that  said  petition  was  not  filed  un- 
til January  5, 1881 :  that  notice  of  this  action  was  not  served  on  defendant, 
Grover,  until  March  10, 1881 ;  that  in  the  mean  time  this  defendant,  Grover,  had 
removed  said  plaintiffs  from  said  premises  without  any  objections  on  their 
part,  and  had  himself  taken  possession  of  said  premises  without  any  objec- 
tions from  these  plaintiffs,  and  long  before  any  notice  of  tliis  action  was  served 
on  him.  Wherefore  he  says  that  plaintiffs  acquiesced  in  said  sale,  waived  all 
objections  thereto,  and  tiiat  their  application  to  set  the  same  aside  comes  too 
late. 

It  further  appears  from  the  answer  that  notwithstanding  the  last  execu- 
tion issued  for  more  money  than  the  amount  named  in  the  judgment,  includ- 
ing the  interest,  yet  that  the  land  sold  for  less  than  the  amount  actually  due. 

Now,  while  it  may  be  conceded  that  the  statute  requiring  that  there  shall 
be  but  one  execution  in  existence  at  the  same  time  is  mandatory,  yet  it  does 
not  follow  that  this  mandatory  provision  may  not  be  waived  by  the  party  fur 
whose  benefit  it  was  enacted;  and  we  think  the  allegations  of  this  answer 
show  a  clear  case  of  waiver.  It  appears  that  plaintiffs  knew  another  execu- 
tion was  in  existence,  and  with  this  knowledge  they  not  only  .stood  by  and 
made  no  objection  to  the  sale,  but  at  tlie  expiration  of  the  time  for  redemption 
they  made  no  sign,  but  surrendered  the  possession  of  tfie  property,  and  now, 
without  averment  that  the  sale  wjis  for  an  inadequate  consideration,  and  witli- 
out  offering  to  pay  the  judgment,  they  seek  by  an  action  in  equity  to  put  the 
defendant  out  of  possession  of  the  land.  We  think  that  if  the  averments  of 
the  answer  are  true  (and  plaintiff's  by  their  demurrer  concede  them  to  be  true) 
they  can  have  no  standing  in  a  court  of  equity.  While  the  fjicts  pleaded  in 
the  answer  may  not  raise  a  technical  estoppel,  in  that  the  defendant  cannot 
be  said  to  have  been  misled  by  the  acts  of  the  plaintiffs  to  his  injury,  yet  as 
the  plaintiffs  do  not  show  that  they  have  been  deprived  of  any  right  by  a 
sale  of  the  land  for  less  than  its  value,  and  do  not  offer  to  pay  the  judgment, 
their  acts  of  acquiescence  may  well  be  held  to  be  a  waiver  of  the  rights  con- 
ferred upon  judgment  debtors  by  the  statute.  We  know  of  no  rule  at  law  or 
in  equity  which  precludes  a  party  from  waiving  such  aright.     Keversed, 


Fuller  o.  Ciiicago,  K.  I.  &  P.  R  Co. 
Filed  June  6, 1888. 

As,  under  the  evidence  and  the  Instructiona  of  ttie  coart  in  this  case,  the  jury  mny  have  found  theh* 
verdict  without  finding  that  the  railroad  track  claimed  to  be  a  nnisance  was  u  nuisance  at  the  time 
of  the  trlAl— that  it  in  itself  "interfered  with  the  comfortable  enjoyment  of  the  plahitltfa  property"— 
and  this  finding  was  necessary  to  justify  an  order  by  the  conrt  to  remove  said  track,  this  court  can. 
not,  without  the  evidence  on  which  the  court  below  acted,  determine  that  it  erred  in  overruling  the 
motion  to  remove  the  track . 

Appeal  from  Polk  circuit  court. 

The  plaintiff  in  his  petition  alleges  in  substaine  that  the  city  of  Des  Moines 
passed  an  ordinance  authorizing  the  defendant  to  construct  and  operate  its 
road  along  Vine  street  in  said  city,  subject  to  the  condition  that  the  track 
should  be  constructed  as  nearly  as  practicable  upon  the  middle  line  of  said 
street,  and  so  as  to  leave  at  least  eight  feet  on  each  side  of  said  street  between 
the  track  and  sidewalks;  that  in  1866  the  defendant  built  its  road  pursuant 
to  said  ordinance,  and  so  operated  it  until  1870,  when  the  defendant  wrong- 
fully, carelessly,  negligently,  and  unlawfully  constructed  its  track  upon  the 
sidewalk  in  said  street,  in  front  of  the  plaintiiTs  property,  damaging  it  to  the 
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extent  of  $5,000.  The  plaintiff  prays  judgment  for  $5,000,  and  asks  an  order 
of  mandamxis  to  compel  the  defendant  to  remove  said  side-track.  The  de- 
fendant, for  answer,  among  other  things,  alleges  that  the  city  of  Des  Muines, 
on  the  second  day  of  May,  1870,  by  resolution  authorized  and  permitted  Messrs. 
Oetcliell  &  Tichenor.  Tuttle  Bros.  &  Kobertson,  R.  W.  Sypher,  awd  others  to 
lay  down  and  operate  a  side-track  on  the  sidewalk  on  the  Jiorth  side  of  Vine 
street,  provided  they  put  in  and  keep  in  repair  ihe  necessary  culverts  and 
-crossings,  and  guaranty  that  no  damage  shall  occur  to  private  property;  and 
that,  pursuant  to  this  authority, the  defendant  was  employed  to  and  did  lava 
side-track  upon  said  sidewalk,  and  has  operated  the  same  hitherto  at  the  re- 
quest and  for  the  convenience  of  said  persons  and  others.  The  cause  was 
tried  to  a  jury,  which,  on  the  twelfth  day  of  January.  1882,  returned  a  verdict 
for  pUiintirt'  for  $1,200.  On  the  fourteenth  day  of  \january,  1882,  the  plain- 
tiff entered  his  re/nitiitur  in  tlie  sum  of  $(500,  and  the  court  rendered  judg- 
ment against  the  defendant  for  $600.  On  January  24, 1882,  tlie  plaintiff  filed 
his  motion  for  an  order  for  the  removal  of  the  side-track,  culvert,  etc  The 
court  overruled  the  motion,  and  from  this  ruling  the  plaintiff  <'ippeivls. 

Cole  d-  Cole,  for  appellants.     Wright,  Cummitis  cfe  Wright,  for  appellee. 

Day,  C.  J.  Section  8^:^31  of  the  Code  provides:  '•  Whatever  is  injurious  to 
health,  or  indecent  or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
use  of  properly,  so  as  essentially  to  interfere  with  the  comfortable  enjoyment 
of  life  or  property,  is  a  nuisance,  and  a  civil  action  by  ordinary  proceedings 
may  be  brouglit  thereon  by  any  peraon  injured  thereby,  in  which  action 
the  nuisance  may  be  enjoined  or  abated,  and  damages  also  recovered  therefor." 
Section  4093  of  the  Code  provides:  '*When,  upon  indictment,  complaint,  or 
action,  any  person  is  adjudged  guilty  of  a  nuisance,  the  court  l)efore  whom 
such  conviction  is  had  may,  in  addition  to  the  fine  imposed,  if  any,  or  to  the 
judgment  for  damages  or  costs  for  which  a  separate  execution  may  issue, 
order  that  such  nuisance  be  abated  or  removed  at  the  expense  of  the  defend- 
ant, and  after  inquiring  into  and  estimating  as  nearly  as  may  be  the  sum 
necessary  to  defray  the  expenses  of  such  abatement,  the  court  may  issue  a 
warrant  therefor."  Tlie  evidence  upon  wiiich  the  case  wiis  tried  is  not  con- 
tained in  the  abstract.  The  motion  for  order  of  removal  is  based  simply  upon 
the  facts  alleged  in  the  petition.  It  seems  to  be  iissumed  by  appellant  that 
the  verdict  in  favor  of  the  plaintiff  is  conclusive  of  the  fact  that  the  side-track 
was  a  nuisance;  or  at  legist  is  conclusive  of  enough  of  the  facts  alleged  in  the 
petition  to  show  that  the  side-track  was  a  nuisance.  It  is  apparent,  we  think, 
however,  that  the  verdict  for  the  plaintiff  does  not  necessarily  determine  that 
the  side-track  was  a  nuisance  at  the  time  of  the  trial. 

The  court  instructed  the  jury  upon  the  trial  as  follows:  **You  are  in- 
structed, as  a  matter  of  law,  that  the  defendant  did  have  lawful  authority  to 
proi)erly  construct  the  side-track  referred  to  in  the  pleadings  and  evidence  at 
the  time  and  place  it  is  alleged  and  admitted  to  have  been  constructed,  and, 
having  such  lawful  authority,  it  is  not  liable  to  plaintiff  for  any  damages  that 
he  may  have  received  by  reason  of  the  proper  construction  thereof.  The  de- 
fendant was  bound  to  exercise  ordinary  care  and  prudence  in  the  building  of 
said  track,  and  is  liable  for  any  damage  resulting  from  a  want  of  such  care 
and  prudence.  You  will  observe  that  it  is  only  for  damages  resulting  from 
the  negligent  exercise  of  the  right  that  defendant  had  to  build  the  track,  that 
plaintiff  can  recover.  As  there  is  no  evidence  tending  to  show  negligeiice  in 
constructing  the  track,  except  as  to  the  water-ways,  you  are  only  chilled  upon 
to  inquire  whether  there  was  negligence  in  that  particular,  and,  if  so,  what 
damage  plaintiff  sustained  witliin  the  five  years  named  as  the  direct  result 
thereof.'* 

Now  it  is  evident  that  under  these  instructions  the  jury  may  have  found 
that  at  some  time  during  the  period  covered  by  the  petition  the  water-ways 
were  in  such  condition  as  to  occasion  the  plaintiff  damage  for  which  he  migiit 
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xecover,  without  finding  that,  at  the  time  of  the  trial,  they  were  in  such  con- 
dition as  to  constitute  a  nuisance.  It  follows  tliat  the  verdict  for  plaintiff 
does  not  necessarily  involve  a  finding  tliat  the  side-track  was  a  nuisance  at 
the  time  of  the  trial.  It  is  insisted,  however,  that  the  resolution  authorizing 
ixetchell  and  others  to  construct  a  side-track,  under  which  the  defendant 
-claims  to  have  acted,  was  a  mere  personal  license  to  the  individuals  named, 
^nd  that  it  was  not  assip^nahle  or  transferable  to  the  defendant,  and  that  the 
<lefendant  cannot  claim  any  rights  thereunder.  Suppose  this  should  be  cou- 
-ceded.  The  fact  still  remains  that,  under  the  instructions,  the  jury  could  not 
Jiave  awarded  any  damages  for  the  mere  construction  of  the  side-tnick,  but 
must  have  based  their  verdict  upon  the  negligent  construction  of  the  water- 
ways. The  verdict  does  not,  therefore,  involve  a  finding  that  the  side-track, 
in  itself,  interfered  with  the  comfortable  enjoyment  of  the  plaintiff's  property. 
This  must  appear  before  he  can  have  it  abated  in  a  private  action.  Code,  § 
r>331 ;  Bwell  v.  (ireenwood^  26  Iowa,  377.  In  our  opinion  we  cannot,  without 
-the  evidence  on  which  the  court  below  acted,  determine  Uiat  it  erred  in  over- 
ruling the  motion  to  remove  the  side-track.    Affirmed. 


McFarland  V,  FoLsoM  and  others. 
Filed  June  6.  1883. 

Afl  this  cflee  wns  tried  below  ns  n  cnse  nt  Inw,  nnd  the  bUI  of  exceptions  or  the  certificate  of  the  dls- 
trict  judge  indentirying  the  evidence  wns  not  filed  within  the  time  prescribed  by  (be  coart,  the  bUl  of 
exceptions  or  certltlcate  mast  l»e  stricken  from  the  record  and  abslrnct. 

ObjectiuD  to  raliugs  on  evidence  that  are  not  argued  will  be  considered  waived. 

Appeal  from  Boone  district  court. 

Plaintiff  brought  an  action  against  defendants,  James  Folsom  &  Co.,  upon 
promissory  notes,  wherein  an  attachment  wiis  issued,  and  the  City  Bank  of 
Jioone  was  garnished  thereon,  and  answering,  showed  that  it  had  money  of 
defendants  on  deposit.  Thereupon  E.  L.  Dexter  intervened,  claiming  a  part 
of  the  money  upon  deposit  in  the  bank.  Upon  a  trial  without  a  jury  the 
<;ourt  found  for  the  intervenor,  and  rendered  judgment  that  the  amount 
of  money  claimed  by  him  be  released  from  the  attcwhment.  Plaintiff  ap- 
peals. 

Hindman  &  Hall  and  Kidder  <&  Orooks,  for  appellant.  Webb  &  Dyer^  for 
4ippellee. 

Beck,  J.  1.  The  appellee  files  jin  amended  abstract,  showing  substantially 
thnt  the  cause  was  not  tried  as  an  action  in  equity  in  the  court  below,  and 
that  the  bill  of  exceptions,  or  certificate  of  the  evidence,  was  not  filed  within 
the  time  prescribed,  GO  days,  in  the  order  of  the  district  court;  and  thereon 
bases  a  motion  to  strike  the  bill  of  exceptions  and  the  evidence  from  the  rec- 
ord. The  plaintiff  does  not  deny  this  amended  abstract,  but,  as  avoiding  it, 
nlleges  that  the  c^ise  was  tried  upon  written  evidence,  but  shows  in  his  sup- 
plemental abstract  that  three  witnesses  were  examined  orally  in  court.  It 
appears  from  the  abstract  that  the  depositions  of  these  witnesses  were  taken 
and  read  upon  the  trial.  Neither  does  plaintiff  deny  that  the  bill  of  excep- 
tions or  certificate  was  filed  after  the  time  prescribed  in  the  judgment,  but 
he  alleges  that  he  did  not  ask  such  time, and  that  a  bill  of  exceptions  was  not 
necessary,  as  all  exceptions  appeared  upon  the  record. 

2.  The  plaintiff  insists  that  the  case  is  depending  in  chancery  and  should 
be  tried  here  de  nam,  and  that  a  bill  of  exceptions  was  not  necessary  to  make 
of  record  and  identify  the  evidence.  We  think  his  position  is  not  well  taken. 
The  proceedings  were  at  law,  and  there  appears  to  be  no  order  transferring 
them  to  the  chancery  side  of  the  court.  The  relief  sought  by  the  intervenor 
is  within  the  powere  of  a  court  of  law.  The  case  seems  to  have  been  tried  as 
a  law  action  in  the  court  below,  and  is  presented  to  us  as  a  law  action  upon 
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errors  assigned.     It  clearly  appears  that  it  must  be  regarded  in  this  court; 
now,  and  as  having  been  from  the  first,  an  action  at  law. 

3.  The  plaintiff,  by  the  order  of  the  court,  had  60  days  in  which  to  file  his 
bill  of  exceptions.  "The  judgment  set  out  in  the  record  shows  this  order. 
The  plaintiff  cannot,  upon  his  mere  statement,  impea<;h  this  record  as  having 
been  made  without  his  request  or  assent. 

4.  A  certificate  of  the  judge  of  the  district  court,  identifying  the  evidence, 
Was  filed  after  the  time  prescribed  in  the  judgment.  It  may  be  regarded  as 
a  bill  of  exceptions.  Oibhs  v.  Buckingham,  48  Iowa,  96;  *Stute  v.  Faff.  48 
Iowa,  651.  But  the  bill  of  exceptions  must  be  filed  within  the  time  pre- 
scribed in  the  orders  of  the  court;  if  not  so  filed  it  will  be  disregarded  or 
stricken  from  the  record.  Qibbs  v.  Buckingham^  supra;  Hahn  v.  Miller,  14 
N.  W.  Rep.  119;  TAoyd  w,  Beadle,  43  Iowa,  659;  Lynch  v,  Kennedy,  ^2  lowii, 
220;  St  John  v.  Wallace,  25  Iowa,  21. 

The  bill  of  exceptions  or  certificate,  upon  the  inter venor's  motion,  must  be 
stricken  from  the  record  and  abstract.  This  conclusion  disposes  of  all  objec- 
tions of  plaintiff  based  upon  the  consideration  of  tlie  evidence.  Other  objec- 
tions complaining  of  rulings  upon  evidence  are  not  argued  by  counsel.  They 
must  be  regarded  as  waived.    The  judgment  of  the  district  court  is  affirmed. 


State  of  Iowa  v,  MacMaynes. 
Filed  June  6,  1883. 

Any  evUlence  tending  to  show  that  a  witness,  called  as  a^  expert,  poseesnes  the  reqalsdte  knowMse 
and  skiil,  is  admissible  for  what  it  is  worth. 

While  a  statement  by  the  attorney  for  the  state  to  tlie  jary  that  tlie  prosecating  witness  ''came  up 
and  told  the  affair  just  as  it  occarred,  and  the  defendant  did  not  dare  to  testify  to  the  contrary,  al- 
though here  present,"  woold  be  sufficient  to  entitle  the  defendant  toa  new  trial,  whea  the  evidence  as  to 
whether  or  not  stich  statement  was  made  is  conflicting,  an  order  of  tlio  trial  court  refusing  a  new  trial 
on  that  ground  will  not  be  overruled. 

Appeal  from  Montgomery  district  court. 

Th^  defendant  was  indicted  for  an  assault  with  an  intent  to  commit  great 
bodily  injury.  He  was  convicted  of  assault  and  battery,  and  now  appeals  to 
this  court. 

W,  S,  Strawn,  for  appellant.    8.  McPlierson,  Atty.  Gen.,  for  the  State. 

Adams,  J.  1.  The  first  question  presented  arises  upon  the  inti-oduction  of 
evidence.  The  state  sought  to  prove  the  extent  of  the  injury  sustainetl  by 
the  prosecuting  witness.  One  Williams  had  testified  before  the  grand  jury 
ihat  he  examined  the  prosecuting  witness  and  found  some  swelling  on  the 
(;heek,  and  found  the  sixth  or  seventh  rib  fractured.  At  the  trial  Williams 
was  not  present,  but  by  consent  of  the  defendant  the  minutes  of  his  testimony 
before  the  grand  jury  were  read  in  evidence  as  having  the  same  «*ffect  that 
his  testimony  in  the  same  Avords  would  if  given  by  him  as  a  witness  upon 
the  trial.  The  minutes  read  showed  the  injury  jis  above  stated,  but  did  not 
show  that  Williams  was  a  physician  or  surgeon,  and  did  not  show  that  he 
made  the  examination  professionally.  The  state,  for  the  purpose  of  so  show- 
ing, recalled  the  prosecuting  witness,  one  Pritoliard,  who  was  allowed  to  te:>- 
tify,  figainst  the  defendant's  objection,  that  Williams  was  a  physician,  and 
made  the  examination  professionally.  The  defendant  contends  that  in  admit- 
ting this  testimony  the  court  erred.  The  objection  urged  to  the  testimony  is 
not  that  Pritchard's  statement  that  Williams  was  a  physician  had  no  tend 
ency  to  prove  that  he  possessed  the  requisite  knowledge  and  skill  to  detect 
a  fracture  in  a  rib,  but  that  tlie  testimony  was  inadmissible  as  a  rule  of  evi- 
dence, lie  contends  that  no  evidence  of  the  qualifications  of  a  person  to  tes- 
tify as  an  expert  is  admissible  until  the  expert  himself  has  been  introduced  as 
a  witness  upon  the  stand,  and  an  opportunity  given  for  cross-examinatioiu 
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But  our  attention  has  been  called  to  no  case  which  holds  such  rule,  and  we 
think  that  none  can  be  found.  Any  evidence  tending  to  show  that  tJie  wit- 
ness called  as  an  expert  possesses  the  requisite  knowledge  and  skill,  is,  we 
think,  admissible  for  what  it  is  worth. 

2.  The  defendant  moved  for  a  new  trial  on  the  ground  of  misconduct  of 
the  attorney  for  the  state.  The  alleged  misconduct  is  said  to  consist  in  i-ef er- 
ring to  the  fact  that  the  defendant  did  not  testify.  The  language  alleged  to 
have  been  used  by  the  attorney  is  said  to  have  been  as  follows:  "  The  old  gen- 
tleman (the  prosecutor)  came  up  and  told  this  affair  just  as  it  occuned,  and  the 
defendant,  MacMaynes,  did  not  dare  to  testify  to  the  contrary,  although  here 
present."  This  statement,  if  made,  would  certainly,  under  thesUitute,  be  suf- 
ficient to  entitle  the  defendant  to  a  new  trial.  But  the  evidence  as  to  whether 
it  was  made  or  not  is  conflicting.  A  question  of  fact  was  presented  for  the 
trial  court  to  pass  upon.  It  must  have  found  that  the  statement  was  not 
made.  The  evidence  being  conflicting,  we  should  not  be  justified,  we  think, 
in  disregarding  or  setting  aside  the  finding. 

We  see  no  error,  and  the  judgment  of  the  district  court  must  be  afHriped. 


Clego  and  others  r.  Hamiltox  &  Wright  Co.  Grange  Co.  and  others. 

Filed  June  6, 1883. 

The  pabllcatioa  in  »  Dowftpsper  of  article*!  of  incorporaDon  that  Tails  to  eliow  the  principal  place 
of  transacting  basineas  by  the  corporation,  and  the  time  of  tiie  commencement  and  termlnstlon  of  the 
corporation,  and  whether  or  not  the  minimum  amount  of  stock  was  sabscribed,  is  not  a  substantial 
compliiince  with  the  reqalrements  of  the  statute  in  regard  to  notice,  and  the  individual  property  of 
the  stockholders  is  liable  for  the  debts  of  such  a  corporation.    Code,  { 1068. 

Appeal  from  Hamilton  district  court. 

Action  upon  an  account  for  certain  agricultural  implements.  The  case 
was  tried  without  a  jury,  and  a  judgment  rendered  for  plaintiff.  Defendants 
appeal. 

If*.  Q.  Lee  and  W,  J,  Cavil,  for  appellants.    Martin  d-  Hall,  for  appellees. 

Bbck,  J.  1.  The  petition  alleges  that  the  goods  specified  in  the  account 
were  sold  to  the  Hamilton  &  Wright  County  Grange  Company,  an  unincorpo- 
rated company  or  copartnership,  of  which  the  other  defendants,  wlio  were  alone 
served  with  notice,  are  members.  The  defendants  allege  that  the  company 
was  duly  incorporated,  and  they,  as  stockholders,  are  not  liable  for  the  cor- 
porate debts.  The  only  question  in  the  case  involves  the  determination  of 
the  sufficiency  and  legality  of  the  organization  of  the  company  as  a  corpora- 
tion. 

2.  It  is  shown,  without  dispute,  that  no  notice  of  the  organization  was 
published,  but  in  the  place  of  such  a  notice  the  articles  of  incorporation  Were 
published  in  a  newspaper.  Defendants  insist  that  this  publication  is  a  sub- 
stantial compliance  with  the  statute  requiring  notice.  We  think  the  publica- 
tion of  the  articles  of  incorporation  is  [not]  sufficient,  for  the  reason,  if  for 
no  other,  that  it  fails  to  show  the  principal  place  of  transacting  business  by 
the  corporation,  and  the  time  of  the  commencement  and  termination  of  ttie 
corporation,  which  are  required  to  be  shown  by  the  notice.     Code,  g  1063. 

The  articles  of  incorporation  do  not  state  the  principal  place  of  business  of 
the  company;  nor  do  they  state  the  time  of  the  commencement  of  its  business, 
further  than  it  shall  be  ^*  as  soon  as  possible  after  the  minimum  amount  of  stock 
has  been  subscribed.  But  it  is  notiShown  in  the  articles  when,  or  whether  at 
the  time  of  the  publication,  the  minimum  amount  of  stock  was  subscribed,  so 
that  the  articles  of  incorporation  do  not  fix  the  time  of  the  commencement  of 
the  business,  nor  can  such  time  be  determined  from  them.  The  publication  of 
the  articles  of  incorporation  could,  therefore,  impart  no  notice  of  the  time  of 
V.15 — 55  (no.  XV) 
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the  commencement  of  the  businsas,  or  of  its  principal  place  of  business  for  the 
reason  that  these  matters  were  not  in  it.  There  was,  then,  **a  failure  to  com- 
ply substantially'*  with  the  requirements  of  the  statute  in  regard  to  notice. 
The  individual  propert  v  of  the  stockholders  is,  therefore,  liable  for  the  corporate 
debts.    Code.  ^  1068.  " 

Asthe  jud«rment  of  the  court  below  upon  this  ground  alone  must  beatlirmed, 
other  questions  in  the  case  need  not  be  considered.     Affirmed. 


WiLLETT  c.  MiLLMAN,  Sheriflf,  and  others. 
Filed  June  6,  1883. 

A  motion  to  set  aside  a  default  rests  largely  in  the  discretion  of  the  trial  court;  and.  In  the  abeettc« 
or  a  showing  to  the  contrar>%  it  ytill  be  presumed  that  there  was  sufficient  evidence  before  the  coar: 
to  justify  such  an  order. 

A  motion,  properly  verified  by  attorney,  to  set  aside  a  default  that  states  that  the  dBfense  to  tte 
plaintiff's  action  ''is  that  the  property  levied  on  by  the  sheriff  is  the  property  of  the  hosband  ot  plaia- 
tiff,  *  *  *  (the  defendant  in  the  execution,)  and  not  the  property  of  the  piaiotlff,  and  ber  clais 
thereto  is  fraudulent,*'  is  a  sufficient  showing  of  a  meritorious  defense  required  by  Code,  S  2i^l. 

Appeal  from  Poweshiek  district  court. 

Action  in  replevin  to  recover  certain  personal  property  levied  upon  by  tb« 
sheriff  under  an  execution  against  E.  A.  Willett.  There  was  a  default  ren- 
dered against  defendants,  which,  upon  their  motion,  was  set  aside.  Plaintiff 
appeals  from  the  order  setting  aside  the  default. 

Clark  c&  Cheshire,  for  appellant.    A.  W,  Ballard,  for  appellee. 

Hec^k,  J.  1.  The  motion  to  set  aside  the  default  is  verified  by  the  attorney 
of  defendant  who  had  charge  of  the  case  when  the  default  was  entei-ed.  It 
states  the  facts  connected  with  tlie  entry  of  the  default,  and  refers  to  othei 
cases  pending  in  the  same  court,  and  that  the  action  of  the  attorney  con- 
nected therewith  intended  to  show  excuse  for  failing  to  file  an  answer  in  tht* 
case  at  the  proper  time.  It  is  impossible  for  us  to  understand  from  these  refer- 
ences whether  the  matter  stated  sulRciently  excused  the  attorney  for  negligence. 
And  it  is  not  shown  that  other  facts  were  not  brought  to  the  attention  of  the 
court  by  oral  testimony,  or  were  not  within  the  knowledge  of  the  judge,  wiiicli 
sufficiently  excused  the  attorney  from  the  charge  of  negligence.  ExeiTij^ 
ing  the  presumption  as  required  by  the  law  in  support  of  the  court's  ruling,  we 
must  conclude  that  there  was  evidence  before  the  court  justifying  the  conclu- 
sion that  the  attorney  was  not  so  negligent  as  to  forbid  the  setting  aside  of 
the  default.  It  must  be  remembered,  too,  that  an  order  granting  relief  of  this 
character  rests  largely  in  the  discretion  of  the  judge  making  it,  who  is  better 
advised  as  to  the  facts  and  the  real  merits  of  the  case  than  we  can  be.  The 
presumptions  supporting  such  rulings  are  stronger  than  in  other  cases. 

2.  The  motion  of  defendant,  which,  as  we  have  said,  was  verified,  states 
that  the  defense  to  plaintiff's  action  "  is  that  the  property  levied  on  by  the 
sheriff  is  the  property  of  the  husband  of  plaintiff,  E.  A.  Willett,  (the  defend- 
ant in  the  execution,)  and  not  the  property  of  plaintiffs  and  her  claim  thereto 
is  fraudulent."  This  is  a  sufficient  showing  of  a  meritorious  defease,  re- 
quired by  Code,  g  2871. 

The  judgment  of  the  district  court  is  affirmed. 


Roach  v,  Parcell. 
Filed  June  6,  1883, 

An  instractlon  that  asstiTnen  the  existence  of  a  material  fact  that  Is  denied,  and  coneernlnf  wh'ck 
the  testimony  Is  conflicting,  is  erroneous,  and  will  Justify  a  reversal  of  Judgment. 

Appeal  from  Boone  circuit  court. 
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Action  to  recover  for  trespass  upon  plaintiff's  land,  and  for  injuries  sus- 
tained by  an  alleged  assault  and  battery  committed  upon  the  plaintiff  by  the 
defendant.  There  was  a  trial  by  jury,  and  verdict  and  judgment  for  the  de- 
fendant, and  plaintiff  appeals. 

Ramsey  <fc  Jordan^  for  appellant.     No  appearance  for  appellee. 

liOTHKOc  K,  J.  The  defendant  came  upon  the  plaintiff's  land  on  horseback 
and  was  about  to  cross  a  ditch.  The  plaintiff  ordered  defendant  to  go  by  an- 
other way  and  defendant  refused,  and  plaintiff  took  hold  of  the  bridle  on  the 
horse  and  defendant  alighted  and  a  pei'sonal  collision  ensued.  The  defendant 
did  not  deny  that  he  used  violence,  but  he  claims  that  all  his  acts  were  in  self- 
defense;  that  plaintiff  threw  a  stone  at  him  and  struck  him,  and  that  he  only 
^ot  off  the  horse  and  used  violence  towards  the  plaintiff  to  prevent  him  from 
4  loing  the  defendant  further  i  njury.  The  plaintiff  denied  that  he  threw  a  stone 
at  the<lefendant.  This  question  then  became  materuvl  upon  the  issue  of  self- 
defense,  and  the  testimony  of  the  plaintiff  and  defendant,  with  reference  there- 
to, was  in  direct  contiict. 

The  court,  among  other  instructions,  charged  the  jury  as  follows:  "  If  you 
I^elieve  from  the  evidence  that  the  defendant  was  lawfully  upon  the  plaintiff's 
land  when  the  plaintiff  attacked  him,  throwing  a  stone  at  him,  and  the  de- 
fendant feared  and  had  goo<l  cause  to  fear  that  the  plaintiff  would  do  him  a 
personal  injury,  he  might  lawfully  use  surticient  force  to  resist  the  attacks  and 
protect  himself  from  harm  or  injury  at  the  hands  of  the  plaintiff,  and  to  that 
tfxtent  the  law  will  justify  and  excuse  an  assault  and  battery,  but  no  further. 
*  *  ♦  "  This  construction  plainly  assumes  that  the  plaintiff  attacked  the 
<lefendant,  and  threw  a  stone  at  him,  and  in  view  of  the  evidence  such  as- 
sumption is  erroneous.  It  wjw  for  the  juiy  to  determine  the  fact  in  dispute 
between  the  parties.  We  cannot  say  that  this  instruction  was  not  prejudicial. 
There  is  no  other  part  of  the  charge  to  the  jury  which  in  any  way  modilies  or 
4|ualiries  this  erroneoua  assumption.  There  are  other  objections  urged  to  rul- 
ings of  the  court,  wliich  we  need  not  discuss.  A  mere  statement  of  them 
would  demonstrate  that  they  are  not  well  taken. 

For  tlie  error  in  the  instruction  above  pointed  out  the  judgment  must  be 
reversed. 


Smith  <?.  Smith. 
Filed  June  7,  1S8:3. 

As  ill  this  cose  the  eviiience  establtohed  tho  fact  ol'  innninKe,  the  order  of  the  court  mflkinft  nn  al- 
loMTiince  of  alimony  to  the  wlfo  must  be  sustnSned. 

The  petition  in  this  case  complietl  with  secthm  22-^7  of  the  Code  relating  to  actions  lor  divorce,  and 
the  "Showing  therein  made  was  «iifllcient  tonnthorizo  the  court  togrant  the  writ  of  attachment  againat 
the  defendant  wl'hout  a  bond  being  tiled. 

Appeuil  from  Atlair  distiict  court. 

Action  for  a  divorce.  The  district  court,  upon  plaintiff's  application, 
ordered  defendant  to  pay  for  her  use  J!?^150  as  temporary  alimony,  and  over- 
ruled a  motion  made  by  defendant  to  dissolve  an  attachment  against  his  prop- 
erty, issued  in  the  case.     From  these  decisions  defendant  appeals. 

Ooio  <€•  Hagar,  for  appellant.     Fogg,  Long  tX:  Neat,  for  appellee. 

Bkck,  J.  1.  Plaintiff  alleges  in  her  petition  that  she  was  married  to  de- 
fendant in  1851,  in  county  Caven,  Ireland,  and  that  in  18G4  he  left  their  home 
for  America  with  the  purpose,  as  he  avowed,  of  earning  money  with  which 
to  pay  the  rent  of  the  land  upon  whicJi  thoy  lived.  I'laintiflF  alleges  that  she 
received  a  letter  from  defendant  while  he  wjis  on  the  way  to  this  country,  and 
jinotlier  soon  after  his  arrival,  but  no  other  conuunnication  from  him  alter  he 
ji)mndoned  her;  thai  ho  bevanie  a  resident  of  Adair  county  several  years  ago, 
and  has  acouniulatt'd  propei'ty  to  the  valuta  of  five  or  ten  thousand  dollars; 
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that  he  has  for  years  past  lived,  and  is  now  living,  in  adulterous  relation  with 
a  woman  whom'  he  represents  to  be  his  wife;  and  that  plaintiff  believes  he 
will,  unless  his  property  be  seized  upon  attachment,  remove  and  dispose  of  iU 
so  tliat  it  cannot  be  taken  upon  legal  process.  She  shows  that  she  is  wholly 
unable  to  give  an  attachment  bond.  She  prays  that  a  writ  of  attachment 
issue  against  defendant's  property,  and  upon  the  final  hearing  a  decree  be 
rendweil  divorcing  her  from  defendant,  and  allowing  her  $3,000  as  alimony. 
Tlie  petition  was  presented  to  the  judge  of  the  district  court,  who  allowed  an 
aliachnient  without  a  bond,  as  prayed  for  by  plaintiff.  Certain  real  and  j>cr- 
sonul  property  of  defendant  was  seized  upon  the  attachment  issued  under  this 
order.  The  defendant  answered  plaintiff's  petition,  denying  generally  all  its 
allegations.  The  plaintiff  made  application  for  temporary  alimony,  showing 
that  she  was  without  property  or  means,  and  that  it  required  all  her  earnings 
to  provide  for  her  present  support.  She  shows  that  defendant  owns  real  es- 
tate worth  S4,000  or  86,000.  and  personal  property  worth  from  $3,000  to 
J?5,(.KX\  She  shows  that  unless  she  receives  temporaiy  alimony  she  will,  for 
the  want  of  money,  be  compelled  to  abandon  her  action.  She  files  her  own 
affidavit,  showing  the  date  and  place  of  her  marriage  with  defendant,  which 
is  accompanied  by  the  aftidavit  of  a  witness,  who  testifies  that  he  knew  the 
parties  and  was  present  at  their  marriage,  and  that  defendant  is  the  identical 
James  Smith  who  was  married  to  plaintiff. 

2.  The  court  allowed  plaintiff  temporary  alimony  to  the  amount  of  $150. 
Tliis  order  is  complained  of  on  the  ground  that  it  was  not  authorized,  in  the 
absence  of  proof  that  the  parties  were  married.  It  is  a  rule  recognized  by  this 
court  that  such  an  allowance  ought  not  to  be  made  unless  the  marriage  of  the 
parties  is  proved  or  admitted.  York  v.  York,  34  Iowa,  530;  McFarland  r. 
McFarland,  51  Iowa,  565;  [S.  C.  2  N.  W.  Rep.  269.]  In  this  case  the  mar- 
riage relation  of  the  parties  is  established  by  the  preponderance  of  the  evidence. 
Plaintiff,  in  her  petition  and  affidavit  supporting  her  application  for  alimony, 
states  tlie  marriage  as  a  fact.  Defendant,  in  his  answer  and  his  affidavit, 
Insisting  plaintiff's  application,  denies  the  marriage.  He  alleges  in  his  affi- 
davit that  he  never  saw  plaintiff  until  after  the  commencement  of  this  action. 
.V  disinterested  witness  testifies  that  he  knows  the  parties  and  was  present  at 
their  nnuriage.  This  proof  establishes  the  marriage  of  the  parties,  and  the 
court  was  justified,  under  the  rule  aboVe  stated,  to  allow  plaintiff  alimony  on 
the  ground  of  the  existing  marriage  between  the  parties. 

o.  The  defendant  moved  the  court  to  dissolve  the  attachment,  on  the  ground 
that  it  was  issued  contrary  to  law,  the  petition  showing  no  facts  authorizing 
it.  Cotle,  §  2227,  provides  that  in  actions  for  divorce  "the  petition  maybe 
piesented  to  the  court  or  judge  for  the  allowance  of  an  order  of  attachment 
and  said  court  or  judge  may,  by  indorsement  thereon,  direct  such  attachment 
and  the  amount  for  which  the  same  may  issue,  and  the  amount  of  the  bond. 
it  any,  that  shall  be  given;  and  the  clerk  shall  issue  the  same  accordingly." 
The  preceding  provisions  prescribe  the  facts  that  shall  be  alleged  and  shown 
in  the  petition.  The  section  quoted  contemplates  such  a  petition,  showing 
the  facts  and  containing  the  allegations  as  required  iii  these  provisions.  Ii 
])rovides  that  the  writ  may  issue  without  a  bond,  contemplating  a  proper 
sliowing  therefor.  The  petition  of  plaintiff  complies  with  the  requirements 
of  the  Code  relating  to  an  action  for  divorce,  and  the  showing  therein  made 
was  suificient  to  authorize  the  court  to  dispense  with  the  bond.  The  counsel 
for  defendant  contend  that  other  provisions  of  the  Code  relating  to  attach- 
ments in  civil  actions  are  applicable  to  this  case,  and  these  directions  should 
have  been  followed  by  plaintiff.  The  position  is  not  correct.  The  section  of 
the  Code  above  quoted,  and  others  of  the  same  chapter,  contain  the  only  pro- 
visions relating  to  attachments  in  divorce  cases. 

The  foregoing  considerations  dispose  of  all  questions  in  the  casa    The 
judgment  of  the  district  court  must  be  attirmed. 
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COOLBOUOH  V.  BOEMEB. 

Filed  June  4, 1883. 

A  fact  i«  not  well  pleaded  wheo  It  U  only  to  be  inferred  as  a  coneloiton  flrom  other  facts  stated 
which  are  not  Inconsistent  with  an  opposite  conclusion. 

A  judgment  by  confe»sion,  entered  upon  a  stntement  of  facts  Insnfficient  to  satisfy  the  require- 
ments  of  the  ^statute,  is  valid  as  between  the  parties. 

The  judgement  debtor  cannot  avoid  it ;  nor  can  one  do  so  who  claims  rights  of  property  under  him, 
but  whose  interests  are  not  prejudiced  thereby. 

A  Jndgment  docketed  against  the  owner  of  land  who  had  previoosly  entered  Into  an  executory  con- 
tract  to  convey  the  same  upon  conditions,  becomes  a  lien  upon  the  legal  title  which  remains  in  the 
judgment  debtor  subject  to  tiie  equities  of  the  purchaser  under  the  contract  followed.  Minruupofit 
A'  St.  L.  Ry.  Co.Yr,VUton,  25  Minn.  352,  and  WelleMY.  BaMuin, 28 Minn. 406,  [S. C.  10 N.  W. Rbp.  42;  ] 
lol  lowed. 

When  the  purchaser,  tlie  contract  being  still  unperformed  on  bis  part,  assumes,  subsequent  to  the 
docketing  of  the  Judgment,  to  acquire  from  the  judgment  debtor  new  or  additional  rights  In  the  land, 
not  by  a  performance  of  his  contract,  but  by  a  modification  of  its  terms  or  by  a  new  contract,  he 
does  so  with  constructive  notice  of  the  Judgment  lien,  and  subject  to  the  superior  rights  of  the  cred. 
itor. 

A  judgment  is  erroneous  which  In  eflfect  allows  a  redemption  from  execution  sale  after  the  expira- 
tion of  the  statutory  limit  prescribed  therefor. 

Appeal  from  a  judgment  of  the  district  court,  county  of  Hennepin. 

Wilson  &  Latmencey  for  appellant.    i>.  A.  Secombe^  for  respondent. 

DfcKiNsoN,  J.  Action  of  ejectment.  Both  parties  claimed  title  derived 
from  one  Mutilda  Smith,  who  in  1875  was  the  owner  of  the  property.  The 
facts  are  that  in  1875  Smith  executed  to  the  respondent  (defendant  Koeiner) 
a  bond,  which  was  then  recorded,  obligating  herself  to  convey  the  property  to 
the  defendant  upon  payment  of  the  purchase  price  of  $7,400,  with  interest, 
on  or  before  five  years  thereafter.  The  defendant  made  payments  from  time 
to  time  on  account  of  the  purchase  price,  but  the  amount  of  such  payments 
and  when  they  were  made  does  not  appear.  In  1878  one  Hilliker  recovered 
and  docketed  two  successive  judgments  against  Smith.  August  15,  1879, 
upon  confession  of  Smith,  one  Garvey  entered  without  action  and  docketed  a 
judgment  against  Smith.  On  the  twenty-eighth  of  the  same  month  Smith 
executed  to  defendant,  Roemer,  a  deed  of  conveyance  of  the  property,  taking 
back  a  mortgage  to  secure  the  payment  of  the  purchase  price  still  remaining 
unpaid,  viz.,  $4,500,  which  was  then  made  payable  10  years  after  that  time, 
and  without  interest.  In  November  following,  (1879:)  upon  execution  issued 
upon  the  first  of  the  two  Ililliker  judgments,  the  interest  of  Smith  in  the 
property  on  the  day  of  the  docketing  of  the  judgment  was  sold,  Hilliker  being 
the  purchaser.  "Within  five  days  after  the  expiration  of  one  year  from  the 
time  of  such  sale, one  Ilael,  who' had  become  the  jissignee  of  the  Garvey  judg- 
ment, and  who  had  filed  a  notice  of  his  intention  to  redeem,  made  reilemption 
from  the  execution  sale,  paying  the  price  for  which  the  property  had  been 
sold,  with  interest,  and  also  the  amount  of  the  second  Hilliker  judgment. 
The  title  acquired  by  Hael  by  such  redemption  passed  by  conveyance  to  this 
plaintiff.  In  brief,  the  interest  of  the  defendant  in  the  property  was  derived 
from  the  contract  of  sale,  (bond  for  deed,)  and  the  subsequent  conveyance  from 
Smith. 

The  plaintiff  claims  title  derived  by  creditor's  redemption  from  execution 
sale  upon  a  judgment  docketed  against  Smith,  intermediate  the  giving  of  the 
bond  and  the  conveyance  by  deed.  Upon  these  facts  the  court  directed  judg- 
ment to  be  entered  in  favor  of  the  plaintiff  for  the  recovery  of  the  property, 
tinless  the  defendant  should,  within  a  time  specified,  pay  to  the  plaintiff  the 
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amount  for  which  Uie  pro|>erty  wassoltl  at  the  execution  sale,  and  the  amount 
of  both  of  the  otlier  judgments,  with  interest.  The  amount  thus  specified 
was  much  less  than  the  amount  of  purchiise  money  unpaid  at  the  time  of  th« 
conveyance  by  deed  from  Smith  to  the  defendant.  Subsequently,  it  appearing 
to  the  court  that  the  defendant  had  tendered  to  the  plaintiff  the  sum  requireii 
by  the  decision  of  the  court  to  be  paid,  and  that  the  tender  had  been  refused, 
the  court  ordered  judgment  of  dismissal.  Judgment  having  been  entered  ac- 
cordingly,  plaintiff  appeale<l;  The  respondent  contends  that  the  plaintiff 
shows  no  title  or  right  to  recover,  because,  as  it  is  claimed,  (1)  the  answer 
shows  the  execution  sale  to  have  been  invalid,  and  its  allegations  in  thisre^nl 
are  admitted  in  the  reply;  and  (2)  the  confession  of  judgment  under  whicdi  re- 
demption was  made  by  plaintiff's  giantor  Wiis  void.  Tlie  land  in  question 
appears  by  the  pleadings  to  be  in  one  body,  at  the  intersection  of  two  streets 
in  the  city  of  Minneapolis,  being  a  parallelogram  measuring  40  feet  along 
one  street  and  90  feet  along  the  other,  and  to  consist  of  parts  of  lots  4 
and  5  in  a  certain  block.  The  answer  alleges  that  at  the  time  of  the  exe- 
cution sale  two  distinct  and  separate  dwelling-houses  stood  upon  the  property, 
one  being  upon  lot  4  and  the  other  upon  lot  5;  that  they  were  occupied  by  two 
distinct  tenants  of  the  defendant  each  of  whom  was  independent  of  the 
other;  tliat  the  portion  of  lot  4  in  ({uestion  was  worth  $2,000,  and  the  por- 
tion of  lot  5  in  (jutistion  was  worth  S5,00(),  while  the  judgment  under 
which  the  property  was  sold  was  for  only  ^136.77,  and  that  the  whole  was 
sold  as  one  entire  tract.  These  facts  as  to  the  condition  and  occupancy  of  the 
property  are  not  denied  by  the  reply. 

VVitliout  turning  aside  to  consider  what  might  have  been  the  legal  result 
if  the  fcict  had  ap{)eared  to  have  been  as  the  respondent  claims  it  to  have 
been,  we  are  of  the  opinion  that  the  answer  cannot  be  construed  as  pleading 
the  fact  that  the  property  sold  as  one  parcel  consisted  of  several  tracts  or 
parcels  of  land.  It  is  only  to  be  inferred  that  such  may  have  been  the  case. 
while  the  facts  stated  are  not  inconsistent  with  the  land  being  essentially 
and  within  the  meaning  of  the  statute  one  tract  or  parcel,  as  it  certainly  is 
one  body  of  land.  The  judgment  by  confession  was  valid  and  effectual,  as 
between  the  parties  to  it,  though  the  statement  of  facts  upon  which  ft  was 
entered  be  deemed  insufficient  to  answer  the  requirements  of  the  statute. 
Wem  V.  Oeisike,  27  Minn.  478, 483;  [S.  C.  8  N.  W.  Rep.  380  H  MUler  v.  BarU. 
24  X.  Y.  110;  Plummer  v.  Douglas,  14  Iowa.  69;  Lee  v.  Figg,  37  Cal.  3&, 
The  equities  of  the  defendant  acquired  under  the  executory  contract  are  not 
interfered  with  by  the  judgment,  and  she  does  not,  by  reason  of  such  equities, 
stand  in  a  position  to  assail  the  validity  of  the  judgment  when  the  judgment 
debtor  herself  could  not  question  it.  If  she  became  a  purchaser  of  the  prop- 
erty subsequent  to  the  judgment,  she  took  with  constructive  notice  of  it,  and 
stands  in  no  better  position  with  respect  to  it  than  did  her  grantor.  She  can- 
not disturb  the  redemption  made  from  the  execution  sale. 

At  the  time  of  the  docketing  of  the  HilUker  judgment  the  legal  title  to  the 
property  remained  in  the  judgment  debtor,  and  to  it  the  lien  of  the  judgment 
attiiched.  By  the  subsequent  execution  sale,  and  the  redemption  under  the 
Garvey  judgment,  and  by  conveyance  to  this  plaintiff,  the  latter  came  to  stand 
in  the  place  of  the  judgment  debtor  with  respect  to  the  land.  The  title  and 
the  legal  rights  of  the  debtor  were  divested  and  the  plaintiff  became  possessed 
of  tliem.  This  was,  however,  subject  to  the  equitable  rights  acquired  by  this 
defendant,  lloemer,  through  the  previously  executed  bond  for  a  deed.  Jfinne- 
apolis  &  8t.  L,  Ry.  Co,  \AVilmn,  25  Minn.  382;  Welles  v.  Baldwin^  28  Minn. 
408;  [S.  C.  10  N.  W.  Kep.  427.] 

Tlie  transaction  subsequent  to  the  docketing  of  the  Ililliker  judgment, 
whereby  the  judgment  debtor  conveyed  the  land  to  the  defendant,  the  condi- 
tions of  payment  prescribed  in  the  executory  contract  being  materially 
changed,  must  be  regarded  as  a  new  purchase,  so  far  as  the  judgment  citxl- 
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itor  18  concerned,  and  not  as  a  mere  performance  of  the  onginal  contract. 
When  the  defendant  assumed  to  acquire  such  new  rights  in  the  property  from 
the  owner,  she  had  constructive  notice  of  the  judgment  lien,  and  became  a 
purclraser  subject  thereto. 

Assuming  tliat  the  plaintiff  acquireti  the  legal  title,  subject  only  to  the  equi- 
ties arising  from  the  executory  contract  of  purchase,  it  is  obvious  that  her 
legiil  rights  could  not  l^e  divested  without  her  consent  by  repayment  to  her  of 
the  purchase  price  and  the  amount  of  the  judgnifent  through  which  her  title 
was  acquired.  That  would  be  in  effect  a  rcfdemption.  Btit  a  redemption  can- 
not be  allowed.  The  right  of  redemption  on  the  part  of  the  judgment  debtor, 
and  of  those  claiming  under  her,  were  extinguished  with  the  expiration  of  the 
year  following  the  execution  sale,  l^pon  no  theory  of  the  case  can  the  decis- 
ion of  the  court  upon  which  the  judgment  was  founded  be  sustained.  The 
phitntiif  claims  that  judgment  should  be  now  directed  in  her  favor  and  no 
new  trial  awarded.  The  claim  proceeds  from  the  promise  that  the  finding  of 
the  court  that  the  defendant  went  into  possession  under  the  contract  of  pur- 
chase is  not  sustained  by  the  evidence.  We  cannot  grant  this  promise  to  be 
true.  The  case  is  certifieil  to  contain  all  of  the  evidence,  but  it  is  apparent  from 
the  case  itself  that  the  bond  for  a  deed  wiis  put  in  evidence,  although  it  is  not 
iiie]u(le<l  in  the  records  before  us.  Whether  by  its  terms  a  riglit  of  posses- 
sion was  confeiTed  upon  tlie  defendant  as  purchaser  does  not  appear. 

We  cannot  say  that  the  finding  of  the  court  was  not  supported  by  this  evi- 
dence of  the  express  contract  of  the  parties.  Whether,  if  the  defendant  was 
thus  put  in  possession,  her  right  of  possession  has  become  extinguished,  we 
are  not  called  upon  to  determine  from  the  case  before  us. 

There  should  be  a  new  trial.  We  will  add,  with  a  view  to  the  further  pro- 
ceedings which  may  be  had  in  the  case,  that  we  do  not  construe  the  answer  as 
being  in  the  nature  of  an  equitable  counter-claim,  whereby  an  accounting  is 
sought,  or  a  specific  performance  of  the  executory  contract.  We  do  not  un- 
derstand that  it  was  intended  to  be  of  that  chaiacter. 

The  judgment  is  set  aside,  and  a  new  trial  ordered. 


Kanne  v.  MiXNKAPOLis  &  St.  L.  Ry.  Co. 
Filed  June  4, 1883. 

A  depo*nt  of  the  amount  of  an  award  of  damages  for  land  taken  under  the  law  of  eminent  domain, 
^nrhere  a  deposU  ia  authorized  to  be  made  for  the  ase  of  the  land-owner.  Is  nnavailing  if  a  condition 
ill  impoMd  reapeeting  the  payment  of  the  money  deposited  to  the  owner.  It  is  Immaterial  whether  or 
not  the  agent  making  the  deposit  was  anthorissed  to  impose  the  condition. 

Admissibility  of  evidence  conaidered. 

Appeal  from  an  order  of  the  district  court,  Waseca  county. 

fAiwUi  d-  LeMe,  for  raspondent.     CoUester  Bros.,  for  jippellant. 

I>u:KTN.«iON,  J.  Action  under  the  statute  by  a  land-owner,  ficross  whose 
land  the  defendant  had  constructed  its  line  of  i*oad,  to  recover  the  land,  with 
«1aTuage.s  for  withholding  the  same,  and  for  the  rent  and  profits.  The  defend- 
ant alleged  a  prior  condemnation  of  the  land  under  its  charter,  which  author- 
ized the  amount  of  the  award  of  damages  to  be  deposited  in  coui-t  for  the  use 
of  the  land-owner.  The  award  maile  in  the  condemnation  proceedings  was 
not  paid  to  the  plaintiff,  l)ut  by  one  Smith,  in  behalf  of  the  defendant,  deposited 
with  the  clerk  of  the  district  court,  with  instructions  to  pay  the  same  to  the 
phiintiff  whrn  he  nhouhl  €.i'£*'ute  a  deed  to  the  defendant. 

The  deposit,  with  the  condition  respecting  payment,  was  uiuivailing.  It  is 
innuaterial  whetlier  or  not  Smith  was  authorized  by  the  defendant  to  impose 
the  condition  sis  to  payment.  The  defendant  acquired  no  right  to  tlie  prop- 
erty unless  by  payment,  or  by  an  unconditional  deposit  of  the  awaixl  for  the 
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use  of  the  plaintiff.  Sucli  a  deposit  was  not  made,  and  it  will  not  avail  the 
defendant  that  it  authorized  an  agent  to  make  it,  hut  that  lie  failed  to  do  ao 
either  by  not  depositing  the  money  at  all,  or  by  accompanying  the  deposit  with 
conditions  respecting  its  payment  to  the  plaintiff.  The  Atwater  letter  was 
not  admissible  for  the  purpose  for  which  it  was  offered.  It  w^as  not  compe- 
tent to  disprove,  by  the  mere  declarations  of  a  third  person,  that  which  a  wit- 
ness  had  testified  to  as  a  fact  upon  the  trial. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  was  asked  in  effect  to  state  in 
what  way  he  had  been  damaged  by  the  occupancy  of  the  defendant.  The 
general  question  objected  to  was  in  complex  form,  including  several  interrog- 
atories, but  the  objection  was  not  made  on  that  ground,  nor  to  any  one  of 
the  several  questions  to  which  the  witness  was  called  to  answer.  If  any  one 
of  them  was  properly  put»  a  general  objection  to  the  whole  would  not  avail. 
Day  V.  Roth,  18  N.  Y.  448. 

There  was  no  error  in  the  question  as  above  indicated,  and  it  is  doubtful 
whether  the  whole  interrogatory  meant  more  than  this.  But  more  than  that, 
the  answer  of  tlie  witness  could  not  have  prej  udiced  the  defendant.  The  order 
refusing  a  new  trial  is  affirmed. 


Leo  and  another  «.  St.  Pattl,  M.  &  M.  By.  €k>. 
Filed  June  6, 1883.  i 

IftfMeno*  eoDslderad,  and  held  saiBolent  to  warrant  the  Jarj  In  finding  that  the  property  In  qoasHoB 
was  damaged  while  in  traniit  and  after  it  had  been  delivered  to  the  flnt  oarrier. 

Where  goods  have  been  transported  by  Beverul  successive  carriers,  and  tt  appears  that  tbey  wert 
In  good  condition  when  delivered  to  the  first  carrier,  the  Jury  may.  in  the  absence  of  evidence  to  the 
contrary,  presume  that  tlM  goods  reached  the  bands  of  the  last  carrier  in  the  same  condiUon  as  when 
delivered  to  the  first  carrier  In  the  line;  rollowing  Shriver  v.  Sious  City  ^  St.  P.  R,  Co.  34  Minn.  SOS. 
This  mle  is  not  changed  by  the  fact  that  the  Inst  carrier,  instead  of  transferring  the  goods,  transports 
them  over  the  line  in  the  foreign  car  In  which  it  received  them. 

Appeal  from  an  order  of  the  district  court,  Clay  county. 

Mosness  &  Larrahee,  for  respondent.  .5.  B.  Qaluaha  and  /.  Kling^  for  ap- 
pellant. 

Mitchell,  J.  The  plaintiff  shipped  a  car-load  of  stoves  at  Chicago  with 
the  Chicago  &  Northwestern  Kailroad,  consigned  to  themselves  at  Moorhead. 
in  this  state.  The  goods  passed  to  their  destination  over  the  Chicago  &  Xorth- 
westem  and  the  Omaha  Bailroads  to  St.  Paul,  and  thence  to  Moorhead  over 
defendant*s  road  WJien  they  arrived  in  St.  Paul  the  defendant,  instead  of 
transferring  thein,  allowed  them,  as  is  customary,  to  be  transferred  over  their 
road  in  the  foreign  car  in  which  they  had  been  transported  from  Chicago,  and 
billed  them  through  in  that  car  from  St.  Paul  to  Moorhead  without  opening 
it  or  inspecting  the  contents.  When  the  car  reached  its  destination  and  was 
opened,  the  stoves  were  found  badly  broken,  and  hence  this  suit  for  damages. 
We  think  theie  was  evidence  from  which  the  jury  might  find  that  the  stoves 
were  in  good  condition  when  delivered  to  the  first  carrier. 

It  is  true  that  plaintiff  did  not  produce  such  evidence,  but  this  would  \*e 
immaterial  if  the  defendant  subsequently  supplied  it.  In  its  attempt  to  show 
that  the  stoves  were  damaged  by  reason  of  bad  packing,  we  think  defendant 
produced  evidence  tending  to  show  that  the  damage  occurred  while  the  prop- 
erty was  in  transit.  In  fact,  the  introduction  of  such  evidence  proceeds  upon 
that  assumption.  The  nature  of  the  breakage,  as  described  by  the  witnesses, 
tends  to  sliow  that  it  occurred  in  the  car.  One  witness  says  **that,  judginj^ 
from  the  manner  in  which  the  stoves  were  broken,  he  should  say  that  there 
was  negligence  either  in  the  packing  or  carrying,  and  that  the  breakage  might 
have  ]>een  caused  either  by  poor  packing  or  from  careless  management  in  carry- 
ing them. " 
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We  liave  not  overlooked  the  fact  that  this  same  witness  testifies  that  they 
were  not  properly  packed,  and  that  this»  in  his  opinion,  was  tiie  cause  of  the 
injury, — a  cause  for  which,  if  it  existed,  the  shipper  or  the  first  carrier,  and 
not  defendant,  was  responsible.  But  as  to  the  mode  of  packing.the  evidence 
was  confiictiug;  one  of  the  plaintiffs,  who  saw  the  stoves  when  the  car  was 
opened,  testifying  that  they  were  properly  packed. 

The  Jury  might  have  found  from  the  testimony  on  the  part  of  the  defend- 
ant that  the  damage  occurred  while  the  goods  were  in  transit,  and  yet  be  at 
liberty  to  reject  the  theory  of  the  witnesses  that  it  was  caused  by  careless 
packing. 

2.  Where  goods  have  been  transported  by  several  successive  earners,  ainl 
It  appears  that  they  were  in  good  condition  when  delivered  to  tlie  first  carrier, 
the  jury  may  presume,  in  the  absence  of  evidence  to  the  contrary,  that  the 
goods  reached  the  hands  of  the  last  carrier  in  the  same  condition  as  when  de- 
livered to  the  first  carrier  in  the  line.  Tliis  rule  is  founded  upon  important 
considerations  of  public  policy.  Shi'ii)er  v.  8iotix  Gity  d:  8t  P.  R.  Co.  24  Minn. 
506;  LaugMin  v.  Chicago  ct  N.  W.  By.  Co,  28  Wis.  204;  Smith  v.  N,  F.  C, 
R,  Co.  43  Barb.  226;  Brintnall  y.8.(&  W.  R.  Co.  32  Vt.  665;  Dixon  v.Rieh- 
mond  df  DanvUle  R.  Co.  74  2i.  C.  538. 

This  rule  is  not  modified  or  changed  by  the  fact  that  the  last  carrier,  in- 
stead of  transferring  the  goods,  transported  them  over  its  line  in  the  foreign 
car  in  which  it  received  them.  As  a  matter  of  convenience  to  the  carriers 
themselves,  this  is  usually  done  where  the  freight  is  received  in  car-loads  for  a 
conomon  destination.  To  indulge  in  a  different  presumption  in  such  cases 
would,  as  business  is  now  conducted,  practically  abrogate  the  rule  referred  to. 
We  can  see  no  distinction  in  this  respect  between  goods  transported  by  the 
car-load  in  a  locked  car  and  goods  transported  in  a  package  nailed  or  otherwise 
fastened  up.  If  there  be  any  difEereuce,  it  would  be  in  favor  of  applying  the 
rule  more  strictly  in  the  former  case  than  in  the  latter;  for  we  see  no  reason 
why  the  carrier  would  not  have  the  right  to  open  the  car  for  the  purpose  of 
inspecting  the  contents,—- a  right  which  they  might  not  have  in  the  case  of 
closed  packages.  Of  course,  we  are  not  now  speaking  of  ears  in  transit  from 
a  foreign  country  in  bond  and  under  the  seal  of  the  United  States  custom- 
house authorities. 

Order  denying  new  trial  afflj? med. 


Knudson  c.  Curlby.  .     . 

Filed  June  6.  1883. 

In  an  aotlon  to  let  aside  a  tax  lale  and  tha  oertlflcate  of  tale  Issaad  thereon  a§  a  clood  apon  the 
title,  th0  complaint  rnnit  allege  the  facts  Bhowing  that  «ach  sale  was  not  valid.  An  allegation  **  that 
said  sale  of  said  land  was  made  without  anthorlty  of  law,  and  Is  Told/'  is  not  snfflclent. 

Al9o  A«AI,— foUowlng  WMon  ▼.  Perkint,  28  Minn.  413,  [S.  C.  10  N.  W,  Rkp.  4^4^]— that  a  complaint 
which  Is  clearly  finamed  as  one  to  remove  a  specified  ck>nd  apon  title,  cannot,  tfdefeciiTe  as  soch,  be 
snsUlned  as  a  complaint  nnder  Gen.  St.  1878,  r.  76,  f S  2, 3,  to  determine  an  adverae  claim,  although  it 
sUtea  facts  showing  that  plaintiff  might  have  brought  and  maintained  suoh  stntntory  action. 

Where  the  complaint  does  not  state  fHcts  sufficient  to  constitute  a  cause  of  action,  a  finding  "that 
the  allegations  of  the  complaint  are  true,"  is  not  sufHclent  to  support  a  Judgment  for  the  plaintiff. 

Appeal  from  a  judgment  of  the  district  court,  Fillmore  county. 

Gray  A  Thompson,  for  respondent.    E.  N.  Donaldson^  for  appellant. 

Mitchell,  J.  The  complaint  in  this  action  was  clearly  drawn  as  a  bill  in 
equity,  under  the  former  system  of  pleading,  to  set  aside  a  tax  sale  and  the 
certificsite  issued  thereon  as  being  a  cloud  upon  plaintiff's  title.  The  oi-der  in 
which  the  trial  was  proceeded  with  in  the  introduction  of  evidence,  corrobo- 
rates this  view,  the  plaintiff  assuming  the  burden  of  proving  the  cloud  and  its 
invalidity.    The  complaint  was  not  good  iis  one  to  remove  a  specific  cloud 
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from  the  title,  because  it  alleges  no  facts  shomng  that  the  tax  sale  or  wrtiC- 
cate  was  not  valid ;  the  only  allegation  in  that  r^ard  being  "  that  said  sale  <>f 
said  land  was  made  without  aotliority  of  law,  and  is  void." 

This  court  has  held  that  a  complaint  which  is  clearly  framed  as  one  to  rf- 
move  a  specified  cloud  upon  title  to  real  estate  cannot,  If  defective  as  su^li, 
be  sustained  as  a  complaint  in  an  action  under  Gen.  St.  1878,  c,  75,  §§  2,  -i, 
to  determine  an  a<lverse  claim,  although  it  states  facts  showing  that  plaintiff 
miglit  have  brought  and  maintained  such  a  statutory  action.  WnlUm  v. 
Perkins,  28  Minn.  413;  [S.  C.  10  X.  W.  Rep.  424.] 

The  reasons  for  this,  arising  out  of  the  special  and  extraoi-dinary  nature  t^f 
this  statutory  action,  are  fully  stated  in  the  opinion  of  this  court  in  the  c:iae 
referred  to,  and  need  not  be  here  repeated.  We  must,  therefore,  in  the  con- 
sideration of  this  case,  treat  it  as  an  action  to  remove  a  cloud  from  title. 

The  findings  of  the  court  (except  as  to  possession,  which  is  not  material)  ari^ 
"  that  all  the  allegations  and  averments  of  the  plaintllT*s  complaint  are  tnie. 
and  all  the  denials  and  allegations  of  the  defendant's  answer,  inconsistent 
with  or  contradicting  the  allegations  of  tlie  plaintlflTs  complaint,  are  untrue  " 
Now,  if  the  complaint  had  stated  facts  sufficient  to  constitute  the  cause  of 
action  attempted  to  be  set  up,  these  findings  would  have  been  sufficient  to 
support  the  judgment.  Also,  if,  notwithstanding  the  insufficiency  of  tin- 
complaint,  the  parties  had  gone  fully  into  the  trial  of  the  subject-matter  and 
the  court  had  found  facts  sufficient  to  entitle  plaintiff  to  judgment,  the  con^ 
plaint  might  have  been  amended  to  conform  to  the  facts  proved  and  fouml 
and  the  judgment  have  been  sustained.  But  in  this  case  the  finding  w 
merely  that  the  allegations  of  the  complaint  are  true,  and  when  we  t4irn  to 
the  complaint  we  find  that  it  does  not  state  facts  sufficient  to  constitute  a 
(Uiuse  of  action.  The  necessai'y  consequence  is  that  there  are  no  findings  ti» 
sustain  the  judgment.  We  would  have  the  power,  under  the  existing  staUe  o( 
the  pleadings  and  findings,  to  order  judgment  for  defendant ;  but  in  view  of  the 
limitation  contained  in  section  7  of  chapter  1S7,  Gen.  Laws  1881,  under  which 
this  tax  sale  was  made,  such  disposition  of  the  case  might  work  some  bani- 
sh ip.  We  have,  theVefoie,  decided  simply  to  reverae  the  judgment  and  remand 
the  cause,  and  let  the  court  below  take  such  action  upon  the  application  «]f 
the  parties  as  he  may  deem  proper  and  in  furtherance  of  justice. 

As  the  conclusions  already  reached  dispose  of  the  case,  it  is  unnecessary  to 
consider  the  questions  discussed  by  counsel  involving  the  validity  of  the  tax 
sale  referred  to ;  but,  with  reference  to  another  trial,  we  might  add  that  thf 
delinquent  list  as  published,  as  shown  by  the  record  before  us,  is  fatally  «!p- 
fective.     It  is  as  follows  : 

"ViLLAGK   OF   LaNESBORO. 

"  Ole  Knudson. 
'^1873  to  1880,  inclusive, I  16  I  7  |  23120/' 

Without  any  heading  to  show  what  these  figures  refer  to,  they  contain  no 
description  of  the  property  upon  which  the  taxes  are  claimed  to  be  due. 

We  further  remark  that  plaintiff  has  fallen  into  two  errors  in  his  con- 
struction of  section  1  of  the  act  referred  to.  lie  construes  the  expression  -at 
the  time  of  making  the  list  of  delinquent  taxes  for  the  present  year  "  '*^  rb- 
ferring  to  the  taxes  of  1881,  which  become  delinquent  in  1882.  Although  not 
very  aptly  worded,  it  is  clear  from  the  context  that  this  refers  to  the  delin- 
quent list  made  the  then  present  year  (1881)  for  the  taxes  of  1880.  The  plain- 
tiff also  assumes  that  only  those  lands  could  be  sold  under  this  act  for  taxe> 
of  1879  and  prior  years,  which  had  already  been  legally  forfeited  to  the  state. 
An  examination  of  the  act  itself  will  show  that  it  provides  for  the  sale  of  all 
lands  upon  which  the  taxes  for  those  years  had  become  rMin^tent  and  had  not 
been  satisfied  by  payment,  redemption,  or  sale  of  the  land  to  actual  purchaser*. 

Judgment  reversed  and  cause  remanded. 
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Conger  v.  Xesbitt. 
Filed  June  6.  1883. 

Evidence  considered,  and  held  sunicient  to  sasUln  the  findings. 

The  jorisdiction  of  the  municipal  conrt  of  St.  Paol  is  limited  to  civil  actions  *'  where  the  amount  in 
c«»ntrov6riiy  does  not  exceed  f2uu."  Held,  that  the  interest  ft-ora  the  time  of  the  finding  or  verdict  un- 
til jadgment  is  entered  is  not  to  be  taken  into  account  in  determining  the  Jarisdiction  of  the 
court ;  hence,  where  the  finding  or  verdict  is  for  the  sum  of  iEMO  or  less,  it  is  not  in  excess  of  tlie  jurt.i- 
diction  of  the  court  to  enter  ju<tgment  tor  such  sum  and  interest,  although  the  amount  exceed^ 
t*jnO;  such  interest  being  allowed  as  an  incident  to  tlie  main  recovery,  and  never  having  been  ''in 
controversy." 

Appeal  from  a  judgment  of  the  municipal  court,  city  of  8t.  Paul. 

W,  H,  Grant,  tor  respondent.  W.  Hammonds^  Lamjyreyd;  James,  ^iid  Lam- 
prey, James  &  Warren,  for  appellant. 

Mitchell,  J.  The  important  question  in  this  case  for  the  determination 
of  the  court  below  was  whether  the  plaintiff  derived  title  to  the  note  in  suit 
immediately  from  the  payees,  Laraway,  King  &  Perrine,  or  intermediately 
through  her  husband,  A.  J.  Conger.  If  immediately  from  the  former,  then  no 
e^liiities  existing  betweea  the  defendant  and  A.  J.  Conger  ever  attached  to  it. 
The  court  below  found  tliis  to  be  the  fact,  and  we  are  of  opinion  that  there  is 
sufficient  evidence  to  sustain  the  finding. 

The  evidence  tends  to  show  that  in  the  purchase  of  the  note  A.  J.  Conger 
wiis  acting  merely  as  agent  for  the  plaintiff.  The  fact  that  through  mistake 
or  inadvertence  the  payees  indorsed  it  payable  to  the  order  of  tlie  agent  in- 
stead of  the  principal  to  whom  it  in  fact  belonged,  would  not  prevent  her 
from  maintaining  an  action  up<m  it  in  her  own  name,  and  showing  by  p:irol 
her  relation  to  and  right  of  property  in  the  note.  Cassldy  v.  Fivift  Nat,  Bank 
of  Faribault,  14  N.  W.  Uei*.  303. 

The  case  of  Third  Nat,  Bank  of  Syrw jo-s a  v.  (Hark,  23  Minn.  263,  cited  by 
appellant,  is  not  in  point.  That  was  a  csise  where  an  indorsee,  claiming  by 
virtue  of  ^n  Indorsement,  sought  to  change  or  vary  the  indorsement  by  parol, 
so  as  to  deprive  the  maker  of  his  defense.  In  such  a  case,  under  the  law- 
mewhant,  the  indoreee's  rights  in  that  regard  depend  entirely  upon  tlie  in- 
dorsement, and  he  must  stand  or  fall  upon  it  as  written.  • 

The  defendant,  however,  contends  that  the  evidence  shows  that  even  if 
plaintiff  acquired  the  note  immediately  from  the  payees,  yet  she  subsequently 
made  a  gift  of  it  to  her  husband.  For  this  he  relies  mainly  upon  a  statement 
of  (longer  that  **his  wife  gave  the  note  to  him  to  use  just  as  any  other  prop- 
j)erty.**  Considered  in  connection  with  the  other  evidence,  we  do  not  think 
that  this  language  necessarily  means  that  she  mtuie  htm  a  gift  of  it  so  as  to 
ronstitute  him  owner.  Xeither  does  the  fact  that  plaintiff  allowed  her  hus- 
band to  present  the  note  in  his  own  name  as  a  claim  belonging  to  him  in  the 
arbitration  between  himself,  on  the  one  part,  and  the  defendant  and  one  J. 
\.  Conger,  on  the  other  part,  estop  her  from  now  asserting  her  ownership.  It 
does  not  appertr  that  defendant  wjis  prejudiced  or  misled  to  his  damage  by  the 
act  of  the  plaintiff.  The  claim  was  disallowed,  because  it  was  against  defend- 
ant alone,  and  not  against  him  and  A.  A.  Conger  jointly. 

2.  The  complaint  in  this  action  asked  jiulgment  for  $20(),  besides  costs  and 
disbursements.  The  finding  of  the  court  was  ma<le  February  2,  1880,  and  or- 
dered judgment  for  plaintiff  for  .'^19H.25  and  her  costs.  The  judgment  was 
not  entered  until  Xovemher  10,  1882.  when  thecleikentered  judgment  for  the 
amount  of  the  finding  and  the  interest  thereon  from  its  date  up  to  the  date  of 
the  entry  of  the  judgment,  amounting  in  all  to  .'?234.  The  juiisdiction  of  the 
municipal  court  of  St.  l*aul  is  limited  to  civil  actions  »*  where  the  ftiwmnt  in 
isontroversy  does  not  excee<l  8200."  The  action  of  the  clerk  in  coiuputing  in- 
terest from  the  time  of  the  finding  until  judgment  was  entered,  and  adding  it 
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thereto,  was  correct,  and  the  judgment  so  entered  was  within  the  juriadiction 
of  the  court.  The  interest  accruing  subsequent  to  the  finding  was  never  in 
controversy.  It  is  allowed  much  the  same  as  costs  and  disbursements, — as  an 
incident  to  the  main  recovery, — and  is  not  to  be  taken  into  account  in  determin- 
ing  the  jurisdiction  of  the  court. 
Judgment  affirmed. 


Wilson  v.  Shekffbillioh. 
Filed  May  29. 1883. 

Appeal  from  a  judgment  of  the  municipal  court,  city  of  St.  Paul. 

John  J,  Mullen  and  James  B.  Beals,  for  appellant.  E.  V,  Rutherford,  for 
respondent. 

Bv  THE  Court.  The  judgment  must  be  reversed.  If  any  lien  defendant 
may  have  had  on  the  property  was  not  extinguished  by  the  mortgage  fore- 
closure, he  was  estopped  to  assert  it  against  the  purchaser  by  his  silence  a: 
the  sale. 

Judgment  reversed,  and  judgment  in  the  court  below  for  plaintiff,  for  pos- 
session of  the  property,  directed. 


Olson  v,  Osborne  and  others. 
Filed  June  8, 1888. 

Under  aectlon  40,  «■  66,  Gen.  St.,  (corresponding  to  section  49,  e.  66,  Gen.  St.  1873,)  m  amended  by 
chapter  68,  Laws  1877,  and  by  chapter  38,  Laws  1378,  actions  (of  the  kind  in  said  wction  40  mentioned) 
against  a  foreign  corporation  may  be  brought  in  any  oonnty  designated  by  the  plaintiff  1b  his  com- 
plaint. 

Appeal  from  an  order  of  the  district  court,  Freeborn  county. 

Lovely  €&  Morgan^  for  respondent.  Pahner  ds  McAdam^  and  Ghrdon  E. 
Cole,  of  counsel,  for  appellants. 

.  Berry,  J.  Section  40,  c.  06,  Gen.  St.,  (corresponding  to  section  49,  a  ^, 
Gen.  St.  1878,)  was  so  amended  by  chapter  68,  Laws  1877,  as  to  read,  so  far  as 
here  important,  as  follows:  *'  In  all  other  cases  except  when  the  state  of  Min- 
nesota is  plaintiff,  the  action  shall  be  tried  in  the  county  in  which  the  defend- 
ants or  any  of  them  shall  reside  at  the  commencement  of  the  action ;  or  if  none 
of  the  parties  shall  reside  or  be  found  in  the  state,  or  the  defendant  be  a  for- 
eign corporation,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint,  subject,  however,  to  the  power  of  the  court 
to  change  the  place  of  trial  in  the  cases  provided  by  law:  *  *  *,  provideJ 
that  the  place  where  any  corporation  existing  under  the  laws  of  this  state  ha< 
its  principal  office  and  place  of  business,  shall  be  held  to  be  the  place  of  tin* 
residence  of  such  corporation  within  the  meaning  of  this  act." 

By  chapter  38,  Laws  1878,  the  foregoing  section  was  "amended  by  strik- 
ing out "  the  proviso  and  *•  inserting  in  lieu  thereof  the  following  additiou 
to  said  section:  *A  corporation  shall  be  deemed  to  reside  in  any  oountv 
where  it  has  an  office,  agent,  or  place  of  business,  within  the  meaning  of  thi^* 
section.' "  Before  the  amendmeat  of  1878,  it  is  clear  that  under  the  secUou 
amended  actions  against  a  foreign  corporation  might  be  well  brought  in  xd} 
county  designated  by  the  plaintiff  in  hte  complaint.  The  amendment  doe.- 
not,  in  our  opinion,  affect  the  privilege  of  designation  thus  accorded  to  a 
plaintiff.  It  is  expressly  and  explicitly  allowed  in  the  act  of  1877,  and  not- 
withstanding the  amendment  of  1878  it  retains  its  place  in  the  statute  with- 
out the  change  of  a  letter.    If  it  had  been  the  intention  of  the  legislature  to 
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abrogate  it,  it  seems  to  us  that  an  intention  so  easy  of  expression  would  have 
been  expressed  directly  and  distinctly.  There  can  be  no  claim  that  the  pro- 
vision allowing  the  privilege  is  repealed  in  whole  or  in  part,  except  by  impli- 
cation, and  repeals  of  that  sort  are  not  favored,  but  must  distinctly  appear* 
The  provision  is  a  special  one  for  special  cases,  and  therefore,  by  a  familiar 
canon  of  construction,  controls  general  words  in  which  such  cases  might  other- 
wise be  embraced. 

We  have  endeavored  to  give  due  weight  to  the  arguments  urged  with 
much  force  and  ingenuity  for  a  different  construction  of  the  statute,  but  upon 
the  best  consideration  which  we  have  been  able  to  give  to  the  case,  we  are  of 
opinion  that  the  proper  reading  of  so  much  of  the  section  under  examination 
(section  49,  c.  66,  Gen.  St.  1878)  as  is  involved  in  this  case,  is  that  actions  of 
the  kind  there  mentioned  shall  be  tried  in  the  county  where  the  defendants 
or  any  of  them  reside  at  the  commencement  of  the  action, — a  domestic  corpo- 
ration being  deemed  to  reside  in  any  county  where  it  has  an  office,  agent,  or 
place  of  business, — and  that  such  actions  against  a  foreign  corporation  may  be 
brought  in  any  county  designated  by  the  plaintiff  in  his  complaint. 

Whether  quasi  and  municipal  corporations  are  to  be  regarded  as  domestic 
corporations,  is  a  question  not  presented  by  this  case. 

Order  refusing  a  new  trial  affirmed. 


M£Mt]RER  and  another  t>.  Carey. 
Filed  June  8, 1883. 

It  is  a  general  mle  (In  the  abienee  of  tpecial  faete  oreatlng  an  ezeeptlon)  tbat  an  IndebtedneM  of 
his  cQStomer  to  a  retail  dealer  upon  a  ranalng  accoont  farniehes  one  cause  of  action,  and  if  •ach 
cause  of  action  is  split,  and  a  recovery  had  upon  a  part  of  it,  the  Jndgment  is  a  bar  to  any  farther  re- 
covery thereopon. 

Appeal  from  judgment  of  the  municipal  court,  city  of  St.  Paul. 

Wm.  Louis  Kelly y  for  respondents.    H.  V.  Rutherford,  for  appellant. 

By  the  Court.  There  was  a  running  account  between  plaintiff  and  de- 
fendant for  butcher's  meat  sold  by  the  former  to  the  latter  from  time  to  time, 
>)etween  January  1  and  October  6, 1882;  the  balance  remaining  unpaid  at  the 
latter  date  being  something  over  $160.  On  October  19th  plaintiff  recovered , 
judgment  in  a  justice's  court  for  $100  of  this  balance,  having  commenced  suit ' 
therefor  on  October  11th.  There  being  no  evidence  in  the  cade  at  bar  having 
;my  reasonable  tendency  to  show  that  the  meat  was  furnished  upon  any  agree- 
ment for  credit,  the  price  of  it  ii^as  due  upon  deliveiy,  and  hence  plaintiffs 
might  have  brought  suit  for  the  whole  balance  at  the  time  when  they  sued  for 
the  ^100.  In  the  present  action  plaintiffs  seek  to  recover  the  remainder  of 
the  balance  mentioned.  But  the  judgment  of  the  justice  is  well  pleaded  in 
bar  as  a  former  recovery  upon  the  same  cause  of  action ;  for  it  is  a  general 
rule  (in  the  absence  of  special  facts  to  create  an  exception)  that  an  indebted- 
ness of  his  customer  to  a  retail  dealer  upon  a  running  account,  furnishes  one 
entire  cause  of  action,  and  if  such  cause  of  action  is  split  and  a  recovery  had 
upon  a  part  of  it,  the  judgment  is  a  bar  to  any  further  recovery  thereupon. 
Amer.  Button  Hole,  etc,,  Co,  v.  Thornton,  28  Minn.  418;  [S.  0.  10  N.  W.  Bep. 
425 ;]  Guernsey  v.  Carver,  8  Wend.  492 ;  ISecor  v.  Sturstis,  16  N.  Y.  648. 

Judgment  reversed. 
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SUPREME  COURT  OF  MICHiaAIf. 


NiiKPARD  c.  Gates. 
Filed  June  6,  1883. 

Where  notice  of  prooeedingn  to  lay  OQt  a  public  highway  •iiffi«lently  states  the  starting  point  ar*d 
width,  the  ose  of  the  words  '•  varying  so  far  as  Is  necessary  to  find  saltable  ground  for  making  a  zood 
and  sabstantial  road"  will  not  Vitiate  the  legality  of  the  highway,  so  far  as  It  actoally  follow*  ih& 
survey  lines. 

The  constitutional  reqairement  that  leave  niu.<(t  be  obtained  from  the  board  of  supervisors  beftire 
any  navigable  stream  can  be  bridged,  does  not  apply  to  streams,  which,  in  their  natnml  condition.  »rv 
not  adapted  to  any  valuable  boat  or  vessel  navigation. 

Coinp.  Liiws,  ki  l'320-l,  allowing  treble  damagM  for  injuries  to  highways  and  bridges,  is  DOft.Qnc<Hr- 
stitutioiial ;  but  such  damages  are  punitory  and  ought  to  be  imposed  in  cases  not  clearly  define  1  ts 
not  involving  something  like  willful  wrong.  The  statute  applies  only  to  active  injuries  proceed) n.:; 
directly  from  unlawful  acts,  and  the  single  damages  are  limited  to  what  would  have  been  satllc^Bt 
at  the  time  of  the  injury  to  restore  the  road  to  its  former  condition. 

Comp.  Laws,  S§  1320-1.  giving  treble  damages  for  injuries  to  highways,  does  not  apply  to  one  «li'- 
as  agent  of  A  corporntlon,  has  made  a  cut  in  the  rond  by  statutory  anth<Hrity,  but  has  not  proper: > 
bridged  it ;  this  would  be  corporate  neglect,  but  not  a  positive  misfeasance  by  the  agent.  Nor  «ou:. 
the  diversion  of  a  stream  from  a  channel,  where  it  already  crossed  the  road,  be  actionable  a«  agatr.--. 
the  agent,  if  authorized  ;  and  if  the  bridge  over  the  old  channel  was  remodeled  by  the  agent  In  coerert 
with  the  highway  commissioner,  his  removal  of  the  old  bridge  would  not  be  a  trespass,  and  any  (^att<« 
of  action  arising  therefrom  would  be  at  common  law,  and  not  under  the  statute. 

The  treble  damages  allowed  by  Comp.  Laws,  1 13:^,  for  injuries  to  bridges,  are  for  injury  to  it^ 
structure  and  not  to  public  travel;  and  la  an  action  therefor  evidence  of  the  importance  of  the  rcKi-. 
to  the  people,  and  of  its  use,  is  inadmissible. 

Whether  an  overseer  of  highways  can  sue  for  Injuries  to  a  highway  ftom  acts  done  before  the  cre»- 
tion  of  the  township  in  which  he  is  overseer,  and  wliere  the  only  damage  alleged,  since  such  to«rn<^hif 
was  set  off,  resulted  to  it  fh>m  the  cost  to  tV.e  town  of  malcing  changes  in  the  highway  that  were  rrs- 
dered  necessary  by  the  acts  charged,  quare. 

EiTor  to  Iosco. 

Sibley  Q,  Taylor ^  for  plaintiff.  Holmes,  Collbis  <fe  Stoddard,  for  itefeuclani 
and  appellant. 

CAMrBELL,  J.  This  action  was  brought  to  recover  treble  damages  undt^! 
sections  1320  and  1321,  of  the  Compiled  Laws  of  1871,  for  injuries  to  a  higl:- 
way  and  bridge.  The  declaration  set  out  in  substance,  as  the  grievance,  that 
in  March,  1877,  there  was  a.  section-line  highway,  including  a  bridge  over  tlif 
east  branch  of  the  Au  Gris  river,  and  that  defendant  removed  and  destr*»yf^l 
the  bridge,  made  a  cut  through  the  highway,  and  diverted  the  stream  thrones 
the  cut.  The  special  damage  alleged  was  that  the  authorities  of  the  townsh  » 
were  compelled  to  rebuild  the  bridge,  and  also  to  bridge  over  the  cut  or  elite! » 
The  facts  were  that  in  MhicIi.  1877,  the  Au  Oris  River  East  Branch  Impr•^^^ 
ment  Company  were  authorized  to  improve  the  navigation  at  that  p«>int  iv 
cutting  a  new  channel  across  a  bend,  and  the  ditch  or  cut  referred  to  was  tlt> 
new  channel;  that  the  bridge  across  the  old  channel  was  taken  up  in  \vxn  i>> 
furnish  materials  for  bridging  the  cut,  and  so  much  of  it  as  was  deemed  nt^^^- 
sary  was  relaid  in  its  old  position  in  a  different  way,  the  channel  having  ce:i>«^l 
to  be  of  any  use  for  running  logs  or  other  floatage.  The  bridge  over  the  cnr 
was  after  a  time  replaced  by  the  town  as  not  sufficient.  It  was  claimed,  aii«- 
there  was  testimony  tending  to  show,  that  defendant  acted  as  agent  of  tl »- 
improvement  company,  and  that  the  commisioner  of  highways  approve<l  thr 
bridges  that  he  left  in  place. 

In  the  view  we  have  taken  of  the  case  it  is  not  necessary  to  discuss  at  larsrp 
the  legal  sufficiency  of  the  highway  in  question.  Being  laid  out  as  a  seotiou- 
line  road,  with  a  sufficient  starting  point  and  width  declared,  we  do  not  thinV 
that  the  language  *'  varying  .ho  far  as  is  necessary  to  find  suitable  ground  f^r 
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making  a  good  and  substantial  road"  would  vitiate  so  much  of  the  road  as 
actually  followed  the  survey  lines;  and  such  .ieeins  to  have  been  the  road  in 
question  at  the  place  described.  The  objection  that  no  authority  had  been 
given  by  the  board  of  supervisors  to  build  the  bridge  would  have  required  at- 
tention if  it  did  not  appear  that  this  branch  of  the  Au  Gris  was  only  used  for 
tloating  logs,  and  does  not  appear  to  have  been  adapted  in  its  natural  (condi- 
tion to  any  valuable  boat  or  vessel  navigation.  The  clause  in  the  constitu- 
tion providing ''  that  no  navigable  stream  in  this  state  shall  be  either  bridged 
or  dammed  without  authority  from  the  board  of  supervisors  of  the  proper 
county,  under  the  provisions  of  law,  *'has  been  understood  as  adopted  in  fur- 
therance of  the  policy  of  the  ordinance  of  1787,  which  stipulatefl  that  the 
navigable  waters  leading  into  the  Mississippi  and  St.  Jiawrence.  and  the  car- 
rying places  between  the  same,  shall  be  common  highways,  and  forever  free," 
etc.  Ordinance  of  1787,  art.  4.  That  has  been  considered  an  referring  to  nav- 
igation in  its  proper  sense  by  some  sort  of  boats  used  as  means  of  carriage. 
At  the  date  of  the  ordinance  the  largest  portion  of  the  carrying  trade  in  the 
uorth-west  was  conducted  in  moderate-sized  LK>ats;  and  the  cargoes,  and  some- 
times the  boats  themselves,  were  taken  across  the  portages  or  cjirrying  places 
dividing  one  stream  or  stretch  of  navigable  watei*8  from  another.  The  legis- 
lature of  1851  so  construed  the  constitution,  by  confining  the  necessity  of 
special  leave  from  the  supervisors  for  constructing  bridges,  to  streams  naviga- 
ble by  boats  or  vessels  of  15  tons  burden  or  more,  while  the  supervisors  were 
authorized  to  make  general  regulations  in  regard  to  shallower  streams.  Laws 
1851,  p.  240,  ^§  23,24.  In  the  absence  of  anything  appearing  to  the  contrary, 
we  do  not  think  that  a  bridge  which  does  not  interfere  with  convenient  float- 
age can  be  regarded  as  having  been  built  illegally  in  completing  this  highway. 

Xeither  are  we  prepared  to  hold  that  the  statute  giving  treble  damages  is 
unconstitutional?  It  liad  been  in  force  several  years  before  the  constitution 
of  1850  was  adopted;  and  was  never,  so  far  as  we  can  learn,  challenged  before 
or  since.  This  is  not  the  only  instance  in  which  more  than  single  dam- 
ages have  been  provided  for  in  case  of  trespasses,  and  such  laws  have  always 
been  acted  on  without  question.  But  inasmuch  as  treble  damages  are  in  their 
nature  punitory,  it  cannot  be  assumed  they  were  designed  to  be  inflicted  in 
any  case  not  clearly  defined,  or  in  any  case  not  involving  something  like  willful 
wrong.  The  statute  applies  to  nothing  but  active  injuries  proceeding  directly 
from  unlawful  acts.  They  must  be  such  acts  as  "  injure  the  highway,"  by  im- 
pairing its  good  condition.  Acts  which  do  not  affect  the  condition  of  the  road 
itself  may  be  actionable  at  common  law,  but  cannot  come  within  the  terms  of 
this  statute.  And  it  follows,  necessanly,  that  the  damages  allowed  to  be 
trebled  can  be  no  more  than  would  have  sufficed  at  the  time  of  the  injury  to 
put  the  road  in  its  former  condition.  It  also  follows  that  such  damages  can- 
not arise  from  mere  neglect,  but  must  come  from  active  misconduct. 

If  the  defendant,  as  the  record  seems  to  indicate  was  the  fact,  made  the  cut 
in  the  road  for  a  new  channel  under  the  proper  statutory  authority,  the  cut- 
ting itself  was  no  trespass,  and  any  failure  to  properly  bridge  over  the  cut 
would  be  an  act  of  corporate  neglect,  for  which  the  company  might  be  re- 
sponsible; but  it  could  not  be  such  a  positive  misfeiisance  as  would  make 
the  company's  individual  agent  a  trespasser.  And,  on  the  same  principle, 
the  diversion  of  the  stream,  if  authorized,  would  not  be  actionable  at  all. 
The  removal  of  the  old  bridge,  unless  under  some  proper  arrangement,  miglit, 
if  not  adetiuately  replaced,  come  within  the  statutor}^  mischief.  Hut  it  is 
evident  that,  after  the  diversion  of  the  stream,  there  would  not  be  the  same 
necessity  for  the  continuance  of  an  ordinary  bridge,  and  it  seems  to  us  clear 
that,  in  making  such  changes  as  were  made  here,  public  policy  would  he  jui- 
vanced,  and  not  hindered,  by  doing  it  in  concert  with  the  lawful  highway 
authorities.  If,  therefore,  in  good  faith  and  honestly,  the  old  bridge  was  re- 
modeled to  the  satisfaction  of  the  highway  commissioners,  such  action  could 
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not  be  regarded  as  a  trespass ;  and  any  cause  of  giievance  must  be  treated  as 
a  common-law  grievance,  and  not  as  a  statutory  wrong.  We  think  the  conn 
took  an  erroneous  view  of  tlie  effect  of  the  action  and  consent  of  the  highway 
officers. 

We  are  also  of  opinion  that  it  was  impro]>er  to  permit  testimony  concerDing 
the  importance  of  this  road  to  the  township,  and  of  its  use  by  the  population. 
The  damage  recoverable  under  the  statute  must  be  recoverable  for  injuQ"  to 
the  structure,  and  not  to  public  travel. 

As  the  case  must  go  back  for  a  new  trial,  it  would  be  improper  to  omit  r^- 
erence  to  a  difficulty  apparent  on  the  face  of  the  record.  There  seems  to  have 
been  no  evidence  concerning  the  creation  or  extent  of  the  highway  district 
It  appears  that  all  the  acts  done  on  which  the  liability  is  predicated,  were  done 
while  the  place  in  question  was  in  the  township  of'  Alabaster,  and  that  the 
only  da^nage  alleged  tince  the  town  of  Sherman  was  created,  was  consequen- 
tial from  the  cost  to  the  town  of  building  a  new  bridge  over  the  cut  and  re- 
moving the  bridge  already  there.  If  any  cause  of  action  existed  under  the 
statute  at  alU  it  arose  in  the  spring  of  1877,  and  the  damages  accrued  to  the 
road-district  injuries.  As  our  attention  was  not  called  to  this  diffictilty,  we 
express  no  opinion  as  to  where  any  right  of  action  exists,  if  it  exists  at  all,  at 
this  time.  The  theory  of  the  trial  below  was  so  radically  incori^ect  in  other 
paitlculars  that  we  confine  our  rulings  to  that. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Fox  t?.  Pierce. 
Filed  June  6,  1883. 

Ck)artEi  will  not«  nnleta  la  clear  cases,  establish  and  protect  a  way  Tor  passage  over  priTste  pnsp-' 
erty  on  the  ground  of  enforcing  speciAc  performance  of  a  partly  .executed  on  I  agreement,  or  of  ^ 
daring  and  protecting  a  presumptive  right  resulting  from  a  ase  which  originally  sprang  from  scch 
an  agreement. 

A  right  of  way  that  is  too  indefinite  for  a  determinate  description,  cannot  be  established  and  pro- 
tected by  a  court  of  chancery. 

Complainant  in  equity  must  so  state  his  case  in  his  bill  that.  If  admitted  by  answer  or  proved  at  the 
hearing,  the  court  can  decree  upon  It. 

A  bill  to  establish  a  right  of  way*  and  to  enjoin  encro:iehmonts  upon  it,  cannot  be  sustained  where 
it  does  not  furnish  the  means  for  declaring  exactly  what  the  right  is,  and  the  shape,  dimenstonn,  aad 
precise  locality  which  it  occupies,  and  the  proofs  show  nothing  but  an  oral  agreement  for  its  e«tab. 
lishment.  and  such  occasional  variations  in  the  bounds  of  the  locality  as  tu  make  it  impossible  to 
determine  where  it  originally  existed. 

Appeal  from  superior  court  of  Detroit. 

Conelt/y  Mayhury  (&  Luokirig,  for  complainants.     JP.  A,  Baker,  for  defendant. 

Graves,  C.  J.  The  complainants  prayed  the  superior  court  of  DetroiU  sit- 
ting in  chancery,  to  find  and  declare  the  existence  of  a  permanent  passage-way 
on  certain  premises  of  the  parties,  and  to  enjoin  the  defend;mt  from  commit- 
ting any  encroachment  or  disturbance  on  it.  The  case  wa^  heard  on  bill, 
answer,  and  evidence*  and  dismissed,  and  complainants  appealed.  An  alley, 
laid  out  by  the  governor  and  judges,  extends  from  John  R.  street  westerly  for 
several  yards,  where  it  narrows  to  a  point  and  terminates  between  Madison  and 
Adams  avenues.  The  passage-way  in  question  is  alleged  to  be  a  narrow  war, 
ingrafted  on  this  alley  as  a  continuation,  and  running  westerly  several  feet, 
but  having  no  opening  at  the  west.  The  block  is  bounded  on  the  east  and 
west  by  John  R.  and  William  streets,  and  on  the  north  and  south  by  Adams 
and  Madison  avenues.  In  1851  William  Chapoton  owned  lots  24  and  25,  and 
the  east  half  of  lot  23,  in  this  block,  and  James  Brennan,  now  deceased,  own^i 
lot  18  and  the  east  half  of  lot  19.    The  Chapoton  property  fi-onts  to  the  south 
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and  on  Madison  avenue,  and  the  Brennan  property  to  the  north  and  on  Adi^ms 
avenue,  and  the  opening  or  passage-way  in  dispute  is  on  the  rear  of  the  two 
properties.  The  complainant  Brennan  is  the  successor  in  estate  of  James 
Brennan,  and  holds  his  title.  The  complainants  Fox  and  the  defendant  Pierce 
hold  under  mesne  conveyances  from  Chapoton;  the  premises  of  Fox  being  the 
east  25  feet  of  lot  23  and  the  west  34  feet  of  lot  24;  and  those  of  Tierce  being 
the  east  26  feet  of  lot  24  and  the  west  3  feet  of  lot  25. 

A  schedule  marked  ^'A,"  and  made  a  psurt  of  the  bill;  is  alleged  to  be  a  cor- 
rect representation  of  the  block  and  lots,  and  of  the  alley  made  by  the  gov- 
ernor and  judges,  and  of  the  passage  or  opening  appended  to  it  which  is  here  in 
controversy ;  the  latter  being  colored  red.  After  referring  to  this  schedule  the 
complainants  state  on  information  and  belief  that  ^aid  alley  so  opening  out  of 
John  R.  street,  and  running  westerly  to  a  point  lying  between  lots  19  and  24, 
as  shown  on  said  plat,  has  existed  as  it  now  is  for  the  space  of  25  years  and 
upwards;  that  they  know  that  it  is  at  least  seven  and  a  half  feet  wide  through- 
out its  entire  length,  and  are  informed  and  believe  it  has  been  so  for  upwards 
of  25  years ;  that  said  alley-way  extends  in  from  John  B.  street,  as  shown  on  said 
Schedule  A,  up  to  the  land  of  your  orators  Fox,  and  also  to  and  adjoining  on 
the  southerly  side  the  land  of  your  orator  Edward  Brennan,  as  hereiul)efore 
described."  It  will  be  observed  that  this  statement  refers  to  the  alley  made 
by  the  governor  and  judges,  and  to  the  appendix  claimed  to  be  an  extension, 
as  a  single  continuous  way. 

The  complainants  further  state,  on  information  and  belief,  that  said  alley 
was  not  laid  out  originally  as  it  exists  and  has  existed  for  the  liist  25  years; 
but  about  the  year  1851  said  William  Chapoton  and  James  Brennan,  the  pied- 
ece.ssors  in  estate  ot  these  parties,  *•  agreed  to  open  said  alley,  where  colored 
red,  [alluding  to  a  red  space  on  the  schedule  intended  to  suggest  the  form  and 
location  of  that  part  which  is  in  dispute,  and  which  is  claimed  to  be  a  contin- 
uation of  the  alley  proper,]  as  it  now  lies  and  has  existed  since  that  time,  and 
to  leave  the  same  open  forever  thereafter  as  such  alley  or  right  of  way ;  and 
they  did  thereupon  open  said  alley  to  its  present  width  and  proportions,  and 
it  has  so  existed  ever  since,  and  the  said  Brennan  and  Chapoton,  having  so 
agreed  as  aforesaid  and  opened  said  alley,  built  their  respective  fences  on  the 
lines  of  said  alley,  and  left  the  said  alley  or  right  of  way  open  for  the  use  of 
each  other,  and  their  heirs  and  devisees."  The  bill  contains  nothing  descrip- 
tive of  the  alleged  right,  or  of  the  locus  in  quo,  beyond  these  statements  and 
what  is  represented  by  the  schedule.  These  statements  in  the  bill  concerning 
an  agreement  between  Chapoton  and  Brennan  to  open  a  passage- way,  and  in 
regard  to  the  opening  of  it  and  in  relation  to  its  extent,  width,  and  shape  and 
use,  are  disputed  by  the  answer.  The  answer  also  insists  that  no  right  of 
way  not  revocable  at  defendant's  will  pertains  to  his  premises. 

Unless  the  case  is  a  clear  one,  it  is  not  the  province  of  the  court  to  estab- 
lish and  protect  a  way  for  passage,  either  on  the  ground  of  enforcing  specific 
j)erformance  of  a  partly-executed  oral  agreement,  or  on  that  of  declaring  and 
protecting  a  prescriptive  right,  resulting  from  a  use  which  originally  sprang 
from  such  an  agreement.  Does  this  record  disclose  such  a  case?  Does  this 
bill  state  one?  Now  a  right  of  way  which  is  too  indefinite  for  a  determinate 
description,  is  too  indefinite  to  be  established  and  protected  by  the  court  of 
chancery.  Assuming  the  right  which  is  actually  in  controversy,  or  x'ather 
the  rights  which  complainants  contemplate,  to  be  capable  of  such  a  descrip- 
tion, the  rule  then  applies  that  the  complainant  must  so  state  his  ciise  that  if 
admitted  by  answer  or  proved  at  the  hearing,  the  court  can  decree  upon  it. 
Tlas  that  been  done?  Are  the  means  given  to  enable  the  court  to  declare 
in  its  paper  decree  exactly  what  right  of  passage  exists,  and  of  what  shape 
and  dimensions  the  place  is,  and  precisely  where  it  is  located  with  reference 
to  lot  lines  and  permanent  erections? 
V.15— 56  (no.  XV) 
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These  questions  suggest  serious  difficulties.  It  would  not  do  to  recognize 
any  other  mode  or  kind  of  use  than  such  as  can  be  justified. by  the  actual  state 
of  things ;  nor  would  it  be  allowable  to  locate  the  way  or  any  part  of  it,  what- 
ever  the  shape,  on  the  hnid  of  thii*d  pei*sons  or  separate  from  the  site  to  which 
it  actually  belongs.  But  suppose  these  difficulties  to  be  waived.  How  is  it 
with  the  evidence  y  llow  does  that  compare  with  the  bill,  and  what  effect 
has  it  towards  making  out  a  case  capable  of  being  decreed? 

The  fact  is  proved  that  about  1851,  and  during  the  before-mentioned  own- 
ership of  Chai)oton  and  James  Brennan,  they  agreed  orally  to  appropriate 
equal  portions  from  their  lands  to  widen  to  10  feet  the  point  of  the  alley  laid 
out  by  the  governor  and  judges,  and  to  open  from  that  jK>int  a  passage-way 
of  that  width  to  the  west  line  of  what  is  now  the  Pierce  property,  and  it  also 
appears  that  on  the  faith  of  that  arrangement  they  actually  opened  a  way  l>e- 
tween  those  limits  which  has  never  been  wholly  closed.  The  evidence  tends 
to  show  further  that  Chapoton  then  surrendered  five  feet  as  his  share  or  half, 
and  that  Brennan  undertook  to  surrender  an  equal  quantity  for  the  same  pur- 
pose, but  that  his  actual  contribution  was  probably  less.  There  is  also  evi- 
dence that  certain  structures  were  put  up  at  different  times,  and  of  which 
some  were  placed  on  the  line  fixed  for  the  way  and  the  others  on  or  near  the 
line  of  the  way  as  it  came  to  be  used,  and  that  the  space  or  opening  has  here 
and  there  varied  in  width  at  different  times;  and,  moreover,  that  the  entire 
strip  is  now  further  south,  to  the  extent  of  a  portion  of  its  own  width,  than 
formerly.  The  estimated  width  for  different  times  and  at  different  points,  a:^ 
given  by  witnesses,  ranges  from  twelve  feet  to  six  and  a  half.  As  to  the 
changes  of  width  and  position  which  seem  to  have  occurred,  and  as  to  when 
and  where  and  to  what  extent  there  have  been  expansions  or  contractions, 
and  as  to  the  present  shape,  width,  and  location  of  the  opening  as  it  exists  on 
the  ground  in  relation  to  the  lines  of  the  parties,  the  alley  laid  out  by  the 
governor  and  judges,  and  the  situation  of  contiguous  permanent  erections, 
there  is  substantially  no  evidence. 

What,  then,  is  the  result?  It  seems  too  plain  for  controversy  that  no  case 
can  be  gathered  from  the  bill  that  the  evidence  would  support,  and,  on  the 
other  hand,  the  proofs  themselves  appear  to  be  too  ambiguous,  uncertain,  and 
indeterminate  to  afford  the  necessary  data  for  a  favorable  decree.  In  this 
aspect  the  difficulty  is  much  the  same  that  is  seen  in  cases  for  specific  per- 
formance of  unwritten  agreements,  where  the  desciiption  of  the  property  or 
other  material  parts  are  either  too  uncertain  in  themselves,  or  too  uncertain 
under  the  evidence,  which  amounts  there  to  the  same  thing,  to  enable  the 
court  to  extend  any  relief.  Brmon  v.  Brown,  47  Mich.  878;  King  v.  McCttHy, 
38  Pa.  St.  76.  No  more  can  be  drawn  from  the  facts  than  they  contain. 
Under  this  conclusion  the  other  questions  are  devoid  of  practical  importance. 

Decree  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Port  Huron  &  S.  W.  Ry.  Co.  «.  Yoobheis. 
FUed  June  6.  1888. 

A  party  owain^  conkigaoas  lots  of  land  claimed  by  him  at  hlA  homestead,  la  not  limited  in  dama^^es 
for  the  condemnation  of  one  lot  by  a  railroad  company  for  right  of  way  and  depot  groands  to  the 
Talne  of  the  one  lot  so  taken,  bat  la  entitled  also  to  snch  other  actnal  damage  to  hla  homeatead  as  Le 
Buitained  by  reason  of  the  taking,  and  necessarily  arising  f^om  the  uae  to  be  made  of  the  parcel 
taken. 

In  proceedings  to  condemn  land  for  right  of  way  of  a  railroad,  a  very  large  diseretion  la  alloiwvd  to 
the  commissioners  or  officers  in  receiving  or  rejecting  testimony,  and  on  an  appeal  the  award  wi'i 
not  be  disturbed  on  account  of  their  rulings,  unless  it  is  fairly  evident,  in  view  of  all  the  facta  and  cir> 
cnmstances,  that  the  ruling  was  not  only  Inacoarate,  but  was  a  cause  of  substantial  injustice  to  tte 
appellant  in  the  result. 
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The  iimoant  of  compensfttlon  or  damages  awarded  by  the  comminBioners  in  such  a  prooeedine  is 
final  and  conclo^ive,  provided  tbey  have  not  misconceired  the  law,  and  have  fally  considered  an  the 
«ai>entlal  elements  of  damage  presented  to  them  by  the  petition  and  the  testimony. 

Appeal  from  probate  court  of  St.  Clair. 

O'Brien  J.  Atkinson^  tot  petitioner.  Frank  Whipple,  for  respondent  and 
appellant. 

Sherwood,  J.  The  record  in  this  case  brings  before  us  for  review  proceed- 
ings in  probate  court  on  the  part  of  the  Port  Huron  &  Southwestern  Railway 
Company,  to  condemn  certain  lands  of  the  respondent,  George  P.  Voorheis, 
and  in  which  Henry  Marx  held  a  mortgage  in  trust,  lying  in  the  city  of  Port 
Huron,  for  right  of  way  and  depot  grounds,  under  the  general  railroad  law  of 
the  state.    The  respondent,  Voorheis,  appeals. 

The  respondent's  damages  and  compensation  were  found  and  assessed  by 
commissioners,  and  all  iriegularities  if  any,  in  the  proceedings  up  to  and  in- 
cluding the  appointment  of  commissioners,  are  waived  by  the  express  stipu- 
lation of  the  parties,  so  that  only  the  proceedings  by  the  commissioners  in 
making  their  assessment  and  award,  and  the  action  of  the  probate  court  in 
confirming  the  same,  are  now  open  for  our  consideration.  The  record  in  the 
case  is  full,  and  contains  all  the  proceedings  had  and  evidence  taken,  and  from 
which  it  appears  that  the  respondent  owned  and  occupied  lots  4,  5,  6.  and  13, 
14  and  15.  in  block  2  of  the  commissioners*  plat  of  that  portion  of  the  estate 
of  Simon  Petit  in  section  16,  in  the  city  of  Port  Huron,  and  had  his  residence 
thereon.  On  the  east  and  north  sides' of  lots  13, 14,  and  15,  there  are  alleys 
platted,  but  the  record  does  not  show  they  have  been  accepted  by  the  city. 
The  lots  all  lie  contiguous  to  each  other,  and  were  intended  by  respondent  for 
his  homestead.  The  house  is  situated  on  lots  4  and  5,  and  barn  on  14.  The 
land  sought  to  be  condemned  is  a  strip  40  feet  wide  extending  across  tlie  north 
side  of  lot  15,  and  next  south  of  the  alley.  To  obtain  the  land  desired,  before 
liling  tlie  petition,  the  company  had  offered  or  tendered  the  sum  of  8300, 
whicli  was  refused. 

The  petition,  in  describing  tlie  land  sought  to  be  taken,  and  for  wliicli  it  seeks 
an  appraisement  of  compensation  or  damages,  only  refers  to  lot  15,  and  the 
th€K)ry  of  petitioner's  counsel  was,  as  we  get  it  from  this  record,  that  the  com- 
pensation or  damages  to  be  awarded  should  be  confined  to  the  value  of  the 
land  taken  from,  and  injury  to  that  lot.  The  respondent,  Voorheis,  in  show- 
ing cause  against  tlie  prayer  of  the  petition,  filed  an  answer,  in  which  he 
denied  the  necessity  for  taking  his  property,  and  among  other  things  stated 
that  the  right  of  way  sought  to  be  taken  constituted  a  part  of  his  home- 
stea<l,  which  consisted  of  the  six  lots  mentioned  in  tlie  petition,  for  the  pur- 
poses there  stateil,  would  deprive  him  of  the  use  of  the  alley  on  the  north 
side  of  his  property,  and  that  the  running  of  cars  on  the  proposed  right  of 
way,  in  so  near  i)roxiniity  to  his  buildings,  would  cause  great,  junnianent, 
and  continually  increasing  injuiyand  damage  to  the  entire  homestead;  that 
the  injury  to  the  entire  homestead  is  not  less  than  $1,000,  and  that  his  inter- 
est in  the  alley  is  worth  an  equal  amount. 

The  respondent  claims  that  while  the  value  of  the  land  proposed  to  be  taken 
is  no  more  than  the  8300  tendered,  he  is  not  limited  in  damages  to  that  lot. 
but  the  land  taken  being  a  part  of  his  homestead,  and  used  and  occupied  by 
him  as  such,  he  was  entitled  not  only  to  compensation  for  the  land  taken,  but 
also  for  such  other  actual  damages  to  his  homestead  as  he  sustained  by  reason 
of  the  taking,  and  necessarily  arising  from  the  use  to  be  made  of  the  parcel 
taken. 

We  think  the  proper  construction  of  our  statute  supports  the  respondent's 
view  upon  this  point,  and  that  he  is  entitled  to  compensation  for  the  injury, 
if  any,  to  the  remainder  of  the  homestead.  Howell,  ( 'omp.  p.  848.  §  21 ;  Wilmen 
V.  Minneapolis  d-  A^.  W.  Hy.  Co.  13  X.  W.  Rep.  39;  lUcott  w^t.Panl  d-  C,  Ry. 
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Co,  21  Minn,  Ml\  Winoim  &  St.  P.  R,  Co,  v.  Denniati,  10  Minn.  267,  (dil. 
208;)  Orere  v.  First  Div.  St.  P.  d-P.  R.  Co.  25  Minn.  66;  Sheldon  v.  Miuiie- 
apolis  &  St.  L,  Ry,  Co.  13  X.  W.  Rep.  134;  Shenoood  v.  St.  Paid  ct-  C.  R.  Cu. 
21  Minn.  122. 

The  coraniissiouers  were  the  judges  of  the  law  hs  well  as  the  facts  in  this 
oiise.  Toltdo,  Ann  Arbor  dr  (j.  T.  Ry.  Co.  v.  Duulup,  47  Mich.  4o6;  [S.  €.11 
X.  W.  Hi:i'.  271.]  Several  witnerises  were  examined  on  botli  sides,  and  the 
eomiuissloners  view^  the  premises,  iiccuuipanied  by  thejud{^e  of  probate, 
who  u])pears  to  have  taken  but  little  part  In  the  proceedings,  and  none  in  the 
(Irliberations  of  the  coramissionei*s,  eithei'  upon  the  law  or  facts.  Tlie  testi- 
inojiy  presented  took  a  widB  range,  and  none  offered  by  either  side  was  re- 
jtH'ted.  There<*onl  brings  before  us  the  ease  as  presented  to  the  judge  of  pro- 
bate for  contirination.  PenimiUar  Ry.  Co.  v.  Howard,  20  Mich.  24.  The 
respondent  in  his  notice  of  appeal  makes  16  objections  to  the  confirmation  ol 
tlie  connnissioners'  re[M)rt,  9  of  which  relate  to  the  ailmissibility  of  testi- 
mony. The  proceedings  in  this  class  of  cases  are  special,  and  bear  little  re- 
semblance to  ordinary  legal  trials.  Toledo,  A.  A.  d?  Q,  T.  Ry.  Co.  v.  Duniap. 
VUe  law  contemplates  simplicity  as  far  as  possible  in  regard  to  the  practic-v. 
The  commissioners  or  jury,  unaided  by  counsel  or  parties,  m^y  conduct  the 
inquests,  and  a  very  large  discretion  must  necessarily  be  left  to  the  conimis- 
sionei's  or  othcers  accompanying  them  in  receiving  or  rejecting  testimonj. 
Tlie  strictness  of  niisi  priwt  practice  is  not  in  atwordance  with  the  spirit  or 
j)olicy  of  the  law,  "  and  when  a  case  is  brought  here  by  appeal,  the  award 
cannot  be  disturbeil  on  account  of  such  decisions  unless  it  is  fairly  evident,  in 
view  of  all  the  facts  and  circumstances,  that  the  ruling  was  not  only  inaccu- 
rate, but  was  a  cause  of  substantial  injustice  to  the  appellant  in  the  result*^ 
MHu(/aji  Air-line  Ry.  v.  Barnes,  44  Mich.  222;  Detroit,  West  J.  d:  T.  Ry.  Co. 
v.  Crane,  ante,  73.  We  have  carefully  examined  the  testimony  given,  and  we 
do  not  tlnnk  any  was  received  against  the  objection  of  respondent  which  was 
prejudicial  to  his  substantial  rights. 

The  other  objections  present  three  points  for  our  consideration.  In  these 
the  counsel  for  respondent  claims:  (1)  By  the  record  the  constitutional  and 
statutory  necessity  for  the  taking  is  not  shown  to  e-xist;  (2)  that  the  compen- 
sation and  damages  awarded  are  too  small  for  th«  property  t^iken  and  iiijiuy 
sustained;  (3)  that  the  commissioners  contined  their  assessment  of  damages  or 
compensation  to  lot  15.  The  report  of  the  commissioners  and  their  findings 
are  general,  but  quite  full  upon  the  first  point,  and,  in  addition  to  the  view 
t;ikeu  by  them  of  the  premises,  there  was  some  testimony  given  tending  to 
show  the  necessity  for  the  taking,  and  their  findings  cannot  be  disturbed  upon 
this  point.  Upon  the  second  point  the  award  is  final  and  conclusive,  providal 
tliere  luis  been  no  misconception  of  the  laws  by  the  commissioners,  and  they 
ha\  e  fully  considered  all  the  essential  elements  of  the  respondent's  damages 
presented  to  them  in  the  petition  and  by  the  testimony;  and  this  brings  us 
directly  to  the  consideration  of  the  third  point.  We  regret  the  finding  of  the 
commission  does  not  give  us  more  information  iipon  this  subject,  but  there 
is  nothing  in  the  statute  or  practice  yet  established  requiring  them  to  be  more 
specific  in  their  report  of  items  for  vJhich  they  allow  damage  or  compensation, 
and  there  is  no  authority  given  to  compel  such  a  report.  If  they  fail  so  to  do. 
however,  it  only  makes  the  duty  on  the  part  of  the  court  more  imperative, 
when  confirmation  is  asked,  to  ascertain  as  far  as  possible,  from  an  insjieo- 
tion  of  the  whole  proceedings,  whether  or  not  the  commissioners  have  con- 
sidered all  the  causes  of  injury  necessary  to  enable  them  to  ascertain  and  de- 
termine what  damages  or  compensation  ought  justly  to  be  rendered  to  the 
respondent  for  tlie  property  he  has  been  compelled  to  give  up  to  the  company, 
and  the  extent  of  his  injury  necessarily  arising  therefrom,  and  if  it  appears 
the  commissioners  have  failed  in  this  regard  it  is  the  plain  duty  of  the  court  to 
refuse  confirmation. 
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Upon  a  careful  examination  of  this  case  we  are  clearly  of  the  opinion  that 
it  sutticiently  appears  from  the  record  the  commlssionei-s  mistook  the  laws 
applicable  to  the  midispnied  facts,  and  did,  as  claimed  under  the  third  point 
stated,  conKne  their  assessment  of  damages  and  compensation  to  lot  15,  and 
did  not  talce  into  consideration  the  injury  and  damages  to  the  remaining  lots« 
wliich,  with  15,  constituted  tiie  respondent's  homestead.  The  petition  refers 
to  this  lot  only,  and  it  was  for  the  part  of  the  same  taken  and  injury  thereto 
the  tender  of  the  I|300  was  made  by  the  company.  When,  on  the  helaring  be- 
fore the  commissioners,  the  defendant's  counsel  endeavored  to  have  the  injury 
to  his  interest  in  tlie  alley  considered,  counsel  for  the  company  objected,  say- 
ing "the  alley  is  no  part  of  the  property  sought  to  be  condemned;"  and  wlieu 
an  attempt  was  made  to  show  the  injury  to  the  entire  homestead,  and  the 
question  was  as  to  its  value,  counsel  for  the  appellee  objected  to  the  testi- 
mony **as  not  embraced  in  the  petition,"  thus  giving  the  commissioners  to 
understand  that  any  injury  to  the  lot  not  mentioned  in  the  petition  was  not 
a  subject  for  their  consideration.  These  views  coming  from  able  counsel,  as 
in  this  case,  may  liave  had,  and  no  doubt  did  have,  controlling  intiuence  with 
the  commissioners. 

It  is  further  claimed  by  petitioner's  counsel  that  the  answer  to  the  petition 
was  insufficient  to  raise  the  question  of  damages  to  respondent's  property 
contiguous  to  lot  15;  that  "the  ownership  and  use  of  the  homestead  as  an 
entirety  "  should  have  been  averred  l>y  the  respondent.  Respondent  states 
in  his  answer  that  the  six  lots  constituted  his  homestead,  and  that  he  was  in 
the  occupation  of  them  as  such.  If,  indeed,  any  statement  were  necessarj-, 
this  we  think  sulficient.  His  title  could  not  be  litigated  in  this  proceeding 
before  the  commissioners. 

The  amount  found  by  the  commissioners  for  the  land  taken  and  injury  to 
the  proj^erty  mentioned'in  tlte  petition  is  8280.50,  being  $19.50  less  than  the 
<"ompany  tendered.  The  testimony  taken  shows  the  injury  to  the  entire 
homestead  to  be  from  8500  to  81,800.  We  cannot  avoid  the  conclusion  that 
no  compensation  or  damages  were  allowed  the  respondent  by  the  commis- 
sioners for  the  injuries  done  to  any  portion  of  this  homestead,  except  to  lot 
ir»,  and  that  the  same  was  not  considered  by  them  in  making  their  award. 
Tlie  respondent  cannot  be  compelled  to  give  up  his  property  without  full  com- 
pensation for  his  injur}',  and  we  are  satisfied,  through  a  misapprehension  of 
tlie  law  on  the  part  of  the  commissioners,  just  compensation  foi-  the  land 
taken  and  damages  to  the  owner  have  not  been  made.  The  order  confirming 
the  award  must  be  set  aside,  with  costs,  and  a  new  appraisement  made  in  ac- 
ronlance  with  the  views  here  expressed. 

(The  other  justices  concurred.) 


McCrickett  V,  Wilson. 
Filed  June  6,  1883. 

Where  a  defendant  Is  adjudjced  personaUy  liable  for  a  mortffHfce  debt,  on  bill  taken  as  confeRMd  for 
want  of  appearance  after  personal  service  of  process,  and  there  in  a  deficiency  after  sale,  and  on  peti- 
tion praying  that  the  amount  of  deficiency  m«y  be  ascertained  and  an  execution  Issued  therefor,  an 
exeention  is  lfsn«d  and  levied  on  property  of  defendant  without  any  service  or  le^fa!  notice  to  him,  the 
proceedings  to  obtain  execution  will  be  set  aside  for  want  of  notice. 

Before  a  defendant  In  snch  a  case  can  be  chargeable  with  Inches  in  not  moving  for  relief,  some  legal 
notice,  actual  or  constructive,  making  It  reasonable  or  necessary  to  act,  must  have  been  given. 

Api)eal  from  AVayne. 

Brennan  d;  Donnelly,  for  complainant.     Ward  tt*  Palmer,  for  petitioner  and 
appellant. 

SnEinvooD,  J.    In  this  case  the  defendant  was  adjudged  by  the  decree, 
■wenty-sixth  September,  1879,  i>ersonally  liable  for  the  mortgage  debt,  on  bill 
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taken  as  confessed  for  want  of  appearance,  after  personal  service  of  proces>. 
A  sale  was  had  July  24,  1880,  under  the  decree,  of  all  the  land  described  in 
the  mortgage,  and  the  commissioner  reported  that  the  proceeds  of  the  sale 
failed  to  satisfy  the  debt  found  to  be  owing  on  the  mortgage  by  the  decree,  in 
the  sum  of  dti30.8*J.  The  decree  contained  the  usual  clause  for  payment  of 
the  deficiency,  with  interest.  On  the  twentieth  day  of  August,  1880,  the  com- 
plainant tiled  her  petition  praying  that  the  amount  of  the  deficiency  might 
then  be  ascertained  and  an  execution  issued  therefor.  There  was  no  service  of 
this  petition  upon  the  defendant  but  upon  the  hearing  thereof  the  court  made 
an  ex  parte  order  in  accordance  with  the  prayer  of  the  petition ;  and  under  said 
order  complainant,  on  the  thirtieth  day  of  March,  1882,  caused  execution  to 
be  issued  and  levied  u()on  the  real  estate  of  the  defendant. 

October  9, 1882,  the  defendant  filed  her  petition  to  set  aside  the  proceedings 
to  obtain  execution  on  the  ground  of  want  of  notice.  The  circuit  judge 
denied  the  motion,  and  his  decision  is  now  before  us  for  review. 

In  the  case  of  Brntcn  v.  Thmipson,  29  Mich.  72,  this  court  held:  *•  The  pro- 
ceeding for  a  further  decree  upon  an  additional  installment  afterpayment  of 
a  prior  decree  is  evssentially  a  new  suit  in  all  except  form,  and  notice  is  re- 
quired to  every  i>erson  whose  interests  are  to  be  affected  as  in  an  original 
suit,  and  service  of  process  must  be  made  as  in  an  original  suit;'*  and  in 
Johiwm  V.  Shepard,  35  Mich.  11-5,  it  was  further  held  that  the  proceeding 
for  execution  for  deficiency  is  essentially  new  and  supplementary,  and  not  a 
mere  continuation  of  the  foreclosure,  an<l  .Justice  Campbell  lik^ed  the  pro- 
ceedings to  those  re<|uired  to  enforce  payment  of  a  new  installment  falling 
due  after  the  decree  and  sale  for  a  prior  one. 

In  the  case  of  Ramom  v.  Sutherland,  40  Mich.  489,  [S.  C.  9  X.  W.  Rep. 
530,]  this  court  held  the  petition  for  execution  for  dehciency  "should  be 
served  on  the  party  against  whom  execution  is  sought,  with  notice  of  time 
and  place  when  it  will  be  presented;  that  the  service  should  be  on  the  de- 
fendant in  pei-son,  when  it  is  practicable,  and,  if  not  practicable,  the  court,  on 
a  showing  of  the  facts,  may  direct  a  substituted  service,  and  in  that  case  the 
proper  practice  on  filing  the  petition  for  execution  is  very  clearly  indicated." 

In  this  case  it  appears  from  the  record  that  no  legal  notice  was  given  to  the 
defendant  of  the  filing  of  the  petition  for  execution,  or  of  any  proceedings 
subsequent  to  the  filing  of  the  commissioner's  report  and  confirmation  of  sale 
under  the  original  decree. 

It  is  claimed  the  defendant  is  guilty  of  such  laches  in  not  sooner  moving 
for  the  relief  she  now  prays  as  to  deprive  her  of  any  benefit  from  her  peti- 
tion. Ui)on  this  point  it  is  sufiicient  to  say  that  some  legal  notice,  actuail  or 
constructive,  must  be  given  to  the  defendant,  making  it  reasonable  or  neee:>- 
sary  for  her  to  act  before  such  laches  can  be  imputed.  It  is  further  claimeil 
by  counsel  for  complainant  that  a  bill  of  review  is  defendant's  only  remedy 
for  the  relief  she  seeks.  Under  the  original  equitable  jurisdiction  in  this  class 
of  C4ises  no  power  existed  to  make  a  personal  decree  against  this  defendant 
for  the  deficiency.  The  proceeding  is  one  purely  statutory,  and  in  addition  to 
tlic  usual  re4nedies  given  to  enforce  payment.  We  think  the  defendant's  pe- 
tition proper,  and  the  prayer  thereof  should  have  been  granted  by  the  circuit 
judge,  and  his  order  denying  the  same  must  be  vacated,  and  the  order  for 
execution  in  this  case,  and  all  proceedings  taken  thereunder  set  aside,  with 
costs. 

(The  other  justices  concurred.) 
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JosLiN  V.  Grand  Rapids  Ioe  Co. 
Filed  June  6,  1883. 

A  msister  U  liab]«  for  the  negligent  driving  of  a  seryant,  even  while  the  latter  is  acting  temporarily 
for  a  third  person  who  has  hired  a  team  and  its  driver  from  the  master ;  and  it  Is  immaterial  that  the 
person  hiring  expressly  asked  for  the  servlcett  of  this  particular  driver. 

In  an  action  hronght  by  n  lawyer  for  a  personal  Injury  caused  by  defendant's  negligent  driving,  the 
pl:ilntift'*8  business  was  not  stated  and  there  was  only  a  general  allegation  of  injury.  Held^  that  ip  the 
:ibsence  of  any  practice  of  citing  the  plaintiff  to  make  his  allegations  more  specific,  this  was  hardly 
framcieut  to  warrant  the  admission  of  his  testimony  that  the  injury  prevented  his  regular  attention 
upon  his  legal  business  as  before,  and  of  his  own  sworn  estimate  as  to  the  value  of  the  time  lost  to 
i>och  bUAiness. 

Error  to  Kent. 

Kennedy  <fe  Thompson^  for  plaintiff.  Taggart  rf?  Earle,  for  defendant  and 
appellant. 

CooLEY,  J.  The  plaintiff  is  a  lawyer,  residing  at  Grand  Eiipids,  in  this 
state.  On  the  third  day  of  April,  1882,  he  was  diiving  his  horse  attached  to 
a  buggy  in  one  of  the  public  streets  of  that  city,  when  he  came  in  collision 
with  a  wagon  driven  by  one  Scott,  and  was  thrown  out  of  the  buggy,  receiv- 
ing personal  injuries. '  The  horse  and  buggy  were  also  injured.  Plaintiff 
claims  that  the  collision  was  due  exclusively  to  the  negligent  driving  of 
Scott.  It  appeal's  that  Scott  was  at  the  time  a  servant  in  the  general  service 
of  the  defendant,  and  had  been  regularly  in  its  Employment  for  several 
luofiths.  On  the  day  when  the  collision  occurred,  one  Collins,  who  was  en- 
gaged in  contract  work  on  one  of  the  streets,  had  hired  of  defendant  one  of 
its  teams  for  his  own  business,  as  he  had  repeatedly  done  before,  with  the 
understanding  that  defendant  was  to  send  a  driver  with  the  team,  and  that 
Collins  would  pay  to  the  defendant  the  charge  for  team  and  driver.  On  this 
o:;casion  Collins  had  requested  that  Scott  be  sent  as  driver,  and  he  was  sent 
in  compliance  with  that  request.  It  was  while  Scott  was  driving  the  team 
m  the  business  of  Collins  that  the  collision  occurred.  Plaintiff  brings  this 
suit  to  recover  for  the  injury  to  himself,  his  horse,  and  vehicle,  and  in  the 
court  below  has  been  awarded  $600  damages. 

The  ground  of  the  recovery  is  that  Scott,  the  driver,  was  at  the  time  of  the 
injury  in  the  service  of  the  defendant,  and  that  therefore  the  defendant  was 
liable  for  his  negligence  on  the  doctrine  of  respoiuieat  superior.  The  point  of 
chief  contention  in  the  case  is  whether  Collins  or  the  defendant  was  in  law, 
lor  the  pur^ioses  of  the  application  of  this  doctrine,  to  be  regarded  as  the  mas- 
ter. Defendant  employed  and  paid  Scott,  and  v»'e  are  to  suppose  had  the 
power  to  direct  where  and  for  whom  h^s  services  should  be  given,  and  to  dis- 
•iharge  him  for  misconduct  or  incompetency.  But,  on  the  other  hciud,  he  was 
engaged  in  the  business  of  Collins  for  the  day,  and  C'ollins  had  the  right  to 
direct  his  actions,  and  must  be  assumed  to  have  sent  him  with  the  team  along 
the  street  where  the  collision  occurred.  Tlie  facts  make  the  case  unusual, 
i4nd  there  is  ample  room  for  difference  of  opinion  respecting  the  application 
of  the  general  principle. 

But  the  case  is  directly  within  Qnannan  v.  Burnett,  6  Mees.  &  W.  499, 
Avhich,  wliether  correctly  decided  or  not,  has  been  too  often  and  too  generally 
recognized  and  follQW<3<l  to  be  questioned  now.  In  that  case  it  appeared  that 
the  owners  of  a  carriage  were  in  the  habit  of  hiring  horses  from  tiie  same 
person  to  draw  it  for  a  day  or  drive;  the  owner  of  the  horses  providing  a 
driver.  This  driver  on  one  occasion  causing  injury  by  his  negligence,  tlie 
owners  of  the  carriage  were  held  not  responsible  for  tiiis  injury.  And  it  was 
further  held  to  make  no  difference  tlia-t  the  owners  of  the  carriage  had  always 
been  driven  by  the  same  driver,  he  being  the  only  regular  coachman  in  the 
employ  of  the  owner  of  the  horses;  or  that  they  had  always  paid  him  a  fixed 
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sum  for  each  drive;  or  that  they  had  provided  him  with  a  livery  which  lie 
left  at  their  house  at  the  end  ol'  each  drive;  and  that  the  injury  in  question 
was  occasioned  by  his  leaving  the  horses  while  so  depositing  the  livery  wliei-e 
he  was  accustomed  to  leave  it.  Baron  Parke  in  that  case' says:  *'Upon  the 
principle  that  qui  facit  per  alium  facit  per  se  the  master  is  responsible  for 
the  acts  of  his  servants ;  and  that  person  is  undoubtedly  liable  who  stood  in 
the  relation  of  master  to  the  wrong-doer;  he  who  had  selected  him  as  his 
servant  from  the  knowledge  of  and  belief  in  his  skill  and  care,  and  wht> 
could  remove  him  for  his  misconduct,  and  whose  orders  he  was  bound  to  re- 
ceive and  obey."  That  person  was  the  owner  of  the  horses,  and  not  any  one 
at  whose  service  the  horses  and  the  driver  were  temporarily  placed.  Some  of 
the  English  cases  which  follow  Quarman  v.  Bw'nett  are  quite  analogous  iu 
their  facts  to  the  one  before  us.  See  Fentan  v.  Dublin  SL  Packet  Co.  8  Ad<»l. 
&  E.  835;  Dalzell  v.  Tprer,  EL,  Bl.  &  El.  899.  So,  also,  are  several  of  the 
American  cases.  Weyant  v.  Railroad  Co,  3  Duer,  300;  Blake  v.  Ferris,  5  X. 
Y.  48;  Smith  v.  Railroad  Co,  19  ]^.  Y.  129;  NonHs  v.  KoMer,  41  X.  Y.  42; 
Crockett  v.  Calvett,  8  Ind.  127;  ffuff  v.  Ford,  126  Mass.  24.  Some  of  these 
cases  the  counsel  for  defendant  seeks  to  distinguish,  but,  as  we  think,  with- 
out success.  And  it  is  immaterial  to  the  application  of  the  principle  that  the 
hirer  of  the  team  selected  the  driver.  Quarman  v.  Bumetty  supra  ;  Holmes  v, 
OnUm,  2  C.  B.  (N.  S.)  789,  794;  Reedie  v.  Railway  Co,  4  Exch.  244. 

A  further  question  concerns  the  rule  of  damages.  The  plaintiff,  in  his 
declaration,  after  describing  the  injury  to  the  horse  and  buggy,  alleged  further 
that  **by  means  of  the  several  premises  aforesaid,  the  said  plaintiff  was  then 
and  there  greatly  bruised,  hurt,  and  wounded,  and  became  and  was  sick,  sore. 
lame,  and  disordereid,  and  so  remained  and  continued  for  a  long  space  of  time, 
to-wit,  hitlierto,  during  all  which  time  the  said  plaintiff  suffered  great  pain, 
and  was  hindered  and  prevented  from  performing  and  transacting  his  lawful 
affairs  and  business  by  him  during  that  time  to  be  done  and  transacted,  and 
said  plaintif][  was  in  fact,  on  account  of  said  wounds,  hurts,  and  bruises,  per- 
manently injured  and  disabled,"  etc.  The  particular  business  of  the  plaintiff 
is  not  mentioned,  or  any  special  injury  to  it  further  than  is  above  shown. 
The  trial  judge  allowed  the  plaintiff  to  show  that  the  Injury  prevented  his 
attending  regularly  upon  his  legal  business  as  before,  and  also  to  give  his  own 
estimate  under  oath  of  the  value  of  his  time  which  was, lost  to  his  legfal  busi- 
ness in  consequence. 

The  case  of  Wade  v.  Leroy,  20  How.  34,  supports  this  rulinff.  Taylor  v. 
Town  of  Monroe,  43  Conn.  36;  Tomlinson  v.  Derby,  43  Conn.  5^;  and  Bald- 
win V.  Railroad  Cotp,  4  Gray,  333,  are  contra.  These  cases  are  cited  with 
approval  in  1  Sutherland,  Dam.  766,  and  we  incline  to  follow  them.  If  th«* 
plaintiff  intends  to  claim  damages  for  injury  in  a  particular  employment,  it  is 
no  hardship  to  require  him  distinctly  to  say  so.  But  as  the  occupations  of 
parties  which  are  more  or  less  profitable  to  them  are  not  always  matters  of 
general  knowledge  in  the  community,  a  rule  which  would  suffer  the  plaintiff 
to  prove  losses  in  a  particular  employment  under  such  general  allegations  a2» 
we  find  here,  might  in  some  cases  operate  very  unjustly  to  the  defendiust. 

If  any  practice  existed  in  this  state,  corresponding  to  that  in  Wisconsin,  of 
citing  the  plaintiff  to  make  his  allegations  more  specific,  we  might  very  prop- 
erly follow  Luck  V.  City  of  Ripon,  52  Wis,  196;  [S.  C.  8  N.  W.  Rep.  815.] 
But  we  have  no  such  practice. 

The  judgment  must  be  set  aside,  with  costs,  and  the  case  go  down  for  a  new 
trial. 

(The  other  justices  concurreil.) 


Digitized  by 


Google 


Mich.J  WAHD   V.  CAR?   RIVER   IRON    CO.  889 

Ward  v.  Cxnv  Rivek  Iron  Co. 
Filed  June  6,  1883. 

Comp.  Laws,  K  4637-S,  allow  15  months  for  redeeming  ft-om  an  execution  sale  of  real  estate,  but 
permlta  the  execution  pnrcha^t*  to  sa*  for  Waste  committed  meanwhile,  and  to  recover  for  property 
-wrongfitlly  taken  therefrdm.  Execution  waa  levied  on  a  mine,  bat  defendant  in  possession  continued 
mining  dnrlog  the  period  allowed  for  redemption,  .and  within  the  first  six  months  sold  a  quantity  of 
the  ore  amounting  to  less  than  2,nOJ  tons.  The  execution  purchaser,  on  receiving  a  deed  absolute, 
brought  trover  for  this  ore  against  the  one  who  had  bought  It,  and  alleged  that  the  execution  defend- 
ant bad  taken  ont  40,000  tons  to  the  injury  of  the  freehold.  Held,  thut  this  allegation  was  not  suffi- 
cient to  sustain  the  action,  and  that  plaintilT  coold  not  maintain  it  without  at  least  alleging  and 
showing  that  the  removal  of  tb6  speeillc  qnanttty  saed  for  constituted  such  Injury ;  alto,  tbat  he 
niayt  somehow  connect  the  purehhser  of  the  ore  with  the  injury  by  showing  that  he  had  taken  part  in 
some  act  of  wrong,  or  that  he  was  chargeable  with  notice  of  facts  that  would  have  divested  the  exe- 
cution defendant  of  his  prima  fucie  right  to  sell. 

One  cannot  be  made  a  trespasser  by  r^l»tion,  especially  If  the  act  supposed  to  make  him  so  is  that 
of  a  person  who  is  neither  his  ag^nt  nor  under  his  control. 

Where  execution  is  levied  on  a  miil6  the  Judgment  debtor  is  entitled,  during  the  pdrlod  allowed  for 
redemption,  to  conthine  working  It  in  a  reasonable  and  prudent  manner,  as  measured  by  the  cas- 
tomary  working  before  the  execution  sale;  and  he  can  dispose  of  the  product.  But  improper,  ex- 
cesstve,  or  wasteful  mining  can  be  restrained,  and  the  persons  responsible  for  it  be  held  liable  in 
damages. 

Error  to  Marquette. 

E.  J,  Mapes  and  F,  O.  Clark,  for  p1atntlf¥  and  appellant.  Dan.  IT,  Bally 
for  defendant. 

CooLEr,  J.  This  case  was  before  this  court  on  dftmurrei-  to  the  declara- 
tion, and  the  decision  is  reported  in  47  Mich.  65.  The  action  is  trover  for  the 
value  of  certain  iron  ore.  The  facts  in  brief  aie  that  in  the  last  three  months 
of  1877,  and  the  first  three  months  of  1878,  the  Marquette  &  Pacific  Rolling 
Mill  Company,  being  then  in  possbssion  of  and  opei-ating  a  certain  iron  mine, 
took  therefrom  between  1,000  and  2,000  tons  of  iron  ore,  and  soM  the  same  to 
the  defendant.  But  on  the  first  day  of  October,  1877,  the  mine  had  been  sold 
on  execution  against  the  rolling  mill  company,  and  bid  in  by  one  Parks,  who 
sold  and  assigned  the  certificiite  of  purchase  to  the  plaintiff.  By  statute,  the 
execution  debtor  had  a  privilege  of  redemption  for  a  year,  and  if  none  was 
made,  its  creditors  might  redeem  within  three  months  following.  No  re- 
4lemption  was  made,  and  the  plaintiff  received  a  deed  from  the  officer  who 
made  the  sale.  Assuming  this  deed  made  him  owner  by  relation  from  the 
day  the  sale  was  made,  and  that  all  ore  removed  from  the  mine  after  that  day 
was  bis  property,  the  plaintiff  then  instituted  this  suit.  His  declaration  was 
demurred  to,  and  the  demurrer  sustained.  This  court  held,  in  substance,  tliat 
during  the  time  allowed  for  redemption  the  judgment  debtor  is  entitled  to  the 
«se  of  the  premises  sold  as  before;  that  he  may  rent  them  to  be  used  Jis  be- 
-fore,  or  continue  the  use  himself;  and  that  when  they  constitute  a  mine,  it  is 
not  waste  to  continue  the  mining  operations.  Incidentally,  it  was  said  that 
if  the  mining  of  the  ore  had  been  a  wrongful  act,  the  plaintiff  might,  perhaps, 
liave  followed  it  and  maintained  trover  against  the  party  purchasing  it  but 
there  were  no  allegations  in  the  declaration  making  it  wrongful,  and  it  was 
not  averred  that  the  premises  were  injured  by  the  removal,  or  that  they  were 
vrorth  any  the  less  in  consequence. 

After  this  decision  upon  the  demurrer,  which  Wiis  in  affirmance  of  the 
ruling  of  the  circuit  court,  the  record  was  remanded,  and  the  plaintiff  had 
leave  to  amend.  The  amended  declamtion  avers  that  after  sale  was  made  on 
the  execution,  *»  the  said  Marquette  &  Pacific  Rolling  Mill  Company  continued 
to  mine  ore  from  said  mine  and  sell  and  dispose  of  the  same  up  to  the  time  of 
the  execution  of  the  sheriff's  deed  of  said  property  to  plaintiff,"  and  "during 
the  time  aforesaid  mined  and  removed  from  said  mine  large  quantities  of 
iron  ore,  to- wit,  40,000  tons,  of  which  1,834  tons  were  in  the  months  of  Octo- 
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ber,  November,  and  December,  1877,  and  January,  Februavy,  and  March,  187S, 
taken  to  the  furnace  of  the  defendant/'  and  *'by  the  said  defendant  wrong- 
fully converted  to  its  own  use."  '*And  the  plaintiff  further  alleges  that  the 
said  real  estate  was  permanently  iujui-ed  by  the  removal  of  said  40,000  tons 
of  iron  ore  to  the  amount  of  the  value  of  said  ore  when  so  taken  out,'*  and 
that  **  the  said  mine  was  not  worked  during  said  year  of  redemption  by  the 
said  Marquette  &  Pacific  Rolling  Mill  Company  in  the  taking  out  of  said  40.- 
000  tons  of  ore  in  a  workmanlike  manner,  nor  in  the  manner  that  had  pre- 
viously been  used,"  etc. 

Issue  was  taken  on  the  amended  declaration  and  a  trial  had,  at  the  conclu- 
sion of  which  the  trial  judge  directed  a  veixlict  for  the  defendant.  The  plain- 
tiff again  brings  the  case  here  by  writ  of  error.  A  very  slight  examination 
of  the  amended  declaration  will  disclose  the  fact  that  the  case  made  by  it  is 
no  better  than  that  made  by  the  original,  and  is  subject  to  substantially  the 
same  criticisms.  The  plaintiff  alleges  that  the  operations  of  the  judgment 
debtor,  in  the  removal  from  the  mine  of  40,000  tons  of  ore,  constituted  an  iji- 
jury  to  the  freehold.  But  these  operations  extended  over  a  period  of  fifteen 
months,  and  it  is  not  alleged  that  any  of  the  ore  mined  during  the  last  nine 
mon ths  ever  came  to  the  hands  of  the  defendant.  What  the  defendant  received 
was  the  comparatively  small  quantity  that  was  mined  during  the  first  six 
months ;  and  it  is  quite  consistent  with  all  that  is  alleged  that  the  removal 
of  this  small  quantity  was  no  injury  whatever.  If  the  mine  was  rendered  less 
valuable  by  its  removal  it  is  remarkable  that  the  plaintiff  failed  to  allege  iu 
We  cannot  assume  that  because  the  mining  which  was  carried  on  so  largely 
in  the  summer  was  detrimental,  the  light  operations  of  the  preceding  winter 
were  also  an  injury  to  the  freehold.  Indeed,  the  facts  appearing  in  the  bill  of 
exceptions  are  directly  to  the  contrary ;  for  they  show  that  thd  winter  mining 
was  useful  in  keeping  the  mine  in  condition  for  profitable  opei*atfon  for  the 
rest  of  the  year,  and  if  suspended  considerable  injury  must  have  resulted.  It 
it  is  not  unreasonable  to  assume  that  we  have  in  this  fact  the  explanation  of 
the  failure  to  allege  that  the  mining  of  the  ore  which  was  sold  to  defendant 
wfis  injurious. 

But  even  with  that  allegation  the  case  would  have  been  defective  unless 
the  plaintiff  went  further,  and  in  some  way  connected  defendant  with  the 
wrong.  The  judgment  debtor  was  entitled  to  continue  the  working  of  the 
mine  in  a  reasonable  and  prudent  manner,  having  regard  to  the  customan* 
working  before  the  sale,  and  to  dispose  of  the  proceeds.  If  the  mining  was 
improper,  excessive,  or  wasteful  it  might  at  any  time  have  been  restrained, 
and  the  parties  responsible  for  it  held  liable  for  the  damages.  But  so  long 
as  the  judgment  debtor  remained  rightfully  in  possession,  with  the  liberty  of 
mining,  he  must  have  had  a  right  to  sell  the  ore  produced,  and  no  one  could 
question  the  right  so  long  as  the  production  was  kept  within  proper  bounds. 
Hut  to  make  the  title  of  a  purchaser  depend  upon  the  fact  that  the  judg- 
ment debtor  did  or  did  not,  when  the  operations  of  "the  whole  15  months 
were  considered,  exceed  the  just  limits  of  his  liberty,  would  be  altogether  un- 
reasonable and  unjust,  for  no  one  could  know  when  it  would  be  safe  for  him 
to  buy  and  the  debtor  might  lose  the  benefit  of  his  occupancy  for  that  reason. 
This  defendant,  for  example,  must  apparently  have  been  justified  in  making 
purchase  when  it  did,  because  no  waste  was  then  being  committed,  and  the 
purchase  is  made  wrongful,  if  at  all,  by  what  was  done  subsequently.  But 
one  cannot  be  made  a  trespasser  by  relation,  especially  when  the  act  which  is 
supposed  to  make  him  such  is  the  act  of  a  party  who  is  not  his  agent,  nor  in 
any  way  under  his  control.  To  ciiarge  the  purchaser  with  wrong  in  buying 
from  one  who  is  lawfully  in  possession,  with  lawful  right  to  mine  and  sell, 
there  must  be  in  the  case  some  act  of  wrong  in  which  the  purchaser  himself 
participates,  or  he  must  be  cliargeable  with  knowledge  or  not  ice  of  facts  which 
would  deprive  his  vendor  of  the  right  to  sell,  which,  prema /ac/c,  he  posse^sel. 
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On  the  hearing  upon  this  writ  of  error  the  argument  made  before  was  re- 
newed, and  it  was  again  contended  that  the  taking  of  ore  from  the  mine  after 
sale  was  made  on  the  execution  was  necessarily  waste.  Being  satisfied  with 
the  former  decision  we  do  not  review  it  now.  To  the  authorities  then  re- 
ferreil  to  we  add:  Gh-^gin  v.  Fellows,  81*  Pa.  St.  125;  Slias  v.  Snotoden  State 
Quarries  Co.  L..R.  4  App.  Cas.  454. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Scott  v.  Methodist  Chuboh. 
Filed  June  6,  1883. 

Where  two  of  the  three  memberA  or  a  religtona  corporatioa,  vho  tre  its  trustees,  borrow  money  on 
the  church  property  and'execQte  a  mortgage  and  note  therefor  In  good  faith,  such  mortgage  is  valid, 
n7thongh  they  may  not  have  been  pieviously  authorized  to  make  such  loan  by  a  vote  of  two-thirds  of 
the  voting  members  present  at  a  meeting  of  the  society  duly  and  specially  called  for  that  purpose. 

As  the  society  had  power  to  direct  the  trustees  and  was  capable  of  assenting  by  any  majority  of  the 
members  willing  to  concur,  so  it  had  power  and  capacity  to  ratify  the  act  of  the  trustees  If  done 
withoat  a  prior  direcUon  or  without  a  preliminary  assent  of  two-thlrds;  and  where  tlie  society  knew 
of  the  mortgage  when  the  loan  was  ran<le  and  allowed  It  to  be  expended  on  the  chnrch,  without  objec 
lion,  for  its  beneflc,  It  must  be  held  to  have  ratified  the  act  of  the  trustees  in  borrowing  the  money. 

Where  a  society,  by  Its  own  negligence  or  carelessness  in  not  keeping  a  record  of  its  proceedings, 
has  disabled  a  compluiuant  from  flnding  and  adducing  record  evidence  of  Its  acts,  it  cannot  object  to 
the  introduction  of  saoh  evidence  as  can  be  obtained. 

Under  the  allegations  in  the  bill  in  this  case  proof  of  ratification  was  tdmlssible.  Hoyt  t.  Thomp* 
•on,  19  N.  Y.207,  followed. 

After  ratification  by  the  society  it  cannot  object  that  the  execution  of  the  mortgage  was  not  in 
proper  form. 

Appeal  from  Jackson. 

Louis  Jf.  Powell,  for  complainant.    TJios,  A,  WilsaUy  for  defendants. 

Graves,  0.  J.  The  defendant  first  mentioned  is  a  religions  corporation  or* 
jrjinized  in  May,  1875,  under  the  general  statutes  concerning  "Religious  Socie- 
i  ie-i,"  (Conip.  Laws,  c.  108,)  and  the  complainant  filed  this  bill  to  obtain  fore- 
i-losure  of  a  mortgage  alleged  to  have  been  given  to  her  by  the  society  on  their 
meeting-house  and  lot  on  the  twenty-first  of  March,  1877.  The  usual  decree 
of  sale  was  granted  by  the  circuit  court,  and  the  society  appealed.  The  gen- 
eral question  in  the  case  is  whether,  on  the  state  of  facts  presented,  the  mort- 
gage is  a  valid  claim  and  lien  against  the  society,  and  this  general  question 
depends  on  some  minor  ones.  The  trustees  were  three  in  number,  but  one 
was  absent  in  the  state  of  New  York.  The  other  two,  being  the  defendants 
Ilaskins  and  Peters,  joined  in  executing  the  mortgage  and  an  accompanying 
note,  and  Mr.  Haskins,  with  the  acquiescence  of  Peters,  received  the  money 
from  Mrs.  Scott,  and  subsequently  applied  it  to  the  use  of  the  society.  On  the 
part  of  complainant  the  loan  was  made  in  good  faith,  and  under  a  belief  that 
I  he  transaction  was  just  and  regular,  and  the  good  faith  of  Haskins  and  Peters 
in  getting  the  money  and  in  giving  the  securities  is  not  impeached. 

The  first  and  prindpal  objection  may  be  thus  stated.  The  vote  or  assent  of 
;it  le;ist  two-thirds  of  the  voting  members  present  at  a  meeting  of  the  society 
duly  and  si)ecially  called  for  tliat  purpose,  was  an  indispensable  preliminary 
to  the  giving  of  the  mortgage,  and  there  was  no  such  vote  or  assent.  There- 
fore the  mortgage  at  its  inception  was  inoperative.  Comp.  Laws,  §  3063, 
and  Walrath  v.  Chmphpll  28  Mich.  Ill,  are  cited.  Although  the  proper  re- 
sult here  does  not  depend  upon  whether  the  statement  in  the  case  cited,  on 
which  reliance  is  placed,  is  accurate,  I  prefer  to  notice  tliat  statement,  lest  my 
silence  should  be  tliX)nght  to  imply  an  assent  to  it.  The  power  of  a  religious 
sot'iety  to  mortgage  its  land  is  there  spoken  of  in  terms  which  were  not  called 
for  bv  the  case  nor  borne  out  bv  the  statute.    The  section  declares— F/rsf,  that 
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the  trustees  shall  have  authority  under  tlie  direction  of  the  society  to  sell  and 
convey,  mortgage  or  lease,  any  real  estate  belonging  to  such  sddety,  etc. 
Here,  three  kinds  of  disposition  are  distinctly  authorized  under  th6  direction 
of  the  society:  (1)  To  grant  away  the  entire  estate;  (2)  to  lease;  and  (8)  to 
encumber  by  mortgage.  All  tlie  power  so  given  remains,  and  in  the  precise 
shape  so  marked  out,  except  in  so  far  as  abridged  or  qualitied  by  the  proviso. 

But  the  proviso  does  not  apply  at  all  to  a  disposition  by  mortgage.  That 
is  left  to  the  sole  operation  of  the  body  of  the  section.  The  proviso  signifi- 
cantly drops  the  terms  *'  mortgage"  and  "  lease,"  (or  release,  as  inaccurately 
published,)  and  then  says  that  "  no  such  dale  or  conveyance  shall  be  made  in 
any  case,  unless  the  vote  or  assent  of  at  least  two-thirds  of  those  present  and 
entitled  to  vote  at  any  meeting  of  the  society  duly  and  specially  called  for  that 
purpose,  shall  be  obtained  therefor." 

It  may  be  said  that  the  introduction  of  the  word  '^or"  indicates  that  the 
t«rm  **  conveyance"  was  intended  here  to  have  a  broader  meaning  than  in  the 
body  of  the  section.  But  there  is  no  substance  in  this  suggestion.  The  pix>lH 
ability  is  that  *'  or  "  should  be  read  here  as  though  it  were  **  and," — a  very  coui- 
uion  necessity  in  construing  statutes.  But,  however  this  may  be.  it  won  Id  \^ 
quite  extravagant  to  say  that  although  the  framers  of  the  proviso,  by  evident 
design,  left  out  these  words  **  mortgage"  and  '*  lease,"  it  was  yet  intended,  by  put- 
ting in  "  or  "  in  place  of  **  and,"  to  compel  the  clause  to  carry  the  same  sense 
and  restrict  the  body  of  the  section  in  the  same  way  as  though  the  neglected 
terms  had  been  inserted. 

I  think,  therefore,  that  the  passage  in  Walrtith  v.  Campbell,  which  supposes 
that  the  proviso  applies  to  dispositions  by  way  of  mortgage,  is  a  mistake,  and 
one  likely  to  mislead.  Haskins  and  Peters  were  a  majority  of  the  trustees, 
and  when  they  came  together  and  united  in  executing  the  papers  they  were 
lawfully  convened  within  the  statute.  Section  3065.  Xo  particular  ceremony 
was  necessary.  The  matter  before  them  required  no  previous  notice  to  othei-s 
of  time  and  place.  Their  duty  for  that  occasion  only  involved  such  mutual 
concert  and  consultations  as  they  wanted  in  order  to  conclude  the  affair. 
Etiieka  Co,  v.  Bailey  Cn.  11  Wall.  488.  They  were  satisfied  with  their  oppor- 
tunity, and  that  is  sufficient.  There  was  no  one  else  to  be  consulted  or  accom- 
modated. The  case  contains  mnch  evidence  that  the  mortgage  was  given 
under  the  direction  of  the  society ;  but  let  it  be  conceded  that  this  fact  is  not 
made  out,  and  let  it  be  further  admitted  that,  as  suggested  in  Wdlrath  v.  Camj^ 
hell,  tntpru,  it  was  a  provision  of  the  statute  that  the  prior  assent  should  be  ob- 
tained of  two-thirds  of  the  voting  members,  and  that  no  such  assent  was  given. 
As  the  society  had  power  to  direct  the  trustees,  and  was  capable  of  assenting  by 
any  majority  of  the  members  willing  to  concur,  so  it  had  power  and  capacity 
to  ratify  the  act  of  the  trustees,  if  done  Mthout  a  prior  direction  or  without 
a  preliminary  assent  of  two-thirds.  McLaughlin  v.  Detroit  A  Milfjoaiik^  Ry. 
Co,  8  Mich.  100;  Township  of  Taymouth  v.  Koehler,  35  Mich.  22;  Green's 
Brice's  Ultra  Vires,  471.  And  when  there  are  no  intervening  rights,  as  in 
this  case,  the  ratification  inures  to  the  date  of  the  act  ratified.  It  is  not  neces- 
sary that  there  should  be  direct  a  proceeding  with  an  express  intent  to  ratify. 
It  may  be  done  indirfectly,  and  by  acts  of  recognition  or  acquiescence,  or  acts  i!i- 
consistent  with  repudiation  and  disapproval.  Brice,  467  et  seq. ;  Sherrnan  v. 
Fitch,  98  Mass.  59;  Lyndehorough  Glass  Co,  v.  Mass,  Glass  Co.  Ill  Mass.  31->: 
Brovm  v.  Winnisummet  Co.  11  Allen,  326;  Inhabitants  of  Arlington  v.  Pien*^ 
122  Mass. 270 ;  Hoyt  v.  Thompson,  Ex'r,  19  JST.  Y. 207 ;  Scott  v.  MiddUtomn,  efr.. 
R.  Co,  86  X.  Y.  200;  Gold  Mining  Co,  v.  National  Bank,  96  U.  S.  640;  Law  v. 
Cross,  1  Black,  533;  Moss  v.  Rossie  Lead  Mining  Co.  5  Hill,  137;  Farmtr^' 
Loan  d'  T,  Co,  v.  Walworth,  1  N.  Y.  433. 

We  have  seen  that  the  money  was  obtained  by  the  trustees  for  the  use  ot 
the  society,  and  we  have  also  seen  that  the  society  had  the  benefit  of  it.  Ir 
was,  in  fact,  hired  to  complete  the  meeting-house  then  in  course  of  erection. 
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and  WHS  applied  to  that  purpose,  and  that  house  is  now  occupied  and  hiis  been 
by  the  members  as  a  place  of  worship.  The  society  certainly  knew  of  the 
niortgage  when  the  loan  was  made,  but  it  allowed  the  money  to  be  expended 
for  its  benefit  without  uttering  any  dissent  whatever  to  the  complainant. 
She  was  allowed  to  repose  upon  the  security  as  an  autljorized  obligation  of 
t)ie  society.  But  this  is  not  all.  Tlie  house  was  dedicated  in  April,  1877,  and 
soon  after  and  in  the  same  month  the  treasurer  of  tlie  society  paid  $100,  and 
ill  March  of  the  next  year  $30,  for  interest. 

It  would  be  a  waste  of  time  to  recite  all  the  circumstances  bearing  on  the 
question.  They  compel  the  belief  that  the  whole  membership  recognized  the 
mortgage  as  a  good  debt  for  which  the  society  was  liable.  The  ratification  is 
fully  made  out  within  the  authorities  cited.  Whatever  dissensions  may  have 
arisen  among  the  members,  or  whatever  reason  there  may  have  been  for 
tiiinking  that  the  meeting-house  cost  too  much,  they  were  matters  -with  which 
the  complainant  had  no  concern  and  were  foreign  to  her  rights. 

A  few  words  here  respecting  objections  to  the  style  erf  proof.  It  is  the  so- 
ciety itself,  and  not  some  third  party,  that  contests  and  denies  its  obligation, 
and  objects  that  complainant  does  not  produce  primary  or  record  proof  of  its 
meetings  and  proceedings  to  d^nonstrate  its  liability.  In  view  of  what  is 
pal[3able  and  cannot  be  disputed,  or  even  questioned,  this  method  of  defense 
i>y  any  sort  of  an  association  would  be  very  ungracious,  and  the  impression 
is  little  less  than  painful  on  hearing  it  from  a  body  designedly  organized  to 
aid  in  fostering  and  disseminating  the  sublimest  principles  of  life  and  conduct. 
Tlie  fact  is  that  neither  the  society  nor  the  trustees  nor  the  treasurer  have  ever 
kept  any  regular  or,  indeed,  for  the  most  part  any  kind  of  record  of  meetings  or 
proceedings,  and  it  would  be  a  gross  reflection  on  that  justice  which  the  civil 
courts  administer  to  let  it  make  use  of  its  own  neglect,  or  that  of  its  officers 
and  agents,  in  tliis  regard  as  a  means  to  defeat  the  claims  of  an  houast  cred- 
itor. It  ought  not  to  be  a  gainer  by  its  own  carelessness  or  laches.  If  either 
side  should  suffer  from  this  delinquency,  it  should  not  be  the  party  who  has 
not  been  in  fault. 

The  genei-al  rule  is  tiiat  the  party  is  only  to  produce  the  best  evidence  iA 
hi8  power,  and  if  the  society  has  by  means  of  its  own  carelessness,  negligence, 
or  other  fault  disabled  the  complainant  from  finding  and  adducing  record  evi- 
dence, it  is  thus  her  right  to  resort  to  such  other  as  she  can  lay  hold  of.  See 
references  in  Abb.  Trial  Ev.  39,  47,  48,  49,  50,  51. 

The  point  is  made  that,  under  the  allegations  in  the  bill,  proof  of  ratifica- 
tion is  not  admissible.  The  contrary  is  directly  ruled  in  Hoyt  y.  Thompson's 
Ex'r,  supra.  A  further  objection  is  that  the  trustees  did  not  sign  in  a  proper 
form  to  bind  the  society.  This  comes  rather  late  after  having  ratified  the 
transaction  as  its  own.  But  suppose  it  were  otherwise,  and  suppose,  further, 
that  the  mode  of  signing  were  admitted  to  be  wanting  in  technical  accuracy, 
there  would  be  no  legal  objection  in  proceeding  to  charge  the  sooiety  as  a 
j)rincipal  by  parol  proof.  Coletnan  v.  Tfie  Banky  53  N.  Y.  388 ;  Titieman  v. 
Loder,  11  Adol.  &  E.  595;  Ford  v.  Williams,  21  How.  287;  2  Whturt.  Ev.  §§ 
1437,  949,  950. 

Xo  error  is  shown  in  the  determination  of  the  court  below,  and  we  think 
the  decree  should  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 
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Sfears  V,  Wilson  Sewing-Machine  Co. 
Filed  June  6,  1883. 

A  plaintiff  who  sues  ns  indorsee  of  negotiable  paper  is  presumed  to  be  the  owner,  and  defendaic's 
indorsement  aofficlently  establishes  plalntiflf^s  right  to  sue,  and  the  character  In  which  he  9tke%. 

Where  the  sammons  in  a  suit  before  a  jastlce  of  the  peace  sammons  defendant  to  answer  **  tfae  Wil. 
son  Sewing-machine  Company,"  this  recital  Is  a  safRclent  averment  that  the  plaintiff  is  a  corporatioa 
to  snpply  Us  omission  in  the  declaration,  and  where  no  plea  in  abatement  is  filed,  will  noC  reader 
proof  of  its  corporate  existence  necessary. 

Error  to  Wayne. 

B.  T.  Prentis,  for  plaintiff.     Wilkinson.  Post  di  Wilkinson,  for  defendant. 

Sherwood,  J.  By  construction  of  the  one  assignment  of  error  in  this  court 
by  appellant,  the  review  of  the  case  involves  the  consideration  of  the  errors 
set  forth  in  the  affidavit,  as  specially  assigned  here,  and  in  none  of  the  eixors 
assigned  in  this  case  is  the  question  whether  the  note  sued  upon  is  a  valid 
negotiable  note,  as  not  being  for  a  sum  certain,  raised.  Confining  ourselves 
to  the  questions  properly  before  us,  the  case  is  this : 

The  defendant  and  appellant  was  the  payee  of  the  note,  and  indorsee,  an«! 
the  judgment  rendered  against  him  in  a  justice's  court  was  removed  to  th- 
circuit  by  writ  of  cei-tiorariy  and  the  judgment  of  the  justice  was  by  the  rii- 
cuit  court  affirmed.    The  following  is  a  copy  of  the  note: 
"e50;00.  Ceiiorse,  Youn  18th,  18^9. 

'*  One  yier  after  date  I  promise  to  pay  to  the  order  of  Wm.  Spaers,  fifty  dol- 
lars, at  American  Express  Office,  Detroit  Mich,  Value  received  with  ~ . 

The  makers  &  indorsers  severally  waive  presentment  for  payment  &  notice 
of  protest  and  non-payment  of  this  note,  and  agree  that  if  collected  after  ma- 
turity ten  per  cent  for  attorney's  fees  shall  be  added,  in  case  of  suit  judgment 
for  same  shall  be  included  in  judgment  on  note,  Without  any  relief  wliat- 
ever  from  valuation  or  appraisement  laws. 

**P.  O.  address:    Coorce  Tadich  Botol 

••Joseph  Shipmax." 
— and  indorsed,  •'  Pay  to  the  order  of  the  Wilson  Sewing-Machine  Co.     Wm. 
Spears." 

The  party  to  whom  the  note  was  indoraed  is  plaintiff.  It  appears  by  the 
return  to  the  writ  of  certiorari  that  defendant  appeared  in  the  case.  The 
declaration  was  informal  in  assumpsit,  on  a  promissory  note  on  file,  and  on 
all  the  common  counts,  to  which  the  defendant  pleaded  the  general  issue.  The 
summons,  as  commenced  of  suit  in  the  justice's  court,  is  a  summons  to  answer 
the  Wilson  Sewing-machinp  Company, — a  recital  sufficient  as  an  averment  tlmr 
the  plaintiff  was  a  corporation;  and  the  libenil  rule  extended  to  pleading  in 
such  courts  will  permit  this,  as  supplying  its  omission  in  the  declaration.  It 
is  objected  that  there  was  no  testimony  showing  the  plaintiff  was  the  owner 
of  the  note. 

The  case,  as  it  comes  before  us,  is  not  distinguishable  from  the  ortliu.if y 
case  of  a  suit  by  the  indorser  of  negotiable  papei-s  against  the  payee  in  resj^ect 
to  the  legal  conclusions  resulting  from  the  act  of  indorsement.  The  plaintitf. 
who  sues  as  indorsee,  is  presumed  to  be  owner,  and  defendant's  indorsement 
sufficiently  establishes  plaintiff*s  right  to  sue,  and  the  character  in  which  he 
sues.  Ransom  v.  Priam  Lodge^  51  Ind.  60;  Conffregational  Society  v.  Perr.v, 
6  N.  H.  164. 

It  is  further  objected  that  the  declaration  not  alleging  the  plaintiff  to  be  a 
corporation  under  the  laws  of  Michigan,  proof  of  corporate  existence  was  nec- 
essary. There  was  no  plea  in  abatement  that  plaintiff  had  not  sued  in  the 
right  name,  and  there  is  in  the  act  of  the  defendant,  indorsing  the  note  to  be 
paid  to  the  plaintiff,  evidence  of  the  name  and  lawful  existence  of  the  plaintiff 
as  a  corporation,  which  clearly  brings  the  proceedings  under  the  act  of  1871. 
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<La\v8 1871,  p.  176.)    Lake  Superior  Building  Co.  v,  Thompson,  32  Mich.  293 ; 
barton  v.  Union  City  Nat  Bank,  34  Mich.  279. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Phippen  and  others  t?.  Morehouse. 
Filed  June  6,  1888. 

Plaintiff,  by  written  contract,  pnrchaaed  of  defendant  for  $1,600  aU  the  pine  timber  standing  on 
certain  land,  estimaiing  it  at  466,000  fBet,  with  an  agreement  that  defendant  should  refund  the  amount 
of  deficiency  when  the  lamber  was  cut  and  measored,  which  plaintiff  claimed  amounted  to  $600. 
Held^  that  the  amount  of  money  paid  for  the  property  which  fell  short  of  the  estimate  was  only  money 
liad  and  received  by  defendant  to  the  plaintiff's  use,  which  was  to  be  returned  when  the  amount  wiih 
ascertained,  and  conld  be  recovered  ander  the  common  counts. 

The  contract  was  competent  evidence  to  show  the  defendant's  receiptor  the  money,  and  as  tending 
to  prove  the  extent  of  plaintiff's  claim  to  money  in  the  hands  of  the  defendant,  and  explanatory  of 
defendant's  possession  of  the  same. 

Error  to  Mecosta. 

Jf.  Broum  and  /.  H.  Palmer,  for  plaintiffs.  Frank  Dumon,  for  defendant 
tind  appellant. 

Sherwood,  J.  Plaintiffs,  by  written  contract,  purchased  of  defendant,  for 
the  sum  of  $1,500,  all  the  pine  trees  and  timber  standing  and  growing  on  160 
acres  of  land  in  Mecosta  county,  which  would  make  sound  and  merchantable 
saw-logs,  same  to  be  selected  from  sound,  thrifty  pine,  free  from  butt-shakes 
and  ring-rots,  and  to  scale,  by  Boyle*s  standard  scales,  not  less  than  12  Indies 
in  diameter  at  the  small  end;  deductions  to  be  made  on  crooked  logs  sufficient 
to  make  them  straight.  The  estimated  amount  of  logs  on  the  lot  was  465,000 
feet.  Plaintiffs  were  to  cut  all  the  pine  on  the  lot  suitable  for  the  logs,  and 
remove  the  same  on  or  before  January  1, 1881.  If  the  lot  failed  to  furnish 
the  estimated  quantity,  it  was  further  agreed  that  what  it  did  contain  should 
be  estimated  at  $3.25  per  thousand  feet,  and  the  difference  between  that  and 
the  $1,500  paid  should  be  returned  to  the  plaintiffs.  The  plaintiffs  claimed  a 
deficiency  of  over  $600,  and  in  an  action  of  assumpsit  under  the  common 
courts  and  bill  of  particulars,  plaintiffs  received  judgment  at  the  circuit  for 
$532.79,  and  defendant  now  brings  error. 

It  is  substantially  agreed  by  counsel  on  both  sides  that  the  principal  ques- 
tion presented  for  our  consideration  is,  was  the  plaintiffs'  case  properly  made 
under  the  common  counts  ?  We  think  it  was.  By  a  careful  inspection  and 
analysis  of  the  contract  it  sufficiently  appears  from  its  terms  that  the  amount 
of  money  paid  for  the  property  which  fell  short  of  the  estimate  was  only 
money  had  and  received  by  the  defendant  to  the  plaintiff's  use,  and  was  to  be 
returned  to  them  when  the  amount  of  shortage,  if  any,  should  be  ascertained. 
The  contract  was  fully  performed.  The  amount  for  shortage  was  then  due  plain- 
tiffs; and  any  testimony  showing  that  amount  was  proper.  Beardslee  v.  Hor- 
ion,  3  Mich.  568;  Moore  v.  Mandlehaum^  8  Mich.  448;  Blackwood  v.  Broum, 
84  Mich.  4;  MoQown  v.  Avery,  37  Mich.  120.  That  the  lot  failed  to  yield  the 
amount  of  logs  anticipated,  did  not  constitute  a  breach  of  the  contract, — no 
certain  amount  was  promised.  It  only  showed  the  parties'  inability  to  cor- 
rectly estimate  the  amount  in  the  standing  tree. 

The  promise  contained  in  the  contract  to  return  the  money  for  the  deficiency 
was  wholly  unnecessary  to  entitle  the  plaintiffs  to  have  it.  It  was  no  more 
than  the  law  implies,  under  the  common  counts,  upon  the  facts  stated  in  the 
contract. 

The  contract  was  competent  testimony  to  show  the  defendant's  receipt  of  the 
money,  and  as  tending  to  prove  the  extent  of  the  plaintiffs'  claim  to  money 
in  the  hands  of  the  defendant,  and  explanatory  of  defendant's  possession  of 
the  same. 
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It  is  sought  by  counsel  tor  the  (leleniUuit  to  liken  this  caae  to  that  of  But- 
te rjleld  V.  Seligman^  17  Midi.  95;  but.  by  a  calreful  perusal  of  t^e  god  tracts  in 
the  two  cases,  we  think  tlie  ditference  becomes  quite  apparent.  In  that  case 
the  contract  was  to  convey  by  good  title;  and  in  oi-der  to  recover,  thoufi^h  the 
damages  were  stipulated,  it  wtis  necessary  to  show  the  contract,  and  the 
breach,  because  it  was  from  these  two  things  the  plaintiffs'  claim  arose. 
This  could  not  be  done  under  the  common  counts.  In  this  case  it  is  different ; 
it  is  expressly  agreed  in  the  contract  that  of  the  money  received  by  the  de- 
fendant only  so  much  as  was  necessary  to  pay  for  the  logs,  at  ^.25  per  thou- 
sand feet,  should  be  regai-ded  as  consideration,  and  until  Uiis  amount  was  as- 
certained, the  defendant  was  a  simple  custodian  of  the  plaintiffs  for  the  excess, 
and  when  it  was  ascertained,  it  was  their  money  in  defendant's  handa.  It  is 
for  this  excess  the  plaintiffs  bring  their  suit  under  the  common  counts.  We 
think  the  suit  well  brought,  and  the  recovery  had  is  not  in  condict  with  the 
previous  decisions  of  this  court. 

The  charge  of  the  circuit  judge  was  substantially  correct,  and  the  views  wc 
have  expressed  on  the  main  question  presented,  disposes  of  all  the  objections 
to  the  rulings  on  the  admissibility  of  testimony,  except  that  relating  to  the 
Lintermuth  contract.  We  do  not  think  that  was  properly  admissible,  but  no 
specific  objection  seems  to  have  been  taken  to  it  when  it  was  received,  and  it 
is  now  too  late  to  raise  any  question  upon  its  admission ;  but  had  exception 
been  seasonably  taken,  we  do  not  think  its  contents  would  have  influenced 
the  result,  in  view  of  the  special  finding  of  the  jury. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Vary  v,  Chatterton  and  others. 
Filed  June  6,  1883. 

Wltere,  by  mistake  cl«ar]j  mnde  oat,  the  notice  of  foreclosure  of  a  mortgage  misdescribed  tbtt  land, 
onkitting  a  part  of  It  altogether,  and  it  does  not  appear  that  complainant  was  In  any  way  to  b]an>e, 
'AT\<\  no  new  rights  have  intervened,  and  a  second  mortgagee  hat  parted  with  do  additlooal  fandfi,  tha 
mistake  may  be  corrected  and  a  new  foreclosore  hud. 

Where  a  claase  in  a  mortgage  provides  that  "when  the  mortgage  of  $2,000,  given  to  G.  C.  on  tlie 
Hbove-described  land,  is  fully  paid  and  discharged, and  $2,U00  is  paid  on  this  mortgage,  theatlie  naort. 
cagee  is  to  release  from  this  mortgage  the  brick  block  described,"  etc.,  the  mortgage  does  ooC  coa. 
Tine  the  security  on  the  land  to  $2,000,  or  provide  that  the  release  shall  be  made  if  the  mortgmgee  is 
obliged  to  resort  to  foi'eclosure. 

Appeal  from  Ionia. 

Morse,  Wilson  ds  Trowbridge^  for  complainant.  H.  C  Sessions,  for  defend- 
ants  and  appellants. 

Campbell,  J.  This  is  a  bill  to  set  aside  a  statutory  foreclosure  and  obtain 
a  new  foreclosure,  by  reason  of  a  mistake  in  the  sale.  In  January,  1873,  de- 
fendants Jewett  and  Amorette  Chatterton  executetl  to  Horace  J.  Penrin  a 
mortgage  for  83,000  on  265  acres  of  farming  land,  and  also  lot  17  and  the  35 
southwesterly  feet  of  lot  18  in  Hubbardston,  Ionia  county,  with  the  brick 
buildings  on  the  lots.  On  the  fifteenth  of  April,  1875»  Perrin  released  from 
tlie  mortgage  all  but  the  town  lots.  On  the  twen^-second  of  August,  1879.  he 
assigned  the  mortgage  to  complainant,  there  being  then  unpaid  $2,000,  with 
iiiteiest  at  10  per  cent,  from  January  13, 1879.  This  assignment  being  to  ber 
hy  name  as  guardian,  required  no  proof  of  guardianship  to  authorize  her  to 
siie.  August  13,  1875,  the  same  mortgagoi-s  mortgaged  the  town  lots  to  War- 
ren A.  Sherwood  for $1,241.78,  due  in  16  months,  with  interest  at  10  per  cent. 
On  tlie  eleventh  day  of  February,  1879,  Reynolds,  a^  Sherwood*s  adi^iuistrator, 
tiled  a  bill  to  foreclose  the  iSherwood  mortgage,  but  did  not  o^ake  Mrs.  Vary  a 
party. 
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On  the  seveuteenth  of  April,  1880,  sale  was  luade  uiuler  the  decree  reiulen-d 
in  that  case,  and  the  administrator  hid  in  the  property  and  went  into  posses- 
sion. The  mortgagor  is  admitted  to  be  insolvent,  and  to  liave  l>een  so  at  tlie 
time  of  the  statutory  sale.  January  24, 1880,  the  mortgage  belonging  to  com- 
plainant was  foreclosed  by  statutory  sale  for  the  amount  due.  The  notice  of 
tereclosure  misdescribed  the  property,  by  entirely  leaving  out  lot  17,  and  this 
error  was  followed  In  the  deed.  The  land  wiis  bid  otf  for  the  entire  sum  due, 
and  the  mistake  was  not  discovered  by  complainant  or  her  agent  until  after 
the  redemption  expired.  An  irregular  practitioner  name<l  Weatherwax  claims 
to  have  discovered  the  error, and  offered  to  disclose  it  if  emiiloyed  to  forwlost*, 
but  he  did  not  explain  what  defect  he  had  discovered,  and  he  was  a  stranger 
to  the  interests  involved.  The  court  below,  on  a  showing  of  the  facts,  granted 
a  new  foreclosure  in  equity.     Sherwood's  administrator  appeals. 

The  mistake  was  clearly  made  out,  and  it  does  not  appear  that  complainant 
was  in  any  way  to  blame  for  it.  Xo  new  rights  have  intervened,  and  Slier- 
w(XkVs  estate  has  parted  with  no  additional  funds.  The  Sherw(M)*l  mortgage 
was  taken  when  the  record  showed  the  c^omplainant  to  have  a  prior  incum- 
brance on  all  the  property.  The  record  was  in  the  same  condition  when  the 
Sherwood  foreclosure  sale  was  made.  There  seems  to  be  no  good  reason  why, 
under  these  circumstances,  the  mistake  should  not  be  corrected,  and  a  new 
foreclosure  had. 

It  is  claimed,  however,  that  under  the  terms  of  the  mortgage  this  town 
property  was  only  held  for  .S2,000,and  that  the  foreclosure  should  be  confined 
to  ^1,000  and  interest,  inasmuch  as  .51,000  of  principal  was  paid  several  years 
.i|jro.  The  clause  relied  on  is  the  following:  *'  It  being  hereby  agreed  that; 
when  the  mortgage  of  82,000  given  to  (ieorge  Chatterton  on  the  above-de- 
si'ribed  land  is  fully  paid  and  discharged,  and  5f^2,000  is  paid  on  this  mort- 
gage, then  the  mortgagee  Is  to  relesise  from  this  mortgage  the  brick  block  de- 
scribed herein,"  etc.  It  is  a  sufficient  answer  to  this  suggestion  that  tiie 
mortgage  does  not  confine  the  security  on  this  land  to  82,000,  or  provide  that 
the  r^ease  shall  be  made  if  the  mortgagee  is  obliged  to  resort  to  a  foreclosure. 
It  is  presumable  that  the  release  of  the  remainder  of  the  property  was  made 
with  the  expectation  that  no  further  release  could  be  required.  Xo  reiison 
ran  be  found  for  supposing  that  either  party  imagined  after  that  release  that 
half  of  the  debt  remained  unsecured. 

There  are,  however,  two  serious  errors  in  the  decree.  Two  thousand  dollars, 
with  interest  from  January  13,  1879,  is  all  that  can  be  demanded  beyond  the 
taxes.  The  amount,  therefore,  to  be  recovei*ed  will  be  82,000,  with  interest 
;it  10  per  cent,  from  January  13,  1879 ;  and  for  taxes  .$40,49,  with  interest  at 
7  per  cent,  from  July  31,  1880.  and  $31.42,  with  the  same  rate  of  interest  from 
December  23,  1881.  No  costs  should  be  given  in  either  court  against  the  fvl- 
ministrator,  inasmuch  as  the  occasion  for  filing  this  bill  was  a  mistake  in 
eomplaiimnt's  own  proceedings,  for  which  no  one  else  ought  to  be  compelled 
to  pay.  The  administrator  is  entitled  to  costs  of  both  courts,  and  complain- 
ant must  pay  them.    None  of  the  other  parties  to  pay  or  recover  them. 

The  decree  must  be  modified  to  conform  to  these  rulings,  and  the  time  for 
payment  be  extended  until  September  1, 1883.  The  case  to  be  remanded  for 
further  proceedings. 

(The  other  justices  concurred.) 
▼•15—67  (no.  XV) 
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McKENNA  «.  E^IRKWOOD. 

FUed  June  6, 1883. 

MeC  borroired  of  n  bank  fTCTi,  for  which  he  gave  his  promlssorj  note,  iecnrad  by  mortg«s».  Aflnr. 
vardN  he  deposited  in  the  bank  at  varioasi  times  f200,  flUO.  and  $691.  SQbMeqnent  to  the  data  oTttev 
dvpoeitu,  and  after  the  matnrlty  of  the  note  and  mortgage,  tbe  mortgage  was  assigned  to  E.,  anA  lint 
hank  became  bankrupt.  Held,  that  the  right  of  seUoff  existed  al  the  time  the  monfrage  wait  assigaeJ 
and  that  McK.  was  entitled  to  the  beiioflt  of  it  aa  against  tho  a.SKtt;nee,  and  was  entitied  to  a  decree  fx>r 
:»moBnt  doe  him  in  excess  of  the  mortgage,  less  any  diviiienda  he  had  received  from  tb»baDkropt*<i 
estate. 

Appeal  from  Marquette. 

Jiall  d'  Uaruicom^  for  complainaut.  W,  P,  Htaly^  for  defendant  and  ap- 
pellant. 

UrayeSi  C.  J .  The  complainant,  on  the  first  of  August,  1871,  hired  of  Janae^ 
Mathews,  then  a  banker  of  Kegaunee,  the  sum  of  d7(.X)  for  the  period  of  oiif 
year,  with  interest,  and  to  secure  the  payment  of  this  loan  executed  and  dt:^ 
llvered  his  promissory  note,  and  also  his  mortgage  on  lot  19  in  a  subdivision 
of  the  village  of  >^'egauuee.  The  mortgage  was  duly  recorded.  In  the  fall  o; 
I87;i,  and  prior  to  October  16th,  the  complainant  left  with  Mathews  :?2m)  at 
one  time  and  $100  at  another;  the  object  of  the  latter  being  to  assist  M:illiew> 
during  a  run  upon  his  bank.  October  16th  the  complainant  made  a  deposi; 
with  liim  of  $591,  and  received  a  certiGcate  therefor,  payable  to  complainant*^ 
order,  with  interest  at  7  percent,  on  return  of  the  certificate  properly  indorsed. 
But  no  interest  was  to  be  paid  in  case  the  cei-tificiite  should  be  presented  withiu 
Ihiee  months.  October  21,  1873,  and  more  than  a  year  after  the  maturity  of 
the  mortg:ige  debt  from  complainant  to  Mathews,  and  some  time  subsequent 
to  the  origin  of  the  debt  from  Mathews  to  complainant  for  $300,  and  five  day.s 
subsequent  to  the  certificate  of  deposit,  the  defendant  received  from  Mathew> 
an  iissignment  of  the  note  and  mortgage.  lie  paid  a  full  considenition  and 
had  no  actual  notice  of  any  set-off  or  counter-claim. 

On  the  twenty-second  or  twenty-third  of  October  Mathews  stopped  pay- 
ment, and  on  the  last  day  of  the  same  month  he  was  proceeded  against  in 
bankruptcy,  and  on  the  seventeenth  of  the  following  November  he  was  ad- 
judged a  bankrupt.  December  2,  1873,  complainant  proved  his  entire  claim 
as  an  unsecured  creditor,  and  in  June,  1875,  received  a  dividend  of  S90.2'>. 
and  in  July,  1882,  and  subsequent  to  tbe  commencement  of  this  suit,  he  receive  I 
a  second  and  final  dividend  of  $85.4*3.  About  December  9, 1874,  complainant 
apprised  the  defendant  of  his  claim  and  insisted  on  its  application  ag^nst 
the  mortgage  debt, but  the  defendant  refused.  This  suit  was  instituted  June 
11,  1877,  to  compel  such  application,  and  obtain  a  c^tncellation  or  discliar<;t* 
of  the  moilgage  or  other  relief  in  the  nature  of  a  redemption.  At  that  tinu*. 
however,  the  bankruptcy  proceedings  were  still  pending,  but  at  a  later  date 
tliey  were  fully  closed  and  the  entire  assets  distributed,  and  the  complainant 
brought  the  new  matter  before  the  court  by  supplemental  bill.  The  et>»irt 
decreed  in  his  favor,  and  the  defendant  appealed. 

At  the  time  of  Mathews'  transfer  to  defendant  the  note  and  mortgage  were 
long  j)ast  due.  They  were  taken  subject,  therefore,  to  whatever  e(|uitaU<* 
right,  if  any,  which  complainant  then  held  to  set  ofiE  his  claims.  The  posi- 
tion whicli  the  defendant  gained  as  assignee  was  precisely  the  (X)sition  whirh 
Mathews,  his  iissignor,  occupied  at  the  time.  Button  v.  /t?«r,  5  Mich,  ol'*: 
Helmer  v.  Krolick,  30  Mich.  371.  And  tliere  is  no  room  for  controversy  in 
regard  to  tlie  nature  of  that  position.  The  claims  held  by  complainant  wen' 
ripe  for  assertion  on  his  part.  They  wei*e  just  as  mature  and  perfect  aa 
grounds  or  matters  of  set-oiT,  as  were  the  noteand  mortgage  as  cauaes  of  ac- 
tion. Xeitlier  time  nor  ceremony  wjis  necessary  to  render  them  actionable 
The  right  was  complete,     llad  Mathews  brought  an  action  upon  the  note,  uoth- 
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ing  could  have  kept  out  the  certificate  of  deposit  and  the  demand  for  $300  as 
matters  of  set-off.  The  right  of  set-off  existed,  therefore,  at  the  time  of  th(* 
assignment,  and  defendant  took  subject  to  it.  Was  it  lost,  subseriuently,  be- 
cause of  complainant's  connection  with  the  bankruptcy  proceedings?  There 
is  no  evidence  that  the  chance  to  realize  out  of  the  estate  of  Mathews  was  less> 
ened  or  impaired  by  any  action  or  inaction  of  complainant,  and  there  is  no 
presumption  that  the  defendant  would  have  obtained  any  more  than  he  did. 
Moreover,  we  discover  no  effort  or  desire  of  the  defendant  to  interpose  and 
look  after  matters  for  himself. 

Whether  a  duty  which  a  court  of  equity  would  enforce  rested  on  complain- 
ant to  secure  from  the  bankruptcy  Jissets  the  utmost  dividend  as  a  means  to 
diminisli  as  much  as  possible  the  defendant's  loss,  it  is  not  necessaiy  to  inquire. 
The  duty  was  assumed,  and  so  far  as  the  case  discloses  anything  on  the  sub 
ject  it  seems  to  have  been  well  performed,  and  the  court  is  aware  of  no  prin- 
ciple on  which  to  consider  this  service  as  operating  to  preclude  a  set-off  of  the 
amount  unobtaineil  by  it.  The  provisions  of  the  bankrupt  law  do  not  affort 
the  question.  In  short,  we  find  nothing  subsequent  to  the  assignment  to  im- 
pair the  right  wliich  the  complainant  held  at  that  time,  except  in  so  far  as  he 
succeeiled  in  realizing  from  the  assets  in  bankruptcy.  The  decree  finds  that 
complainant's  claim  was  in  excess  of  the  mortgage  debt  $'55.46,  but  that  the 
dividends  in  bankruptcy  so  far  exceeded  tliat  balance  that  complainant  held 
at  the  date  of  the  decree  an  overplus  of  $165.64,  and  it  ordered  him  to  pay  it 
in  30  days  to  defendant's  solicitor,  or  to  the  register  of  the  court,  less,  how- 
ever, the  complainant's  costs.  It  also  appears  from  the  case  that  at  tlie  filing 
of  the  bill  the  complainant  held  a  small  balance  produced  by  the  first  dividend 
in  the  bankruptcy  proceedings.  The  decree  should  be  varied  so  as  to  require 
4;he  payment  of  the  S165.64  within  some  proper  time,  and  in  case  of  default  to 
provide  for  a  sale  as  on  foreclosure.     Fosdick  v.  Van  Husaiiy  21  Mich.  567. 

Except  as  here  mentioned  the  decision*below  is  affirmed.  The  case  must  be 
remanded,  with  directions  to  modify  the  decree  as  suggested,  and  for  such 
further  proceedings  as  may  be  necessary.  ^\  s  the  complainant  failed  to  tender 
before  suit  the  amount  to  which  defendant  was  equitably  entitled,  it  would 
have  l>een  proper  to  award  costs  against  him  in  the  circuit  court.  Under  all 
the  circumstances  the  afiirmance  will  be  without  costs  of  either  court. 

(The  other  justices  concurred.) 


Hill  t?,  Taylor. 
Filed  June  6. 1883. 

A  criminal  prosecntion  for  embezzlement  cannot  be  prosecuted  oatside  of  the  county  where  theot. 
Itonee  was  perpetrated,  whether  actnallj-  or  In  contemplation  of  l.iw;  and  a  warrant  Issncd  by  a  jas- 
tSce  of  some  other  county  for  the  arres^t  of  h  person  chars^ed  therewith,  is  invalid  on  Its  face. 

Actual  knowledge  of  the  law  is  not  so  conclusively  prantimed  as  to  charge  with  malice  one  who  la 
acting  in  reliance  on  what  he  reasonably  believes  to  be  lawful;  and  if  his  act  is  really  unlawful,  h« 
cannot  be  held  to  the  same  measare  of  liability  as  if  he  did  it  in  defiance  of  law. 

One  who  makes  a  criminal  complaint  without  sufficient  cause,  ooght  not  to  be  put  on  the  fooling 
-of  an  intentional  law-breaker,  if  he  had  the  co-operation  of  the  regular  criminal  authorities,  unlex^it 
appears  that  he  knew  he  was  acting  unlawfully. 

A  person  making  complaint  can  only  be  liable  for  false  imprisonment  where  the  ofTlcer  making  rha 
arresct  is  liable,  tbouph  liis  antmut  may  aggraVHte  hi.s  liability.  But  liis  animus  will  not  make  him 
liable  if  his  purpose  is  not  carried  out,  nnloM^  perhaps,  where  he  seeks  to  serve  the  warrant  himself. 

An  arrest  la  not  mnde  where  the  otlicer  purporting  to  make  It  merely  Informs  the  person  to  be  ar- 
rested of  his  bnslnesiH,  and  neither  takes  him  into  custody  nor  in  any  way  deprives  him  of  freedom  of 
uctioD. 

An  action  for  false  imprisonment  will  not  lie  where  tue  plalntllT has  not  been  arresloil ;  and  though 
Ufl  manual  seizure  is  not  necessary  to  an  arrest,  there  must  be  some  sort  of  personal  coercion. 

The  superior  court  of  Detroit  ha.H  jnrliidiction  of  an  action  for  false  impriaonmeut,  tf  the  plaintiff 
liiee  in  Detroit,  and  the  action  complained  ol  as  an  arreist  wuh  made  io  that  clly. 
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Error  to  superior  court  of  Detroit. 

Griffin,  Dickinson,  Thurher  <£•  Hosmer,  for  plaintiff.  David  B,  Taylor^  in 
pro.  per.,  defendant  and  appellant. 

Campbell,  J.  Hill  prosecuted  Taylor  for  false  imprisonment  in  being  con- 
cerned in  an  unlawful  arrest,  and  obtained  a  judgment  against  him  for  dam- 
ages, which  is  brought  up  on  writ  of  error. 

The  proceeding  under  which  he  claims  to  have  been  arrested  was  on  a  com- 
plaint made  before  a  justice  of  the  peace  in  Washtenaw,  for  an  alleged  embez- 
zlement in  Wayne  county.  This  acti(m  was  based  on  section  7605  of  the 
Compiled  Laws,  which  authorizes  embezzlement  by  various  public  agents,  or 
by  private  agents  under  written  instructions  or  agreements  as  to  disposal  of 
property,  to  be  prosecuted  in  the  county  where  the  complainant's  principal 
place  of  business  may  be. 

Altliough  there  are  some  ciises  where  by  the  rules  of  law  that  might  be 
deemed  the  locus  delicti,  it  cannot  be  seriously  claimed  that  the  prosecution 
can  be  had  in  a  county  where  the  crime  was  not  actually  or  in  contemplation 
of  law  pei*petrated.  The  constitutional  guaranty  on  this  subject  is  too  plain 
to  be  controverted,  ^wart  v.  Kimhally  43  Mich.  444;  [S.  C.  5  X.  W.  Ret. 
f)35.]  And  the  warrant  in  this  case  was  on  its  face  invalid  as  issued  for 
:in  offense  beyond  the  jurisdiction  of  the  justice  who  issued  it. 

Hut  we  think  the  court  below,  while  properly  holding  it  void,  went  too  far 
in  holding  that  if  the  w' arrant  was  illegal  the  defendant  would  be  liable  substan- 
tially to  the  same  extent,  whether  he  believed  it  valid  or  not.  It  is  undoubtedly 
true  that  every  one  is  bound  to  know  the  law,  and  is  liable  for  actual  dam- 
ages for  his  trespass,  though  honestly  committed.  But  there  is  no  such  con- 
clusive presumption  of  an  actual  knowledge  of  the  law  as  will  make  a  party 
guilty  of  malice  when  he  is  acting  in  reliance  upon  whjit  he  hjis  reason  to  be 
lieve  and  does  believe  is  lawful.  If  a  man  actually  believes  a  statute  to  be 
constitutional  which  is  unconstitutional,  the  case  must  be  a  very  phun  one 
which  would  make  such  ignorance  of  the  law  culpable.  Black  v.  Ward,  27 
Mich.  191.  A  man  in  the  pursuit  of  legal  remedies  may  lawfully  do  things 
which  cannot  be  justified  by  any  high  sense  of  honor.  If  he  does  the  same 
things  unlawfully,  but  with  not  only  an  actual  but  also  a  reasonably  foundeil 
belief  in  their  lawfulness,  wiiile  he  is  responsible  for  wrongs  done,  it  would 
be  very  unjust  to  hold  him  to  the  same  meiisure  of  liability  as  if  the  actcs 
done  were  in  known  defiance  of  law.  This  particular  statute  has  never  been 
jiassed  upon  by  this  court,  although  there  is  reason  to  believe  that  it  has  been 
acted  on.  There  are  cases  to  wliich  it  may  lawfully  apply.  See  People  v, 
McKinney,  10  Mich.  54.  The  defendant  ought  not  to  have  been  put  on  the 
footing  of  an  intentional  law-breaker,  when  he  had  the  concurrence  of  the 
regular  criminal  authorities  of  AVashtenaw  county  in  his  proceeding,  unless  it 
was  shown — and  we  find  no  evidence  of  this — that  he  was  conscious  of  the 
illegal  quality  of  his  act  and  did  it  in  knowing  disregaitl  of  law. 

But  we  are  also  unable  to  find  anything  in  the  record  showing  false  im- 
prisonment at  all.  The  only  arrest,"  if  one  was  made,  was  by  the  officer,  and 
defendant  could  only  be  liable  if  the  officer  was  liable,  although  if  liable  thf 
spirit  of  his  conduct  may  have  rendered  him  more  heavily  liable.  But  he  did 
not  serve  or  control  the  warrant.  There  is  abundance  of  evidence  that  he 
wished  an  arrest  to  be  made,  and  endeavored  to  urge  the  officer  to  more  dili- 
gence. But  the  testimony  of  plaintiff  is  entirely  inconsistent  with  the  idea 
tliat  he  was  ever  deprived  of  his  liberty  at  all.  The  officer  appears  to  have 
done  no  more  than  inform  him  of  his  business,  but  he  never  took  him  into  cus- 
tody, and  never,  as  plaintiff  testifies,  deprived  him  of  freedom  of  action.  Tht^ 
case,  therefore,  was  improperly  left  to  the  jury  to  find  an  arrest.  A  verdict  ought 
to  have  been  directed  for  the  defendant.  There  can  be  no  such  thing  as  aa 
action  for  false  imprisonment  where  the  plaintiff  has  not  been  arrested;  an<l 
while,  as  hjis  been  held,  manual  seizure  is  not  necessary,  there  must  be  that. 
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or  its  equivalent,  in  some  sort  of  personal  coercion.  It  may  be  questionable 
)iow  far  the  declaration  would  support  any  action  not  based  on  less  than  an 
actual  physical  arrest  including  a  real  or  technical  assault.  But  on  this  we 
give  no  opinion.    AVe  think  no  arrest  was  shown. 

If  defendant  had  himself  been  the  officer  and  held  the  warrant  the  case 
might  have  been  different.  But  while  it  seems  that  it  was  not  his  forbearance 
vrhich  prevented  an  arrest,  he  is  not  liable  in  this  action  for  wishes  not  carried 
out. 

An  objection  was  made  to  the  jurisdiction  of  the  superior  court  which  we 
think  groundless.  The  plaintiff  resides  in  Detroit,  and  the  arrest,  if  made. 
was  made  in  Detroit.  It  was  competent  to  put  the  jurisdiction  of  such  a 
matter  in  the  superior  court,  if  it  was  competent  to  create  the  court  at  all. 

We  have  not  referred  to  other  questions,  because,  unless  the  testimony  is 
changed,  we  do  not  see  that  they  will  arise  again.  The  judgment  must  be 
reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


"VVisNER  V.  Brown  and  othei-s. 
Filed  June  6,  1883. 

The  assignee  of  a  bunkrapt  has  no  authority  to  make  a  sale  of  property,  the  title  to  which  is  in  di8« 
pate,  wtthoat  first  giving  notice  to  the  sidverse  claimants,  ns  provided  by  section  5063  of  the  Revised 
Statutes  of  the  United  States,  and  such  a  sale  is  null  althoui^h  made  in  pursuance  of  an  order  of  the 
bankropt  court. 

Whether  this  case  is  wlthiik  the  two-years'  limitations  prescribed  by  section  5057,  U.S.  Rev.  St.  1S7S. 
is  not  decided. 

Error  to  Isabella. 

jET.  H,  Hoyty  for  plaintiff  and  appellant.     Brown  ct*  Leaton^  for  defendants. 

CooLET,  J.  The  title  which  the  plaintiff  relies  upon  in  this  case  is  the 
same  which  was  in  issue  in  the  ciise  of  Wisner  v.  Wirth,  48  Mich.  291 ;  [S.  (\ 
12  N.  W.  Rep.  194.]  The  plaintiff  claims  under  a  sale  made  to  him  by  the 
Hssignee  in  bankruptcy  of  one  AVilley,  and  the  defendants  claim  under  a  con- 
veyance made  by  AVilley  after  he  became  bankrupt,  but  before  tlie  fact  was 
known  to  the  grantee,  and  also  under  sales  made  of  the  land  for  delinquent 
taxes.  In  Wisner j\\  Wirth  the  plaintiff  was  held  to  have  failed  in  the  formal 
proofs,  but  these  are  now  supposed  to  be  complete  so  as  to  present  the  whole 
merits,  Willey  it  appears  filed  his  petition  to  be  adjudged  bankrupt  Sep- 
tember 14, 1871.  In  one  of  the  schedules  to  his  petition  the  land  now  in  con- 
troversy was  described  as  constituting  a  part  of  his  assets.  The  adjudication 
of  bankruptcy  was  made,  and  an  assignee  appointed  February  15,  1873.  The 
:i3signee  took  no  steps  towards  a  sale  of  the  lands  for  more  than  seven  yeais, 
and  in  September,  1875,  Willey  made  sale  of  them  to  defendant  Brown,  who 
]>ought  in  reliance  upon  the  record  title.  On  the  third  day  of  April,  1880,  the 
assignee  presented  to  the  bankrupt  court  his  petition  for  leave  to  sell  the  laud 
at  private  sale. 

The  petition  recites  that  -**  Your  petitioner,  having  no  funds  belonging  to 
^i\id  estate  in  his  hands,  did  not  investigate  the  title  of  said  bankrupt  to  said 
land,  and  believing  that  said  lauds  were  of  little  value,  paid  no  attention  to 
.  them  until  recently,  when  application  was  made  to  your  petitioner  to  pur- 
i  base  the  right  of  said  bankrupt  in  said  lands.  From  examination  of  the 
records  it  appears  that  the  lands  have  been  sold  for  taxes  to  private  parties 
LOT  a  number  of  years,  beginning  in  1867 ;  that  the  right  acquired  by  virtue  of 
Lhe  sale  of  said  lands  for  delinquent  taxes  is  held  by  one  party;  in  addition  to 
such  title  a  deed  has  been  obtained  from  the  bankrupt  of  said  lands;  tliat 
another  party  has,  by  virtue  of  a  sale  on  execution,  based  upon  a  judgment 
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obtained  against  said  bankrupt  before  he  was  adjudicated  a  bankrupt,  acquired 
H  title  to  said  lands ;  that  the  title  to  said  lands  is  complicated  in  this  man- 
ner, both  parties  claiming  to  own  said  lands  by  virtue  of  the  title  they  havf 
acquired  thereto  in  the  manner  above  stated;  that,  from  inquiry  and  exami- 
nation, your  petitioner  believes  that  the  title  which  may  be  vested  in  him  as 
assignee  of  said  bankrupt  is  of  but  little  value  without  a  lengthy  litigation, 
and  your  petitioner  has  no  funds  in  his  hands  to  carry  on  such  litigation  or 
pay  taxes  that  may  be  assessed  thereon ;  that  from  information  your  petitioner 
sets  forth  that  said  lands  were  located  for  the  pine  timber  that  originally 
WHS  on  the  land,  which,  having  been  removed,  the  lands  were  not  considere>i 
by  the  bankrupt  of  sufficient  value  to  pay  taxes  thereon ;  that  petitioner  is 
olTered  $100  for  the  conveyance  of  the  title  which  he  holds  as  lissignee  of  the 
said  bankrupt  to  said  lands,  and  upon  information  and  belief  your  petitioner 
athrms  that  said  sum  is  all  the  interest  of  said  estate  in  said  lands  is  worth,  aiul 
that  the  acceptance  of  said  offer  and  the  conveyance  of  said  title  to  said  lamJs 
accordingly  would  be  for  the  interest  of  tlje  creditors  of  the  estate  of  said  bank- 
rupt. And  your  petitioner  prays  that  au  order  may  be  made  in  this  case 
authorizing  your  petit iouer  to  sell  said  lands  at  private  sale  as  he  may  deem 
advisable,  but  not  at  a  less  sum  than  one  hundred  dollara." 

The  prayer  of  the  petition  was  gi*anted,  and  an  order  entered  that  the  as- 
signee be  *'  authorized  and  directed  to  sell  at  private  sale,  for  the  sum  of  one 
hundred  dollars,  the  following  described  real  estate,*'  describing  it. 

The  assignee  thereupon  proceeded  to  sell  to  the  plaintiff  for  the  sum  named 
giving  no  notice  to  Brown,  who  only  heard  of  the  sale  when  the  plaintiff  went 
with  ills  deed  to  assert  title.  ]Jrown's  evidence  on  the  subject  was  as  fol- 
lows: "I  am  the  man  who  bought  the  land  from  Willey;  that  is  shown  by  a 
deed  in  evidence  in  this  case.  1  can't  exactly  fix  the  date  when  I  first  had 
notice  of  the  proceeding  in  bankmptcy  in  the  United  States  C4)urt  against 
Alfred  Willey.  It  was  some  time  after  the  deed  from  the  assignee  to  the 
plaintiff  was  placed  on  record.  I  think  the  first  knowledge  I  had  was  from 
the  plaintiff  himself.  That  is  the  first  intimation  I  had  of  the  existence  oi 
any  such  proceedings  or  any  proceedings  in  the  bankrupt  court  with  Alfred 
Willey,  bankrupt.  1  had  no  notice  of  any  application  to  the  district  court  to 
sell  the  land  in  controversy  on  the  part  of  the  a-^signee.  T  never  heard  of  it 
until  after  the  matter  was  put  on  record  here,  and  I  think  the  plaintiff  him- 
self came  to  me  and  claimed  title  to  the  property.  It  was  after  the  deed  wa^ 
put  on  record  here." 

Upon  the  showing  thus  made  by  the  parties  respectively  the  circuit  judge 
was  of  the  opinion  that  the  plaintiff  had  failed  to  make  out  a  prima  faci^ 
case,  and  directed  a  verdict  for  the  defendants. 

The  grounds  of  supposed  invalidity  in  the  plaintiff's  title  are — FirsL  thai 
the  assignee  had  no  authority  to  make  sale  of  property,  the  title  to  which  was 
in  dispute,  without  first  giving  notice  to  the  adverse  claimants;  and,  ft&eoad, 
that  all  autiiority  he  ever  hatl  to  make  sale  was  lost  by  lapse  of  time  l^efore 
the  sale  was  actually  attempted.  The  first  of  these  objections' to  the  sale  U 
nuide  upon  the  provisions  of  section  oOG^i  of  the  Revised  Statutes  of  the 
United  States,  (1878,)  which  provides  that  **  whenever  it  appears  to  the  sat- 
isfaction of  the  court  that  tlie  title  to  any  portion  of  au  estate,  real  or  personal, 
which  has  come  into  the  i>ossession  of  the  assignee,  or  which  is  claime<l  b} 
him,  is  in  dispute,  the  court  may.  upon  the  petition  of  the  assignee,  and  after 
such  notice  to  the  claimant,  his  agent  or  attorney,  as  the  court  shall  deem 
reasonable,  order  it  to  be  sold,  imder  the  direction  of  the  assignee,  who  shal: 
hold  the  funds  received  in  place  of  the  estate  disposed  of;  and  the  proceeds 
of  the  sale  shall  be  considered  the  measure  of  the  value  of  the  controversy  in 
any  suit  or  controversy  between  the  parties  in  any  court." 

There  has  always  been  some  question  concerning  the  exact  meaning  of  thip 
provision.    It  seems  to  contemplate  the  seizure  and  sale  by  the  assignee  of 
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the  whole  property, and  the  extinguishment  of  all  title  in  the  adverse  claimant ; 
but  this,  as  was  pointed  out  by  Mr.  Justice  Clifford,  and  in  Kiiight  v.  Cfien^y, 
5  N.  B.  B.  305,  would  l)e  quite  beyond  the  power  of  any  legislative  body  to 
provide  for ;  at  least,  in  cases  wliere  the  adverse  party  was  in  possession.  But 
whether  the  sale  contemplated  is  of  the  whole  property,  or  only  of  the  banlr- 
rupt's  interest,  there  is  no  ambiguity  in  respect  to  the  requirement  of  notice, 
which  is  imperative.  And  as  the  power  of  the  assignee  to  sell  and  convey 
the  estate  of  the  bankrupt  d«peuds  entirely  upon  the  statute,  a  sale  and  con- 
veyance by  him  in  any  other  mode  than  the  one  prescribed  would  be  a  mere 
nullity.  This  has  been  held  in  several  cases  where  the  defect  in  tlie  ])roceed- 
inge  consisted  in  the  failure  to  comply  with  the  requirement  of  notice  in  this 
section,  tihaw  v.  Lindsey,  60  Ala.  844;  i^t^jnley  v.  Sutherland,  54  Ind.  o:]^; 
Meeks  v.  Whatley,  48  Miss.  337. 

The  doubt  in  tiiis  case  arises  upon  the  fact  that  the  sale  was  ordc^red  by  the 
bankrupt  court,  and  that  the  judge  neither  required  notice  of  the  application 
Tier  directed  notice  to  the  adverse  claimant  before  the  sale  should  be  made. 
In  making  the  order  without  previous  notice,  he  must  be  understood  to  have 
flecided  that  such  previous  notice  was  not  essential;  and  it  is  to  be  observed 
that  he  ordered  a  sale,  not  of  the  whole  property,  but  onlv  of  the  bankrupt's 
interest  therein,  and  it  is  not  very  obvious  that  an  adverse  claimant  couhl  have 
any  right  to  be  heard  on  the  question  of  makiue  such  an  order,  or  any  privi- 
lege of  resisting  it.  Bui  tw^,  importance  of  his  Knowing  that  a  aaie  was  lo  oe 
made  is  apparent;  not  only  because  he  of  all  persons  would  be  likely  to  become 
a  bidder,  but  also  because  the  bankrupt  estate  would  be  interested  in  having 
his  competition  with  others.  And  if  sale  was  onlered  without  express  require- 
ment of  notice,  it  does  not  follow  that  the  judge  conlem plated  or  intended 
that  the  sale  should  l)e  so  made,  or  that  the  order  should  be  understoofl  tw 
f>ermitting  it.  Counsel,  when  their  petitions  are  granted,  are  allowed  to  draw 
up  their  orders  themselves,  and  it  is  not  expected  that  tlie  personal  attentiiui 
of  the  judge  will  be  called  to  all  their  details.  When  he  grants  the  prayer  of 
a  petitiim,  lie  has  in  mind  only  tlie  general  purpose  to  which  he  gives  his  as- 
sent; and  he  trusts  to  counsel  to  put  the  dissent  in  due  form,  so  as  to  make 
the  order  and  the  proceedings  under  it  harmonize  with  the  requirements  of 
the  law.  if  the  law  makes  notice  essential,  it  will  not  be  umlerstoo<l  that  tlu^ 
rourt  has  assented  to  dispensing  with  it,  even  though  the  order  as  drawn  up 
omits  to  incorporate  the  requirement. 

In  Ex  parte  Bryan^  14  X.  B.  11.  71,  it  ap[)eare<l  that  the  register  in  bank- 
ruptcy had  made  an  order  for  the  sale  **at  public  or  private  sale"  of  a  disputed 
claim  of  the  bankrupt  upon  his  lather's  estate,  and  the  assignee  had  made 
private  sale  for  a  small  sum  witliout  notice  to  contestants.  Judge  lire uiks 
held  that  the  register  had  no  power  to  make  the  sale;  but  he  also  expressed 
the  opinion  in  the  most  positive  terms  that,  luid  the  sale  been  ordered  by  the 
court,  it  would,  when  tlius  made,  be  altogether  null  and  incapable  ot  ratiflca- 
tion.  This  opinion  is  entitled  to  great  respect,  and  seems  to  us  reasonable  and 
sound.  And  the  wisdom  of  the  requirement  of  notice  is  well  illustiute<I  by 
the  facts  of  this  case,  in  which  the  bankru])t's  title  to  several  hundred  'avm-s 
of  land  was  sold  for  a  merely  nominal  sum,  when  there  is  every  reas<in  to  bt*- 
lieveit  would  have  brought  a  sulrstantial  price  if  the  intended  sale  luid  been 
properly  notifled. 

The  other  objection  to  the  sale  arises  under  Uev.  8t.  U.  8.  (1878,)  ij  5057, 
which  provides  that  "  no  suit,  either  at  law  or  in  equity,  shall  l)e  maintained 
in  any  court,  between  an  asssignee  in  bankruptcy  and  a  person  claiming  an 
adverse  interest  touching  any  property  <^  rights  of  pro])erty  transferable  to 
or  vested  in  such  assignee,  unless  brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against  such  assignee."  As  the  as- 
signee might  have  brought  action  against  lUown  at  any  time  after  the  latter 
!^Qt  up  tith*,  there  is  much  reason  for  saying  the  case  i*^  within  the  statute. 
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See  Bailey  v.  Olocer,  21  Wall.  342.    But  it  is  not  necessary  to  so  decide  op 
this  record. 

The  judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 


BoBiNsox  V.  Bennett. 
Filed  June  6, 1883. 

A  deputy  marBhal  ap^ainst  whom  a  judgment  has  been  obtained  by  the  ownisr  of  property  sold  by 
him  under  an  execution,  may  obtain  a  decree  in  equity  to  enforce  a  verbal  promise  of  Indemnity  mm> 
to  him  by  the  marshal,  for  whom  he  was  acting  at  the  time  of  such  sale. 

Upon  examination  of  the  evidence  in  this  case,  it  appears  that  there  was  no  oollusiMi  or  Trasd  ttu( 
wonid  prevent  a  court  of  equity  ft'om  granting  the  relief  prayed. 

In  such  a  case,  the  heirs  and  creditors  of  the  original  party  who  instituted  the  suli  for  relief  may 
claim  the  indemnity  for  the  protection  of  the  estate. 

Appeal  from  Lenawee. 

Alfred  E,  Hawes,  for  complainant  and  appellant  Weaver  <t  Weaver,  Map- 
nard  &  Svxm,  and  Henry  M,  Duffield,  for  defendant. 

Campbell,  J.  The  complainant  has  come  into  this  case  as  representiot; 
his  intestate,  Meade  N.  Macartney,  who  filed  the  original  bill,  but  died  during 
the  suit.  The  original  bill  was  filed  by  the  intestate,  who  had  been  a  deputy 
of  the  defendant,  formerly  United  States  marshal,  to  obtain  protection,  by  in- 
demnity or  payment,  against  a  judgment  in  trover  obtained  by  Albert  Pack, 
George  Pack,  and  John  L.  Woods  for  property  belonging  to  them,  but  sold  oi 
execution  agfiinst  third  pei-sons.  The  case  relied  on  was  that  in  May,  1870, 
defendant,  as  such  marshal,  placed  in  Macartney's  hands  an  execution  issued 
out  of  the  United  Slates  circuit  court  at  Detroit  in  fiftvor  of  Morrison  W, 
Evans,  as  plaintiflf,  against  Ueorge  J.  Bobinson,  Henry  S,  Cunningham,  Cal- 
vin Haines,  and  Philip  M.  Ranney,— the  execution,  however,  containing  an 
indorsement  showing  that  Robinson  was  not  served  with  process,  and  h£  in- 
dividual property  not  liable.  At  the  time  of  receiving  the  writ,  instructions 
were  also  received  Xjo  levy  on  certain*  specified  lumber,  which  was  a<*cordinsrlT 
seized  and  sold  under  these  instructions;  but,  as  it  turned  out,  w^rongfuily. 
Macartney,  having  been  sued,  called  upon  defendant  to  protect  him,  but  the 
counsel  who  represented  defendant,  and  w^ho,  in  fjtct,  represented  the  execu- 
tion creditor  and  the  nominal  execution  debtors  who  were  manifestly  in  col- 
lusion with  him,  saw  fit  to  rely  upon  another  remedy  by  injunction  bill  in  the 
United  States  court,  and  the  case  went  to  judgment  after  a  trial  on  the  merits. 
Defendant  had  been  indemnified  by  the  judgment  creditor  who  sued  out  the 
execution.    Macartney  having,  died,  the  suit  is  revived  to  protect  his  estate*. 

The  principal  ground  taken  on  the  argument  for  the  defense  against  graat- 
ing  a  remedy  to  Macartney,  who  Wits  manifestly  entitled  to  it  presumptively, 
was  that  he  relied  upon  a  verbal  promise  from  Bennett  to  indemnify  him,  and 
that  this  should  have  been  sued  on  at  law  after  breach.  We  do  not  think 
there  is  any  foundation  in  the  rules  of  equity  for  any  such  claim.  The  object 
of  such  protection  might  entirely  be  lost  by  such  a  practice.  Such  an  agree- 
ment may  be  in  a  shape  whei*e  the  legal  remedy  would  be  adequate.  But 
where  there  is  nothing  more  than  a  promise,  without  security,  a  specific  de- 
cree providing  for  redress  appropriate  to  the  case  is  the  only  adequate  reniedv 
It  would  be  unreasonable  to  leave  the  party  entitled  to  protection  entirely  un- 
protected, with  a  judgment  hangii^  over  him  on  which  both  his  person  and 
his  property  were  liable  at  any  time  to  be  seized.  Adams,  Eq.  267-271,  and 
cases.  The  case  of  a  deputy,  acting  under  specific  instructions  in  making  n 
levy,  caimot  l>e  i>ut  as  between  him  and  his  principal  on  the  footing  of  a  joint 
\vroni^-iloer. 
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The  answer  does  not  rely  on  this  defense,  but  sets  up  that  Macartney  acted 
in  his  own  wrong  on  his  personal  responsibility,  with  knowledge  of  the  facts, 
and  by  collusion.  The  testimony,  on  the  contrary,  in  our  opinion,  shows  that 
2biacartney  acted  honestly  throughout,  and  under  specific  instructions  which 
were  given  with  knowledge  in  the  parties  on  whose  responsibility  the  mar- 
shal iicted,  and  with  notice  to  his  general  deputy  who  represented  him  in  giv- 
ing orders.  And,  in  our  opinion,  it  shows  that  whatever  collusion  and  wrong 
occurred  came  from  the  parties  representing  the  judgment. 

The  suit  on  which  the  judgment  was  rendered  was  one  over  which,  if  the 
facts  had  a])peared  on  the  face  of  the  record,  the  United  States  court  had  no 
jurisdiction  to  render  tJie  judgment  which  was  rendered,  wliere  the  plaintiff 
and  all  of  the  defendants  who  were  served  were  citizens  of  Xew  York,  and 
the  only  defendant  who  lived  in  Michigan  was  not  served.  It  was  rendered 
on  voluntary  ai)pearance  by  the  non-resident  defendants,  and  from  all  the 
surrouudings  it  is  hardly  open  to  doubt  that  it  was  purposely  in  wrong  of  the 
Michigan  defendant,  and  done  to  reach  property  in  which  he  had  been  indi- 
vidually interested,  without  giving  him  a  chance  to  defend  the  action. 

AV'hen  Macartney  was  sued,  he  had  been  given  to  understiiud  that  his  de- 
fense would  be  made  by  the  counsel  of  these  parties.  Ilis  name  was  used 
without  his  consent  in  proceedings  by  injunction  bill  in  the  United  States 
court,  which  were  expressly  forbidden  by  United  States  statutes,  and  were  held 
void  by  that  court,  lie  was  not  to  blaTue  for  the  action  of  the  local  court  in  re- 
fusing to  delay  trial  on  account  of  such  proceedings,  and  if  the  judgment 
against  him  was  excessive,  or  could  have  been  prevented  or  modified  by  a  better 
managed  defense,  (of  which  there  is  no  sufficient  showing,)  it  was  the  fault  of 
the  parties  who  neglected  seasonably  to  defend  it. 

As  these  various  parties,  who  practically  stand  behind  the  record  in  the 
<ja8e  before  us,  are  not  named  on  the  record,  we  do  not  think  it  would  be 
profitable  to  discuss  their  conduct  at  length.  But  we  find  nothing  whatever 
to  justify  us  in  depriving  Macartney  of  *is  right  to  indemnity. 

Hut  it  is  claimed  his  death  has  ended  this  right,  and  that  his  estate  does 
not  succeeil  to  it.  AVe  do  not  understand  why  his  heirs  and  creditors  are  noi 
entitled  to  have  his  estate  protecteil  against  the  liability  to  respond  to  the 
judgment  creditors.  There  is  nothing  to  prevent  the  judgment  from  being 
proved  against  the  estate.  Of  course  the  estate  can  only  be  damaged  to  th«' 
amount  of  its  assets,  which  seem  to  be  small  in  amount,  and  there  is  not  the 
same  occasion  as  during  his  life  to  compel  payment  of  the  judgment  itselt. 
Hut  to  that  extent  indemnity  should  be  given. 

The  decree  below  dismissing  the  bill  should  be  reversed,  with  costs  of  both 
courts.  Defendant  must  give  bond  with  two  sufficient  sureties,  to  be  ap- 
proved by  the  circuit  judge  or  a  circuit  court  commissioner,  to  pay  any  claim 
which  may  be  proved  against  the  estate  on  such  judgment,  for  such  amount 
as  it  would  be  entitled  to  out  of  the  assets;  such  bond  to  be  in  a  penalty  ol 
37,000. 

(The  other  justices  concurred.) 
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Wood  Machink  Co.  v.  Smith. 
Filed  June  6, 188:1. 

A  contract  for  the  sale  of  a  machine  may  be  inado  lu  Incladv  a  MtiptiUtion  that  the  contract  ahall 
be  of  no  ettect  anleaa  the  machine  works  to  the  purchaser'^  s:tti*t(»ction. 

A  nipniation  in  a  contract  of  sale  that  ft  ahull  be  of  no  effect  anleas  the  $;oo<|a  are  mti^racUHT.i*  ic 
be  construed,  according  to  the  circuraatancea.  as  reserviug  to  thu  promtaorthe  ab^olote  rirht  tore>T& 
them  without  isiving  any  reason,  or  as  binding  him  to  decMe  on  fair  and  reaaonabto  fQ-oand*.  Id  o» 
case  his  conclOHion  cannot  be  reviewed,  bat  it  can  be  In  the  other. 

Where  a  contract  to  bay  a  har Testing  machine  rented  on  an  order  Tor  it  g:iven  with  isre  ii  rolactanc- 
on  the  solicitation  of  the  vendor's  accent,  a  warranty  by  tlie  vendor,  and  a  stipalation  exacted  bj  t^ 
purcliuser  that  the  contract  should  lie  of  no  etfect  unless  the  machine  worked  to  bis  aatUfaction.  it 
wax  field  that  the  parchaner  had  rei^rved  the  absolnte  right  to  reject  the  mnchine,  and  that  h  s  ret- 
itons  for  doing  so  coold  not  be  investigated. 

A  warrunty  o(  goods  sold  Is  enousch  to  protect  a  contract  porch.iKr  who  bays  on  coaditioa  tbst 
they  prove  sutisfnctory,  if  the  fn)  Ailment  of  such  condition  is  to  be  a  question  for  a  jary. 

Where  a  contnicl  for  the  Male  of  a  machine  includes  a  provision  that  *'  the  pnrchaner  shall  be  allofrM 

days'  uHo  to  give  the  machine  u  fair  trial,  anl  if  it  should  not  work  well,  immediate  notice  ::■&?& 

be  given,'*  etc..  the  period  allowed  does  not  l>egin  to  ran  until  the  machine  is  entirely  oat  of  the  ven^ 
or's  poss«'s9ion.  The  pnrclj!ii«r  is  entitled  to  the  full  period  named  in  which  to  try  It,  and  if  no  perioft 
:^  named,  to  a  reaKonafjIe  time  before  giving  notice;  and  the  requirement  of  immediate  notice  aB« 
be  reasonably  construed  in  view  of  nil  the  circumstances,  sach  as  buMnesa  eagHfiemenU,  disuncc, 
and  facility  of  communication. 

The  meatiure  of  damages  in  an  action  on  a  contract  is  aObcted  by  the  form  of  the  claim  affierted. 

Krror  to  .Tack.son. 

Hammowl,  Barkworth  d«  Hnilth,  for  plaiiitiflfd.  O.  T,  GrUUey  ami  Thos.  A. 
Wilson,  tor  <lefeiKlant  and  appellant. 

(> RAVES,  r.  J.  This  action  was  brought  originally  before  a  justice  of  the 
pe.'K^e.  The  pleiidings  were  put  in  oniUy.  The  deehiration  was  stateii  as  be- 
ing '*  on  all  the  common  counts  in  assumimt,  an<l  on  a  written  contract  by 
which  defendant  agreed  to  buy  and  receive  from  plaintiiT  a  certain  agricultu- 
ral machine  for  the  sum  of  three  hundred  dollai-s;  claim,  .'?:]'>0  or  under  dam- 
ages." The  defendant  stated  that  he  "  pleaded  the  general  issue,  and  gaw 
notice  of  proof  that  the  machine  did  not  answer  tlie  requirements  of  the  con- 
tract." 

The  mention  of  a  written  contract  referred  to  three  simultaneous  writin*^- 
First,  a  paper  in  the  form  of  an  onier  by  the  defendant  on  the  plaintiff,  Jind 
which  was  obtiuned  from  the  defendant  by  Mr.  Price,  the  plaintifl's  soliciting 
agent,  after  consideiable  effort;  ser^nd.  a  paper  called  a  warranty,  delivereii 
by  the  agent  at  the  same  time  to  the  defendant;  and,  tliird,  a  special  writun 
stipulation  exacted  by  the  defendant,  and  given  on  the  same  occjvsion.  Thes** 
papers,  except  the  last,  were  printed  blanks.  There  Wiis  originally  between 
the  word  *♦  allowed"  and  the  word  "days,"  in  the  second  paper,  the  figure  ^/fi^ . 
but  at  the  time  the  papers  were  exchanged  and  the  terms  arranged  this  w.^s 
stricken  out,  and  it  subsequently  became  a  question  whether  anything  wa* 
inserte<l  in  its  place.  This  subject  will  be  again  noticed  further  on.  The  sev- 
eral writings  appear  below.* 

The  justice  rendered  judgment  for  the  plaintiff  for  damages,  dl04.36,  tie 
sides  costs,  and  the  defendant  appealed.  In  the  circuit  court  the  cause  >*•*> 
tried  before  a  jury  on  the  same  pleadings  and  a  verdict  entered  for  the  plain- 
tiff in  the  sum  of  8300.  This  was  on  the  twenty-flret  of  June,  1881.  The 
defendant  objects  to  several  rulings  of  the  circuit  judge.     It  appears  from  tb« 

»(I)  Order  lor  Walter  A.  Wood's  Self-binding  Harvester.  Waller  A.  Wood  Mowing  &  Reaping  Ma- 
chine Company,  No.  HI)  Taylor  sireot,  Chicago,  niinois.  I  hereby  order  one  of  Waller  A.Wood*^ 
Twine  (HpeoiiV  wliotlior  for  twine  or  wire)  Self-binding  Harvesters,  five  feet  six  Inchea  cut,  to  ♦*e  de- 
liverei  ut  my  farm  on  or  before  July  1,  ItUW,  care  of  J.  D.  Price,  for  which  I  agree  to  pay  yo«  * 
your  «j;ent  Dw  sw.n  oi*.!  0.  in  manner  as  f«)llows  :  and  to  execute  notes  for  fllH.  payable  on  the  nr* 
d..y  orcctoiur.  l>"^i:  $ltiO  pay:il)le  on  the  first  day  of  October.  IS^:  flOO,  puyabte  on  the  arstdavOL 
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case  that  about  tlie  first  of  July,  1880,  the  plaintiff,  by  its  agents,  produced  a 
machine  at  the  defendant's  farm,  and  that  Laverty  and  Jenkins  then  set  it 
up.  The  time  for  cutting  had  not  yet  arrived.  It  appears  also  that  these  men 
were  skilled  machinists  and  experts  in  putting  tugetlier,  tixing,  und  running 
these  implements,  and  were  in  the  plaintiff's  general  employment  to  start  pew- 
sold  machines,  make  them  work  as  required  by  the  terms  of  sale,  instruct  buy- 
ers how  to  use  them,  and  generally  to  look  after  the  operation  of  the  machines 
liuring  any  permitted  time  of  trial.  Price,  the  soliciting  or  selling  agent, 
kept  his  agency  at  Jackson,  and  the  place  of  the  defendant  was  in  tlie  town- 
ship of  Columbia,  in  Jackson  county,  and  his  j)ost-otli(;e  was  at  Brooklyn,  iu 
the  same  township.     These  places  were  several  miles  distant  from  Jaekson. 

In  the  afternoon  of  the  fifth  of  July,  being  Monday,  Laverty  took  the  nia- 
<*hine  lo.the  held  and  went  round  three  times  with  it,  and  continued  on  the 
forenoon  of  the  next  day,  the  ()th,  until  about  11  o'clock,  and  then  went 
away.  On  the  succeeding  afternoon,  namely,  the  7th,  Jenkins  came  and  took 
I^Hverty's  phice,  and  according  to  defendant's  testimony,  which  is  not  opposed, 
continued  "  off  and  on  three  or  four  days  "  in  handling  and  lixing  tlie  machine 
ant  I  tryiiig  to  make  it  work  j)roperly.  And,  according  to  Price's  testiinouy, 
Jenkins  reported  to  him  that  he  found  the  maciiine  out  of  order  and  not  doing 
good  work,  and  that  lie  put  it  in  order,  but  th»night  it  could  not  stay  so  beciiuse 
It  was  in  the  hands  of  unskillful  people. 

The  defendant  gave  evidence  that  Jenkins  acknoNvledge<i  liis  inability  to 
make  the  nnichine  operate  as  it  ought  lo.  lie  further  gave  evidence  that  he 
sent  word  by  Jenkins  to  Price  of  the  misconduct  of  the  machine,  and  that  he 
asked  Jenkins  where  Price  was,  and  was  answered  that  Price  would  he  there 
the  next  day:  that  Pri(:e  did  not  come,  however,  ami  on  Saturday,  the  17tli,he, 
the  defendant,  wrote  him  that  the  twine-binder  made  poor  work,  iind  that  he 
could  not  keep  it.  This  iu)te  was  postmarked  at  the  Hrooklyn  oth(;e  on  Mon- 
day, the  li)th.  and  on  the  next  day,  but  before  the  letter  Wius  received.  Price 
went  to  defendant's  and  a  controversy  innnediately  occurred  between  them. 

The  defendant  stated  that  it  was  the  bargain  that  the  machine  was  to  be 
iSatisfactory  to  hiin.  and  tluit  he  was  to  have  the  whole  of  harvest  time  U> 
test  it.  lie  prtxliiced  the  warranty  on  Price's  request,  and  the  latter  then 
claimed  that  it  lixed  the  time  of  trial  at  two  days;  that  the  figure  **2"  was 
inserted  over  the  erased  (igure  *'  1  "  in  the  printed* blank;  and  that  the  defend- 
ant, having  held  on  and  beyond  the  time  given,  he  was  bound  to  keep  the 
machine  and  pay  for  it  according  to  the  written  terms.     The  defendant  dis- 

Octobcr,  is>2,  with  Interest  at  tho  rate  of  7  per  cent,  per  unnum  from  .Inly  15,  ISiHi;  provided  the  ma- 
chine  falfllls  yoar  printed  w»iiT»mty,  n  copy  of  >vhlch  T  have  this*  dny  received. 

Poflt-oftlce,  Brooklyn.  Robert  E.  Smith,  Purch«ser. 

Dated  June  7.  IS-O.  Taken  by  J.  D.  Pkicx,  A^uL 

A  diiicoant  of  S  per  cent,  is  to  be  allowed  on  all  cash  paid  before  October  1,  B?(),  and  no  interest 
clmrged  on  such  payments. 

(8)  [RJSMOVR  THIfc  WARRANTY   AND   OIVJC   XT   TO  THE  PUKCHASKR.] 

WARRANTY. 

The  Walter  A.  Wood  Self-binding  Harvester,  five  feet  six  inches  cut,  for  which  R.  E.  Smith,  of  Co- 

larabift,  has  this  seventh  dny  of  June.  18"V),  given  his  order,  i«  subjert  to  the  followini;  warranty  : 

This  machine  is  warranted  to  be  well  made,  ol  ^cood  materials,  and  wilk  proper  management  caps. 

ble  of  cutting  ami  binding  in  a  workmanlike  manner,  doing  tlie  binding  at  K'a»l  .ih  well  a.s  is  usually 

done  by  hand.    The  purchaser  shall  be  allowed days'  use  to  give  the  machine  a  fair  tri»U  and 

i£  it  should  not  work  well  immediate  notice  must  be  given  to  tlie  agent  from  wnum  it  was  purclia'>cd, 
and  reasonable  time  allowed  to  get  to  it  and  remedy  the  defectH,  if  any,  (the  purcha.ser  rendering  nec- 
esrary  and  friendly  assistance,)  when,  if  It  cannot  be  made  to  do  good  work,  it  shall  be  returned  to 
the  place  where  received  free  of  charge,  and  the  paymeiiis  ol"  money  or  notes  will  be  refunded.  Fall- 
ore  to  give  notice  as  above  shall  be  deemed  conclusive  evidence  that  the  machine  flllv  the  warranty » 
-whether  it  Is  kept  in  use  or  not.  Walter  A.  Wooo  MowiNa  &  Kkapino  Machine  Co. 

(3)  It  is  expressly  agreed  and  understood  that  this  contract  is  of  no  eti'uct  unless  the  machine  worlv.< 
to  my  satlsTaction. 
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puted  this  position,  and  insisted  that  he  wjis  not  to  be  liable  unless  the  ma- 
chine was  satisfactory  to  him,  and  that  it  was  orally  understood  that  he 
should  have  the  whole  period  of  harvest  to  satisfy  himself,  and,  moi-eover,  thai 
the  figure  *'  2  "  was  not  inserted  as  stated  by  Price.  The  notes  mentioned  iu 
the  order  were  tendered  by  Price  for  execution,  but  Smith  refused  to  sign 
them,  and  refused  to  have  the  nijichine.  It  is  admitted  by  Price  that  his  hn>- 
tive  iu  putting  in  the  figure  "2  "  over  the  erased  figure  **  1 "  was  not  entirely 
ingenuous.  Ue  says  he  became  afraid  that  his  express  stipulation  that  the  con- 
tract should  be  of  no  effect  unless  the  machine  worked  to  Smith's  satisfaction, 
(and  without  which  stipulation  it  was  impossible  to  get  the  order,)  would 
wholly  displace  and  superse<le  the  printed  conditional  warranty  unless  he 
wrote  something  in  it  at  the  very  time  which  would  change  the  presumption; 
and  so  he  made  the  figure  "  2  "  over  the  figure  "  1,"  and  then  read  the  whole 
to  the  defendant.  He  also  denietl  having  received  any  notice  of  defendant's 
dissatisfiiction  prior  to  his  call  on  the  twenty-eighth  of  July.  There  was  evi- 
dence, as  we  have  seen,  tending  to  show  that  the  niachine  performed  badly, 
and  other  evidence  that  it  worked  reasonably  well,  and  that  the  defendant 
acknowledged  to  third  persons  that  he  was  satisfied  with  it,  or  to  that  effect. 

The  questions  chiefly  material  are — First,  the  character  of  the  defendant^ 
right  under  the  special  stipulation  as  to  rejecting  the  machine;  and,  second, 
the  meaning  of  ihe  provision  rerjuiring  immediate  notice  after  the  term  of 
trial.  The  circuit  judge  was  not  able  to  say,  on  inspection,  whether  the  place 
mentioned  in  the  printed  warranty  actually  contained  the  figure  "2"  as 
claimed  by  Price  or  not,  and  he  therefore  left  it  as  a  tjuestion  of  fact  tx>  the 
jury.  He  ruled,  however,  that  in  case  they  found  that  the  figure  was  noi 
there,  the  provision  would  then  necessarily  imply  that  the  perioil  should  be  a 
reasonable  time,  and  he  added  such  hyj)othetic{d  instructions  as  he  was  ol 
opinion  the  circumstances  called  for.  In  regard  to  the  defendant's  right  to 
reject  the  machine,  lie  charged  substantially  that  unless  there  were  real  faults 
in  its  operation  for  which  the  defendant  might  fairly  entertain  dissatisfaction 
with  it,  he  was  not  at  liberty  to  regard  himself  as  not  satisfied,  and  refuse  t» 
accept;  and  on  the  other  hand,  even  in  case  reiil  grounds  existed  for  dissatis- 
faction, but  he  kept  the  machine  beyond  the  time  within  w^hich  he  was  to 
give  notice  that  it  did  not  work  satisfactorily  to  him,  he  Wiis  still  bound. 

The  cases  where  the  parties  provide  that  the  promisor  is  to  be  satisfied,  or 
to  that  effect,  are  of  two  classes;  and  whether  the  particular  ciise  at  any 
time  falls  within  the  one  or  the  other,  must  depend  on  the  special  ciitium- 
stances.  and  the  question  must  be  one  of  construction.  In  the  one  class 
the  right  of  decision  is  completely  reserved  to  the  promisor,  and  without  l>e- 
ing  liable  to  disclose  reasons  or  account  for  his  course,  and  all  right  to  in- 
quire into  the  grouuds  of  his  action  and  overhaul  his  determination  is  abso- 
lutely excluded  from  the  promisee,  and  from  all  tribunals.  It  is  eulficieni 
for  the  result  that  he  willed  it.  The  law  regards  the  parties  as  competent  t^* 
contract  in  that  manner,  and  if  the  facts  are  suflicient  to  show  that  they  diii 
so,  their  stipulation  is  the  law  of  the  cise.  The  promisee  is  excluded  fn)ni 
setting  up  any  claim  for  renumeration,  and  is  likewise  debarred  from  ques- 
tioning the  grounds  of  decision  on  the  part  of  the  promisor,  or  the  fitness  i>r 
propriety  of  the  decision  itself.  The  cases  of  this  class  are  generally  such  ;i8 
involve  the  feelings,  taste,  or  sensibility  of  the  promisor,  and  not  those  gros> 
considerations  of  operative  fitness  or  mechanical  utility  which  are  capable  of 
being  seen  and  appreciated  by  others. 

But  this  is  not  always  so.  It  sometimes  happens  that  the  right  is  fully  re- 
served where  it  is  the  chief  ground,  if  not  the  only  one,  that  the  party  is  de- 
termined to  preserve  an  unqualified  option,  and  is  not  willing  to  leave  hi^ 
freedom  of  choice  exposed  to  any  contention,  or  subject  to  any  contingency. 
He  is  resolved  to  permit  no  right  in  any  one  else  to  judge  for  him,,  or  to  pas> 
Oil  the  wisdom  or  unwisdom,  the  justice  or  injustice,  of  his  action.     Such  I"* 
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hiB  will.  He  will  not  enter  into  any  bargain  except  upon  the  condition  of 
reserving  the  power  to  do  what  others  miglit  regard  as  unreasonable.  The 
following  cases  sufficiently  illustrate  the  Instances  of  the  iirst  class.  Gibson 
y.  Cranage,  39  Mich.  49;  Taylor  v.  Brewer,  1  Maule  &  S.  290;  McCarren  v. 
McNulty,  7  Gray,  139;  Brown  v.  Foster,  113  Mass.  136;  Zalefiki  v.  Clark,  44 
Conn.  218;  RossUer  v.  Cooper,  23  Vt.  522;  Hart  v.  Hart,  22  Harb.  606;  Tyler 
V.  Ames,  6  Lans.  280. 

In  the  other  class  tlie  promisor  is  supposed  to  undertake  that  lie  will  ace 
reasonably  and  fairly,  and  found  his  determination  on  grounds  which  are  just 
and  sensible;  and  from  thence  springs  a  oecassary  implication  that  his  de- 
cision, in  point  of  correctness  and  the  adequacy  of  the  grounds  of  it,  are  open 
considerations,  and  subject  to  the  judgment  of  judicial  triers.  Among  the  cases 
applicable  to  tliis  class  are  Daggett  v.  Johmon,  49  Vt.  845,  and  Hartford,  etc., 
Co,  V.  Brush,  43  Vt.  528. 

To  which  of  these  classes  does  this  case  belong?  The  answer  is  not  diffi- 
rult.  The  facts  are  very  distinct.  The  plaintiff's  own  evidence  is  cogent  that 
the  defendant  was  extremely  shy.  and  would  enter  into  no  arrangement  ex- 
cept upon  the  terms  of  doing  as  he  liked  about  keeping  the  machine  after  test- 
ing it.  His  mind  was  fixed  immovably  that  no  chance  should  be  left  to 
force  the  article  upon  him  unless  he  finally  chose  to  take  it,  and  the  special 
stipulation  was  specificiiUy  drawn  and  executed  to  meet  this  purpose  and 
thereby  induce  the  defendant  to  concur  in  an  arrangement.  Had  it  been  the 
intention  that  he  should  be  liable  in  case  the  performance  of  the  machine 
were  such,  in  the  opinion  of  a  jury,  as  to  deserve  his  approval,  it  would  have 
been  quite  unnecessaiy  to  get  up  the  special  writing.  The  original  printed 
warranty  would  have  answered  the  purpose.  The  transaction  was  one  be- 
longing to  the  first  class,  and  the  circuit  judge  was  mistaken  in  deeming  it 
otherwise. 

The  question  .concerning  notice  is  now  in  order.  The  circuit  judge  very 
properly  informed  the  jury  that  the  defendant  was  not  at  all  answerable  for 
the  space  of  time  during  which  the  plaintiff's  agents  occupied  themselves  in 
t lying  to  make  the  machine  work  well,  and  that  the  time  chargeable  to  him 
only  began  when  they  quit,  and  from  thence  ran  on,  whether  he  was  in  fact 
entitled  to  a  reasonable  time  thereafter,  or  to  only  two  days.  But  he  further 
stated  that  the  defendant  was  bound  to  see  that  Price  had  actual  notice,  if  such 
was  the  case,  that  the  machine  did  not  work  to  his  satisfaction;  and,  further, 
that  he  was  bound  to  see  that  Price  had  this  notice  within  two  days  after  the 
agents  quit,  in  case  the  figure  **  2  "  was  in  the  printed  wananty,  or,  if  it  was 
not  in,  then  within  a  reasonable  time  after  that  event.  This  instruction  was 
not  proper  on  any  theory.  It  held  that,  in  cjwe  the  figure  '*2"  was  in  the 
warranty,  the  defendant  was  bound,  not  only  to  complete  his  own  tritU  of  the 
Tuachine  during  the  first  intervals  of  two  days,  but  also  to  see  to  it  that 
Price,  within  the  same  period,  had  actual  notice  that  it  did  not  work  well,  if 
.such  was  the  result  of  the  test.  Xow,  it  is  very  obvious  that  more  than  the 
whole  two  days  may  have  been  necessary  to  reach  Price  and  notify  him.  But 
this  is  not  all.  The  printed  warranty,  whatever  its  infiuenc^e,  if  any,  here, 
appropriated  the  whole  of  this  period  to  the  business  of  a  test  by  the  defend- 
ant, and  postponed  the  ne<!essitv  of  starting  to  give  notice  till  the  expiration 
of  it. 

It  may  be  expedient  to  add  a  word  in  this  branch  of  the  controversy.  .Ac- 
cording to  the  terms,  as  we  have  seen,  of  the  printed  warranty,  tbe  purchaser, 
in  case  of  the  failure  of  the  machine  to  work  well  during  the  space  allowed 
for  trying  it,  must  givQimm^diate  notice  to  the  selling  agent.  This  provision 
for  immediate  notice  does  not  mean  the  shortest  time  possible  in  which  notice 
i'onld  be  given.  The  terms  must  receive  a  sensible  interpretation — an  inter- 
pretition  favorable  to  the  general  object  and  consistent  with  the  surrounding 
conditions.    It  would  be  necessary  to  make  allowance  for  the  engagements 


Digitized  by 


Google 


VIO  THE   NORTHWESTERN    RBPOETBB.  [Mich. 

of  tlie  parties,  the  distance  between  them,  the  facility  of  commonication,  ami 
any  other  incidents  having  a  bearing.  No  greater  dispatch  would  be  implied 
than  such  as  would  be  fairly  just  and  reasonable  in  view  of  all  the  circum- 
stances. Atwood  V.  jKmei'y,  1  C.  B.  (N.  S.)  110;  Staunton  v.  Wood,  IG  Q.  U. 
^m;  Roberts  \.BMt,  11  H.  L.  Gas.  337;  Toms  v.  Wilso7i,4c  Best  &  S.  442-445; 
yfaasej/  V.  .Sladen,  L.  K.  4  Exch.  13;  Ttnnant  v.  Bell,  9  Q.  B.  684;  Spenr^elv  v. 
Kobinsoih e5  Barn.  &  i).  ih)S; Thompson  v.  aibiton, Seines.  &  W. 281;  U'a^/e/i  v. 
ft<f/</icA-.  2  Ired.  Law,  424. 

Complaint  is  ina<le  tliat  the  recovery  was  excessive,  even  if  the  plaintiff 
were  entitled  to  prevail,  and  the  point  is  that  by  the  terms  of  the  transaction 
three  notes  were  to  be  given,  and  that  the  time  of  one  only  had  expired  when 
the  suit  was  commenced.  It  is  hardly  worth  while  to  go  into  that  question 
now.  From  the  pletidin^fs  and  facts  in  the  record,  it  is  not  easy  to  discover 
the  theory  on  which  the  case  proceeded ;  but  hereafter  the  real  ground  of  action 
may  be  d^istinctly  indicated.  The  measure  of  damages,  as  well  as  the  courso 
of  proof,  would  be  affected  by  the  form  of  claim  asserted  on  the  transactioiL 
Benj.  SfUes,  §  765,  and  notes,  (1st  Am.  Ed.) 

The  other  points  are  of  no  importance.  The  judgment  must  be  revMsal, 
with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Djiauoo  tj.  Dragoo  and  others. 
Filed  June  6,  1883. 

AIthoui;h  laeheti  Is  not  to  bo  impnied  to  a  minor  or  other  person  Incompetent  to  act  la  Ws  owa  be- 
half, great  delay  is  always  an  important  fact  when  it  i»  Honght  to  enforce  a  parol  agreement,  for  tiiae 
obscarea  and  destroys  evidence,  even  when  it  does  not  absolutely  take  away  rights  of  action;  and  a 
parol  contract  la  never  to  be  enforced  unless  it  is  satisfactorily  proved,  and  the  older  the  sappowil 
facts  are,  when  they  are  to  be  madu  out  on  the  recollection  of  witnesses,  the  more  they  are  open  t/ 
doubt  or  husplclou,  so  that,  even  if  the  delay  is  siiaiciently  excaaed,  the  evidence  that  ts  to  establish 
the  case  requires  to  be  examined  with  unusual  care  and  circamspection* 

No  court  can  grant  spfciiic  relief  on  the  basis  of  a  parol  contract  to  convey  land,  unless  ttaCT«  Ita^ 
been  impt)rtant  acts  of  part  perlormance  which  raise  in  favor  of  complainant  a  strong  equity. 

t'p»»n  examination  the  evidence  in  this  case  it>  shown  to  be  too  vague,  ancertain,  ambji;a<Mt,  aai 
unsatisfactory  to  justify  a  decree  of  specific  performance. 

Appeal  from  BeiTien. 

Edward  Bacon,  for  complainant.  E.  M,  Plumpton  and  //.  H,  Coolklge,  for 
defendants  and  appellants. 

CooLKY,  J.  Tlie  purpose  of  this  suit  is  to  enforce  an  alleged  oral  agree- 
ment for  the  partition  and  conveyance  of  lands. 

The  pjirties  to  the  agreement  were  John  F.  Dragoo  and  Peter  Dragoo,  hin 
hrother,  sons  of  Jacob  Dragoo,  who  died  intestate  in  Berrien  county  in  the  year 
1838,  leaving  seven  children  and  one  grandchild.  He  left  a  very  small  prop- 
erty, and  John  F.  Dragoo  was  appointed  administrator.  The  estate  was  set- 
tled without  complaint,  though  there  seems  to  he  some  dispute  respecting thfl 
method  of  settlement;  the  complainant  alleging  that  John  and  Peter  pur- 
chased the  interests  of  the  others  and  took  the  property.  In  the  year  1859, 
three  parcels  of  land,  aggregating  alwut  140  acres,  were  purchased  and  con- 
veyed to  John.  The  theory  of  the  bill  is  that  this  purchase  was  made  by 
John  and  Peter  jointly,  and  that  in  or  about  the  year  1847  an  agreement  was 
made  between  the  brothera  that  the  land  should  be  divided  between  them  bv 
a  certain  line  represented  in  part  by  an  existing  fence,  and  that  John,  who 
held  the  title  for  both,  should  convey  the  north  half  to  Peter.  This  is  denied 
by  the  defendants.  It  seems  highly  probable,  however,  that  there  had  been 
an  understanding  between  these  brothers  which  contemplated  their  occupy- 
ing, improving,  and  owning  the  land  jointly,  and  bearing  jointly  the  expense 
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ABATEMENT.    See  Nuisakcb,  168. 
ABSTRACT. 

Notice  of  appeal  wanting,  and  appeal  dismissed.     (lo.)    606. 

See  Evidence,  259 ;  Practice,  259. 
AB8TKACT  OF  TITLE.    See  MiLWAincBB  Crrr,  806. 
ACCEPTANCE.    See  Sale,  413;  Statute  of  FiiAUDe,  413. 
ACCOMMODATION  NOTE.    Bee  Pbomissobt  Note,  726. 

ACCOUNT-BOOK.  ^  .  .v      s  •*  ,       «       iw 

Levy  upon  does  not  constitute  levy  upon  accounts  therein,  nor  if  levy  is  unlaw- 
ful does  it  constitute  conversion  of  accounts.     (Minn.)    309. 
ACCOUNTING.    See  Pahthership,  140. 

ACCOUNTS. 

Partial  payments,  how  applied  on  principal  and  interest.    (Wis.)    390. 

See  Guardian  and  Ward,  126,  262;  Jury  Trial,  672. 
ACKNOWLEDGMENT.  _       _  ,  ^   ^  ^ 

Notary  public,  certiflcate  of,  with  official  seal  attached,  is  sufficient  proof  of  due 
execution  of  deed  in  another  state  of  real  estate  hi  this  state.    (Neb.)    418. 

ACTION 

For  injury  causing  death  is  created  by  section  2,  c  77,  Gen.  St.  1878.    (Minn.) 

676. 
For  money  had  to  plaintiff's  use  capnot  be  defeats  .by  showing  ik%%  ippney  had 

been  paid  in  garnishment  proceedings  when' defendant  knew  that  it  did  not 

belong  to  debtor,  but  to  plaintiff.    (Mich.)    611. 
See  PitiNCTPAL  AND  AoENT,  605 ;  ScHOO]>DiBTRiOT,  490 ;  Vkhur,  346. 

ACTION  AT  LAW.  ^  ^  ^    .  ^ 

Recoyery  cannot  be  had  upon  fact  not  counted  upon  as  ground  of  recovery  in 
declaration.    (Mich.)    612. 
ADEQUATE  REMEDY  AT  LAW.    See  Convktancb,  138 ;  Power  of  Attor- 
ney, 138. 
ADMINISTRATION. 
Notice  by  publication— sufficient,  when.     (Mich.)    465. 
Residuary  legatee,  who  is  executor  and  gives  bond,  is  entitled  to  possession  of 

estate,  and  this  substantially  completes  administration.    (Mich.)    464. 
Settlement  of  estates  is  ordinarily  a  proceeding  in  rem.    (Mich.)    466. 
ADMINISTRATOR. 
Commissions  prescribed  by  Key.  St.,  ^  3922,  are  not  discretionaiy  witb  court. 

fWis  )    794. 
Bet-oif  of  claim  not  presented  for  allowance  in  an  action  by,  not  alJowed-^Rey. 

St.  U  4236,  4260,  2666-6,  3844,  3846.    (Wis.)    798. 
See  Eyidbnce,  794. 
ADMISSIBILITY.    See  Eyidibngb,  871. 

Estoppels,  when  party  is  induced  to  act  to  his  prejudice  by  reason  thereof.    (Wis.) 

764. 
See  E8TOFrEL,*76;  EvrDBKOB,  846. 

^Sfibplaint  ^ntueid  as  one  Ui  remore  cloud  on  title,  when  defecitire,  cannot^ be 
susuined,  under  Gen.  St.  1878,  e.  76,  H  2,  8,  to  determine.    (Minn.)    873. 
T.16--68  (918) 
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ADVERSE  POSSESSION. 
Title  ma}'  become  perfect  if  continued  for  sufficient  time,  although  there  was  no 
right  in  the  beginning.    (Mich:)    40. 

ADVICE  OF  COUNSEL. 
Unlawful  act  done  under,  when  defense.    (Mich.)    105. 

AFFIDAVIT.    See  Bill  of  .Exckptions,  364 ;  Continuakce,  351,  693 ;  Rboobd, 
352;  SiGNATTJBE  OP  "Written  Instrument.  767;  Tax  Sale,  161. 

AFTER-ACQUIRED  PROPERTY. 
Chattel  mortgage  of,  does  not  create  lien,  equitable  or  legal.    (Wis.)    806. 

AGENCY.    See   Patbcent,  308;    Pbincifal   and  Agent,  214;  Ukai<  fiacTATi 
Agent,  186. 

ALDERMAN.    See  Fond  du  Lac  City,  783. 
ALIBI. 

Instruction  as  to,  TiM  misleading.    (Mich.)    98. 
ALIMONY. 

Amount  to  be  granted,  considered.    (Mich.)    485. 

Lien  on  real  estate  not  sustained,  and  decree  reversed.    (Neb.)    347. 
ALLOWANCE.    See  Widow,  425. 
AMENDMENT. 

Pleading  may  be  amended  to  set  up  defense,  on  appeal  to  circuit  court,  not  set  up 
before  Justice.     (lo.)    424. 

See  Constitutional  Law,  609 ;  Justice  of  the  Peace,  498. 
ANIMUS.    See  False  Iicp&isonhent,  699. 
ANSWER. 

Denial  of  exeoation  of  written  instrument  held  not  sufficient.    (Minn.)    2^2. 
APPEAL. 

Argument  not  filed  in  ciyil  case  regarded  as  abandonment,    (lo.)    663. 

Award  of  $550  in  respect  to  each  of  two  quarter  sections  of  land  taken  for  raU- 
road,  constituting  one  tract,  is  reall}*  an  award  of  $1,100  for  whole  tract. 
(Wis.)  '481.  .  ,      ^ 

Certificate  of  Judge,  in  appeals  involving  less  than  $100,  must  be  as  to  questions 
of  Jaw  as  distinguished  from  quoHtions  of  fact.     (lo. )    604. 

Decree  dividing  costs  affirmed.     (Mich.)    497. 

Errors  and  irregularities,  not  objected  to  below,  not  considered.     (Mich.)    562. 

Errors  in  order  appointing  receiver  in  divorce  case  not  considered  on,  from  unliT 
adiudging  party  in  contempt  for  not  conveying  property  to  receiver.    (Minn  j 

Final  order  of  county  court,  distributing  estate,  will  bo  set  aside  only  so  far  &<  nec- 
essary to  adjust  the  rights  of  parties  to  appeal.     (Wis.)    425. 

Judgment  on,  being  affirmed,  8ucce83ful  party  cannot  have  It  modified  and  made 
more  favorable  to  him.    (Wis.)    160. 

Jurisdiction  of  appellant  in  appeal  from  Judgment  in  personal  actkm.  (Neb.) 
341. 

Jurisdiction  of  court  below  of  subject-matter  of  suit  or  partis  may  be  questioned 
for  the  first  time  on  appeal.    (lo.)    588. 

Notice  of,  from  award  of  commissioners  on  taking  land  for  railroad,  need-not  l>« 
served  on  opposite  party.    (Mich.)    481. 

Order  denying  motion  to  reopen  judgment  hM  not  appealable.    (Wis.)    fi40. 

Railroad  company,  on  appeal  from  condemnation  proceedings,  cannot  disprove 
title  of  owner  unless  pleaded.    (Neb.)    231. 

Time  of  tak  ng  computed  by  reckoning  from  day  of  month  when  Judgment  was 
rendered  to  day  of  corresponding  number  of  sixth  month.     (lo.)    853. 

Variance  between  aJiegalions  and  proof  cannot  he  urged  for  fint  time  on.  (lo.) 
868. 

SeeELBOTiON,236;  Jubisdiction.  482 ;  Jubtiqb  of  the  Peace,  216;  Raxlboad» 
401 ;  SUFREMB  GoUBT,  549 ;  Taxatioks  of  Ck>STS,  383. 
APPEARANQE;  ,  .... 

.  Motion  tor  security  for  costs  is  an  appearaace.     (Neb.)    3^0.*  :.».-. 

APPLICAT10N*0F  PAYMENTS.    Bee  Partial  Payments,  80S. 
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ARREST.    Bee  CuaroDT,  465,  899 ;  Falbb  luPBnoincEKT,  899. 
ARSON. 

Confession  and  circumstances  suflOcient  to  convict  d^endant  of  burning  jaU. 
(lo.)    423.  . 

ASSESSMENT  OF  PROPERTY.     See  CoNBrmrrioNAL  Law,  181 ;  Tax  Saui, 

614.  I 

ASSIGNEE.    See  Bahkruptct,  901;  Mortoaoe,  702. 
ASSIGNEE  FOR  BENEFIT  OF  CREDITORS;    Bee  Taxb»,  2641 
ASSIGNMENT.    See  CKEDrroRS,  181,  338 ;  Subscribbb  to  Stock,  462. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Exempt  property  embraced  in.     (Mich.)    60. 

ATTACHMENT  BOND. 

Discharging  under  section  157,  e,  66,  Gten.  St.  1878,  does  not  apply  to  stranger  to 

suit.     (Minn.)    673. 
Equity  of  redemption  of  chattel  mortgage  subject  to,  or  garnishment.    (Neb.) 

Sale  of  land  under,  governed  by  same  rules  as  sale  under  execution.     (Neb.)    344. 
Sheriff  levying  on  property  not  belonging  to  defendants  In  writs,  may  substitute 
obligors  of  bond,  when  suit  is  brought  against  him.    (Minn.)    809. 

ATTORNEY  AT  LAW. 

Appearance  by,  presumed  to  be  by  authority  of  client,  but  if  want  of  authority 

is  proved,  client  not  affected  Dy  his  acts.    (Neb.)    719. 
Authority  of  attorney  considered.    (Neb.)    363. 

Authority  of  attorney,  under  general  retainer,  to  consent  to  orders.   (Mich.)  455. 
Compensation  for  services  as  depending  on  magnitude  of  interests  and  charltc- 

terofsuit.    (lo.)    291. 
Should  not  misstate  law  or  facts  in  interest  of  client.     (lo.)    291. 
Statements  by,  on  appeal  from  Justice,  as  to  what  verdict  before  Justice  was,  not 

allowed.    (Neb.)    716. 
See  CoMPROMiBB,  731 ;  CoNTiNasNT  Fbb,  818 ;  Justice  of  the  Peace,  544. 

ATTORNEY'S  FEE.    See  OoiTtbact,  252 ;  Mobtgage,  501 ;  Sohool-Fuwd  Mobt- 
OAGB,  305.  '  ■ 

ATTORNEY  GENERAL. 

Information  to  abate  mill-dam  as  nuisance  prejudicial  to  health.     (Mich.)    549. 
ATTORNMENT. 

Tenant,  who  has  attorned  to  stranger^  not  entitled  to  notice:  to  quit.    (Mich.) 
518.  ' 

AUDITOR.    See  Couwtt  BoNDft,  366. 
AWARD.    See  Appeal,  481.  :  •         .. 

BANK.    See  Taxation,  337. 
BANKRUPTCY. 

Assignee  has  no  authority  to  make  sale  of  propertj,  the  title  to  whicA  li  dig- 
*    puted.    (Mich.)    901.  .  . 

Limitations  in,  considered.     (Mich.)    901. 

BILL  OP  EXCEPTIONS.  '>.      ^         •.         •  ' 

Afladayits incorporated, in,    (JTeb.)  '364.        *   „.  ,        ^^-         • 
Evidence  sufficient  to  submit  case  to  Jurv  shown^bt.  .,(^el).)  .  341. 

of  preparing  critic!^,     (^ll^li.)  ^W-     .y.  i\f   - 


Length  of  and  manner  ui  picpartuK  vAXb«;upou.     ^jxi.«v«i.;  ^«r«v 
See  Ezceftionb 


\  of  judge,  and  identification  of  short-hand 'tepoVtftr^rij.dte.^ '  tlo:) '  ;659. 

FiiONB ;  Practice,  329,  863.  •     ' ' ' '     '     '   '       -    '-'  ' 

BLAQK8MITH-8HOP.    See  Nuibahcb,  302. ,   ,'  *       '         ^irJn)  TlUWi:) 
BOARD  OF'MOTflER-IN-L-iW.    See  iMwiba  t»fto3nBB; 'Sjb^*'?  ^  v  ^' «V ' . 
BOARD  OP  PUBLIC  WORKS.    See  MiL^AtJiitf  City,  7^.      ,. Z,'^^*^.  ^^f.y'i 
BOARD  OF  WIPE  AN6  OftlLD.    See 'tiuBBAiiD  and  Wipb,14|-  '^^^  Z'^^Jf 
BOND.  K;v<)'j^»>n; 

Sureties' oYi,  of  treasurer  of  ifltV  b!  Fond  dA  Lac.  >gstloqsilrf6\^to  ^iW^ 
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BON  D— Continued . 
Writ  of  atUchment  granted  without,  under  Code,  ♦  2227.     (lo.)    ?^67. 
Bee  Attachmekt,  673;  Cocnty  Bonds,  365  ;  Crkditorr.  1M;  KsroppKL.  '^^ 
Official  Bokd,  783;  PjUiTKBKeiur,  458;  KAiiruoAD,  727;  Ria^uLvis,  :i' 
BOND  OF  INDEMNITY. 
Penalty  in«  given  to  sheriff,  umler  Gen.  St.  1678,  c.  66,  )  154,  limits  the  extent .! 
liability  in  8uit  thereon.     (Minn.)    309. 
BB1DGE8. 
Treble  damages  for  injury  to,  are  for  injury  to  bridges  and  not  to  public  iwr. 

(Mich.)    «79. 
Bee  jfAVKiXBLB  Streams,  S78. 
BURDEN  OF  PROOF. 
Instruction  as  to,  not  given,  immaterial,  when  there  is  no  conflict  of  testimoov 
(lo.)    303. 
BURGLARY. 

Indictment  Md  sufficient.     (lo. )    848. 
BURLINGTON  &  MISSOURI  RIVER  RAILROAD  COMPANY. 
*'  Claim,''  in  land  grant  to,  is  not  restricted  to  such  claims  as  shall  afterwa?!^ 
ripen  into  perfisct  titles,  but  includes  all  that  are  made  in  due  form,  wbett.? 
perfected,  abandoned,  or  forfeited.     (Minn.)    317. 
Right  of  way,  by  act  of  congress  of  July  2,  1864,  was  a  present  grant,  and  pr- 
chaser  of  land,  under  relocation  of  road,  takes  strt)Ject  to.    (Neb.)    371. 

CATTLE.    See  Railroad,  303. 
CERTIFICATE  OF  JUDGE.     See  App«.u.,  694. 
CERTIFICATE  OF  PURCHASE.    See  Public  Land,  W2. 
CERTIORARI. 

Review  of  justice  judgment.     (Mich.)    504. 

Writ  to  review  action  of  drain  commissioners  quashed.    (Mich.)    95. 
*    Sec  Justice  of  thb  Peace,  544 ;  Practice,  h^H;  Tax-Patek,  495^ 
CESTUI  QUE  TRUST.    See  Parties,  672. 
CHANCERY.    See  Right  of  Way,  880. 
CHANGE  OF  V£NU'E.  i  See^CmvoKAtioN,  398. 
CHATTEL  MORTGAGE. 

Consideration  may  he  shown  to  repel  attack  of  mortgagor's  crediton,  vbrct 
mortgage,  though  made  in  good  faith,  misrepresents  the  obligation  or  U- 
bility  intended  to  be  secured.     (Minn.)    688. 

Deed  of  trust  for  benefit  of  creditors  construed,  and  field  not  a  chattel  mortprr 
(Mich.)    558. 

Description  of  property  sufficiently  definite.     (Minn.)    687. 

Equity  of  redemption  may  be  reached  by  attachment  before  judgment,  aod  v 
garnishment  after  judgment,  in  aid  of  executor.     (Neb.)    606. 

possession  of  goods  necessary  to  validity,  when.    (Mich.)    525. 

Priority,  as  between  contemporaneously  filed,  may  be  shown  by  parol.  (Mine 
6S8. 

Purchase  by  mortgage  at  abortive  fDreclosure  sale.    (Minn.)    248. 

Ratification  of  mor^ge  of  property  belonging  to  another.     (Wis.)     187. 

Recording  of  second  mortgage  Xyeforc  first,  when  delWery  has  not  been  m&jt 
postpones  first  mortgage.     (Minn.)    243. 

See  After- AcqDiSEO  Property,  808. 
CHILD.    See  Witne8B,  355. 
CIRCUIT  COURT.    See  Jurudiction.  9. 

**  CLAIM."    See  Burukotoh  is  Mimolri  Rivsr  Railroad  CoxPAinr,  317. 
CLERK  OF  COURT.    Bee  Taxation  of  CoeTt,  383. 
CODE  OF  CfiYIL  PROCJSpTJRE.    See  CopssTRCcnoK,  719. 

COGNOVIT.  ':  :     ' 

Complaint,  affldavit,  answer,  and  judgment  must  show  if  debt  ia  duei  u^  ^ 

much  it  unpaid.    (Wis.)    21. 
Jndgment  on,  not  sustained,  where  there  are  aubatantial  defecta,  altkoufh  c«  ^' 

jualicaltdone.    (Wia.)    21. 
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COLLATERAL  SECURITY. 
Promissory  note  secured  by,  may  be  sued  upon,  in  absence  of  agreement  to  tlie 
contrar}',  before  converting  and  applying  security.    (Neb.)    323. 
COLOR  OF  TITLE. 
Iixrprovements  made  before,  acquired,  will  not  entitle  to  compensation.    (Minn.) 

665. 
Occiipving  clntmants'  act  applies  only  to  improTements  made  on  land  under. 

(MlDii.)     665. 
Tax  certificate  not  sufficient  to  establish.    (S^eb.)    711. 
COMMISSIONERS.    See  Railroad,  882. 
COMMISSIONS.    See  Administkatok,  794;  Pbincipal  axo)  Aosirr,  S86;  Kbai. 

EisTATK   AQEST,  136. 

COMMON  CAl{RlE-:(. 
Conversion  of  corn  by  delivery  to  party  before  payifient^in  full*    (Mfam.)    237. 
Evidence  of  injury  to'goods  while  in  transit  and  after  delivery  to  first  carrier. 

(Minn.)    b72. 
Railroad  is  liable  for  damage  to  goods  on  connecting  road«  when.    (Minn.)    872. 
CX>MPENSATION.    See  AtiornIsy  amd  Cliknt,  291 ;  Codmty  TRfiASUBKR,  678. 
COMPLAINT. 
Cuui^e  of  action  stated  in.     (Minn.)    683. 
Uatitieation  roav  be  proved  under  allegations  of  authority  to  do  an  act    (lo.) 

SOS. 
Tender  or  offer  to  pay  amount  due  in  suit  by  attaching  creditor  against  stranger, 
by  whose  unauthorized  act  he  has  been  deprived  of  privilege  of  redeeming 
attached  property.     (Minn.)    673. 
See  Adverse  Claim,  873 ;   Judomekt,  873 ;  MAarBB  aitd  Bbbyaft,  807 ;  Tax 
Sale,  873;  Trespass  to  Realty,  432. 
COMPROMISE. 
Attorney  has  no  authority  to,  for  one-third  of  the  face  value  of  a  judgment. 

(Neb.)     731. 
Mistake  as  to  legal  rights  of  parties  to,  will  not  avoid.    (Minn.)    115. 
CONDEMNATION  PROCEEDINGS.    See  Railroad,  73,  239,  695. 
C  ONDITiON.    See  Deed,  133 ;  Emikekt  Domain,  871 ;  Fbk-Sxmfle,  265. 
CONDUCT.    See  Juror,  364, 
CON  FESSION,     See  Arsok,  423. 
CONFESSION  OF  JUDGMENT. 
Entered  on  statement  of  fact8  insufficient  under  statute  is  valid  between  the  par- 
ties and  those  claiming  under  debtor.    (Minn.)    869. 
Power  of  attorney  authorizing,  printed  on  note,  sufficient.     (Wis.)    21. 
Power  of  attorney  to  confess  judgment  on  note  construed.    (Wis.)    21. 
CONFLICT  OF  TESTIMONY. 

Instruction  as  to  reconciling.     (Wis.)    148. 
CONSIDERATION.    See  Chattel  Mortqaqe,  688;  PRomnoBT  Notb,  177. 
CONSTITUTIONAL  LAW. 
Amendments  to  const itulion—wlien  valid.     (lo.)    609. 

Assessment  of  pro|>erty  under  law  requiring  personal  property  to  be  assessed 

May  iHt,  and  real  estate  between  May  1st  and  June  1st,  is  valid.     (Wis.)    121. 

Court— ^power  of,  to  set  aside  amendment  to  constitution  not  properly  adopted. 

(lo.)    609. 
Curative  act  held  in  violation  of  article  3,  i  36,  of  the  constitution.     (lo.)    295. 
Insolvent  law  considered,  and  A^/(f  valid.     (Minn.)    109. 

Ju!«t  compen.sation  for  property  taken  is  made  when  the  law  makes  the  town  or 
municipal  corporation  so  taking  it  liable  for  payment  of  its  value.    (Wis.) 
403. 
Legislative  journals  must  contain  entry  of  proposed  amendment  to  constitution 

at  length.     (lo.)    609. 
ObligatioiiK  of  contracts  not  affected  l)y  statutes  changing  the  remedy  existing 
when  the  contract  was  made,  if  they  preserve  the  existing  remedies  in  sub- 
stance and  with  integrtty.     (lo.)    305.  *   ' 
Patent  ri^s^hts  cannot  ht  regSllnted  as  re^iuired  by  act  of  February  18,  lb7r>,  and 
siioh  art  is  unconstitutional.     (Neb.)    o61. 
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CONBTITUTIOT^^AL  LAW— Con  tinned. 

Property  acquired  by  county  for  its  own  use,  but  not  appropHftfod  to  publkr  pur- 
poses, cannot  be  appropriated  by  legislature  to  private  purposes.  tMiun  < 
375. 

Retroactive  law,  increasing  rate  of  interest  to  be  paid  out  of  county  trfa^urr 
upon  price  paid  at  former  tax  sale,  is  void.    (Minn.)    375. 

Taking  property  for  public  use  by  appropriation  of  land  near  highway  for  dnitn- 
ing  ditch.     (Wis.)    403.       •     . 

Treble  damages  for  injury  to  bridges  or  highways.     (Mich.)    878. 

CONSTRUCTION. 

Code  of  Civil  Procedure  must  be  liberally  construed,  especially  as  to  provision  m 

regard  to  appearance  and  making  up  issues.     (Neb.)    719. 
Deed  construed,  and  estates  and  interest  thereunder  defined.    (Mich.)    i>37. 
See  Contract,  185 ;  Entiub  Conthact,  27b  ;  Will,  650. 

CONSTRUCTIVE  NOTICE. 

Purchaser  under  contract  \o  convey  hM  to  have,  of  judgment   lien.     (MiniL 
.     8()». 
CONTINGENT  FEE. 

Attorney  may  contract  to  render  services  In  conduct  of  suit  for.     ( Wb.)     Sl^. 

CONTINGENT  REMAINDER.    See  Estates,  637. 
CONTINUANCE. 
Affidavit  in  criminal  cases  A^Zcf  not  sufficient  ground  for.     (lo.)    593. 
Affidavits  should  be  speciHc  and  full.     (Neb.)    351. 
See  Discuetiom  of  Couht,  351. 
CONTRACT. 
Attorney  s  fee  stipulated  for  not  void,  but  value  of  services  must  be  provec 

(Minn.)    25^. 
Construction  of,  to  finish  **  front  part  of  basement."    (Wis.)     185. 
Damages  in  action  .on,  field  too  remote.     (Neb.)    704. 
Evidence  of,  with  deceased,     (lo.)    259. 
Sale  of  timber  subject  to  customary  inspection  bv  railwav  insp€M;t<>r.     (Mirb 

518. 
Usage,  to  aflfect  construction,  must  be  established  and  known  when  contract  vi^ 

made.    (Minn.)    413. 
See  Entire  Contract,  278 ;   Evidence,  265 ;  Obliqatiox  of  Contract,  *»' 

Parent  and  Child,  259;  Parol  Contract,  910;  Principal  and  Agkn., 

505 ;  Rkal  Estate  Agent,  24 ;  Seal,  675. 

CONTRACT  TO  CONVEY  LAND. 

Specific  performance  decreed.     (Minn.)    409. 

Time  not  of  essence  of,  unless  so  made  by  its  terms,  or  by  implication.     (Minn  i 
409. 
CONTIUBUTORY  NEGLIGENCE. 

Personal  injury  caused  by,  and  plaintiff  not  entitled  to  recover.     (lo.)     ^t*9. 

CONVERSION.    See  Co.mmon  Carrier,  237. 

CONVEYANCE. 

Land  subject  to  mortgage.     (Wis.)    776. 

See  Power  of  ArroRNEy,  138 ;  Undue  Influence,  497. 

CONVICTION. 
Evidence  lending  to  show  that  an  offense  has  been  committed  not  suflicieni— ;'• 

must  single  out  accused  as  the  perpetrator  thereof.     ( lo. )    417. 
Proof  of  guilt  ameuniing  to  such  moral  certaintv  as  convinces  the  minds  of  tbe 

Jury  as  reasonable  men,  beyond  a  reasonable  doubt,  is  sufficient.     ( Neb. )  -i^' " 

CORPORATION. 

Change  of  venue  because  of  prejudice  of  judge->affidavit  must  be  made  hyi?i 
officer,  and  not  merely  «•  general  or  managing  agent."    (Wis.)    39??. 

Evideuce  of  incorporation,  in  suit  on  note  containing  stipulations  as  to  title. 
(Minn.)    252. 

Judgment  confessed  by  president  valid,  cruBre.    (Mioh.)    494. 

Publication  in  newspaper  of  articles,  hdd  insufficient  under  Code,  §  106S.    >l< 
865. 
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CORPORATION— Continued. 
Btock  sabsoribed  for  boing  of  no  value,  no  defense  by  subscriber  for,  in  absence 

of  fraud.    (Wis.)    74S. 
Stock  subscriptions  collectible,  although  all  stock  not  subscribed  for,  in  absence 

of  charter  provisions  to  contrary.    (Wis.)    743. 
Subscriber  to  stock  bound,  whether  stock  was  to  be  paid  for  in  money  or  prop- 
erty.   Jlo.)    868. 
Summons,  in  suit  before  justice,  that  summons  defendant  to  answer  the  Wilson 

Bewing-machine  Company,  sufficiently  avers  that  plaintiil  is  a  corporation. 

(Mich.)    896. 
Treble  damages  not  intended  to  apply  to  act  of  agent  under  statutory  authority 

in  making  cut  in  highway,  etc.    (Mich.)    878. 
See  Rbligiottb  Oorfobation,  891;  6itb80bibbb>  to  Stock,  462.    > 
COSTS;  • 

Appellants  being  divested  of  all  interest,  have  no  9t€Uu$  in  appellate  court,  and 

questioaof  costs  below  cannot  be  ooBsideied.    (lo.)    302. 
Counties  liable  for,  earned  by  justices  of  peace,  sheriffs,  etc.,  on  examination  on 

charge  of  felony.    (Xeb.)    741. 
Bee  iNJUKOTiON,  9 ;  Judombnt,  162,  719  ;  Me/OUASio's  lass,  387 ;  Taxation  of 

Costs,  9. 
COUNT. 
Separate  trials  on  each  count  hM  properly  refused.    (lo.)    849. 

COUNTER-CLAIM.    Bee  Wabrahtt,  380. 
COUNTY. 
Embezzlement  cannot  be  prosecuted  outside  of  county  where  offense  was  com- 
mitted, and  warrant  issued  by  Justice  of  some  other  county  is  invalid  on  its 
face.    (Mich.)    899. 
See  JoDiciAL  Nones,  423 ;  Nboligshob,  418;  Tax  Sale,  363. 
COUNTY  BONDS. 

Auditor  and  secretary  of  state  cannot  review  act  of  predecessor.    (Neb.)    365. 
Vote  of  people  not  requbed  for  issuing,  under  act  February  19,  1877.    (Neb.) 
366. 
COUNTY  CLERK.    See  Tax-Books,  714. 
COUNTY  SUPERVISORS.    See  Justicb  op  Pbacb,  663. 
COUNTY  SURVEYOR.    See  WnjJFUh  Maladmoostration  in  Office,  330. 
COUNTY  TREASURER. 

Compensation  for  official  services  where  valuation  of  taxable  property  in  county 

exceeds  $6,000,000,  and  does  not  exceed  $8,000,000.    (Minn. )    678. 
Money,  or  what  is  recognized  as  money,  must  be  paid  over  at  termination  of  of- 
fice.   (Neb.)    369. 
Sureties  liable  for  failure  to  account  for  liquor  taxes.    (Mich.)    70. 
See  EMBBzasLBiOBNT,  298. 
COURT. 
Writs  and  processes  of,  are  (1)  those  which  point  out  specifically  the  property  or 
thing  to  be  seized ;  or  (2)  those  in  which,  the  officer  is  directed  to  lev  v  upon 
property  sufficient  to  satisfy  the  demand  against  the  owner  without  aescrib- 
ing  tLuy  ipeeifie  property.    (Neb.)    332. 
See  CoNSTiTUTioxAL  Law,  609. 
COVENANT.    See  Ihouxb&ancib  on  Land,  151. 
CRBDIBILITY  OF  WITNESSES.    See  Ditorob,  486. 
CREDITORS. 
Assignment  for  be/neflt  of— inventory  and  list  of  creditors  hM  to  have  been  filed 

in  time.    (Wis.)    838. 
Assignment  for  benefit  of  —  preference  of  certain  creditors  not  intended  by. 

(Wis.)    187. 
Bond  received  and  filed  with  assignment  for  benefit  of,  by  proper  officer,  pre- 
sumed sufficient.    (Wis.)    187. 
Payment  out  of  money  of  debtor,  not  intended  to  be  so  appropriated,  not  vaUd. 

^ich.)    39. 
See  ExiacpT  Pbopbrtt,  625 ;  Gabnisrbb,  345 ;  STATim  of  Frauds,  784. 
CRIMINAL  COMPLAINT.    See  Pbobabub  Catjbb,  899. 
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CRIMINAL  LAW  AND  PROCEDURE. 

Estoppels  and  conclusive  prasumptions  have  no  place  in,  and  actual  facts  maj 
be  proved,  notwithstanding  admissions.    (lo.)    298. 

Evidence  tending  to  connect  accused  with  crime  committed.    (Mich.)    95, 101. 

Instructions  should  be  few,  plain,  simple,  and  conform  to  principles  and  policj 
of  the  law.    (Neb.)    357. 

Pool-selling  not  punishable  as  offense  of  maintaining  '*  a  lottery,  policy,  backet- 
shop,  board  of  trade."  etc.    (Mich.)    520. 

Sentence  can  be  reversed  on  appeal  for  excess  only  when  it  exceeds  the  statutofj 
limit,  but  if  proper  time  has  expired  prisoner  may  be  discharged.  (Mich  ) 
522. 

Verdict  of  guilty  cannot  be  sustained  where  evidence  fails  to  show  accused  com- 
mitted offend  charged.    (Neb.)    227. 

See  Alibi,  98 ;  Manslauohtbb,  827 ;  Mubdbb,  827 ;  Rapb,  355 ;  WrrKBss,  355. 

CRIMINAL  TRIALS. 
Jury  are  judges  of  the  law,  but  have  no  legal  or  moral  right  to  disregard  the  law 

as  given  Dy  the  judge.    (Neb.)    357. 
Presumption  that  party  intended  to  do  that  which  he  voluntarily  and  willfully 
did  in  fact  do.     (Neb.)    358. 
CROP.    See  Li^DLOiu)  and  Tbhant,  269. 
CROSS-EXAMINATION. 
Exception  to  testimony  of  witness  not  waived  by  cross-examination.-   (Keb.) 

341. 
See  Evidence,  86, 105,  659 ;  Pabtt  to  Surr,  148. 

CROSSINGS.    See  Railboad,  696. 

CURATIVE  ACT,    See  Constitutional  Law,  295. 

CUSTODY. 

Arrest  for  malicious  trespass.     (Mich.)    465. 

Arrest  not  made  by  officer  by  iniormiog  person  of  business,  without  actually  tak- 
ing him  in  charge.    (Mich.)    899. 

DAMAGES. 

Mortgagee  of  chattels,  in  action  for  conversion  of  mortgaged  property,  entitled  to 

deduction  for  unpaid  balance.    (Minn.)    249 
Speculative  profits  too  remote.     (Minn.)    249. 

See  CoNTBACT,  704;  Personal  Injubt,  887;  Principal  and  Aabnt,  605:  Pu- 
nitivb  Damages,  760 ;  Railboad,  883 ;  Shbkitf,  448. 
DATE. 
Presumption  that  paper  was  filed  on  date  indorsed  thereon  by  clerk  of  court. 
(Wis.)    383. 
DEBT  TO  BECOME  DUE.    See  Gabnishmbnt,  593. 
DECEASED. 
Evidence  of  personal  transaction  with,  inadmissible.    (lo.)    259. 

DECLARATIONS.    See  Evidence,  17. 

DEDICATION  TO  PUBLIC  USE.    See  Right  of  Wat,  450,  717. 

DEED. 

Condition  subsequent  construed  most  strongly  against  grantor,  and  forfdtnre 
not  enforced  unless  clearly  established.    (Wis.)    133. 

Conditions  subsequent,  working  forfeiture  of  estate.ln,  conveying .  land  for  sem- 
inary, held  not  brolten.     (Wis. )    133. 

Description,  <<    «    *    *    except  40  acres,"  construed.    (Minn.)    689. 

Evidence  to  show  what  lots  were  conveyed,  when  lot  named  is  sold  under  execu- 
tion against  heir  of  grantor.    (Minn.)    247. 

Execution  of,  in  another  state,  of  land  in  Nebraska,  acknowledged  before  notary 
public.     (Neb.)    318. 

Fee-simple  estate,  with  repugnant  condition,  conveyed  bv.     (lo.)    265. 

Mortgage  on  land  conveyed  by,  without  declaring  it  subject^ to  mortgage,  mtj 
be  attacked  for  fraud  by  grantee.    (Wis.)    776. 
DEED  OF  TiiUST.    See  Chattel  Mortoaoe,  558;  Construction,  537;  Fee- 
Simple,  265  ;  Justice  of  Peace,  489;  Timber,  12. 


Digitized  by 


Google 


nms.  921 

DEFAULT. 
DisoretioD  of  court  in  setting  aside,  in  absence  of  proof  to  contrary,  will  not  be  in- 
terfered with.    (Id.)    866. 
3Iotion  to  set  a4de  7i€ld  to  state  a  meritorious  defense.    (lo.)    866. 
DEi'ENSE. 
Payment,  to  cpnstitute  good,  must  be  in  money,  or  something  accepted  in  its  stead. 
(Wis.)     764. 

DEGREE  OF  CARE.  See  Neqliqbnoe,  65. 
DELAY.    See  Divorce,  462. 

DELIVERY.    See  Promissory  Note,  725;  Sale,  442. 
DELIVERY  OF  DEED.    See  Evidence,  578. 
DELUSIONS. 
•Will,  how  affected  by.     (Mich.)    54i5. 

DEMAND.     See  Mandamus,  320. 
DE3IURRER.    See  Indictment,  84S. 
DENIAL.     See  Akswer,  252. 
DEPOSIT.    See  Railboad,  481. 
DEPOSITION. 

Witness*  name  l>eing  misstated,  cannot  be  read.     (lo.)    609. 

See  Evidence,  340. 
DEPUTY  MARSHAL.    See  Indemnity,  904. 
DEPUTY  SHERIFF. 

Sheilff  if)  answerable  for  faults  of.     (Mich.)    448. 
DESERTION.     See  Divokce,  564. 
DETROIT,  CITY  OF. 

Sidewn?k  or  crosswalk,  how  determined.     (Atich.)    48. 
DETROIT,  SUPERIOR  COURT  OF.    See  False  Imprisonment,  899. 
DEVISE.    See  Will,  144. 
DISCRETION  OF  COURT. 

Continuances  are  left  to,  and,  unless  in  case  of  abuse,  will  not  be  interfered  with. 
(Neb.)    361. 

See  Dekallt,  866. 

DIVISION  FENCE.    See  Tkespass,  432. 
DIVORCE. 
Condition  in  life  of  parties  to  suit  lo  be  considered,  on  charges  of  drunkenness 

and  cruelty,     (l^iich.)    541. 
Credtliility  of  witnesses  judged  of  by  trial  court.     (Mich.)    485. 
Dehiy  t>f  wife  to  apply  for,  until  husband  has  filed  bill.     (Mich.)    462. 
Desertion  of  wife,  under  the  circumstances  of  this  case,  /lild  to  entitle  husband 
to  decree.     (Mich.)    564. 
DOCKET.    See  J  i  stick  of  Pe.ice,  489. 
DONAl  ION.    See  Railboad,  701. 
DOWER. 
Title  in  husband  sufficient  to  sustain  claim  of,  shown  by  possession  of  husband 
under  warranty  deed  and  making  improvements.     (Mich.)    108. 
DRUNKENNESS. 
Evidence  of  condition  six  hours  after  sale  of  liquor  not  proof  of,  at  time  of  sale, 
(lo.)    287. 

EJECTMENT. 

f  loniestead  rights  of  wife  and  children  not  affected  when  not  made  parties. 

(Mich.)    500. 
Judgment  entrv  held  not  to  sliow  a  final  judgment.     (Neb.)    703. 
Legal  title  having  pas.sed  to  purchaser,  former  owner,  field  not  maintainable ;  but 

fraud  appennng  in  sale,  redemption  allowed.     (Neb.)    711. 
Power  of  attorney  under  which  land  is  conveyed  being  uncertain  as  to  description 

of  property,  if ter  reception  of  purcliise  money,  not  ground  for.    (Mich.)    63. 
Ta3C  deed  as  evidence.     (Mich.)     514. 
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EJECTMENT— Continued. 

Title  At  beginning  of  suit,  as  basis  of  recovery,  modified  by  Comp.  Laws,  4  6281 
(Midi.)     514. 

Title  derived  from  government  presumed,  when.     (Mich.)    C13. 

Title  of  third  party,  from  whom  both  parties  derive  title,  need  not  be  proved. 
(Neb.)    20d. 

See  IiJ  J  UNCTION,  491. 
ELECTION. 

Appeal  bond  Md  sufficient.    (Neb.)    236. 

Bee  School  Bonds,  730. 
ELECTION  UNDER  WILL.    Bee  Probatb  Court,  245. 
EMBEZZLEMENT. 

County  treasurer,  in  an  action  for,  may  impeach  settlements  to  prove  that  de- 
fault was  more  than  three  years  before  suit.    (lo.)    2U8. 

See  County,  899. 

EMINENT  DOMAIN. 
Condition  annexed  to  payment  of  award  of  damages  for  land  taken,  renders  a 
deposit  of  the  amount  unavailing.    (>finn.)    871. 

EMISSION.    See  Rape,  355. 

EMPLOYE.    See  Master  and  Servant,  806 ;  Railroad,  241. 

ENTIRE  CONTRACT. 

Construction  of  writing  as  mere  offer  to  sell.     (lo.)    278. 
ENTRIES. 

Guardian's  account  containing,  of  payment,  h^  not  contradicted.     (lo.)    262. 
EQUITY. 

Findings  of  fact  will  not  be  disturbed  unless  clearly  against  weight  of  evidence. 
(Neb.)    350. 

Notirc  of  equities  in  land.     (Mich.)    129. 

Petition  ?irJ4  to  contain  no,  to  entitle  to  relief.     (Neb.)    698. 

Rule  which  grants  relief  only  upon  a  representation  which  is  kuown  to  be  false, 
does  not  apply  to  an  equitable  action.     (lo.)    602. 

EQUITY  OF  REDEMPTION.    Bee  Attachjcent,  606 ;  Chattel  Mortgage.  eo«. 

EQUITY  PLEADING. 
Complainant  must  so  state  his  case  in  his  bill  that  if  admitted  by  answer  or  proved 

at  the  hearing,  the  court  may  decree  upon  it.     (Mich.)'    880. 
ERROR. 
Instruction  isolating  evidence  for  accused,  and  directing  jury  to  compare  with 

that  of  state  and  see  if  his  witnesses  were  not  mistaken,  is.     (Mich.)    98. 
Judgment  will  not  be  reversed  for,  in  admission  of  evidence  that  could  not  affect 

the  venlict.    (Mich.)    40. 
Refusal  to  submit  special  questions  to  jury,  and  instruct  them  in  their  discretion 

to  find  special  verdict,  is  not,  when f u)l  instruction  has  been  given.    (Dak.)    1. 
Remarks  by  court  to  counsel  in  presence  of  jury,  that,  would  be  erroneous  if 

used  in  an  instruction,  will  be  reversible  error.     (lo.j    417. 
Witness  cannot  put  error  into  case  that  is  bv  court  stricken  out  imme<iiatelr. 

(Mich.)    95. 
See  Appeal,  117  ;  Instruction,  92 ;  Judgment,  280 ;  Practice,  254 ;  Vekdigt» 

432. 
ESTATE  BY  ENTIRETY.    See  Husband  and  Wipe,  42. 
ESTATES. 
Continent  remainder  depending  on  death  of  husband  of  grantee  of  life  estate, 

and  her  remarriage  or  death,  as  their  lives  are  in  being,  is  not  too  remote. 

(Mich.)    637. 

ESTOPPEL. 
Admission  by  defendant  that  he  owned  a  dog.  In  suit  for  injury  caused  by,  lo 

preclude  denial  of  ownership.     (Mich.)    76. 
Bond,  in  appeal  from  justice  of  peace,  estops  parties  from  denying  appeal  had 

been  Uken.    (Keb.)    708. 
Legislature  declaring  that  previoas  assembly  adopted  certain  resolution,  doesnoC 

estop  court  from  inquiry  upon  the  suljject.     (lo.)    609. 
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ESTOPPEL— Continued. 
Mortgagor's  presence  at  sale  under  chattel  mortf;age  does  not  estop  him,  as 

against  mortgagee  or  his  assignee,  from  contesting  sale,  though  it  might  as 

against  a  purchaser  relying  on  his  silence.    (Mich.)    492. 
Party  inducing  another  to  purchase  property  cannot  himself  lay  claim  to  it. 

(lo.)    845. 
Bee  Adkissionb,  764 ;  Cbhonal  Law,  298. 
EVIDENCE. 
Abstract  not  stating  that  it  contains  all,  cannot  be  so  regarded.    (lo. )    259. 
Administrator  who  has  paid  out  money  without  order  of  court  to  educate  heirs 

of  deceased,  cannot  be  a  witness  in  his  own  behalf  to  prove  payments  made 

to  one  of  the  heirs,  under  liev.  Bt.  i  3927.    (Wis.)    794. 
Admissibility- of,  considered.    (Minn.)    871. 
Admissions  of  a  party  to  the  record  are  always  admissible  against  him.    (lo. ) 

Contract  not  under  seal,  delivered  by  maker  to  party  in  whose  favor  made,  may 
he  shown  l)y  parol  as  intended  to  operate  only  on  happening  of  future  contin- 
gency.    (Minn.)    255. 

Cros^-c'xamination  allowed,  to  show  nature  of  plaintiff's  possession.     (Mich.)    86. 

Cross-examination  as  to  when,  where,  and  why  certain  notes  were  executed  to 
show  want  of  consideration,     (lo.)     659. 

Cross-examination  should  be  allowed,  with  latitude,  to  reconcile  conflicting  testi- 
mony.   (Mich.)    105. 

Declarations  of  agent,  made  after  completion  of  contract  negotiated  by  him,  in- 
admissible to  show  terms  of  contract.     (Wis.)    17. 

Dedication  of  property,  how  shown.     (Neb.)    717. 

Delivery  of  deed  not  shown.     (lo.)    678. 

Deposition  cannot  bo  read  when  witness  is  in  court,  except  to  impeach  him  after 
f oundat  ion  laid .    ( Dak . )    1. 

Depositions  may  he  read,  when.     (Neb.)    340. 

Exception  to,  necessiiry  to  obtain  reversal  of  ruling  of  trial  court.    (Neb.)    364. 

Findings  of  court  sustained  by.     (Neb.  353;  Minn.  875.) 

Fraud  preveiiliug  relief  asked  not  shown.     (Mich.)    904. 

Fraudulent  representations  in  procuring  a  contract  in  writing  may  be  proved. 
(lo.)     849. 

Incompetency  of  book-keeper.     (Wis.)    148. 

Insanity  not  proven,     (lo.)     600. 

Insanity  not  shown  by  commission  of  crime  or  suicide  alone.     (Wis.)    27. 

Journals  of  legislature,  printed  or  properly  certified  in  office  of  secretary  of  state, 
are  ultimate  and  conclusive  proof  of  proceedings  of  general  assembly, 
do.)    609. 

Judgment  docket  showing  issuance  of  execution  on  judgment,  and  return  of  un- 
satistied,  is  prmia  facie  evidence  that  judgment  is  unsatisfied.     (lo.)    858. 

Judgment  or  verdict  against  weight  of,  not  set  aside  unless  clearly  so.  (Neb.) 
727. 

Letters  mast  be  react  in  full  and  not  in  part  only.     (lo.)    659. 

Letterpress  copies  are  secondary  evidence,  not  admissible  without  proof  of  loss 
of  originals.     (Neb.)    353. 

Marriaffc  established  and  alimony  granted.     (lo.)    867. 

Medical  books  cannot  be  directly  or  Indirectly  introduced.    (Mich.)    55. 

Medical  books  cannot  be  put  In,  either  by  allowing  physician  to  give  extracts 
from  them  or  counsel  reading  to  jury.     (Wis.)     827.      ** 

Objections  must  be  adhered  to  on  appeal,  and  only  those  taken  below  conaid- 
ere<l.     (Mich.)    463. 

Opinion  as  to  horses  being  fnghtenad^adaMssible.    (lo.)    257. 

Partnership  may  be  shown  by  circumstantial  evidence.    (Wis.)    818. 

Personal  transaction  with  deceased.     (lo.)    259. 

Personal  transactions  with  deceased  cannot  be  testified  to  bv  plaintiff,  in  action 
against  executor  who  has  testified  in  his  own  behalf,     (lo.)    571. 

Questions  to  witness  KM  proper.     (lo.)    850. 

'*  Reasonable ''  space  being  allowed  for  repairing  building,  it  is  error  to  provo  that 
a  certain  space  was  marked  out. .  (Mich.)    33. 
'    Rescission  of  contract  as  defense.    (lo.)    572. 
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EVIDBNCE^ContiDBed. 

Roferee  appointed  to  take  testimonr  and  report  to  court  cannot  decide  on  ad- 
miBsibility.    (Neb.)    347. 

Rulings  excluding,  sustained.    (lo.)    584. 

Threats  not  sutBcient  to  prove  commission  of  act.     (Neb.)    716. 

Undue  influenced  alleged  not  proved.    (lo.)    fir78. 

Value  of  land  taken  for  railroad.    (Wis.)    401. 

Verdict  against  clear  weight  of,  will  be  set  aside.     (Neb.)    223. 

Verdict  sustained  by.     (io.  571;  Neb.  324,  364.) 

Verdict  will  be  sustained,  unless  there  is  a  reasonable  doubt  of  sufficiency  of  evi- 
dence.    (Neb.)    340. 

Will  must  be  probated,  to  be  evidence  of  tii  le.    (Io.)    578. 

Witness  cannot  testify  as  to  his  untUrHanding  of  a  matter.     (Dak.)     1. 

8ee^Bn.L  of  ExciirrionB,  341 ;  Common  OMninBR,  <87fl ; '4>09PVicnoK,  417;  Con- 
PORATioM,  252 ;  Decrabbd,  259 ;  Dbbd,  247 ;  Drunk K^Ksse,  287 ;  £xpkrt, 
723,8t54;  Finding,  683;  Fra^ud,  242;  Fraud  on  Creditors,  588;  Ikbanitt, 
545 ;  Judgment,  132,  318 ;  Jury,  329 :  JuvrrFiABLB  Homicide,  358 :  Legis- 
lative Journals,  609;  Larceny,  289;  Mortgage,  394;  New  Trial,  1; 
•  Parol  Evidence,  674 ;  Partnership,  181 ;  Possfis^ioN,  8(8 :  Practice,  818, 
853,  861 :  Sale,  442 ;  Seduction,  271.,  561 ;  Sidewalk  853 ;  Tax  Dkkd,  568 ; 
Usagd:,  540 ;  Value  ojt  Land,  468 ;  Vebdict,  1, 101 ;  Warranty,  341 ;  Wit- 
ness, 17,  55,  767. 

EXCEPTION. 

Instnictioa  or  remarks  of  Judge  deemed  Improper  should  be  objected  to.  (Midi.) 
92. 

Review  of  evidence  on  exceptions.    (Wis.)    837. 

b<;e  Bill  op  Exc  ptions,  341,  364,  546,  659;  Cross-Examination,  341;  Evi- 
dence, 364;  Practice,  280,  329,  863. 

EXECUTION.    8ee  Dbed,  318;  Justice  of  Peace,  63;  Promissory  Note,  177. 

EXECUTION  SALE. 
Judgment  allowing  redemption  after  expiration  of  time  prescribed  by  statule  is 

erroneous.     (Minn.)    b69. 
Publication  of  notice  of  sale  of  real  estate  under  section  2993,  Hev.  St.     (Wis.) 

192. 
Bee  Homestead,  118,  500,  566. 

EXECUTOUS.    See  Joikt  Power,  66. 

EXEMPT  PROPERTY. 
Creditors  have  no  rifbts  as  against  exempt  property.    (Mich.)    52o . 
See  Partnership,  771 ;  Taxation,  121. 

EXPERT. 

Evidence  to  show  witness  possesses  requisite  knowledge,    (lo.)    864. 

Hypothetieal  questions  must  be  based  on  facts  admitted  or  proved.     (Neb.)    728. 

Witness  an  expert  or  not  is  question  for  court.     (Mich.)    463. 

See  Witness,  55.  682. 
EXTENSION  OF  TIME.    See  PBomaaoBT  Note,  177. 


FACTS.    See  Jury,  86  ;  Plbadinob,  869. 

FAILURE  TO  TESTIFY.    See  Nbw  Tbial,  864. 

FALSE  IMPRISONMENT 
Animus  alone  will  not  make  party  liable  lor.     (Mich. )    8W. 
Arrest  necessary  to  sustain  action  for.     (Mich.)    899. 

Superior  court  of  Detroit  has  Jurisdiction  of  an  actian  for  false  imprisonment, 
when.    (Mich.)    >'.)0. 

FAiiiE  RECORD. 
Public  oflioiT  knowingly  making,  liable  for  injury  caused  by  agent  of  parly  being 
deceived  thereby,     (lo.)    584. 

FlCR-SlMI!r'iK. 

CoTi»rn'on  rei»»v.rnnnl' nnfl  void,     (lo.)    265. 

m-ml  r  •ii'itnu'd  In  <rfiivi'y.     (lo.J    26't,  .... 
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FELLOW-SERVANT. 
Negligeace  of  one  whose  agency  covers  the  entire  management  of  a  mine, 
whether  appointed  by  the  owner  or  his  general  agent,  renders  owner  liable 
for  injury  to  a  workman.     (Mich.)     72. 
FBLOTY. 
Wrongful  conversion  of  property,  hired  with  benaflde  indention  to  return,  will 
not  constitute.    (Wis.)    446. 
FENCE. 
License  to  draw  wood  probably  inslitdes  right  to  remove  fence  so  far  as  neces- 
sary.    (Wis.)    432. 
See  Division  Fekcb,  432. 
FIGURES.    See  Promissokt  Note,  177. 
FINAL  ORDER.    See  Atpeal,  425. 
FINDINGS  OF  FACT. 

Evidence  sufficient  to  sustain.     (Sfinn.)    683. 

See  Evidence,  350,  353,  875 ;  Practice,  348 ;  Scfkemb  Court,  486, 490. 

FIRE  INSURANCE. 
Forfeiture  for  non-payment  of  assessment  considered.    (Mich.)    82. 
Insane  act  of  assured,  in  absence  of  stipulation,  d6es  not  relieve  the  insurer  from 

liability  for  destruction  of  premises  caused  thereby.    (Wis.)    27. 
Mailing  notice  of  assessment  not  sufficient,  if  it  was  not  actually  received. 

(>flch.)    452. 
Neg'!igence  of  assured  or  his  servants,  except  in  cases  of  fraud  or  design,  does  not 

nHieve  insurer  from  liabihty  for  loss.     (Wis.)    27. 
Stove  used  in  room  without  chimn^  A^Mnot  to  release  company.    (Mich.)    452. 
Value  of  goods  destroyed,  how  proved.    (Mich.)    84. 
See  Fraud  on  Creditors,  300. 
FOND  DU  LAC.  CITY  eF. 
Alderman  prohibited  from  signing  official  bond  to  city.    (Wis.)    783. 
Treasurer  must  file  official  bond  to  qualify.    (Wis.)    783. 
FORECLOSURE  SALE. 
Mortgagee  bidding  off  for  more  than  debt  secured,  bound  for  excess,  and  estopped 

from  claiming  his 4)id  for  excess  was  flotiUsnis.'  (Mich.)    498. 
^  SdemRtGAak:,  m,  676. 
FOREIGN  CORPORATION.    See  Vjbrub,  876. 
FOREIGN  CREDITOR.    See  Interstate  Law,  113. 
FOREIGN  INSURANCE  COMPANIES. 
Cannot  xake  directly,  or  indirectly,  any  fire-risk  without  complying  with  statute. 
(3Iich.)    101. 

FORFEITURE. 

Hearing  allowed  before,  on  happening  of  certain  events,  when.    (Micli.)    82. 

See  FiKE  Insurance,  82. 
FORM  OF  CLAIM.    See  Measure  of  Damacmcs,  906. 
FRAUD. 

Evidence  sufficient  to  show,  hi  execution  of  note.    (Minn.     242, 

Evidence  to  establish,  must  be  clear.    (Mich.)    40. 

Misrepresentation  as  to  legal  effect  of  instrument  whose  contents  are  known,  not. 
(Minn.)    242. 

See  EviDBKCE,  904 ;  PRoncneoRT  Note,  336. 

FRAUD  ON  CREDITORS. 

Conveyance  from  father  to  daughter  sustained.    (Mieh.)    4S6. 

Evidence  htld  to  show  certain  transfer  fraudulent.    (lo.)    888. 

Fire  insurance  policy  taken  in  name  of  son  on  property  of  father,  to  defraud  cred- 
itors of  father,  cannot  be  reformed  to  allow  recovery  by  father,  nor  can  son 
recover  for  his  own  or  father's  benefit,    (lo.)    800. 

Husband  may  give  to  w}fe.  property  purchased  with. hU  earnings  that  were  ex- 
^ethmftomWcukibn.'  'UPV)  '420:  ,  '  •'  J      r   :1>    i 

Parents  have  a  right,  as  against  creditors,  to  compensate  their  chiklreii  for  their 
services  in  supporting  them.    (Mich.)    486. 

FRAUDULENT  REPREBEMTATIOK8.    See  Evidxhce,  849. 
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GARNISHEE. 
GmiUor  in  attacbineiit  has  no  rights  superior  to  the  debtor.    (Keb.)    345. 
Judgment  against,  personally,  based  on  his  test&nony.    (Neb.)    MS. 
t3ee  Joint  DEFSNBAirra,  909. 
GARNISHMENT. 
Debt  that  has  yet  to  originate  cannot  be  considered  a  debt  to  **  become  due." 

(lo.)     683. 
Discharge  of  garnishee,  where  evidence  left  It  doubtfal  as  to  his  Indebtedness  to 

defendnnt,  sustained.    (Minn.)    675. 
Proceedings  are  purely,  statutory,  and  cannot  be  extended  by  construction. 

(Mich.)    609. 
Summons  need  not  have  amount  for  which  judgment  will  be  taken  indorsed  on 

it.     (Neb.)    342. 
Whether  garnishee  who  has  disclosed  and  paid  over,  when  sued  by.aasignee  of 
principal  debtor,  can  show  that  assignment  was  invalid  as  against  creditor 
who  had  garnished  him,  quarfi,    (Mich.)    557. 
See  Joint  Dsfbkdants,  5Q0« 
GENERAL  VERDICT. 
Special  finding  A^  inconsistent  with.    (Mich.)    551. 
See  Special  vbrdict,  697. 
GRANT.    See  Riparian  Riohtb,  167. 
GRIST-MILL. .  See  Internal  Impbotbicbnt,  690. 
GROSS  EARNINGS.    See  St.  Paul,  Minnsapolib  A  Manitoba  Bailwat  Oox- 

F.\NY,  307. 
GUARANTY. 

Construe  J  to  be  continuing.    (Neb.)    289. 
GUARDIAN  AND  WARD. 
Account  examined  and  passed  by  court.    (lo.)    262. 
Account  considered,  and  an  error  of  $11.35  in  favor  of  ward  disregarded.    (Wis, ) 

126. 
Interest  on  fund  in  guardian's  hands  chargeable,  when,  and  how  computed. 

(Wis.)     126. 
Liability  of  guardian  for  not  collecting  pension  durinff  ward's  life.    (lo.)   262. 
Pension  due  ward  not  collected  bv  guardian.    (lo.)    262. 
Sale  of  land  and  adjustment  of  claim  against  mother  of  ward,  from  whcyn  land 

descended,  not  proper.    (Wis.)  144. 
See  Entkieb,  262.  .  .  ,  . 

HABEAS  CORPUS.    See  Pabbot  ato  Child,  487. 
HANDWRITING. 

Instruction  as  to  genuineness  considered,  and  KM  proper.    (Mloh.)    99. 

Opinion  of  business  men  as  to  alteration  of  note.    (Mich.)    463. 
HEARING.    See  Forfeiture,  82. 
HIGHWAY. 

Injuries  to,  from  acts  done  before  creation  of  township,  sued  for  bv  ovoneer. 
(Mich.)    878.  ^       ^^ 

Notice  of  proceedings  to  lay  out,  sufflcienU    (Mioh.)    878. 

Proceedings  to  alter^requiaiieaof  petition  and  notice.    (Wis.)    Vk 

Proceedings  to  establish  7iM  sufQcient.     (lo.)    857. 

Road  laid  out  by  supervisors  between  a  oitizea  and  the -public  wiUbe  deemed'  pub- 
lic road.    (10.)    867. 

Servce  of  notice  of  proceeding  tp  alter  considered.   .  ("fria,)    14.  ' 
HOMESTEAD.  "  ..  /  .../,. 

Execution  aale.ol  tract,  withouj^  selection  by  owner,  cQnsidered.    (Mich. ),   500. 

Husband  and  wife  owoin^  contiguous  tracts  of  land,  aind,  occupying  the  two  tr^ts 
as  a  homestead,  with  the  dwelling-house  on  the  land  ol  the  wife,  the  famiif 
'  may  claim  homestead.    (lo.).  fi^. 

Husband  being  dead  or  absent,  claim  and  demand  may  be  made  by  wife.  '  (lo.) 

.  .    anG^   ti .  ..  ■ '  •  . ,         

Railroad  condemning  one  of  two  qoniUguou&^lot^  constituting  a,  must,  pay  for 


injury  to  both.     (Micli)     ^^2. 
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HOMtSTEAD— Continued. 

8aJe  and  slierifl's  deed  attacked  collaterallj  by  minor  children  !n  action  by  pur- 

cliaser  of  land  claimed  as  homestead.    (lo.)    566.  , 

Sa!e  by  sheriff  after  right  has  attached,  without  platting^  void.     (lo.)    566.  . 
Bale  by  sherifT  in  one  parcel  for  gross  sum,  of  homestead  and  otl^er  lands  not  ex- 
empt, is  void  as  to  all, .  (Minn.)    118. 
See  fkoiCTiiibiffT,  500. 
HUSBAND  AND  WIFE. 

Board  of  wife  and  clilld,  not  expressly  made  a  charge  on  wife's  estate,  must  be 

paid  by  husband.    (Wis.)    144. 
Estate  by  the  entirety  is  created  by  a  conveyance  to,  and  their  heirs,  and  neither 

can  claim  so  as  to  bind  the  other  during  their  Joint  lives,  but  conveyance  by 

survivor  will  convey  %eikoie  estate,    (Wis.)    42. 
Joint  action  by,  for  injury  to  person  or  character  of  wife,  and  for  husband's  loss 

of  services  and  expenses  in  consequence. of  such  injury,  in  one  suit,  cannot  be 

maintained.    (Wis.)    154. 
Married  woman's  separate  property  not  subject  to  execution  or  sale  for  debt  of 

husband.    (Neb.)    336. 
See  Fbaud  ok  Cbibditorb,  420 :  Hobcbbtead,  566 ;  Mobtoagb,  a08« 
HYPOTHETICAL  QUESTIONS.    See  Experts,  723. 

IMPIJED  PROMISE. 

Board  furnished  mother-in-law  by  son-in-law  raises  no,  to  pajr  therefor.    (lo.) 

259. 
See  Skilled  Employment,  148. 
IMPOUNDING  ANIMALS. 
Municipal  corporation,  as  exercise  of  policepower,  may  impound  animals  runnUig 

at  larffe  and  sell  them  for  expense.    (Wis.)    435. 
Mnnicipafcorporalion  may  make,  what  regulations.    (Wis.)    435.. 
Replevin  for  impounded  animals  taken  aamage  feoiant  under  Oomp.  Laws,  e. 
214.     (Mich.)    510. 
IMPROVEMENTS.    See  Colob  of  Title,  665. 
INCUMBRANCE  ON  LAND. 
Covenant  to  |)ay,  on  part  of  purchaser,  is  a  covenant  of  indemnity  against  damage 
resulting  from  breach  thereof,  and  actual  damage  must  be  proved.    (Wis.) 
151. 
INDEMNITY. 

Deputy  marshal  w1k>  has  sold  property  under  execution  may  enforce  verbal 
promise  of  indemnity.    (Mich.)    904. 
INDICTMENT. 
Demurrer  will  not  lie  because  not  signed  by  district  attornev,  nor  motion  in  arrest 

of  Judgment.     (lo  )    848. 
See  BuBOLABT,  848;  Sale  of  Ltquob  to  Invoxicated  Person,  2S7. 
INDOR8ER.    See  Promissory  Note,  59 L  j 

INFANT.    See  Necessaries,  557. 
INJUNCTION. 

Costs  being  irreguiarjy  jtaxcd,  their  collection  by  execution  mav  be  enjoined. 

(Wis.)    9.  • 

£«jectment.  brought  ^again^t  equitable  owner  of  land  in  actual  possession  and 
claiming  title  in  fee-simple,  by  parlies  claiming  under  fraudulent  deeds, 
ma^v  be  enjoined,  and  in  same  bill  release  of  apparent  title  of  such  claimants 
l)ertsk€|(^.    (Mich.)    491,  *  .      ' 

.5ee  NuisANOE,  302 ;  R.AILRQAD,  573^  74^.  "     ,         T 

INJURY.    See  Wron«kdl  Acts,  66.  . ' 

Evidence  of.non-axperta— how  treated,  i^nd  confined  tO; what,    (Mich.J .  545. 
•Spirituuli>)m  has  never  been. h6ld  to  be  insanity. .   (to.)    573. 
Sec  Evidence,  27 ;  FiBK  iNSUttAi^CE, ^7,  600. 
•INSOIA^KNT  LAW.    See  CoN8Trruri9^AV.L^w,.i09.         \.  -,'•.. 

INSTRUCTION.  ... 

JBrror  to  be  determined  gnly  i^pon  examination  of  yfhole  and  not  dptached' parts 
of.     (Mich.)    92,  101.  •/ 
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INSTRUCTION-Continued. 
Negligence  in  taking  poison,     do.)    594. 
Ofllce  of,  explained.     (Mich.)    37. 
Ke view  of,  on  what  evidence.     (lo.)    280. 
Verdict  set  a^lde  because  contrary  to  instruction  properlv  presenting  the  law. 

(lo  )    692. 
See  Alibi,  98 ;  Burdbx  op  Proof,  303  ;  Conflict  of  Testwont,  148 ;  Ciuia- 
NAL  PKo<:KDri<E,  267  ;  £kuor,  98  ;  Exception,  92;  Hanowbitikg.  99,  S78; 
Jury,  737,  848 ;  Libbl,  760 ;. New  Trial,  321,  aiO;  Pbacticb,  51I,572;850, 
866  ;  Rape,  355  ;  Refutation,  95  ;  Vbrdici%  592,  722. 
INSURANCE.    See  Firk  Insurance,  27,  82. 
INTENTION.    See  Mortgage,  394. 
INTEREST. 
Intervenors  who  pay  money  into  court  chargeable  with,  whcB.     (lo.)    307, 
Trustee,  wlien  cliarscartlo  with.     (Minn.)    672. 

See  Guardian  and  Ward,  126;  Muxtcir.AL  Corporations,  805 ;  Railroad,  468L 
INTERNAL  IMPltOVEMENT. 

Grist-mill  is  a  work  of,  and  bonds  in  aid  thereof  are  valid.    (Neb.)    690. 
INTERSTATE  LAW. 
Foreign  creditor  attacliing  a  cliose  in  action  in  Minnesota  takes  priority  over  aa 
assignee  claiming  under  an  assignment  valid  in  Illinois,  where  executed,  as 
the  case  is  governed  by  the  laws  of  Minnesota.     (Minn.)    11-3. 

INTERVENORS.    See  Interest,  307. 
ISSUES.     See  Jury  Trial,  254. 

JOINT  ACTION.    See  Husband  and  Wife,  154. 
JOINT  DEFENDANT. 
Garnishee  cannot  be  held  in  suit  against,  if  their  disclosure  shows  an  indebCed- 

ness  to  some  only.     (Mich.)    509. 
Garnishment  procecding8  cannot  determine  relative  rights  of  joint  defendantiL 
(Mich.)    509. 

JOINT  POW£R. 
Execrution  of,  except  in  case  of  death  of  one  or  more  of  several  donees,  most  be 
by  all,  and  contract  to  convey  real  estate  executed  by  one  of  two  Joint  ex- 
ecutors is  void.    (Mich.)    56. 

JOURNALS  OF  LEGISLATURE.    See  Evidence,  609.  . 
JUDGE  OF  PROBATE. 
Salary,  when  lixed  by  supervisors,  cannot  be  reduced.     (Mich.)    4S9. 

JUDGMENT. 
Complaint  not  stating  a  cause  of  action,  a  finding  *'  that  the  allegations  of  the 

complaint  are  tnie,"  will  not  support.    (Minn.)    873. 
Costs,  when  judgment  for.  reopened  in  diaoretion  of  court.    (Neb.)    719. 
Error  and  prejudict*.  must  be  shown  to  reverse,     (lo.)    280. 
Evidence  being  sufficient  to  sustain  finding,  though  conflicting,  judgment  will 

not  be  disturbed.     (Neb. )    318. 
Evidence  Improperly  admitted,  that  could  not  prejudice  appellant,  not  ground  for 

reversing.    (Wis.)    132. 
Yeitlict  held  sufficient  to  sustain,  notwithstanding  omission  of  amount.     (Mibb.) 

670. 
See  Appeal,  160 ;  Cognovit,  21 ;  Confemion,  869 ;  Corporation,  4^ ;  Coen» 

162;  Ejectment,  703;  Ekbob,  40;  Execution  Sale,  869  ;  Gabnishkb,  342; 

Justice  of  Peace,  230,  489  ;  Ltek,  869  ;  Mortoaoe,  676 ;  MtTKictPAL  CotTBT 

of  St.  Paul,  875 ;  Partnership,  232 ;  Pbactice,  222,  495 ;  Pbinoipai.  asd 

Agent,  254;  Railroad,  401;   Repletin,  52,  488;   Res  ADJtn>iCATA,  794; 

RrNNiKO  Account,  877 ;  Sebuce  bt  PuBiiieATfOK,  693 ;  Special  Fix]>ins. 

5S8 ;  BUBfiCRiBBB  TO  Stock,  .8^ ;  Tbak8cbipt,  320. 
JUDGMENT  DOCKET.    See  Evidekcb,  858. 
JUDICIAL  NOTICE. 
Countv  in  which  an  incorporated  town  is  located  will  be  judicially  noticed  If 

court.    (lo.)    423. 
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JUDICIAL  NOTICE— Continued. 
Coarse  of  business  iu  federal  land-office,  in  that  a  purchase  commonly  precedes 
issue  of  patent  a  good  while,  will  be  taken  judicial  notice  of.     (Mich.)    552. 

JURISDICTION. 

Appeal  must  be  taken  in  proper  case,  and  in  manner  prescribed  by  law.    (Wis.) 
482.  : 

•  Circuit  court,  on  motion  of  party  aggrieved,  may  review  taxation  of  costs. 
(Wis.)     9. 

Probate  court  has,  to  construe  will,  when  construction  involved  in  settlement  of 
estate.     (Minn.)    245. 

See  Appeal,  346,  588  ;  Municipal  CoBforation,  875 ;  Waiveb,  117. 
JUROli. 

Conduct  during  trial  relied  on  to  show  prejudice.     (Neb.)    364. 

Church  organization  being  party  to  suit,  does  not  render  member  thereof  incom- 
petent lis.     (Neb.)    206. 
JURY. 

Evidence  admitted,  but  afterwards  excluded  on  objection,  unless  suppressed  or 
withdrawn  by  the  court,  may  be  considered  by.     (Neb. )    329. 

Facts  being  undisputed,  question  submitted  to  fury  held  to  be  one  of  law,  and 
submission  erroneous.     (Mich.)    86. 

Instruction  refused  taken  by,  to  their  room.     (Neb.)     737. 

Instruction  that  "  what  satisfies  the  mind  outside  of  jury- box  should  do  so  with- 
in,"'is  erroneous,     (lo.)    848. 

Negligence  Md,  to  be  fact  for,  under  all  circumstances  of  the  case.    (Mich.)    65. 

Negligence  of  county  in  not  repairing  bridge,  question  for.     (lo.)    418. 

Practice  as  to  striking  names  from  list.     (Wis.)    817. 

Special  verdict,  in  answer  to  questions  disposing  of  whole  case,  will  not  prevent 
other  (lui'st  ions  bcin.ff  submitted.     (Mich)    468. 

8ubmis.sion  of  case  to.     (Mich  )    509. 

See  CniMrxAL  Tkials,  357;  Puactice,  492, 
JURY  TRIAL. 

Accounting  and  jartition  properly  equitable  actions,  and  triable  by  court.   (Minn.) 
672. 

Issue  to  be  tried  by  jury,  how  determined.     (Minn.)    254. 
JUST  COMPP:NSa'tION.     See  Constitotional  Law,  403. 
JUSTICE  OF  PEACE. 

Amendment  on  a[)peal  of  dnclaration.     (Mich.)    498. 

Appeal  allowed  on  facts  shown.     (Neb.)    216. 

Attornev's  appearance,  how  shown  to  be  authorized  and    how  objected   to. 
(Mich.)     544. 

Cerlioran  on  a.ssignment  of  error  does  not  allow  case  to  be  tried  on  merits,  aa  in 
case  of  appeal.     (Mich.)     544. 

County  supervisors  are  proper  parties  to  canvass  votes  cast  for.     (lo.)    663. 

Deeds'of  land  admissil)le  in  evidence,  when.     (Mich.)    4b9. 

Docket  recitals  considered.     (Mich.)    480. 

Kxecution  issued  within  34)  days  under  section  5462,  Comp.  Laws.     (Mich.)     68. 

Fal.sc  return  as  to  **  personal  service  "  of  stimmons.     (Mich.)    662. 

Judgment  may  be  proved  by  docket.     (Mich.)    489. 

Judgment  rendered  "  immediately."     (Neb.)    230. 

Hight  of  way  is  an  interest  in  land,  and  c&nnot  be  tried  before.     (Wis.)     842. 

8ee  Vkkdict,  504. 
JUSTIFIABLE  HOMICIDE. 

Evidence  must  show  that  party,  killing  in  person&l  conflict,  had  endeavored  by  all 
reasonable  means,  before  giving  the  fatal  blow,  to  escape.     (Neb.)    358.    , .  . 

•5  KEEPER"  OF  DOG.  • 

Knowledge  of  mischievous  character  of  dog  not  necessary  to  render,  liable  fdr* 
injury  done,  under  Kev.  St.  f  1620.     (Wis.)    389. 

X,A  BORER. 

Traveling  salesman  is  not  a  laborer.     (Mich.)    494. 
V.15— 59 
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LACHES. 
Notice,  actual  or  constractive,  making  it  reasonable  or  necessary  to  act.    (Mich.) 

886. 
Notice  of  contest  in  time,  and  defense  of  laches  not  sustained.    (lo.)    602. 
Bee  Minor,  910 ;  Mobtgagb,  834. 
LAND. 
Parol  contract  to  conrej,  not  enforced  unless  there  have  been  important  acta  of 

part  performance  which  raifW3  a  strone  equity.     (Mich.)    910. 
Parol  evidence  to  establish  location  and  identification  of,  under  contract  of  sale. 
(Minn.)    674. 
LAND  CONTRACT.    See  Statutb  of  Frauds,  674. 
LANDLOKD  AND  TENANT. 
Crop  subject  to  lien  for  rent  in  hands  of  bona  fide  purchaser.    (lo.)    269. 
Lease  for  one  year,  with  privilege  of  extension  for  three  years,  if  written  notice 

was  given,  construed.    (Mich.)    448. 
Lien  for  rent  may  be  enforced  against  crop  grown  on  demised  land  against  por- 

chaser.     (lo.)    269. 
Specific  performance  of  agreement  to  execute  five  years'  lease  decreed.     (Wis.) 

788. 
Summary  proceedings  to  recover  possession — ^how  affected  by  expiration  of  term 

pending.    (Mich.)    496. 
Tenant  holding  over,  when  premises  are  not  in  ^ood  condition,  cannot  recover 

for  injury  to  business  by  reason  of  such  condition.    (Mich.)    33. 
Unlawful  detainer  pn.ceedfng<  may  l>e  maintained  bv  lessee  of  owner  of  prop- 
erty entitled  to  possession  agaiiist  prior  le.«*ee  liokiing  over  after  expiration 
of  term.     (Minn.)    678. 
See  ATTORNMsyr,  513 ;  NuiSAircB.  493. 
LAND-OWNER.    See  Right  of  Way,  450. 
LAND  SUBJECT  TO  MORTGAGE.    See  Cokveyascb,  776. 
LARCENY. 

Evidence  sufficient  to  prove.     (lo.)    289. 
LEASE.    See  Landlord  and  Tenant,  448  ;  Partnership,  526. 
LEGISLATIVE  JOURNAL^?. 
Evidence  of  action  of  legislature  shown  by  entries  on.    (lo.)    609. 
See  Constitutional  Law,  609. 
LETTERPRESS  COPIES.    See  Evidbnce,  353. 
LETTERS.    See  Evidence,  659. 
UfiVT.    See  Account-Book,  309  ;  Writs,  507. 
LEX  LOCI. 
Promissory  note  made  in  Nebraska,  but  pavable  in  New  York,  as  to  Talidity 
governed  by  law  of  Nebraska.     (Neb. )    214. 
LIBEL.    Instruction  held  erroneous.    (Wis.)    760. 
Punitive  damages  and  compensatory  damages  should  be  found  by  jury  separately. 

(WU.)    760. 
Verdict  for  exemplary  damages  held  error.    (Wis.)    760, 
LICENSE.    See  Fence,  432. 
LIEN. 
Judgment  docketed  against  owner  of  land,  who  had  previously  entered  into  a  con- 
tract to  convey  upon  conditions,  is  lien  on  legal  title,  which  remains  in 
debtor,  subject  to  equities  of  purchaser.    (Minn.l    869. 
See  Alimony,  347;  Landlord  and  Tenant,  269;  Mortgage,  507;  Tuusike, 
273. 
LIENHOLDER.    See  Taxation,  466. 

LIMITATIONS.    See  Bankruptcy,  901;  Statute  of  Limitations,  345,  5?*5, 676. 
LIQUOR  TAXES.  „,  ^       ,^ 

Sureties  of  county  treasurer  liable  for  failure  to  account  for.    (Mich.)    70. 
LIVE-STOCK  RUNNING  AT  LARGE.    See  Railroad,  286. 
LOAN.    See  Usury,  808. 
LOCATION 
Road  cannot  be  considered  established  until  it  has  a  definite  location.   (lo.)  581. 
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MACHINERY. 
Master  not  responsible  for  ordinary  hazards  of  business,  bat  is  for  defects  in, 
causing  injuiy  to  servant.     (Wis.)    806. 

MAILINp  NOTICE.    8ee  Firb  Insubancb,  452. 
MANDAMUS. 
Compelling  court  to  allow  exceptions  to  be  filed,  denied  because  of  delay.  (Mich. ) 

55. 
Demand  upon  county  clerk  and  treasurer  to  keep  their  books  in  certain  way 

must  be  shown  before  tax-payer  can  proceed  by.    (Neb.)    320. 
Legal  right  to  performance  of  duty  sought  to  be  enforced  must  appear.    (Neb.) 

210. 
Taxation  of  costs  by  clerk  compellable  by  mandamitBf  qumre.    (Wis.)    883. 
Writ  granted  to  compel  payment  of  amount  of  school  fund  admitted  to  be  due. 

(Mich.)    94. 
See  SupERnTTENDENT  OF  Fisheries,  106. 
MANSLAUGHTEH.    See  Misdemeanor,  827. 
MARRIAGE.    See  Evidence,  867. 
MARRIED  WOMAN.    See  Husband  and  Wife,  336. 
MASTER  AND  SERVANT. 

Complaint  sufficiently  alleging  negligence  of  master  and  want  of  knowledge  of 

defect  in  platform  on  part  of  servant.    (Wis.)    807. 
Negligence  in  taking  inexperienced  employe  into  danger  without  warning. 

(Mich.)    107. 
Responsibility  of  owner  of  mine  for  injury  to  employe.     (Mich.)    65. 
See  Fkllow-Seryant,  72 ;  MAOBmsKT,  806 ;  Negliobncs.  887. 

MEASURE  OF  DAMAGES. 

Form  of  claim  in  action  on  contract  affects.     (Mich.)    906. 
See  Damages,  705,  906. 

MECHANIC'S  LIEN. 

Costs  in  action  to  enforce,  pending  at  time  proceedings  were  made  actions  in 

equity,  to  be  taxed  as  in  an  equitable  action.    (Wis.)    387. 
Verdict  below,  where  evidence  was  conflicting,  sustained.    (Mich.)    654. 

MEDICAL  BOOKS.    See  Evidsngb,  55,  827. 
MENTAL  CAPACITY.    See  Will,  545. 
MERGER. 
Tax  certificates  acquired  by  owner  of  the  land  pass  by  quitclaim  of  his  interest  in 

the  land,  and  are  merged,  so  that  no  yalid  tax  deed  can  be  issued  therein. 

(Wis.)    776. 

MILWAUKEE,  CITY  OP. 
Abstract  of  title  to  lot,  before  claiming  damages,  not  required  of  one  who  has 
only  an  equitable  title,  and  must  resort  to  a  court  to  obtain  legal  title.    (Wis. ) 
805. 
Board  of  public  works  arbiters  to  adjust  amounts  earned  by  contractors.  (Wis.) 
769. 
MINE. 
Waste  in  taking  ore  from  mine  sold  under  execution  before  expiration  of  time  of 
redemption— Comp.  Laws,  f  i  4657-8.    (Mich.)    889. 
MINING. 
Negligence  in  giving  warning  of  blast  considered.     (Mich.)    65. 

M1NNEAPOU8,  CITY  OF. 

Public  park  in— proceedings  to  condemn  land  for.    (Minn.)    669. 
MINOR. 

Laches  not  imputable  to,  but  great  delay  may  be  fatal  to  suit  to  enforce  specifio 
performance  of  parol  contract  to  conyey  land.    (Mich.)    910. 

MISREPRESENTATION.    See  Fraud,  242. 
MISTAKE. 

31  ortgagc  foreclosure  not  inralidated  by  mistake  in  notice  as  to  description  of 
land.    (3iich.)     896. 

See  CoMPUOMESS,  115  ;  MoRTeAOE,  840 ;  Coctntt  Trbasurbk,  3G9. 
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3I0NEY  HAD  AND  KECfclVED. 
Purchase  of  all  the  pine  timber  standing  on  certain  land.     /Mich.)    895. 

MORTGAGE. 

Assignee  of  judgment  creditor  not  made  defendant  in  foreelo.'^ure  prwcetUngs. 
(Neb.)     7U2. 

Attorney's  fee  cannot  properly  be  included  by  mortgagee  in  sum  for  which  sale 
is  made  on  foreclosure.     (Mich. )     .')0 . . 

KvUiencG  held  to  show  deed  absolute  in  form  was  intended  as.     (Wis.)     394. 

Foreclosure  cannot  be  opposed  by  mortgagor  in  possession  because  Dy  former 
foreclosure  the  lien  was  extinguished  and  equity  of  redemption  foreclosed. 
Minn.)     676. 

Foreclosure  for  installments  considered.     (Mich.)    501. 

Foreclosure  Md  conclusive  and  set  aside.     (Mich.)     77,  81. 

Husband  procuring  release  of,  on  wife's  land,  by  agreement  that  wife  will  exe- 
cute new  mortgage.     (Xel).)    308. 

Intention  of  the  parties,  as  shown  by  all  the  circumstances  of  the  case,  determines 
whether  transaction  is  mortgage,  conditional  sale,  or  conve^-ance.  (Wis.) 
31»4. 

Ju<li:ment  against  mortgagor  for  derieieney  sustained.     (Minn.)     676. 

Laches  of  nioitgagee  in  not  proving  claim  against  insolvent  mortgagor's  estate. 
(Wis.)     834. 

Lien  where,  after  foreclosure,  mortgagor's  title  proves  to  be  invalid.  (31ich.) 
507. 

Mistake  in  name  of  mortgagee  may  be  explained  by  parol  or  disregarded  as  im- 
material.    (Wis  )     840. 

Notice  of  unrecorded,  by  subsequent  purchaser.     (lo.)    290. 

Partner  ngreeing  "  to  Vf'^it  a  mortgage  on  his  interest  "  after  dissolution.  (Mich.) 
461. 

Parties  to  force  lor  lire.     (Neb.)     702. 

Redemption  allowed,  by  whom.     (Mich.)     501. 

Redemption  from  foreclosure  sale  by  "assigns''  of  mortgagor  annuls  sale,  and 
leaves  mortgage  enforceable  for  installments  of  debt  maturing  subsequent  to 
former  foreclosure.     iMinn.)     676. 

Security  not  limited  lo  certain  amount  by  clause  construed.     (Mich.)    896. 

Service  necessary  to  proceedings  to  obtain  execution.     (Mich.)     885. 

See  CiiATTKL  Momo.KOE,  6ss  ;   Damages,  249;   Estoppel,  492;   Foreclosdrb 
S.Ai.K,  41KS  ;  Mistake,  H^^  :  Replkvin,  223:  School- Fckd  Mo utgage,  305  ; 
Set -Off,  si)b  ;  Taxation,  406;  Trust,  390. 
MOTHKR-IN-LAW. 

Not  liable  tor  board  in  ab?^eiice  of  contract.     (lo.)    259. 
MOTION.     See  Appearance,  3r)0  ;  Default,  t^66. 
MUNICIPAL  CORPORATION. 

Interest  may  be  charged  when  a,  has  caused  delay  in  not  paying  an  award  of 
damages.     (Wis.)    KK). 

Negligence  in  not  protecting  declivity  in  street,  causing  death  of  runaway  horse. 
(lo.)     267. 

Notice  of  condition  of  sidewalk,  causinir  injury,  need  not  be  express,  but  may 
l)e  presumed  from  circumstances.     (Mich.)    46. 

Notice  of  defect  in  sidewalk  existing  for  considerable  time.     (Minn.)     175. 

Ordinance  invalid  because  of  interest  of  councilman  voting,     (lo.)    2s2. 

Public  officers  violating  ordinance  as  indiv.duals,  will  not  render  city  liable  for  in- 
jury caused  thereby,     (lo.)    846. 

Public  travel  is  not  supposed  to  occupy  every  part  of  a  country  highway  leading 
from  a  village,  though  within  its  limits,  and  the  public  authorities  are  not  ex- 
pected to  put  the  rokd  in  condition  as  if  it  were,  and  are  not  liable  where  a 
woman,  in  leaving  the  pathway  at  the  side  of  such  a  road,  lo  go  across  Jots, 
falls  into  !i  hole.    (Mich)    ^2. 

Public  use— power  to  take  land  given  by  statute  does  not  authorize  taking  land  al- 
ready appropriated  for  depot  building.     (Minn.)    684. 

Salary  is'not  to  be  considered  as  llxed  at  less  amount  simply  because  of  a  sm&Ucr 
appropriation  in  payment.     (Mich.)    481. 

Sewer  improvement— how  paid  for  under  act  of  1878.     (lo.)    295. 

Street  not  protected  causing  death  of  horse.     (lo.)    267. 
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MUNICIPAL  CORPORATION— Continued. 

Sidewalk  containing  open  and  notorious  defect.    (lo.)    280. 

Railroad  can  be  aided  by^under  what  circumstances.     (Wis.)    825. 

See  Impounding  Animals,  435  ;  Railroad,  743 ;  Taxation,  174. 
MUNICIPAL  COURT  OF  ST.  PAUL. 

Judgment  entered  for  $2C»0,  and  interest,  is  within  jurisdiction  of.     (Minn.)    876. 
MURDER. 

Mis<.lemeanor  that  endangers  life,  so  that  the  element  of  danger  concurs  with  the 
unlawfulness  of  the  act,  at  common  law  was,  but  by  statute  is  manslaughter 
in  ti  1st  degree.     (AVis.)     b27. 

31UTUAL  ACCOUNTS. 
J^etllenient  of,  not  shown  by  evidence.     (Wis.)    390. 

NAVIGABLE  STREAMS. 
Bridges  erected  over  streams  without  obtaining  consent  of  superrisors.    (Mich.) 
»7j<. 
NECESSARIES. 
Infant,  when  sued  for  goods  sold  him,  need  not  show  they  were  not  necessaries,  but 
plaintiff  must  prove  that  they  were.    (Mich.)    657. 
NEGLIGENCE. 
County  mav  be  liable  for  injury  caused  by  neglecting  to  keep  bridge  In  good  re- 
pair,    (lo)    418. 
Degree  of  care  required  depends  upon  circumstances  of  each  case  and  position  of 

parties.     (Mich.)    65. 
Master  lia'ble  for  negligent  driving  of  servant,  even  while  temporarily  acting  for 

third  party,  who  has  hired  team  and  driver.     (Mich.)    887. 
Non-suit  m  action  for  personal  injury  caused  by  negligence  of  railroad,  was,  un- 
der the  facts  shown,  improperly  granted.     (Wis.)    801. 
Obstruction  in  street,  plainly  visible,  driven  over  by  plaintiff.     (lo.)    257. 
,    Railroad  company  responsible  for  injury  caused  by  defective  car  received  from 
another  company.     (Minn.)    241. 
bee  Contributory  Negligence,  569;  Fellow- Servant,  72;  Fibe  Insurance, 
27;  Jury,  65,  418;  Master  and  Servant,  107;  Mining,  65;  Municipal 
Corporation,  267;   Poison,  694;    Railroad,  286,  696;   Sidewalk,  853; 
Street,  257. 
NEWLY-DISCOVERED  EVIDENCE.    See  New  Trial,  413,  716. 
NEWSPAPER.    See  Partnership,  818. 
NEW  TRIAL. 
Discretion  of  court  in  granting,  on  conflicting  evidence,  will  not  be  reversed. 

(Wis.)     194. 
Evidence,  although  improperly  admitted,  not  ground  for,  when  it  could  not  have 

affected  the  right  of  recovery.     (Dak.)     1. 
Failure  to  testify,  commented  on  by  district  attorney,  as  ground  for.     (lo.)    864. 
Instruction  as  to  liability  of  railroad  company  for  construction  of  bridge,  causing 

overflow  of  lands,  held  erroneous.     (Neb.)    321. 
Instruction  that  could  not  have  prejudiced  party  complaining,  is  not  ground  for. 

(Neb.)    340. 
Newlv-discovered  evidence,  desired  to  be  introduced,  luid  insufficient.     (Minn.) 

413. 
Newlv-discovered  evidence,  which  is  merely  cumulative,  not  ground  for.    (Neb.) 

716. 
Onier  granting,  on  ground  that  evidence  does  not  justify  verdict,  not  reversed, 
unless  preponderance  of  evidence  is  clearly  in  favor  of  verdict.    (Minn.) 
174. 
Order  granting,  not  overruled.     (lo.)     597. 
NONSUIT.     See  Negligence,  801 ;.  Practice,  818. 
NOTARY  PUBLIC.    See  Acknowledgment,  318. 
NOTICE. 
Purchaser  at  execution  sale  presumed  to  Imve,  of  defects  in  record  and  proeeed- 

ings.     (Wis.)     192. 
See  AnM[MSTR.\Tiox,  4.j5;  Appeal,  4*1 ;  Constkuctive  Notice,  869;  Equity, 
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NOTICE— Continued. 

129 ;  Highway,  878 ;  Lachbs,  602,  885 ;  MoBTOAGB,  290 ;  Opbmino  of  Coun- 
sel, 492;  Rbpuevik,  52;  Road,  581. 
NOTICE  OF  APPEAL.    See  Abstract,  506. 

NOTICE  OF  DEFECT  IN  SIDEWALK.    See  Municipal  Corporation,  175. 
NOVATION. 
Substitution  of  one  debt  for  another  constitutes,  but  the  debt  substituted  must 
i)e  a  valid  one,  on  which  the  creditor  can  have  his  remedy.    (Wis.)    764. 
NUISANCE. 
Abatement  by  equiraitle  action  under  chapter  190,  Laws  1882,  refused  on  factiv 

sliown.     (Wis.)     168. 
Blacksmith  shop  is  not  a  nuisance  p^r  ««.    (lo.)    302. 

Injunction  restraining  use  of  blacksmith  shop  as,  will  not  subsequently  be  ex- 
tended to  rest  rain  mg  use  of  lot.     (lo.)    302. 
Landlord  hM  not  liable  for  overflowing  neighbor's  cellar  by  reason  of  defective 

waste-pipes.     (Mich.)    493. 
Personal  injury  from  sky-rocket  fired  by  official  of  a  city.     (lo.)    849. 
Streets,  temporary  obstructions  in,  reasonable  and  necessary  for  building,  not. 
(Neb.)    210. 

"OATH.'' 

Poundmaster  need  not  take,  as  he  does  not  hold  an  "office  or  place  of  trust." 
(Wis.)    436. 
OBJECTIONS.    See  Evidence,  463,  863. 

OBLIGATION  OF  CONTRACT.    Bee  CoHSTinmoNAL  Law,  305. 
OBSTRUCTION.    See  Negligence,  257. 
OBTAINING  MONEY.    See  Partnership,  818. 

OBTAINING  MONEY  BY  FALSE  REPRESENTATIONS.    See  Verdict,  272. 
OCCUPYING  CLAIMANTS'  ACT.    See  Color  of  Title,  666. 
OPEN  ACCOUNT,    bee  Statute  of  Limitations,  585. 
OPENING  OF  COUNSEL. 

Notice  of  defense  from  statements  made  in.     (Mich.)    492. 
OPINION. 

Statement  that  sidewalk  was  in  good  repair,  not.    (lo. )    280. 

See  Evidence,  257 ;  Handwriting,  463. 
ORDER.    See  Appeal,  840;  Sale  of  Real  Estate,  711;  Waiver,  350. 
ORDINANCE.    See  Municipal  Corporation,  282 ;  Railroad,  573. 
»'  OWNER."    See  Railroad,  231. 
OWNERSHIP.    See  From issort  Note,  894. 

PARENTAGE. 
Child  may  testify  as  to.     (Neb.)    355. 

PARENT  AND  (JHILD. 

Contract  by  mother-in.]aw  living  with  son-in-law  to  pay  board  must  be  txvrem, 
(lo.)    259. 

Habeas  eorp^u  to  recover  possession  of  minor  child.    (Mich.)    487. 

See  Fraod  off  ^Jbkimdors,  486. 
PAROL  CONTRACT.    See  Land,  910;  Specific  Performance,  910. 
PAROL  EVII>ENOE.    See  Land,  674. 
PARTIAL  PAYMENTS. 

Application  of,  how  made  on  principal  and  interest.    (Wis.)    808. 

See  Accounts,  390. 
PARTIES. 

CeHuique  tnut,  as  real  party  in  interest,  may  sue  when  trustee  is  dead.    (Minn.) 

Cross-cKaiimtlon  of  party  to  suit  when  a  witness.    (Wis.)    146. 
See  MoRTOAOB,  702. 
PARTmON.    Bee  Jury  Trial,  672. 
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PARTNERSHIP. 

Accounting,  how  regulated.    (Wig.)    140. 

Bond  of  inaemnitj  given  by  firm  to  retiring  partner  coTers,  what.    (Mich.)    458. 

Evidence  of  firm  name  on  sign,  and  entry  in  books,  without  consent,  held  not  to 
establish.    (Wis.)    181. 

Exemption  may  be  claimed  by  one  partner,  with  consent  of  others,  under  the  ex- 
emption ]aw,  out  of  firm  property,  upon  notice  to  officer.    (Wis. )    771. 

Judgment  in  firm  name  cannot  be  satisfied  out  of  property  of  member  of  firm  un- 
til firm  property  is  exhausted.    (Neb.)    232. 

Lease  made  by  partners  before  death  of  one,  right  of  participation  in  business 
profits,  etc. ,  considered.    (Mich.]    526. 

Newspaper  publication  of  notice  oz  dissolution  not  sufficient,  unless  brought 
home  to  dealer.    (Wis.)    818. 

Obtaining  money  by  one  i)artner  in  name  of  firm,  in  the  usual  course  of  business, 
renders  firm  liable.    (Wis.)    818. 

Partner  acting  in  behalf  of,  in  matters  necessary  for  carrying  on  business,  binds 
the  firm  thereby.    (Wis.)    788. 

Partner's  interest  consists  of  share  in  assets  after  payment  of  debts.  (Mich.) 
458. 

Sale  of  real  property  under  power  of  attorney  ^ven  to  agent  by  partner  who  had 
taken  title  in  his  own  name  for  firm  debt,  oinds  the  firm,    (lo.)    586. 

Settlement  hM  to  include  credit  to  partner  on  books  of  firm.    (Mich.)    458. 

Surviving  partners  should  not  exclude  execution  of  deceased  partner  from  use  of 
partnership  assets  in  settling  the  estate,  but  he  cannot  set  off  any  part  thereof 
to  the  estate;  nor  has  executor  a  right  to  admission  as  a  partner.  (Mich.) 
526. 

See  EvmBHCB,  818 ;  Mobtoaqb,  461. 

PART  PAYMENT.    See  Statute  op  LnirrATiows,  345. 
PASSENGERS,  CARRIER  OP. 
Tickets  not  transferable.    (Neb.)    225. 

PATENT.    See  GoNanTTmoKAL  Law,  361 ;  Public  Lahd,  552. 

PAYMENT. 
Agent's  authority  to  take  orders  for  goods  does  not,  in  absence  of  controlling 

custom,  authorize  him  to  receive  payment  therefor.    (Minn.)    308. 
Bill  for  specific  performance  of  parol  contract  to  convey  limd,  averring  payment 

to  third  party  under  the  agreement,  sufficiently  avers  payment.    (Mich.T  553. 
See  Cbieditor  and  Dbbtor,  39 ;  Dbvbhsb,  764 ;  Pabtial  Patmbntb,  808 ;  Pbom- 

IB80BT  Note,  175. 

PENALTY.    See  Bond  ov  iHixBiariTr,  300. 

PENSION.    See  Guabdiav  akd  Wabi>»  262. 

PEOPLE.    See  Railboad,  701. 

PEIiSONAL  INJDBY. 
Damages  for,  to  lawyer,  caused  by  negligence,  when  complaint  does  not  state 

his  business.    (Mich.)    887. 
Petition  ought  not  to  be  divided  into  counts.    (lo.)    597. 
See  Contbibutobt  NBOLiamrcB,  560;  Nuibakcb,  848 ;  VicioOfi  AjmcAL,326. 

PERSONAL  TRANSACTION  WITH  DECEASED.    See  Evtoehgb,  57L 

PETinOK.    S«e Eqown,m%i  Pbmokal  Isjixbt,  M7;  Tax  Saxb,  Wa 

physician:. 

Law  implies  contract  to  use  reasonable  dejgree  of  care  and  skill  in  his  treatment. 
(Neb.)    722. 

PLAT, 
lairaala  taaiBg  laid  #uft  on«  by  wUch  loAa  am  oonveved,  does  not  give  purchaser 
right  to  tear  down  fences  over  such  streets.    (Ilich.)    61. 

PLEADING. 
Pacts  are  not  well  pleaded  when  they  are  only  inferred  from  other  facta  stated* 

not  inconsistent  with  opposite  conclusion.     (Minn. J    860. 
Variance  not  regarded  unless  prejudicial  to  parties.    (Minn.)    252. 
See  Ahendmibbt,  424;  Equitt  Plbadikg,  880 ;  Waives,  465. 
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POISON. 
Negligence  in  giving  another  poison  is  a  tort  for  which  damages  may  be  recov- 
ered, in  absence  of  contributory  negligence  on  part  of  party  injuml  thereby. 
(lo.)    594. 

POOL-SELLING.    See  Criminal  Law,  520. 
PORTAGE,  CITY  OF. 
Street  repairs  by  commissioners.     (Wis.)    190. 

POSSESSION. 
Evidence  that  one  bringing  trover  had  parted  with  title  and  possession  may  be 

shown  by  wrong-doer.     (Mich.)    86. 
Forcible  entry  and  detainer  cannot  be  maintained  against  owner  of  fee  by  one 
who  has  never  been  in  possession  of  the  land.     (Neb.)    348. 
'    Trover  may  be  maintained  bv  one  in,  against  wrong-doer,  and  his  possession  will 
be  evidence  of  title,  and  cannot  be  disputed  by  showing  title  in  another. 
(Mich.)    86. 
Bee  Chattel  Mortgage,  525 ;  Sale,  734. 

POUND-MASTER.    See  Oath,  435. 

POWER.    See  Joint  Power,  56. 

POWER  OF  ATTORNEY. 
Conveyance  of  land  under,  without  consideration,  a  nullity,  and  owner  has  an 
adequate  remedy  at  law  to  recover  possession,  but  cannot  sue  in  equiiy. 
(Wis.)     138. 
See  Confession  of  Judgment,  21 ;  Ejectment,  62. 

PRACTICE. 
Abstract  that  contains  no  statement  that  it  contains  all  evidence.    (lo.)    259. 
Affidavit  denying  signature  to  written  instrument  may  be  filed  at  trial.     (Wis.) 

767. 
Bill  of  exception  not  filed  in  proper  time  stricken  from  record.     (lo.)    863. 
Bill  of  exceptions  settled  and  signed  as  required  by  statute  necessary,  and  no 

other  paper  can  talse  its  place  when  it  is  sought  to  present  errors  in  trial  be- 
low.    (Neb.)    329 
Certiorari  to  correct  mere  irregularities,  not  shown  to  be  prejudicial,  may  be  re- 
fused,   (lo.)    866. 
Error  not  affectmg  result  will  be  disregarded.     (Minn.)    254. 
Evidence  admissible  for  one  puipose  only  may  be  admitted,  but  junr  should  be 

cautioned  as  to  effect  to  be  given  it.     (lo.)    863. 
Evidence  not  proving  whole  case  not  reason  for  excluding  it,  if  it  is  a  link  in  the 

chain  of  evidence  afterwards  to  be  given.     (Wis.)    818. 
Evidence  on  which  court  below  acted  in  overruling  a  motion  not  being  before 

court  on  appeal,  its  action  will  be  afi[)rmed.     (lo.)    861. 
Exceptions  must  be  taken  at  proper  time.    (lo.)    280. 
Exclusion  of  evidence  not  shown  to  work  prejudice,  not  error.     (lo.)    672. 
Findings  of  fact  need  not  be  separated— Code,' f  297.    (Neb.)    348. 
Instruction  assuming  existence  of  facts  that  are  in  dispute,  should  not  be  given. 

(lo.)    850. 
Instruction  assuming  fact  not  proved,  error.    ^lo.)    572. 
Instruction  that  assumes  existence  of  material  fact  that  is  denied,  is  erroneous 

(lo.)    866:  •  ' 

Instruction  will  not  be: considered  erroneous  in  absence  of  material  eiMbit  on 

which  it  is  based.    (Mich.)    511. 
Judgment  cannot  be  jointly  .entered  against  defendants,  some  of  whom  have  not 

been  served  with  process.     (Mich.)    495. 
Judgment  will  be  afllrmed  when  only  questions  presented  for  review  are  questions 

of  fact,  unless  against  weight  of  evidence.     (Neb.)    222. 
'   Jury  being  allowed  to  take  written  exhibit  to  jury-rooni,  is  niaCter  of  discretion 

with  trial  judge.     (Mich.)  •  492. 
Jury  may  take  what  papera  to  their  room.     (Wis.)    737. 
.    Nonsuit  properly  denied.     (Wis.)    818. 

Objections  to  rujings  on  evidence  not  argued  will  not  be  considered.     (lo.)    863. 
Kefiwil  to  submit  special  questions,  that  cannot  control  result,  not  error.    (Mich. ) 


452. 
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I>IiACTIC-E— Continued. 

Itcversing  decision  of  court  exercising  primary  jurisdiction  on  matters  of  fact, 
pn)per  only  upon  clear  and  satisfactory  grounds.     (Micii.)    64. 

Special  appeaff  rom  justice  of  peace — how  regulated  and  wliat  questions  brought 
up.     (Mich.)     562. 

$>pecial. finding  by  trial  judge  must  contain,  what.     (Mich.)    488. 

Submission  of  case  on  petition,  answer,  and  reply.     (Neb.)    212. 

:5uprerae  court  has  power  to  send  an  equity  case  back  for  the  trial  of  a  single  is- 
sue.    (Wis.)    774. 

Ttixaiion  of  costs,  when  in  discretion  of  lower  court,  will  not  be  disturbed.    (Wis.) 

Waiver  of  deficiency  of  findings  by  party  who  does  not  request  court  to  find  upon 
certain  issues,  and  at  time  makes  no  objection  to  findings.     (Wis.)    24. 

See  Appeal,  663  ;  Bill  of  Exceptions,  659 ;  Deposition,  659 ;  Ehror,  1 ;  In- 
sTKicTioN,  37;  Jury,  817:  Mandamus,  55,  210;  New  Trial,  1,  194;  Re- 
view OF  Evidence,  837 ;  Venue,  663  ;  Verdict,  1,  670. 

JPRESUMPTION.    See  Criminal  Trials,  358;  Date,  383. 

nU^'CIPAL  AND  AGENT. 

Action  for  discharge  of  agent  before  expiration  of  period  for  which  he  was  en- 
gaged.   (Mich.)    505. 

Commissions  on  sales  before  revocation  of  authority  may  be  recovered,  although 
principal  refused  to  deliver  to  vendees  the  gooas  sold,  who  were  ready  to  pay 
therefor.     (Wis.)    385. 

Contract  of  employment  and  its  terms  as  made  out  from  letters.     (Mich.)    505. 

Damages  for  dismissal  of  agent  before  expiration  of  time  for  which  he  was  em- 
ployed.    (Mich.)    605. 

Excess  of  authoritv  in  binding  principal  to  convey  land  contrary  to  agreement. 
(Minn.)     675.  " 

Judgment  may  be  ordered  by  court  for  conversion  by  agent,  although  entire  ac- 
count between  parties  not  stated.     (Minn.)    254* 

Punitive  damages  against,  not  allowed  for  malicious  act  of  agent,  not  partici- 
pated in  or  ratified.     (Wis.)     760. 

Revocation  of  authority  of  agent  to  sell  property  is  a  perpetual  notice  to  agent 
that  principal  dissents  from  every  act  of  assumed  agency,  and  no  commis- 
sions can  be  recovered.     (Wis.)    385. 

Salary  of  agent  dependent  upon  amount  of  sales.     (Mich.)    505. 

Usurious  loan  made  by  agent  affects  principal.     (Neb.)    214. 

Usury,  under  the  agreement  in  this  case,  creating  the  relation  of  principal  and 
agent,  and  not  of  mortgagor  and  mortgagee,  not  shown.     (Wis.)    808. 

See  Heal  Estate  Agent,  233. 
PRIORITY.    See  Chattel  Morto.\ge,  688. 
PRISONER.     See  Witness,  355. 
PRIVATE  PURPOSE. 

Taxation  cannot  be  compelled  by  legislature  for.    (Minn.)    375. 
PROBABLE  CAUSE. 

Criminal  complaint  made  by  one  acting  in  reliance  on  what  he  reasonably  be- 
lieves to  be  lawful.    (Mich.)    899. 
PROBATE  COURT. 

Claims  against  estate  that  survive  must  be  filed  in.     (Neb.)    217. 

Election  by,  for  widow  having  right  to  elect  under  will  when  insane.  (Minn.) 
245. 

See  Jurisdiction,  245;  Will,  382,  678. 
PR03I1SS0RY  NOTE. 

Accommodation  note,  indorsed  and  delivered  to  one  of  the  makers  before  due  to  be 
negotiated,  may  be  recovered  on  by  bona  fide  purchaser.     (Neb.)    726. 

Consideration  a  forbearance  to  institute  suit  for  embezzlement.    (Wis.)    177. 

Delivery  of,  for  negotiation.     (Neb.)    726. 

Execution  in  blank  and  delivery  to  another,  with  authority  to  fill  blank  with  an 
agreed  sum,  binds,  as  to  innocent  third  parties,  if  greater  sum  is  filled  in. 
(Wis.)     177. 

Extension  of  time  for  payment  of  debt  valid  consideration  for.     (Wis.)    177. 

Pigures  in  margin  arc  no' part  of,  and  alteration  does  not  vitiate.     (Wis  )     177. 
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PROMISSORY  NOTE-Contimied. 
Fraud  and' impoBition  in  obtaining.    (Neb.)    335. 

Indorser  cannot  be  clianged  into  a  guarantor  by  the  holder  of  a  note  with  blank 
indorsement  writing  a  contract  of  guaranty  over  his  name,  and  render  him 
liable,  without  notice  of  non-payment  and  protest,     (lo.)    691. 
Ownership  presumed,  when  plaintiff  sues  as  indorsee,  and  defendant's  indone> 

ment  sufficiently  establishes  right  to  sue.     (Mich.)    894. 
Payment  by  bank  under  mistake  as  to  liability  for  not  protesting  in  tirae. 

(Minn.)     175. 
Verdict  that  was  obtained  by  fraud  and  under  duress  not  sustained  by  the  evi* 

dence.     (Minn.)    115. 
See  CoLLATKRAL  Seouritt,  323 ;  Lex  Loci,  214. 
PKOOF  OF  GUILT.     See  Conviction.  358. 
PUHIJ('.\TION.    See  Corporation,  865  ;  Execution,  192. 
PUBLIC  EASEMENT. 
Tre8])us<$  quart  clttusum^  for  allowing  logs  to  choke  up  navigable  stream,  is  not  an 
action  for  obstruction  of,  and  is  cognizable  by  a  Justice  of  peace.     (Mich.) 
512. 
PUBLIC  LAND. 
Ccrtitlcate  of  purchase  made  evidence  of  title  by  Comp.  Laws,  S  6952.     (Mich.) 

Patent  relates  back  to  time  of  purchase,  and  gives  title  as  of  that  date.     (Mich.> 
552. 
PUBLIC  OFFICER.    See  False  Record,  684;  Munigipai.  Oorporatioks,  84«. 
1*UBLIC  PARK.    Sec  Minneapolis,  669. 
PUBLIC  TRAVEL.    See  Municipal  Corporation,  542. 
PUBLIC  USE. 

Dedication  of  property  to  private  corporation  in  trust  for  a,  may  be  wlihdrawa 
at  any  time  before  acceptance.     (Neb.)    717. 

See  Municipal  Corporation,  684. 
PUNITIVE  DAMAGES. 

Libel  must  have  been  published  with  special  ill-will  or  bad  intent  to  justifr. 
(Wis.)    760. 

See  Piuncipal  and  Agent,  760. 
PURCHASE.    See  Monet  Had  and  Rbcbivbd,  895 ;  Tax  Sale,  375 
PURCHASER  AT  EXECUTION  SALE.    See  Notice,  192. 
PURCHASER  AT  TAX  SALE. 

Right  to  return  of  money.    (Minn.)    119. 

QUESTIONS.    See  Evidence,  850. 
QUITCLAIM  DEED. 
Recital  as  to  tax  titles  intended  to  be  conveyed.    (Minn.)    665. 

RAILROAD. 

Appeal  from  award  of  commissioners  to  condemn  land.    (Wis.)    401. 

Bond  to  be  issued  when  road  was  graded,  etc.     (N«b.)    727. 

Cattle  not  presumed  to  have  been  Injured  within  depot  ground,  where  road  wrte 
not  required  to  fence.    (lo.)    M. 

City  may  grant  iMe  of  atlevs  by  raik<oad,  but  not  for  private  benefit  of  an  individ- 
ual,   (lo.)    573. 

Commissioners  allowed  broad  discretion,  in  proceedings  to  condemn  right  of  wsy, 
in  regard  to  evidence.    (Mich.)    882. 

Oondemnalion  prooe^^diDgs  allow  of  great  UUtiide  in  admission  of  evideooeL 
(Mich.)    73. 

Condemnalfton  prooosdiniii  by  ^iMottoai  of  lessee,  but  in  name  of  lessor,  aoi 
cround  for  enjoining  them  at  suit  of  owner  of  land.     (N^. )    695. 

Condemnation  pveceoobUigs  cotisideM4-4nterest  of  Juror.    (Mich. )    73. 

Cendemnatien  mrecoedii^s— location  of  road,  how  shown  in.    (Mintt.)    2S9. 

People  cannot  delegate  to  county  commissioners  authority  to  determiiie  which  «f 
two  roads  shall  receive  aid  voted.    (Neb.)    701. 

Crossings  of  public  and  private  ways.     (Neb.)    696. 
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RAILROAB^Continued. 

Damages  awarded  by  commissioners  for  condemnaticn  of  right  of  waj  is  conclu- 
sive, when.    (Hlch.)    SSS. 

Deposit  of  amount  of  award  by,  and  taking  possession  of  land,  entitles  owner  to 
withdraw  award,  on  giving  bond,  without  prejudice  to  appeal.    ( Wis. )    481 . 

Donations  to  aid  can  be  made  by  people  only  at  election  properly  called  and  held. 
(Neb.)    701.  jf    *-  J  K    t-  / 

Kmploye  not  bound  by  regulations  not  brought  to  his  knowledge.    (Minn. )    241. 
Quards  within  city  to  prevent  cattle  from  falling  into  cut  not  necessary.     (Neb.) 

220. 
Injunction  to  prevent  delivery  of  bonds  in  aid  of.     (Wis.)     743. 
Injunction  will  not  lie  to  restrain  railroad  from  proceeding  under  statute  and  city 

ordinance  to  lay  track.     (lo.)    573.  ^ 

Interest  on  amount  of  decrease  of  award  withdrawn  on  given  bond  allowed  to 

railroad.     (Wis.)    468. 
Judgment  in  favor  of  owner  of  land  taken,  making  no  provision  for  payment  of 

mortgage  thereon,  held,  not  erroneous.     (Wis.)    401. 
'*Live  stock  running  at  large  '*  includes  horses  running  away,  within  Code,  i 

1289,  and  railroad  liable  for  injury  to.     (lo. )    286. 
Municipal  corporation  voting  aid  to  one  of  two  roads  that  first,  by  itself  or  **  as- 
signs," completed  road  into  town.    (Wis.)    743. 
Negligence  as  defeating  right  of  recovery  for  horses  killed.    (lo.)    286. 
Negligence,  without  a  breach  of  leffal  duty,  not  actionable.    (Neb. )    696. 
Oroinance  authorizing  track  to  be  laid  *'  along  '*  a  certain  alley,  construed.     (lo. ) 

673. 
*'  Owner'*  means  any  person  having  an  interest  in  the  estate.    (Neb.)    231. 
Presumption  tliat  president  has  authority  to  make  representations  as  to  location 

of  road,  and  collection  of  subscriptions  obtained  on  false  representations 

should  not  be  enforced,     (lo. )    602. 
(Station  agent  presumed  to  be  in  management  of  road,  and  service  of  notice  of 

killing  of  cattle  may  be  served  on  him.     (lo.)    303. 
Tenants  in  common  of  sing'e  tract  of  land  taken,  not  entitled  to  separate  award 

of  damages.    (Wis.)    468. 
Ticket  not  transferable  sold  to  passenger.     (Neb.)    225. 
Title  of  one  in  whose  name  property  is  condemned  cannot  be  denied,  unless  want 

fif  is  pleaded,  in  an  appeal  from  condemnation  proceeding.    (Neb.)    728. 
Trespass  will  not  lie  against,  for  entry  upon  land  to  condemn  right  of  way  by  pro- 

cecdinfl»  that  were  void  when  subsequent  proceedings  were  instituted,  and 

plaintiff  awarded  damages  therein.     (Mich.)    555. 
Valuation  of  land  taken,  that  was  suitable  for  platting  Into  village  lots,  may  be 

shown,  how.     (Mich.)    465. 
Value  of  land  conderaaod  may  be  shown,  how.     (Minn.)    239. 
Sec  ('OMMON  Carriers,  872:  Hombst&ad,  88S;  Muhicipal  Cospo&ation,  825 ; 

Negligence,  241 ;  Btock,  197. 
UAPE. 

Emission  is  presumed  from  penetration,  and  need  not  be  proved.     (Neb.)    355. 
Instructions  considered,  and  refusal  held  not  error.     (Neb.)    355. 
RATIFICATION.    See  Complaint,  308. 
UEAL  ESTATE. 

Principal  authorizing  sale  by  letter  aiflcient.    (Neb.)    284. 

HEAL  ESTATE  AGENT. 

(.^ommissioB  earned,  when.    (Wia.)    34. 

Commissions  for  sale  of  land— when  earned.    (Wis.)    131. 

(k>ntract  to  sell  land  signed  by  agent  of  vendor  for  vendee  vftlid,  wiien.   (Wis.)  %i, 
UEASONABLE  USE.    See  Riparian  Riohts,  167. 
UECELVER.    See  Taxxs,  964. 
KECORD. 

Affidavits  used  in  trial  court  will  not  he  ooaaidered  on  aippeal,  unlMs  made  a  part 
of.     (Neb.)    352. 

See  Chattel  Mortoagb,  243. 
UECOVERY.    See  Action  at  Law,  512. 
KEDEMPTION.    See  Mortgaob,  501,  676. 
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REFEREE.    See  Evidence,  347. 

RELATION. 
Trespasser  cannot  be  made  by  relation.    (Mich.)    889. 

RELIEF.    See  Review.  509. 

RELIGIOUS  CORPORATION. 
Trustees  borrowing  mone}'  without  previous  authority  may  bind  church,  when 
the  transaction  is  not  repudiated,  and  the  money  is  u^ed  in  improving  the  prop- 
erty.    (Mich.)    891. 
See  Taxation,  583. 

REMARKS  HY  COURT.     See  Ekrok,  417. 

REPLEVIN. 
Bond  supports  action,  when,  and  precludes  defendant  from  resorting  to  other 

remedies.     (Mich.)     515. 
Payment  as  in  case  of  nonsuit  allowed,  when.     (Mich.)    52. 
Judgment  for  value  cannot  be  entered  against  plaintiff  in  favor  of  several  de- 

lendants  jointly,  where  some  of  them^are  not  interested.     (Mich.)    488. 
Judgment  ia,  as  in  case  of  nonsuit,  is  only  interlocutory,  decides  the  right,  and 

refers  the  asrertainment  of  value  to  future  inquiry.  *  (Mich.)    52. 
Mortgage  possession  under,  as  dcfenwe.     (Neb.)    223. 
Notice  necessary  before  ascertaining  value  of  property.     (Mich.)    52. 
Undertaking  in^  assigned  bj sheriff.     (Neb.)    219. 
Undertaking— penalty  in,  hmits  amounts  to  be  recovered  in  action  on.    (Neb.; 

219. 
See  Impounding  Animals,  510. 

REPRESENTATIONS.    See  Warranty,  SSO. 

REPUTATION. 
Instruction  to  convict,  notwithstanding,  if  jury  are  convinced  of  guilt  of  accused, 

not  error.     (Mich.)    95. 
See  Witness,  767. 

RES  ADJUDICATA. 
Judgment  in  prior  suit,  wherein  same  means  of  defense  or  redress  open  in  second 
suit  were  not  available,  no  bar.     (Neb.)    734. 

RESCISSION  OF  CONTRACT.    See  Evidence,  672. 
RESIDENCE. 
Return  on  summons  not  conclusive,  and  party  may  show  that  place  where  sewer 
was  made  was  not  his.    (Neb.)    352. 
RESIDUARY  LEGATEE. 
Sureties  on  bond  of,  released  by  extension  of  time  for  payment  of  legacies  with- 
out their  consent  or  procurement,  except  in  case  of  minor  legatee.     (Mich.) 
559. 
See  Admtnistkation,  454. 

RESURVEY.    See  Road,  581. 

RETROACTIVE  LAW.    See  Constitutional  Law,  375. 

RETURN.    See  Residence,  352;  Sheriff,  335. 

REVERSAL  OF  DECISION.    See  Pbactigb  and  Procedure,  64 

REVIEW. 
Relief  cannot  be  given  on,  to  one  who  has  not  complained  of  judgment.  (Mich.) 
509. 
■  See  Instructions,  280. 

REVIEW  OF  EVIDENCE. 
Exceptions  should  be  taken  to  findings  of  fact,  and  made  part  of  bill  of  excep- 
tions, to  authorize.     (Wis.)    837. 

REVOCATION  OF  AGENCY.    See  Principal  and  Agent,  385. 
HIGilT  OF  WAY. 

Chancery  proceeding  to  establish.     (Mich.)     880. 

Dedlcaticn  to  public,  not  accepted,  affects  private  right  of  way  in  what  manner 

(Mkh.)    4.')U. 
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IlIGHT  OF  WAY— Continued. 

JLtand-pwner  only  can  grant,  and  mere  equitable  owner  of  undivided  interest  in 

possible  reversion  cannot.     (Midi.)    450. 
See  BurtLiNGTON  *fc  Missouri  River  Railroad   Company,  371 ;    Justice   op 
Peace,  842. 
RlPAlilAN  RIGHTS. 

<Trant  of  use  of  water  free  from  interference  or  detention  construed.     (Minn.) 

Itw. 
Ownership  of  fee  to  higJi-water  mark  of  land  bounded  by  navigable  rivers— how 

alfected  by  act  of  con;rress  declaring  river  not  navigable,     (io. )    284. 
Reasonable  use  of  water  of  stream — how  determined.     (Minn.)     167. 
lUVEUS.       , 

Act  of  congiscss  declaring,  non-navigable,  affects  owner  of  land  bounded  bj',  how. 
(lo.)    284. 
ROAD. 

Notice  of  presentation  of  petition  and  consent  of  land-owner  necessary  to  give 

court  jurisdiction.     (Io.)     6bl. 
Resurvey  cannot  cure  defects  in  original  proceedings.     (Io.)    681. 
See  FTioHWAY,857:  IjOcation,  5S1 ;  Evidence,  584. 
RU^'AWAY  HORSES. 

luiabilily  of  city  for  injury  to.     (lo.)    267. 
RUNNING  ACCOUNT. 

Judgment  on  part  of,  is  a  bar  to  suit  on  remainder.     (Minn.)    877. 

ST.  PAUL,  CITY  OF. 

Act  of  Fel)ruary  9,  18S1,  conferred  no  authority  to  appropriate  land  for  public 

street.     (.Minn.)     6b4. 
Streets  improved  bj'  material  taken  from  other  streets.     (Minn.)     170. 
ST.  PAUL,  MrNNEAPOLlS  &  MANITOBA  RAILWAY  COMPANY. 

**  Gross  earnings,"  upon  which  3  per  cent,  is  paid  in  lieu  of  taxes,  do  not  include 
compensation  paid  b}'  another  company  for  right  to  run  trains  over  its  lines. 
(Minn.)     307. 
SALARY.    See  Municipal  Cokpouation,  486  ;  Judge  op  Probate,  489  ;  Prin- 
cipal AND  Agent,  505. 
SALE  AND  DELIVERY. 

Acceptance  not  shown,  of  certain  grain  sold  by  sample,  and  right  to  reject  sus- 
tained.    (Minn.)    413. 
Acceptance  without  objection  or  offer  to  return  property  alleged  not  to  conform 

to  contract,     (lo.)     57G. 
Contract  construed.     (Minn.)     6s0. 

Delivery  a  question  for  jury  untier  proper  instructions.     (Wis.)    442. 
Evidence  hdd  to  establish  valid  sale  and  delivery  of  mare.     (Wis.)    442. 
Po.^session  of  propcrt}'  by  vendor  presumptive  fraud.     (Neb.)     734. 
Stipulation  that  machine  sold  shall  work  to  purchaser's  satisfaction,  or  contract 

ofnoell'ect.     (31ich.)     0U«. 
Warranty  of  goods  sold  protects  purchaser  who  buj's  on  condition  that  the^ 
prove  sati.»rfactory,  and  whether  there  has  been  a  fulfillment  of  such  condi- 
tion is  a  (juestiori  lor  jury.     (Mich.)     906. 
Warranty  of  horse,  in  sale  on  Suuda}',  considered.     (Mich.)    49. 
Sec  Contract,  518  ;  Gdardian  and  AVard,  144;  Homestead,  118,  566 ;  Part- 
nership, 586 ;  Sunday,  49  ;  Vendor's  Luear,  421. 
SALE  OF  LAND. 
Statute  of  frauds  will  not  enable  one  who  has  accepted  a  conveyance  to  escape 

paying  for  it  Ijecause  contract  was  not  in  writing.     (Neb.)    318. 
See  Attach.mknt,  344. 
SALE  OF  LIQUOR  TO  INTOXICATED  PERSON. 

indictment  will  lie  though  liquor  furnished  at  request  of  another.     (Io.)    287. 
SALE  OF  REAL  ESTATE. 

Oi*der  of  conffrmation  cannot  be  attacked  collaterally.     (Nek.)    711. 
SCHOOL  BONDS. 
Election  to  issue  A^W  legal.     (Neb.)    730. 
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SCHOOL  BONDS— Continued. 
Power  of  district  to  borrow  money  impHes  power  to  isme,  for  its  psyment. 

(Neb.)    730.  j      ^        ir-  ,  ^r-j 

Usury— sale  of  school  bond  for  less  than  fall  Tslue  not.    (Neb.)    731. 
SCHOOL-DISTRICT. 
Action  against  moderator  and  assessor  on  order  fraudulently  obtained.    (Midi.) 
490. 
SCHOOL-FUND  MORTGAGE. 

Attorney's  fees  for  foreclosure.    (lo.)    305. 
SEAL. 
Contract  containing  unauthorized  seal  may  be  enforced  as  a  ^mple  contract. 
(Minn.)    675. 

SECURITY? 

See  MoRTOAOK,  896. 
SEDUCTION.      . 
Evidence  of  chastity  of  single  woman.    (lo.)    271. 

Evidence  of  damage  sustained  by  a  mother  for  the  seduction  of  her  adult  daughter 
is  not  admissible  in  statutory  action  brought  by  the  mother  as  "  authorized 
l)y  said  daughter."    (Mich.)    66L 

SENTENCE.    See  Criminal  Law,  522. 
SEPARATE  TRIALS.    See  Counts,  849. 
SERVICE.    See  Highway,  14;  Mortgagb,  885. 
SERVICE  BY  PUBLICATION. 
Judgment  rendered  on,  relieved  against,  under  section  82,  tit.  4,  pt.  2,  Comp.  St., 
when.    (Neb.)    693. 
SET-OFF. 
Mortgage  assigned  by  bank  afterwards  becoming  inaolTent  and  while  indebted 

to  mortgagee.    (Mich.)    898. 
Subscriber  to  corporate  stock  cannot  set  off  against  his  liability  to  the  company, 
the  value  of  his  seiTices  and  use  of  his  property  in  an  action  by  creditors  of 
the  corporation,     (lo.)    858. 
See  Administrator,  798. 
SETTLEMENT.    See  Mutual  Accounts,  390;  Partnershii*,  468;   Usury,  80$. 
SETTLEMENT  OF  ESTATES.    See  Administration,  465. 
SEWERS.    See  Municipal  Corporations,  296. 
SHERIFF. 
Damage  for  false  return.    (Mich.)    448. 

Return  may  be  amended  by  leave  of  court,  when.    (Neb.)    335. 
Writ  protects,  when.    (Neb.)    330. 
See  Ati'achmbnt,  309 ;  Deputy  Sheriff,  448. 
SIDEWALK. 
Evidence  of  condition  at  time  subsequent  to  accident  caused  by  defect    (lo.f 

853. 
Negligence  of  party  in  walking  eauUauiiy  over,  in  night  time,  when  she  knew 

walk  was  defective,  and  she  could  have  gone  over  another.    (lo.)    853. 
See  Municipal  Corporation,  280. 
SIGNATURE. 
Affidavit  denying,  to  written  instrument,  need  not  be  filed  within  usual  time  of, 
for  pleading,  but  at  trial.    (Wis.)    767. 
SKILLED  EMPLOYMENT. 
Implied  contract  that  one  who  engages  in,  has  proper  knowledge,  and  represen- 
tat  ion  that  he  did  possess  such  skill  immaterial .    (Wis. )    148 

SPECIAL  FINDINGS. 
Court  cannot  refuse  to  submit  proper  questions  to  jury  for.  because  parties  have 

agreed  on  the  facts,  unless  such  agreement  is  of  record  in  the  case.    (Mich  • 

559. 
Judgment  should  not  be  entered  on  general  verdict  where  there  is  a  special  and 

general  verdict  of  guilty.    (Mich. )    523. 
See  General  Verdict,  551*;  Phactioe,  48b. 
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SPECIAL  PERF0RMAI4CB. 
Decree  in  bill  for,  giving  complainant  a  lien  on  certain  land.  •  (Mich.)    040. 
Parol  contract  to  convey  land.    (Mich.)    409,  910. 
See  Lahdlobd  ajxd  Tenant,  788. 

SPECIAL  VERDICT. 
General  verdict  must  be  sustained,  unless  so  inconsistent  with  special  verdict 

that  no  Judgment  could  be  entered.    (lo.)    697. 
See  JuBT,  408 ;  Vbrdict,  468. 

SPECULATIVE  PROFITS.    Bee  Damaobs,  249. 

SPIRITUALISM.    See  Insamitt,  678. 

STATION  AGENT.    See  Railroad,  303. 

STATUTE  OF  FRAUDS. 

Acceptance  under  contract,  otherwise  invalid  bv,  must  be  by  some  unequivocal 

act  or  conduct  on  part  of  buyer.    (Minn. )    413. 
Contract  for  sale  of  land  may  be  constitutea  of  several  writings,  as  letters,  but 

their  connection  must  appear  from  the  writinir  itself.    (Minn. )    674. 
^Creditors'*— who  are,  in  meaning  of.    (Neb.)    734.  I 

lAnds— contract  for  sale  of,  must  disclose  upon  its  face  subject-matter  of  ef)u- 

tract,  and  land  must  be  so  described  as  to  be  identitled.    (Minn.)    674. 
Foflsession  of  property  sold  by  vendor  presumed  fraud  on  creditors,  and  burden 

on  him  to  show  sale  vrMbonaftde.    (Neb.)    734. 
Verbal  promise  to  pay  debt  of  another,  when  made  for  pergonal  udvuuta<^c  of 

promisor,  valid.    (Neb.)    233. 
See  Sals  op  Land,  318. 

STATUTE  OF  UMITATIONS. 

Action  for  injury  causing  death  must  be  commenced  within  two  years.     (Minn.) 

676. 
Open  account  closed  by  agreement  that  certain  parties  should  assume  payment, 

and  statute  held  to  run  from  date  of  such  agreement.    (lo.)    560. 
Part  payment  made  from  proceeds  of  sale  of  collateral  by  holder,  and  indorsed 

on  note,  will  remove  bar.    (Neb.)    345. 
Part  payment  of  promissory  note  will  remove  bar.    (Neb.)    345. 
See  Tax  Cbrtificatbs,  121. 

STATUTES  CITED,  CONSTRUED,  ETC. 

Uritbd  Statbs. 

ConHitutian. 

Axt  4,14  Insurrection  in  the  states,  651     Const.  Art.  $  8.  Patents  and  copy- 
rights, 362 

^  AeU  of  Congress. 

Oxdinance  of  1789,  art.  4.    Navi-  Actof  July  18, 1864.  (13  St.  at  Large, 

Kble  waters— Mississippi  and  St.  384.)  Burlington  &  31.  R.  R.  Co.,  371 

wrence,                                       879  Act  of  July  22, 1866,  (14  St.  at  Large, 

lUy  5,  1864.  Railroad  land  granU,    121  211.)  St.  Joseph  A  D.  C.  R.  Co.,     371 
July  2, 1864.  Burlington  &  M.  R.  R 
Co.,                                                 317 

Bevined  8tatvtn. 

4  5063.  Bankruptcy— dispute  as  to  f  5057.  Bankruptcy  limitations,        903 

title  of  property  assigned,  902 

Dakota. 

Ciml  Code, 

f  1665.  Sureties,  7. 

Code  of  CitU  Procedure. 

4    248.  Reducing    instructions    to  f    469.  Depositions,  4 

writing,  4  479.  Depositions,  4 

26L  Special  verdict,  4  482.  Depositions,  4 
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STATUTES  CITED,  CONSTRUED,  ETC.— Continued, 

Iowa. 
ConaUtution. 
Art.  1,  §  2.  Change  of  Constitution,  (532      Art.  3,  j  16.  Passage  of  law 
Art.  1,  i  25.  Rights  of  people,  633 

Art.  3,  $  1.  .ludicial  power,  634 

Art.  3,  i  9.  Journal  of  Legii<lature, 

62.-),  628 
Art.  3,  j$  15-16.  Bills sinjned  bv  prc- 
sid  i  n  g  orticers, 
and  approved  by 
/governor,  648 

Code. 


Art.  3,  $  30.  Local  or  special  laws,     2? 7 
Art.  5,  $    1.  Judicial  pJower,  iP>4 

Art.  10,  i  1.  Amending  constitution, 

02^.,  tt;7 
Art.  12,  $  13.  Adoption  by  people,    6:J7 


27.  Pailiamontnry  law  —  Cusli- 

ing's  Manual,  647 

61.  Joint   resolution   to  amend 

constiiution,  627,  649,  658 

294.  Passing  city  ordinance,  284 

421.  Incorporation,  424 

424.  Incorporated  towns,  423 

464.   Railroad,        *  575 

527.  Railroad,  675 

5S)3.  Justices  of  peace  and  con- 

.stables,  664 

636-639.  Election  of  county  otfi- 

cers,  664 

857.  Payment  of  taxes,  264 

943.  flighwiiys.  ^57 

106S.   Corporations,  f^^j6 

1082-1(»8;{.  Corporation,    demand 

of  property,  859 

1084.  Judgment    against    stock- 

liolder,  860 

1262.  Railroad,  575 

12v^9.  Feneing  railroad  tracks,  287,  303 
1^73.  Foreclosure  of  school-fund 

mortgage.  305 

1994-1998.   Homestead,  567 

2017.  Landlord's  lien  on  crop,         269 
2227.  Divorce — attachment. 


nT9 


j  2351.  Foreign  will, 

2353.  Foreign  will, 

2531.  Continuous   and    open  ac- 
count, 5s6 

2574.  Abatement  of  action,  5>9 

274().  Separate  trials,  f'^l 

2787.  Exceptions,  2^1 

2789.  Exceptions,  2^1 

2871.  Meritorious  defense,  ><>i 

2928.  Debt  to  become  due,  5i'3 

3025.  Execution  in  existence,  Si^» 

3074.  Exemption  from  execution,   421 

3173.  Certilicate  of  judge — anioaot 

less  than  one  dollar,  d^ 

3331.  Nuisance,  ^''2 

31391.  Counter-claim,  424 

3639.  Pei-sonal    transaction   with 

deceased,  2f>(>,  '-"1 

3717.  Journal  of  legislature,  625,  t^2> 

3867.  Seduction,  272 

4093.  Nuisance,  ><.- 

4297.  Indictment,  *'4> 

4'305.  Indictment — demurrer,  **-t5* 

4362.  Indictment — demurrer,  ^4 J 

4427.  Confessions,  423 

4491.  Indictment — motion. in  ar- 


b68  rest  of  judgment, 

MtUer's  Code. 
§  1198.  Vote  on  constitutional  amendment,  637,  643. 
Law<. 


S4> 


1876,  ch.  14.  Tax— effects     of     in- 
solvent, 264 
1876,  ch.  107.  Sewers,  297 
1876,  ch.  114.  H  1,  2.  Vote  on  con- 
stitutional amendment,         637-643 


1880,  ch.  12,  §  5.  Attorney's  fee,  30$ 

1882,  ch.  60.  Legalizing  act,  25*1 

1882,  ch.  172,  §  5.  Vote  on  constitu- 
tional amendment,  637 


Michigan. 

Constitution  of  1835. 

Art.  12,  $  6.  Lotteries,  521. 

C6nMitatum» 
Art.  15,  .§7.  Labor  debt,  494. 

Compiled  Laics. 

Ch.  214.  Replevin  of  cattle  damage-             $  1202.  Taxes,  4^ 

feasant,                                           510         1320, 1321.  Injury  to  highways,  S7S 

Ch.  215.  Mechanic's  lien,                     654          2852.   Labor  debt,  494 

J  512.  County  treasurer,                       71         2987.  Insurance ''agent,"  103 
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STATUTES  CITED,  CONSTRUED,  ETC.— Continued. 

Michigan.    CampiUd  XofM— Continued. 


i  3363,3365.  Religious  corporations 
— ^mortgage,  891 

40b2.  estates,  539 

4091.  Freehold  estate,  commenc- 
ing in  future,  539 
4137.  Death  of  trustee,  539 
4179.  Execution  of  joint  power,  60 
4346-4349.  Wills,  526 
4657,4658.  Redemption  of    land 

from  execution  sale— waste,        889 
4692.  Statute  of  frauds,  43 

4694.  Htatute  of  frauds— lease,        449 
4966.  Findings  of  fact,  488 

5250.  Justice  of  peace,  512 

5304,  5305.  Appearance  by  attor- 
ney, 544 
5432.'  Appeal  from  justice,  563 
5433.  Appeals    from    justice   of 

peace,  63 

5462.  Executions,  63 

548S-5490.  Justice's  docket,  489 

Law, 


$  5952.  Certificate  of  purchase  of 
public  land,  593 
6036.  Judgment  as  in  case  of  non- 
suit, 53 
6137.  Homestead,  501 
6139.  Homestead,  501 
6144.  Homestead,  501 
6195.  Action  for  seduction,  562 
6213.  Claim  of  title,  553 
6232.  Expiration  of  title  pending  ' 
suit,  515 
6372.  Forcible  dispossession,  504 
6735.  Replevin  bond,  515 
6752.  Replevin,  53 
6758.  Replevin,  54 
6764.  Replevin  bond,  515 
7137.  Adverse  possession,  42 
7605.  Embezzlement    by    public 

agents,  900 

7735-7737.  Lotteries,  521 

7998.  Limit  of  sentence,  523 


1871,  Act  138.  Salary  of  judge  of 
probate,  489 

1^73,  Act  140.  Salary  of  probate 
judge,  489 

1881,  Act  148,  j  1.  Insurance  C(»n- 
panies,  102 

HlNNBSOTA. 


1879,  Act  188.  Replevin  bond,  565 

1879,  Act  244.  Personal  injury,    39,  542 

1879,  Act  258.  Mechanic's  lien,  554 

1681,  Act  275.  Detroit  ^kM.  R.  Co.    506 


Art.  1,  f  4.  Jury  trial, 

6,  \  5.  District  court. 


OongHtution, 
111     Art.  6,  i  7.  Probate  Court, 


245 


Ch.  8,  tit.  2.  Taxes, 

8,  f  172.  County  treasurer,  679 

11,  i  97.  Taxes,  875 

11,  H  137,  138.  Tax  sales,  120 

11,  ^  155.  Tax  sales,  119 

39,  f  1.  Chattel  mortgage,  243 

65,  \  34.  Immaterial  variance,      253 

66,  \  49.  Venue— actions  against 

foreign  corporations,  876 
66,  H  154,155.  Claim  of  property,  311 
66,  ♦  174.  Claim  of  property,  113 

66,  i  157.  Bond  to  discharge  at- 
tachment. 


245 

General  Qtaiaiee  cf  1878. 
378      Ch.  66,  f  238 


Verdict,  amount,         671 


70,  S  8.  Compensation  of  expert 

witness,  682 

73,  S  89.  Execution  of  note,         253 
73,  S  98.  Ekistence  of  corpora- 
tion, 253 
75,  Sh  2,  3.  Adverse  claim,  875 
77,  5  2.  Action  for  injury  cans- 

ins:  death,  676 

Forcible    entries    and 


84,  S  11. 
87,  S  6. 


Ch.  79.  Insolvent  law, 
Ch.  12,  S  74.  Tax  sales, 


1857,  ch.  1,  subc.  1.  Minnesota  &  P. 

R.  Co.,  307 

1R69,  ch.  23.  Statute  of  limiUtions,    120 

1877,  ch.  68.  Actions— venue,  876 

1877,  ch.  120,  ♦  3.  County  treasurer,  679 

V.15— 60 


detainers,  678 

Warrant,  118 

673 

CompOed  8taiute»  of  1858. 

Ill      Ch.  9,  S  95.  Tax  sales,  375 

lUniMei  Statutee  of  1851. 

375     Ch.  89.  Insolvent  law,  111 

Otneral  Law%, 

1878,  ch.  38.  Residence  of  corpora- 
tion, 876 
1881,  ch.  10,  f  19.  Interest  on  taxes,  375 
1881,  ch.  148,  M  1,2.  Insolvent  law,  110 
1881,  ch.  148,  S  10.  InHolvent  law,      111 
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STATUTES  CITED,  CONSTRUED,  ETC.— Continued. 

MiUNESoTA— Coutlnued. 
Special  Lata*. 
1874,  ch.  1.  Local  improTements  in  1881,  ch.  238.  St.    Paul  —  openinir 

St.  Paul,  171  strt-et,  «*>4 

lb7d,  cli.  1.  Local  improvements  in  1881,  cli.  76.  Alinneapolfs— ^parks,      6<>9 

St.  Paul,  171 

N  KB  K  ASK  A. 

GonttittUfon. 
Art.  12,  i  2.  Railroad  aid  bonds,  367. 
Compiled  Statutes. 
Ch.  18,  art.  2,  $  1.  County  officers,    330      Ch.  66,  4^  1-4.  Sale  of  patent  rights,  361 
23,  H  214-217.  Decedents,  218  73,  i  13.  Acknowledgment      of 

23,  \  227.  Decedents,  218  deed,  320 

23,  4  272.  Decedents,  218  77,  f  30,  art.  1.  Assessment     of 

32,  4  3.  Statute  of  frauds,  235  banks,  339 

32,  i  5.  Statute  of  frauds,  2:^5      Tit.  4,  pt.  2,  f  82.  Reopening  judg- 

32,  4  23.  Statute  of  frauds,  236  ment,  693 

32,  4  25.  Statute  of  frauds,  235 

Code  of  Ciml  Procedure. 

4  24.  Suits  a^iii'it  )>Mrtnrrs,               232  4  491.  arts.  4916,  491<;,  491<f.  Sale  of 

27.  Suits  aff«in.«t  purluerd,                232  lands  under  execution,      71.1 

60,  art.  4.  Venue,                              347  496.  Appraisement   of    .a.i»i  .-^^Id 

82.  Reopening  judgment,                719  under  execution,                     7ia 

225.  Garnishment,                           845  961.  BUlof  particulars  of  counter- 

226.  Sale  of  attached  land,              344  claim,                                      217 
244, 245.  Qarnishment,                     607  1002.  Justice   Judgment  on    ver- 
:^S.  Garnishment,                           343  diet,                                     'X^ 
249.  GarnUhment,                            342  1035,  1036.  Replevin,                         :{33 
297.  Findings  b\'  court,                    349  IlOOa.  Proof  of  note  before  ju*- 
451, 452.  Master  commissionerB—  tice,                                    217 

Sheriff  sale  of  land,      713 

Criminal  Code. 
Oh.  50,  44  535-541.  Costs— complaint  of  felony — county,  741. 

Laws. 

Act  of  June  20,  1867.  Fencing  rail-  Revenue  Law,  44  155,  158.  County 

road  tracks,                                      197  clerk.                                              *   715 

Act  of  June  24, 1867.  City  of  Lin-  Act  of  February  26, 1873.  Mill-dam,  tWI 

coin,                                                718  Act  of  February  25, 1875,  4  2.  Mar- 
Act  of  Fehruary  15,  1869.  Works  of  ried  women,                                     X36 

internal  inipfovement,                     691  Act  of  l5)77,  p.  224,  »t  1-3.  County 

Act  of  lb69.  Revenue  law,                  203  bonds,                                                367 

Wisconsin. 
OonstittUion, 
Art.  1,  4  13.  Compensation  for  Art.  8,  4  1.  Uniformity  of  taxation,  121 

property,  406 

Be9i$ed  Statute  of  1878. 

4    955.  Town  aid  to  railroads,  754  4  1333.  Highways,                                 4<b 

1038.  Taxation,  124  1391,  1396,  1400.  Division  fence,      434 

1175.  Affidavit  of  non-occupancy,  161  1620.  Keeper  of  vicious  dog,            3Sj» 

1223,  subdM.  1,  6.  Highways,  405  1694.  Bond  of  assignee  tor  benefit 

1236.  Highway,  408  of  creditors,                           la2 

1237.  Highway— damages,  407  1694-1697.  Insolvency— a  s  s  i  g  n - 
1265.  Alteration  of  highway,  15  ment,                                     839 
1267.  Highways,  16  1698-1700.  Insolvency,                      835 
1276  12«u.  Highways,  16  1846-1849.  Railroads.                        472 
1287.  Highways,  40.3  1849.  Notice  of  appeal,                     4.^*1 
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BTATUTBS  CITED,  CONSTRUED,  ETC.— Continued, 

WnooNSor.    Beoiied  8i(Uute$  of  1878»Continned. 


i  1850.  Administrator's  bond,  476 

2313-2315.  Chattel  mortgage,  298 

2342-2343.  Property     rights     of 


2345. 
2608. 
2610. 


marriea  woman, 
Suit  by  married  woman, 
Suit  by  married  woman. 
Interest  on  award  of  dam- 


156 
155 
154 


ges, 


806 
2625.  AtfdaVit  for  removal,  899 

2646.  Proceedings  in  equity,  158 

2655-2656.  Counter-claim,  800 

2666.  AflSdavit  of  removal,  899 

2680.  Action  for  in  jury  to  wife,  154 
2851-2853.  Challenge  of  Jurors,  820 
2867.  Special  verdict,  768 

2865.  Taxation  of  costs,  884 

2870.  Bill  of  exceptions,  838 

2895-2896.  Confession  of  Judg- 
ment, 21 
292L  Costs,  388 
2925.  Costs,  433 
2969.  Execution  for  installments*  23 
2982.  Exemptions  from  execution, 

435.772 
2993.  Notice  of  execution  sale  of 

real  estate,  193 


j  3070.  Exception!   to  findings  of 
fact, 
.3168.  Notice  of  foreclosure, 
3277.  Claim  against  estote, 
3533,  subd.  3.  Justice's  courts, 
3619-3620.  Justice  court— plea  of 

title, 
3844.  Claim  against  estate, 
3847.  Set-off— action  by  executor,  843 
3927.  Examination  of  executor  on 

oath, 
3929.  Executor's  commissions, 
3935-3940.  Settlement  of  estote, 
4069-4070.  Evidence   of   transac- 
tions with  deceased, 
4070.  Evidence  of  transaction  with 

deceased  person, 
4203.  Affidavit  taken  out  of  stete, 
4234.  Set-off, 
4260.  Set-off, 

4345.  Murder  in  third  degree, 
4377.  Assault  with  intent  to  do 

great  bodily  harm, 
4637.  Assault— felony, 
4976.  Stotute  of  limltotions, 
4980.  Costs, 


193 
147 
843 

799 
799 


796 
798 
428 

798 

18 

24 

800 

800 

833 

832 
833 
125 

388 


B&oisdd  Siatuisi  cf  1858. 

Ch.  127,  t  9.  Chattel  mortgage,       898  Ch.  183,  S  41.  Costs, 

122.  S  15.  Suit  by  married  wo-  140,  S  18.  Confession  of  Judg- 

man,  154  ment, 

125,  f   5.  Proceedings  in  equity,  158  144.  Nuisances, 


387 

22 

159 


Rm^A  SkOtUei  cf  1849. 

Gh.  102,  sabd.  1,1 13.  Conf  esiion  of  Oh.  15, 1 87.  Notice  of  tax  sales,       193 
Judgment,                                      22 

Oh.  61.  Interest,  816. 

FiUflie  amd  Local  Laim, 

1866,  00.  814,  862.  Railroad  land»-  1876,  o.  122,  subc.  6.   City  of  Port- 

taxation,  121  age,  191 

1866,0.474, 13.  Oaths  of  olBoe,        436  1877,0.21.    Taxation   of    railroad 

1867,  a  467,  \S  16-18.  Dubuque,  P.  land,  121 

^  M.  Ry.  Oo^  746  1877,  a  160,  j  2.  Alderman  —  Fond 

1868, 0.  59, 1  5.  OhapAer  of  Fond  du  du  Lac,  788 

Lac,  787  1879,  o.  194,  S  2,  subd.  13.   Insolv- 

1868, 0.  59,  S  7.  City  treasurer  Fond  ency.  835 

duLac,  788  1879,  e.  240,  j  24.  Alderman— Fond 

1871.  c.  487,  S 16-18.  JBastem  Lafay-  du  Lac,  788 

ette  ^^  M.  Ry.  Co.,  744  1879,  a  240,  S  13.  Charter  of  Fond 
1872, 0. 182, 1 12.  Town  aid  to  laU-  du  Lac,  785 

road,  754  1881,  o.  99.  Suit  by  married  woman,  156 

1873,  a  96.    Action   for  injuiy  to  1882,  o.  190.  Bquitoble  Jurisdiction,  159 

wife,  154  1882,  o.  202.  Taxation  of  ooita,         384 

1874,  c  184,  f  20,  subd.  5.  Board  of 

publio  works  of  Mil- 
waukee, 796 

STIPULATION&    Bee  Saub,  906. 
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STOCK. 
Railroad  liable  for  killing,  although  running  at  large  in  night,  contrary  to  law. 
(Neb.)     197. 
STOCK  SUBSCRIPTipNS.    See  CoBFOKATions,  743. 
STOV£.    See  Fibe  Insurance,  452. 
STREETS. 
City  must  keep,  in  passable  condition,  but  is  not  bound  to  keep  them  passable  for 

horses  which  have  escaped  from  owner.     (lo.)    267. 
Negligence  in  not  avoiding  obstruction  in,  will  prevent  recovery,     (lo.)    257. 
See  Municipal  Corporations,  267 ;  Nuisancb,  210 ;  Portage,  Citt  of,   190 ; 
St.  Paul,  Citt  of,  170. 
SUBSCRIBER  TO  STOCK. 
Assignment  of  amount  due  from,  after  being  called  in,  valid.    (Mich.)    462. 
Judgment  may  be  rendered  against,  on  unpaid  installments,  to  satisfy  claim  of 

judgment  creditor  of  corporation.     (lo.)    868. 
See  Corporation,  858 ;  Set-Off,  868. 
SUBSTITUTION.    See  Novation.  764. 

SUMMARY  PROCEEDINGS.     See  Landuwid  and  Tbnaht,4$6. 
SUMMONS.    See  Corporation,  896 ;  Garnibhmbnt,  342. 
SUNDAY. 
Sale  on,  is  absolutely  void,  and  contract  cannot  be  made  basis  of  an  action  or  a 

defense.     (Mich.)    49. 
Sale  made  on,  may  be  ratified  on  week-day,  but  only  the  acts  that  would  make 
7*«r  eontract.     (Mich.)    49. 
SUPERINTENDENT  OF  FISHERIES. 

Maridamus  will  not  lie  to,  as  he  is  not  an  ojlieer,    (Mich.)    106. 
SUPERVISOR.    See  County  Supervisors,  6(>3. 
SUPPORT  OF  CHILDREN.    See  Will,  144. 
SUPREME  COURT. 
Appeal  in  equity  cannot  be  taken,  unless  some  on«  appears  on  the  record  a!c  re^ 

sponsible  to  adverse  party  for  costs.    (Mich.)    64&. 
Findings  of  fact,  as  well  as  conclusions  of  law,  should  be  obtained  when  whole 

case  is  to  he  reviewed.     (Mich.)    486. 
Finding  of  fact  cannot  be  changed  by.     (Mich.)    490. 
See  Practice,  774. 
SURETIES.    See  Ln^oR  TAXsa,  70 ;  Rssibuart  Lboatbb,  66». 
SURVIVING  PARTNER.    See  Partnerstof,  626. 

TAKING  PROPERTY.    See  Constitutiokal  Law,  403. 
TAXATION. 
Assignee  for  benefit  of  creditors  must  pav  taxes  before  claims  of  creditors,    (lo.^ 

264. 
Bank  property  as  assessed  by  board  of  equalization.     (Neb.)    337. 
Entry  under  forged  warrant  and 'Subsequent  purchase  renders  land- subjecl  to, 

from  original  entry.    (Minn.)    666. 
Exemption  under  chapter  21,  Laws  1877.    (Wis. )    121. 
Lienholder's  right  to  pay  taxes  returned  on  land.    (Mich.)    4|L 
Mortgagee  of  land  on  which  taxes.have  been  returned,  and  redoeming  from  tax 

sale  before  mortgagor  has  had  an  opportuni^  to  leoeem.    (Mich.)    466L 
Municipal  corporation  cannot  tax  cost  of  retaining  wall  rendtered  necessary  for 

lateral  support  of  land  by  reason  of  removal  of  soil  of  street  on  such  land. 

174. 
Receiver  for  benefit  of  creditors  bound  to  pay  taxes  without  notica    (lo.)    261. 
Religious  corporaiion  not  entitled  to  exfemp^on  of  a  40-acre  tract  where  half  acre 

only  is  useol  aa  burying-ground.    (lo.)    583.  f 

See  pRiY^kOK  Pdbvoob,  SZB. 
TAXATION  OF  COSTS. 
Appeal  will  lie  from  order  ratifying  refusal  of  derk  to  tax  costs.    (Wis.)    SS3. 
Attomev  in  case  drawing  findings  may  have  fees  taxed.    (Wis.)    390. 
Clerk  of  court  may  be  compellea  by  order  of  court  to  make.    (Wis.)    383. 
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TAXATION  OF  COSTS— Continued. 

IrrepuJarities  in  action  of  clerk,  in  considered.    (Wis.)    9. 

iievicw  of  action  of  clerk  of  circuit  court  in,  upon  notice  of  appeal.    (Wis.)    9. 

Trial  of  cause  when  testimony  is  taken  by  referee.    (Wis.)    390. 

See  JLvKDAMCJS,  383 ;  Practicb,  390. 

TAX-BOOKS. 

County  clerk  has  authority  to  examine,  when.    (Neb.)    714. 

TAX  C'EliTIFICATES. 

Statute  of  limitations  as  bar  to  action  to  set  aside.    (Wis.)    121. 
See  CoiiOR  OF  Title,  711 ;  Mbrgbb,  776. 

TAX  DEED. 

Affidavit  of  non-occupanc}tfor  **  30  days,"  Tidd  sufficient.     (Wis.)    161. 
Evidence  of  absence  of  entry  of  special  tax  on  record  of  council  of  a  town  may 

overcome  prima  facie  evidence  of  tax  deed .     (lo. )    668 . 
Evidence  of  defendant  that  lie  is  the  owner  of  lot  sold  for  special  tax,  when  not 

objected  to,  may  be  sufficient  to  make  out  prima  facie  case,  and  allow  him  to 

dispute  validity  of  tax  deed,     (lo.)    568. 
Sale  in  gross  not  presumed  from  two  tracts  being  conveyed  in  one  deed.     (Neb.) 

203. 
See  Ejectmbkt,  514. 

TAX-PAYER. 

Certiorari  to  review  proceedings  to  lay  out  highway,  quashed.     (Mich.)    495. 

TAX  SALE. 

Assessment  of  value,  as  customar}^  by  assessors,  as  basis  of  sale.    (Mich.)    514. 
Complaint  in  action  to  set  aside,  must  allege  facts  showing  that  such  sale  is  void. 

(Minn.)    873. 
County  liable  for  failure  of  sale,  when.     (Neb.     363. 
Improvements  paid  for  by  purchaser  under  section  104  of  Revenue  Law  of  1869, 

wben.     (Neb.)    203. 
Petition  mast  set  out  particular  act  done  or  omitted,  in  action  against  county  by 

purchaser  at.     (Neb.)    363. 
I'urchase  at,  is  a  contract  between  state  and  purchaser,  the  terms  of  which  are 
emi)odied  in  tlie  law  in  force  when  the  sale  is  made,  and  those  terms  cannot 
be  abrogated  by  subsequent  legislation.     (Minn.)    375. 
lie  turn  of  purchase-money  of  lands  forfeited  to  state— right  to— subsequent  stat- 
ute.    (Minn.)    119. 
See  Tax  Deed,  203. 
TENANT.    Ste  Landix>rd  asd  Tenant,  448. 
TENANTS  IN  COM3ION.    See  Railroad,  468. 
TENDER.    See  Complaint,  673. 
THREATS.     See  Evidence,  716. 
TIMBER 

I>eed  conveying  timber  on  land  construed.     (Wis.)    12. 

TIME.    See  Appeal,  853 :  Contract  to  Convey  Land,  409. 
TITLE. 
Devisee's  title  rests  at  death  of  testator,  and  he  may  institute  actioxi  for  posses- 
sion of  land  before  probate  of  will,  but  to  be  evidence  of  his  title  the  will 
must  be  probated  before  offered  in  evidence.    (lo.)    578. 
See  Adverse  Possession,  40 ;  Doweb,  108 ;  Ejectment,  206,  613,  614 ;  Rail- 
i(oAD,  728. 

THANSCKIPT. 
.Judgment  below  will  be  affirmed  in  case  submitted  for  review,  unless  transcript 
of  pleadings  is  not  filed.    (Neb. )    S29. 

TRAVELING  SALESMAN. 
Not  a  laborer,  within  meaning  of  constitution,  making  stockholder  liable  for  la- 
bor debts.     (Mich.)    494. 

TREASURER.    See  Fond  du  Lac,  Citt  of,  783.  ^ 

TREBLE  DAMAGES.    See  Bridges,  879 ;  Constitutional  Law,  878;  Cokpora- 
Tioss,  878. 
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TRESPASS. 

Division  fence  cannot  be  removed  bj  either  party,  except  as  provided  by  sectioB 
1400,  Rev.  St.     (WiB.)    432. 

Verdict  of  jury  in  justice  court  sustained.    (Mich.)    504. 

See  Public  Eabemeht,  512;  Railboad,  555 ;  Rblatzoh,  889. 
TRESPASS  TO  REALTY. 

Complaint  A«2d  to  allege.     (Wis.)    432. 
TRIAL.    See  Jury  Trial,  255  ;  Sspabatb  Tbulb,  849. 
TROVER. 

Evidence  that  goods  were  to  be  delivered  according  to  agreement.    (Mich.)    516. 

See  Possession,  86. 
TRUST. 

Mortgage  being  intended  to  secure  trust  estate,  whenever  payments  are  made  thgj 
are  presumed  to  be  trust  funds,  and  so  used.     (Wis.)    390. 
TRUSTEE. 

Deed  by  mother  to  son  for  benefit  of  daughter,  and  conveyance  by  son  to  his 
brother,  ?ield  to  make  brother  trustee  for  the  daughter.     (Mich.)    617. 

Lien  on  trust  property — when  enforced.     (lo.)    278. 

See  Interest,  672 ;  Rblioioub  Corporation,  89L 

UNDEliTAKflNG.    Bee  Bond,  708;  Replevin,  219. 
UNDUE  INFLUENCE. 
Conveyance  for  benefit  of  wife  considered  and  sustained.    (Mich.)    407. 
See  Evidence,  678. 
UNi^AWFUL  ACT.    See  Adviob  of  Couhsbl,  105. 
UNLAWFUL  DETAINER.    Bee  Landlord  and  Tenant,  678, 
USAGE. 
Evidence  that  pine  wood  was  generally  used  in  counters,  when  It  was  stipulated 

that  counters  should  be  walnut.    (Mich.)    540. 
To  be  binding,  must  be  established,  general,  and  tmiform.    (Minn.)    808. 
See  Contract,  413. 
USURY. 
Loan  necessarily  enters  into  the  transaction  which  is  to  be  repaid  with  illegal 

interest.     (Wis.)    808. 
Settlement  of  accounts,  and  agreement  that  interest  due  shall  bear  interest,  not, 
and  in  absence  of  fraud  or  mistake  such  settlement  will  not  be  opened. 
(Wis.)    808. 
See  Principal  and  Agent,  214,  808 ;  School  Bonds,  730. 

VALID  PR0MI6B.    See  Statute  of  Frauds,  228. 
VALUE  OP  LAND. 
Evidence  to  establish,  considered.    (Mich.)    408. 
See  Evidence,  401 ;  Railroad,  239, 468. 
VARIANCE.    See  Appeal,  868 ;  Plbadino,  252. 
VENDOR'S  LIEN. 
Sale  and  purchase  of  land  under  mortgage,  by  one  having  vendor's  lien,  bar  re- 
demption,   (lo.)    421. 
VENUE. 
Action  against  makers  and  indorsers  of  note  may  be  brought  in  any  county 

where  any  one  of  defendants  reside.    (Neo.)    846. 
Foreign  corporations  may  be  sued,  under  section  49,  c  66,  Gen.  St.  1878,  as 
amended  by  chapter  68,  Laws  1877,  in  any  county  designated  in  the  com- 
plaint.   (Minn.)    876. 
Order  changing,  not  excepted  to  in  time,  will  not  be  con^dered  by  supreme  court 
on  appeal.     (lo.)    663. 
VERDICT. 
Error  to  direct  verdict  for  defendant  in  trespass,  when,  on  evidence,  Jury  wouU 

have  been  justified  in  finding  nominal  damages  for  plaintiff.    (Wis.)    432. 
Evidence  being  conflicting,  verdict  sustained.    (Dak.)    1. 
Evidence  will  not  be  weighed  by  supreme  court,  but  if  there  is  a  total  want  €i^ 
on  any  essential  point,  verdict  will  not  be  sustained.    (Mich.)    101. 
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VERDICT— Continued. 
Instruction  not  warranted  bjr  evidence  not  reason  for  setting  aside,  when  not 

prejudicial.    (Neb.)    722. 
Jadffment  affirmed,  there  being  sufficient  evidence  to  sustain  the.    (Keb.)    335. 
Justice  of  peace  must  construe  and  apply  verdict  reasonably.     (Mich.)    504. 
Obtaining  money  by  false  representations.     (lo.)    272. 
See  CuiHiNAL  Law,  227 ;  Evidence,  223,  324,  340,  364 ;  Judgment,  335,  671 ; 

Libel,  760 ;  Mechanic's  Lien,  654 ;  Promisbobt  Note,  115 ;  Trespass,  504. 

VICIOUS  ANIMAL. 
Personal  injuiy  caused  by,  ?uld  to  render  owner  liable  therefor.    (Neb.)    326. 

VOTE  OF  PEOPLE.    See  County  Bonds,  365. 

WAIVER 

Defects  in  writ  of  replevin  and  affidavit  waived  by  appearing  and  joining  issue 
on  part  of  defendant.    (Mich.)    565. 

Definition  and  effect  of.     (Mich.)    465. 

Jurisdiction^bjections  to,  waived  by  asking  decision  of  merits.    (Minn.)    117. 

Mandatory  provision  of  Coiie,  i  3025,  in  regard  to  one  execution  being  in  exist- 
ence at  a  time,    (lo.)    860. 

Order  for  leave  to  plead  in  district  court  not  waiver  of  error.     (Neb.)    350. 

Pleading  to  merits  does  not  waive  defeat  in  affidavits  for  arrest  of  ciefendant,  if 
he  has  moved  to  quash.     (Mich.)    465. 

See  Practice  and  Prooedurs,  24. 
WARRANTY. 

Counter-claim  of  damages  for  breach  of  warranty  as  to  quality,  allowed  in  action 
for  price  of  goods,  notwithstanding  offer  of  compromise.     (Wis.)    3S(V 

Evidence  that  another  mill  wa^  worthless  not  admissible  in  action  to  ivcovtr 
wind-mill  sold  with  warrantv.    (Neb.)    841. 

Representations  as  to  quality  of  bagging  hM  to  be.     (Wis.)    380. 

See  Sale,  906. 

WASTK    See  Mine,  889. 

WIDOW. 

Allowance  may  be  made,  although  husband  has  disposed  of  all  his  property  bv 

will.     (Wis.)    425. 
Allowance  to,  in  gross  sum,  by  county  court,  considered.     (Wis.)    425. 
WILI.. 
Construction  of  terms  as  generally  understood,  but  in  connection  with  the  whole 

will.    (Mich.  J    550. 
Life  estate  to  widow  of  whole  property  to  be  e<}ually  divided,  on  her  death,  ix*- 

tween  testator's ''surviving children."    (Mich.)    550. 
Mental  capacity  of  testator.    (Mich.)    545. 
Probate  in  another  state.    (lo.)    578. 
Probate  proceedings  do  not  allow  of  any  issue  except  the  due  execution  of  tlie 

will.    (Wis.)    382. 
Support  of  children  by  widow,  and  devise  of  estate  for  that  purpose.     (Wis.) 

144. 
Vesting  of  estate,  if  remainder  favored.     (Mich.)    525. 
See  Evidence,  578;  Joint  Power,  56;  Vbstino  of  Estate,  525. 

WILLFUL  MALADMINISTRATION  IN  OFFICE. 
County  surveyor,  removing  government  section  corner-stones,  guilty  of.     (Neb. ) 
330. 
WITNESS. 

Child  may  be  a  competent,  to  Justify  as  to  the  fact  of  his  parentage.   (Neb. )  355 . 
Bvidenoe  by  defendant,  as  to  transaction  with  deceased  agent  of  plaintiff,  not 
admissible,  when  deposition  of  agent  has  been  offered  by  defendant.  (Wis. )  17. 
Experts  entitled  to  compensation  in  discretion  of  court.    (Minn.)    682. 
Expert  who  has  but  little  knowledge  on  a  subject,  except  that  derived  from  books, 

is  nevertheless  entitled  to  testify.    (Mich.)    55. 
Experts  who  simply  testify  to  facts  that  come  to  their  knowledge,  not  entitled 

to  compensation  as  such.     (Minn.)    682. 
Prisoner  failing  to  testify  in  his  own  behalf,  will  not  operate  to  his  disadvantage ; 
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WITNESS— Continued. 

but  when  he  does  testify,  failure  to  contradict  facts  testified  to  l.y  otliei  wV- 
nessina^'.     (Neb.)    3.53. 
Reputation  for  tnith  and  veracity  may  l>e  shown  hy  party  who  does  not  live  in 

his  immediate  neighborhood.     (Wis.)    767. 
Soe  Ekhoh,  *.♦;'»:  Evii>ekce,  1;  Expbht,  463;  Depositfon,  659;  Pakty  to  ?rrr. 
148. 
AVIUT  OF  ATTACHMENT.     See  Bond,  867. 
WltlTS 
l^evv  of  execution  hy  sheriff  must  not  be  oppressive.     (Mich.)     .'^7. 
S<?e'CKKTioitARi,  95";  Coltrts,  332;  Mandamus,  94 :  Shkrikk,  33o. 
WRONGFUL  ACTS. 
Injury  actually  resulting,  although  through  intervention  of  other  causes  not 
wrongful,  will  be  referred  to  as  the  cause  thereof.     (Mich.)    6.». 
WUONGFL'I.  CONVERSION.    See  Fki^^ny,  445. 


wmr  ruuLtgKotQ  oo.,  punrrxms  ahs  traueorrpcmi. 
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